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PREFACE  TO  VOLUME  IV. 


The  appearance  of  ^fourth  volume  of  the  "Institutes  of  Com- 
mon AND  Statute  Law,"  when  as  yet  there  has  been  no  thirds 
cannot  but  give  rise  to  some  inquiry.  The  fact  was  occasioned  by 
the  exigencies  of  the  author's  business  as  a  public  teacher  of  law; 
but  when  it  was  determined  to  issue  the  present  volume  first,  the 
third  was  expected  to  follow  it  in  a  succession  so  immediate  as  to 
obviate  any  material  objection  thereto.  TJnpropitious  circum- 
stances, howeiMw,  which  have  delayed  the  publication  of  this 
volume,  have  compelled  also  the  postponement  of  the  third,  which 
yet  it  is  hoped  may  appear  in  the  course  of  the  ensuing  autumn  or 
winter. 

The  kind  reception  accorded  by  the  bench,  as  well  as  the  bar, 
to  the  first  two  volumes  of  the  work,  whilst  it  has  tended  not  a 
little  to  encourage  the  author,  has  also  occasioned  a  degree  of  so- 
licitude for  the  success  of  this  instalment  of  his  labors  of  which 
before  he  wiis  not  conscious.  The  boldness  which  supported  him, 
when  he  supposed  he  had  little  approval  to  expect  from  his  pro- 
fessional brethren  has  not  been  proof  to  their  liberal  commenda- 
tions ;  and  it  is  with  at  least  as  much  apprehension  as  hope,  that 
he  submits  to  their  candid  criticism  this  part  of  the  Institutes. 

The  author  has  occasion  to  lament  that  the  appearance  of  Mr. 
Barton's  valuable  work  on  "  The  Practice  of  the  Law  in  Civil 
Cases,"  was  too  late  to  enable  him  to  make  much  use  of  the  ma- 
terials  so  industriously  and  judiciously  compiled  by  that  writer. 
He  has,  however,  resorted  to  its  pages  with  profit,  and  would  have 
done  so  yet  more  frequently  had  it  been  issued  before  his  own 
discussion  of  the  subject  was  virtually  completed. 

It  cannot  be  doubted  that  many  a  "suspiration  of  forced  breath" 
will  proceed  from  readers  who  contemplate  the  bulk  of  this  volume; 
and  if  the  "  suspiration  "  should  be  very  emphatic  and  significant, 
it  is  freely  admitted  that  there  is  apparent  cause.     The  complaint, 
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however,  if  complaint  there  be,  should  be  directed  against  the 
sitbjectj  rather  than  against  the  vyriter^  who  thinks  he  has  generally 
used  in  his  expositions  as  much  brevity  as  is  compatible  with 
clearness. 

Not  the  least  deplorable  consequence  of  this  expansion  is  the 
necessity  of  dividing  the  volume  into  two  segments,  which  was 
deemed  preferable  to  the  unwieldly  size  to  which  it  must  have 
attained  had  it  not  been  so  divided.  The  segments  will  be  desig- 
nated on  the  outside  as  "  Vol.  IV,  Part  I,"  and  "  Vol.  IV,  Part 
II,"  which  it  is  hoped  the  reader  will  not  confound  with  the  in- 
terior division  into  "  Parts." 

This  volume  being  intended  in  some  sort  as  a  vade  mecum  for 
practitioners,  may,  and  probably  will  be,  used  by  persons  who 
have  not  seen  the  preceding  portions  of  the  work.  It  is  proper, 
therefore,  to  repeat  the  explanation  of  the  plan  and  arrangement, 
as  given  in  the  preface  to  the  first  volume. 

The  reader  who  opens  the  book  for  the  first  time  cannot  fail  to 
be  struck,  and  perhaps  will  be  repelled  by  the  very  peculiar  ar- 
rangement of  the  text,  which,,  though  familiar  enough  to  those 
who  for  the  last  thirty  years  have  pursued  their  legal  studies  at 
the  University  of  Virginia,  requires  explanation.  The  arrangement 
in  question  is  designed  to  exhibit  to  the  eye^  on  the  page,  not  only 
the  carefully  digested  order  of  the  propositions,  but  their  relative 
sicbordination  also,  indicated  by  their  standing  more  or  less  to  the 
right.  The  most  prominent  propositions  are  designated  by  the 
Roman  numerals,  I,  II,  III,  &c.,  on  the  extreme  left  of  the  page ; 
and  then,  as  a  guide  to  the  reader,  the  intended  position  of  the 
subordinate  headings  (designated  by  the  Arabic  numerals,  1,  2,  3, 
&c.),  is  shown  by  small  letters  attached  to  the  figures  (e.  g.,  1»,  1^, 
1®,  &c).  Thus,  the  subordinate  heading  frsi  in  importance  and 
comprehensiveness  is  indicated  by  1*,  and  the  subsequent  topics 
corresponding  to  that  (being  placed  as  nearly  under  it  as  possible) 
are  designated  as  2*,  3*,  &c.  So  the  next  .in  subordination  is  re- 
presented by  1^,  placed  a  little  further  to  the  right,  and  subsequent 
corresponding  heads  (as  nearly  under  1^  as  possible)  by  2^,  3^,  &c. 

If  the  reader  will  turn  to  the  Analytical  Table  of  Contents, 
which  is  arranged  upon  this  method,  he  will  have  little  diflSculty 
in  understanding  and  following  the  plan,  which,  indeed,  is  only 
novel  in  the  extent  to  which  it  has  been  carried. 

Ukiversity  of  Virginia,  August^  1878.  • 


INTRODUCTION. 


The  practice  of  the  law  involves  and  requires  an  accurate  know- 
ledge of  rights,  wrongs,  and  remedies.  As  a  wrong  is  no  more 
than  ?L  privation  of  rights  a  thorough  knowledge  of  rights  implies 
an  acquaintance  with  wrongs,  to  which,  however,  it  will  be  found 
expedient  to  give  some  separate  consideration. 

The  knowledge  of  rights,  and  of  the  wrongs  which  may  affect 
them  severally,  embraces  a  very  extensive  field  of  inquiry  ;  and 
yet  is  indispensable,  of  course,  to  the  safe  and  satisfactory  appli- 
cation of  remedies. 

In  a  treatise  on  the  Practice  of  the  Law,  a  due  acquaintance 
with  rights  must  be  assumed  to  be  possessed.  No  systematic  ex- 
position of  thevn  can  fairly  be  looked  for  in  such  a  work ;  but  at 
most  a  partial  analysis  only,  which  shall  enable  the  student  to  re- 
call what  he  may  have  previously  learned,  and  assist  him  to  ar- 
range and  digest  it;  but  as  by  the  force  of  circumstances  many  are 
constrained  to  enter  upon  this  branch  of  the  law  at  the  very  be- 
ginning of  their  pupilage,  pains  will  be  taken  in  the  ensuing  essay, 
by  as  much  explanation  of  collateral  topics  as  shall  prove  practi- 
cable, to  avert  any  considerable  inconvenience  from  the  beginner's 
premature  introduction  to  it. 

The  youthful  candidate  for  employment  in  the  law  is  liable  to 
be  called  on  to  advise  or  assist  his  client  in  a  bewildering  variety 
of  particulars;  but  in  dvil  cases^  that  is,  in  cases  other  than  those 
which  relate  to  the  prosecution  or  defence  of  persons  charged 
^th  crime,  those  particulars  will  be  found  to  fall  under  one  or 
other  of  two  great  heads,  namely : 

(I),  The  Modes  of  Securing  against  invasion,  Eights  relating 
to  the  Person  and  to  Property^  and  of  Transferring  Rights  relat- 
ing to  Property  from  One  to  Another ;  and 
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(II),  The  Modes  of  Vindicating  Rights,  whether  relating  to 
the  Person  or  \o  Property,  where  they  have  been  actually  in- 
vaded ;  and  of  obtaining  Redress  for  the  Wrong. 

And  as  the  proper  function  of  a  book  on  the  "  Practice  of  the 
Law  "  is  to  explain  all  that  a  practitioner  can  desire  to  know  of 
its  multiform  applications  to  the  business  of  life,  such  a  book, 
which  is  designed  to  treat  of  civU  practice^  might  be  judiciously 
divided  into  two  great  PARTS,  corresponding  to  the  foregoing 
distribution. 

The  student  can  hardly  fail  to  observe  that  the  first  of  these 
parts  is  also  susceptible  of  a  twofold  division^  and  the  second  of  a 
division  more  numerous  still ;  so  that  the  most  general  analysis  of 
the  subject  to  be  expounded  will  fall  into  the  heads  following : 

(I),  PART  I.  Analytical  View  of  the  Modes  of  Securing  against 
Invasion  the  Rights  which  relate  to  the  Person  and  to 
Property^  and  of  Transferring  Rights  which  relate  to 
Property  from  one  Person  to  Another; 
W.  C. 

I.  Division  I.  Analytical  View  of  the  Modes  of  Securing 
against  Invasion  Rights  which  relate  to  the  Person, 

II.  Division  II.  Analytical  View  of  the  Modes  of  Securing 
against  Invasion  Rights  which  relate  to  Property^  and  of 
Transferring  them  from  one  Person  to  Another. 

(11).  PART  II.  Analytical  View  of  the  Modes  of  Vindicating 
Rights,  whether  relating  to  the  Person  or  to  Property^ 
where  they  have  been  actually  invaded^  and  of  Obtain- 
ing Redress  for  the  Wrong ;  and  under  this  head  it  will 
be  proper  to  discuss  : 

I.  Division  I.  Redress  of  Injuries  effected  hy  the  mere  Act 
of  the  Parties, 

II.  Division  II.  Redress  of  Injuries  effected  hy  the  mere 
Operation  of  Law, 

lU.  Division  III.  Redi*ess  of  Injuries  effected  by  the  Concur- 
ring Act  of  the  Parties  and  of  the  Law ;  that  is,  hy  Suit 
in  Court. 

IV.  Division  IV.  The  Pursuit  of  Remedies  hy  Action  at  Com- 
mon  Law, 
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V.  DiTiBiON  V.  The  Pursuit  of  Remedies  by  Proceedings  in 
Courts  of  Probate  and  Admiyiistration  ;  of  Police  and 
Economy  ;  and  by  Motions  generally. 

VI.  Division  VI.  The  Pursuit  of  Remedies  hy  Suit  in  Equity. 

Vn.  Division  VII.  The  Pursuit  of  Remedies  by  Proceedings 
in  the  Courts  of  Admiralty. 

General  and  vague  as  this  short  outline  is,  the  reader  will  do 
well  to  ponder  it  thoughtfully,  until  he  sees  distinctly  the  relations 
of  the  several  parts  one  to  another,  and  to  the  whola  It  will  be 
expedient  to  subjoin  another  more  copious  Analytical  Table  of 
Contents^  of  which  it  is  hoped  that  the  student  ^^ill  make  incessant 
use,  and  which,  if  so  used,  will  be  found  a  highly  efficient  auxili- 
ary in  initiating  him  into  the  exposition  which  follows. 
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COMMON  AND  STATUTE  LAW. 


BOOK  THE  FOTJBtH. 
OF  THE  PRACTICE  OF  THE  LAW  m  CIVIL  CASES, 

Including  the  Subject  of  Pleading^.'  :  ' 


The  introduction  to  the  present  volume  has  already  discloWd 
to  the  reader  the  general  distribution  which  it  is  proposed  to  make 
of  the  extensive  subject  to  be  discussed  (see  Introduction);  and  it 
is  hoped  that  that  distribution  will  not  be  lost  sight  of;  and  that 
the  student  will  also  frequently  refer  to  the  Analytical  Table  of 
Contents,  in  order  to  thread  his  way  the  more  readily  through  the 
various  and  sometimes  divergent  topics  which  must  be  presented 
f€)r  his  (K^nsideration. 

Part  I,  treating  of  the  modes  of  protecting  the  rights  which  re- 
late ix>  ike  person  and  to  tlie  property^  and  also  of  transferring  the 
latter  from  one  person  to  another,  must  of  necessity  be  treated  far 
more  briefly  than  will  be  proper  in  respect  to  Part  II,  which  ex- 
hibits the  re^nedies  which  the  practitioner  is  called  upon  to  apply, 
in  order  to  redress  the  infinitude  of  wrongs  committed  by  the 
members  of  society  upon  one  another. 

Of  Part  I,  indeed,  little  more  can  be  presented  than  a  brief 
analysis,  with  such  expositions  under  the  several  heads  as  to  ena- 
ble the  student  to  pursue  it  intelligently  through  its  ramifications, 
leaving  him  to  trace  out  the  doctrines  in  detail,  in  connection  with 
the  authorities  cited,  as  future  opportunity  may  serve. 

With  these  preliminary  observations  we  enter  upon  Part  I. 
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PART  I. 

Analytical  View  of  the  Modes  of  Securing  against  Invasion 
Rights  which  Relate  to  Person  and  ix)  Property,  and  of 
Transferring  Rights  which  Relate  to  Property,  from  one 
Person  to  another. 

Rights  which  rehxte  to  the  perso?i  are  capable  of  being  secure//, 
but  not  of  being  tnvnHfefrecL  Tlie  First  Division,  therefore,  of 
this  first  part  will  be  devoted  to  the  discussion  of  the  modes  of  ■ 
securing  such  riglits  against  invasion  ;  whilst  the  Second  Division 
will  be  occupied  with  an  analytical  exposition  of  the  modes 
whereby  the  riglits  whidi  relate  to  property  may  be  both  seciured 
against  invasion^  and  also  tvansf erred  from'  one  to  another. 

:-'.J0J VISION  I. 
\  •  -  * 

I.  Analyti(*.al  ^W'lVQ'f  the  modes  of  secitriny  against  invasion 
tliose  rights  wlmJrVJ/^^^  to  the  person. 

Under  thiR-JrejOi  we  are  to  advert  to,  (1),  Absolute  Rights,  and 
(2),  Relatix'ejKfghts; 

W]  I  em  n*  Consider, 


CHAPTER  I. 
••  •  '  Of  Absolute  Rights. 


•  •.  ••• 


•  • 


•  • 


•  • 


•  *    • 
•%   ••!*.  Absolute  Rii^hts. 

"  *  *  Tlie  discussion  of  absolute  rights  will  lead  us  to  observe, 

(1),  Wliat  is  meant  l>y  absolute  rights,  and   (2),  What  are  tlie 
several  absolute  rights,  and  the  modes  of  securing  them  against 
invasion ; 
W.  C. 
V",  What  is  meant  bv  Ahsolute  liiqhts. 

Absolute  rights  are  such  rights  as  are  inde])cndent  of  the 
relati(»ns  of  men  in  society,  and  constitute  the  liberties  of  the 
citizen. 

See  1  Bl.  Com.  123,  ife  seq. ;  1  Institutes  Com.  tfc  Stat.  Law, 
52,  i^  scq. 
W.  C. 
1'.  Matural  Libertv. 

•^'atui-al  Liberty  is  the  right  to  dispose  of  one's  person  and 
])roj)erty  as  one  pleases,  so  as  it  be  not  to  the  injury  of  an- 
other ])er8on,  nor  contraiT  to  the  law  of  nature.     (1  Bl.  Com. 
127,  n  (5);  1  Inst.  Com.\fe  Stat.  Law,  52.) 
2'-.  Civil  Liberty. 

Civil  Libertv  is  natural  libertv  so  far  restrained  bv  human 

»,'  ^  */ 

laws  (aud  so  far  only)  as  is  necessary  and  expedient  for  the 
])ublic  good.  (1  Bi.  Com.  127,  n  (5);  1  lust.  Com.  dz  Stat. 
Law,  52.) 
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3*.  Political  Liberty. 

Political  liberty  ie  the  security  aflforded  by  the  Constitu- 

tion  and  form  of  government,  for  the  enjoyment  of  civil 

liberty.   (1  Bl.  Com.  127,  n  (5) ;  1  Insts.  Com.  &  Stat.  Law,  62.) 

2^.  The  Several  Absolate  Bights,  and  the  Modes  of  Securing 

them  against  Invasion. 

The  several  absolute  rights;  are  (1),  The  right  of  personal 
security;  (2),  The  right  of  personal  liberty;  (3),  The  right 
of  private  property ;  and  (4),  The  right  of  freedom  of  con- 
science ; 
W.  C. 

1^  The  Right  of  Personal  Security;  W.  C. 
1*.  The  Particulars  wherein  the  Right  of  Personal  Security 
consists. 

The  right  of  personal  security  consists  in:  (1),  Security 
in  respect  of  life,  limbs  and  body ;  (2),  In  respect  of  health ; 
and  (3),  In  respect  of  reputation.  '  (See  1  lusts.  Com.  & 
Stat.  Law,  52  «fe  seq.) ; 
i\ .  O. 
1*.  Security  in  Respect  of  Xi/e,  Limbs  and  Body. 

See  1  Bl.  Com.  129  &  seq;  1  Chit.  Gen.  Pract.  32  &  seq; 
3  BL  Com.  120  &  seq. 
2*.  Security  in  Respect  of  Health. 

See  1  Bl   Com.  134;  3  Do.  122  ife  seq;  1  Chit.  Gen. 
Pract.  42. 
3*.  Security  in  Respect  of  Reputation. 

See  1  Bl.  Com.  134;  3  Do.  123  &  seq;  1  Chit.  Gen.  P»act. 
43  &  seq. 
2*.  The  Modes  of  Preventing  the  Invasion  of  the  Right  of 
Personal  Security  in  these  several  Particulars;  W.  C. 
1®.  The  Modes  of  Preventing  the  Invasion  of  the  Right  of 
Personal  Security,  in  Respect  of  Life,  Limbs  and  Body. 

The  modes  of  preventing  the  invasion  of  the  right  of 
personal  security  in  respect  of  life,  limbs  and  body,  are  as 
follows,  namely:  (1),  Fear  of  public  punishment  and  of 
private  damages;  (2),  Surety  of  peace,  and  of  good  be- 
havior; and  (3),  Self-defence; 
W.  C. 

1'.  Fear  of  Public  Punishment,  and  of  Private  Damages. 
It  is  obvious  that  it  is  a  primary  object  of  penal  laws 
to  inspire,  by  means  of  public  punishments,  such  a  whole- 
some terror  as  will  deter  the  evil-disposed  from  the 
commission  of  acts  injurious  to  individuals  and  to  society. 
And  so  also,  the  apprehension  of  having  to  make  amends 
in  damages,  by  private  suit  on  the  part  of  the  person  in- 
jured, produces  a  like  restraining  influence,  although  the' 
mmiediate  purpose  of  such  suit  is  to  procure  satisfaction 
from  the  wrong-doer,  for  the  injury  inflicted.     Public 
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punishments  have  always  been  directed  to  prevent  any 
invasion  whatever  of  the  right  of  personal  security,  in  re- 
spect of  life,  limbs  or  body,  from  the  most  trivial  assault, 
to  homicide  itself,  suitable  and  various  penalties  being 
provided  in  proportion  to  tlie  magnitude,  that  is,  the 
mischievousness^  of  the  offence.  But  by  a  remarkable 
lapse  from  the  usual  good  sense  of  the  common  law,  no 
action  is  by  that  law  allowed  for  any  injury  which  results 
in  the  sufferer's  death ;  nor  was  that  signal  defect  sup- 
plied by  statute  until  a  very  recent  period,  namely,  in 
England  in  1846,  by  9  &  10  Vict.  c.  93,  and  in  Virginia 
by  act  of  14th  January,  1871.  (V  C.  1873,  c.  145,  §  7, 
<fe  seq.) 

At  present,  therefore,  with  us,  the  fear  of  private 
damages  as  well  as  of  public  punishment  operates  to  pre- 
vent injuries  done  of  purpose  as  well  to  the  life  as  to  the 
limbs  and  body,  whilst  as  to  injuries  to  the  life,  limbs  or 
body  resulting  merely  from  want  of  due  care,  not  so 
gross  as  to  be  criminal,  the  restraining  influence  is  to  be 
found  exclusively  in  the  fear  of  private  damages. 

See  1  Chit.  Gen.  Pract.  Analyt.  Table  xxiii,  &  seq;  Id. 
28  ife  seq;  V.  C.  1873,  c.  145,  §  7  to  10. 
2'.  Suretv  of  Peace  and  of  Good  Behavior. 

Surety  of  the  peace  is  a  recognizance,  or  obligation  of 
record,  payable  to  the  Commonwealth  (as  in  England, 
to  the  Crown)  in  such  penalty  as  the  court  or  oflicer  re- 
quiring it  shall  direct,  conditioned  to  keep  the  peace  and 
be  of  good  behavior,  especially  toward  the  person  com- 
plaining, for  such  time  not  exceeding  one  year,  as  the 
court  or  officer  may  appoint.  The  certificate  of  the  court 
or  officer  seems  to  be  sufficient  proof  by  itself  of  the  ac- 
knowledgment of  the  recognizance;  but  if  executed  out 
of  court,  it  is  usual  for  it  to  be  signed  and  sealed  by  the 
parties  to  it.  (Dav.  Cr.  Law.  380 ;  2  Bl.  Com.  341 ;  V. 
C.  1873,  c.  105,  §  4.) 

Surety  for  good  behavior  is  a  similar  recognizance  or 
obligation  of  record,  except  that  it  is  conditioned  "  to  be  of 
good  behavior  towards  the  Commonwealth,  and  all  per- 
sons therein,"  although  it  generally  embraces  the  keeping 
of  the  peace  also  :  "  to  keep  the  peace  towards  all  per- 
sons in  this  Commonwealth,  and  especially  towards  the 
complainant,  and  to  be  of  good  behavior  towards  the 
commonwealth  and  all  persons  therein."  (4  Bl.  Com.  256: 
Dav.  Cr.  Law,  499 ;  1  Hawk.  P.  C.  485-'6 ;  Mayo's 
Guide,  636.) 

Such  surety  of  the  peace  or  of  good  behavior  may  be 
required  by  any  conservator  of  the  peace,  such  as  every 
judge  tliroughout  the  State,  and  every  justice,  notary 
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public,  and  commissioner  in  chancery,  within  his  county 
or  corporation,  on  complaint  on  oath,  or  on  the  personal 
knowledge  of  such  conservator,  that  there  is  good  cause 
to  fear  (i.  e.  to  believe)  that  any  person  -intends  to  commit 
an  oifence  against  the  person  or  property  of  another,  or 
goes  armed  with  a  deadly  or  dangerous  weapon  without 
^reasonable  cause  to  fear  violence  to  his  person,  family,  or 
property ;  or  in  the  presence  of  a  court  or  conservator  of 
the  peace,  makes  an  affray,  or  tlireatens  to  kill  or  beat 
another,  or  commit  violence  against  his  person  or  pro- 
perty, or  contends  with  angry  words  to  the  disturbance 
of  the  peace  ;  or  that  he  has  sold  intoxicating  liquors  by 
retail  contrary  to  law.  (4  Bl.  Com.  251,  254-6  ;  1  Hawk. 
P.  C.  478-'9,c.  28,  §  1,  &c.;  V.  0.  1873,  c.  196,  §  1,  2,  8, 
9,  10;  Id.  c.  116,  §  1 ;  Mayo's  Guide,  628.) 
3^  Self-Defence. 

Self-defence,  which  includes  the  defence,  not  only  of 
one's  self,  but  the  mutual  and  reciprocal  defence  of  such 
as  stand  in  the  relations  of  husband  and  wife,  parent  and 
child,  master  and  servant,  is  justly  called,  as  Blackstone 
observes,  the  primary  law  of  nature,  which  neither  is  nor 
can  be  taken  away  by  the  law  of  society.  Wherever  the 
party  himself,  or  any  of  these  his  relations,  shall  be 
forcibly  attacked  in  person  or  property,  it  is  lawful  to  re- 
pel force  by  force ;  and  the  breach  of  the  peace  which 
happens  is  chargeable  upon  him  only  who  began  the  af- 
fray. For  the  law  in  this  case  respects  human  passion, 
which  no  prudential  motives  are  for  the  most  part  strong 
enough  to  restrain ;  considering  moreover,  that  the  future 
process  of  the  courts  is  by  no  means  an  adequate  remedy 
ibr  injuries  accompanied  with  force ;  since  it  is  impos- 
sible to  say  to  what  wanton  lengths  of  rapine,  or  cruelty, 
outrages  of  this  sort  might  be  carried,  unless  it  were  per- 
mitted a  man  immediately  to  oppose  one  violence  with 
another.  In  our  law  it  is  held  an  excuse  for  breaches 
of  the  peace,  nay  even  for  homicide  itself ;  but  care  must 
be  taken  that  the  resistance  does  not  exceed  the  bounds 
of  mere  defence  and  prevention ;  for  then  the  defender 
would  himself  become  an  aggressor.  (3  Bl.  Com.  3,  4 ;  4 
Do.  183 ;  1  Chit.  Gen.  Practice,  11,  33.) 

See  8  Bl.  Com.  3,  &c.;  4  Do.  183;  Min.  Grim.  Synops. 
40;  1  Chit.  Gen.  Pr.  11,33. 
2®.  The  Modes  of  Preventing  the  Invasion  of  the  Eight  of 
Personal  Security,  in  respect  of  Health. 

The  modes  of  preventing  the  invasion  of  the  right  of 
personal  security,  in  respect  of  health,  are:  (1),  The 
abatement  or  removal  of  nuisances ;  (2),  The  writ  of  in- 


8E0UBING  ABSOLUTE  BIOHT8  [BOOK  IV. 

junction  from  a  court  of  chancery ;  and  (3),  The  fear  of 

public  punishment,  and  of  private  damages. 

W.  0. 
1'.  Abatement  or  Removal  of  Nuisances. 

Nuisance,  nocumerUum^  or  annoyance,  signifies  anything 
which  works  hurt,  inconvenience,  or  damage.  Nuisances 
are  of  two  kinds :  public  or  cofnmon  nuisances,  which  affect 
the  public,  and  annoy  the  whole  community  in  general, 
or  at  least  many  persons,  when  they  constitute  crimes, 
and  are  punishable  as  such,  although  they  may  be  also 
civil  injuries,  if  they  are  specially  injurious  to  any  par- 
ticular individual ;  and  private  nuisances,  which  may  be 
defined  as  anything  done  to  the  hurt  or  annoyance  of  the 
landSj  tenements,  or  hereditaments  of  another.  (3  Bl. 
Com.  5,  216  &  seq ;  Bouv.  L.  Diet.  Nuisance  ;  Aldred's 
Case,  9  Co.  67  b,  59  a.) 

Public  nuisances  consist,  amongst  other  things,  of  offen- 
sive trades  and  manufactures,  whether  unwholesome  or 
not ;  of  having  any  fixture  or  appliance  on  one's  premises 
dangerous  to  the  public  health ;  of  obstructing  streams, 
so  as  to  affect  the  health  of  the  community,  or  hinder 
navigation  or  the  passage  of  fish  ;  of  polluting  streams ; 
of  obstructing  highways,  so  as  to  hinder  or  delay  the  transit 
of  passengers  thereon ;  of  keeping  bawdy,  gaming  or  dis- 
orderly houses ;  of  grossly  scandalous  and  public  inde- 
cency, such  as  bathing  naked  near  dwellings,  highways, 
or  frequented  resorts ;  of  erecting  or  maintaining  a  powder 
mill,  or  powder  magazine,  or  other  explosive '  material, 
such  as  nitro-glycerine,  near  a  town ;  of  making  and  sell- 
ing squibs,  fire-crackers,  and  the  like,  or  throwing  them  in 
a  public  place;  of  eaves-dropping,  or  being  a  common 
scold ;  of  making  disturbing  noises,  especially  at  night ; 
of  exposing  a  person  affected  with  a  contagious  disease, 
such  as  small  pox,  to  the  public ;  of  suffering  a  vicious 
dog,  bull,  or  other  animal  to  go  at  large,  &c  (Bac.  Abr. 
Nuisance,  lA);  4  Bl.  Cora.  167  ;  1  Russ.  Cr.  296  to  303  ; 
Id.  305  ;  2  Whart.  Cr.  Law,  s  2362  &  seq ;  Pennsylvania 
V.  Wheeling  Bridge  Co.,  13  How.  518 ;  Miss.  &  Mo.  R. 
R.  Co.  V.  Ward,  2  Black,  485.) 

/^iVafenuisances  consist,  amongst  a  great  variety  of  other 
instances,  of  erecting  a  house  so  as  throw  the  rain-water 
which  falls  on  it  on  a  neighbor's  land,  or  so  near  another's 
house  as  to  obstnict  such  neighbor's  ancient  lights ;  of  keep- 
ing hogs  or  other  animals  so  as  to  incommode  a  neighbor, 
and  render  the  air  unwholesome;  of  polluting  a  neighbor's 
stream  of  water;  of  obstructing  one's  right  of  private 
way  across  another's  grounds,  &c.     (3  Bl.  Com.  5  ;  Al- 
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dred'B  Case,  9  Co.  676,  69  a,  &  notes ;  Bouv.  Law  Diet. 
Nuisance;  Miller  v.  Traeheart,  4  Leigh,  569.) 

All  nuisances,  public  or  private,  may  be  abated  or  re- 
moved, public  nuisances  by  any  one,  they  being  alike  an 
annoyance  to  all ;  and  private  nuisances  by  him  who  is 
aggrieved  thereby,  and  by  him  only ;  and  in  no  case 
must  a  breach  of  the  peace  or  a  riot  be  committed  in  so 
doing.  And  it  must,  moreover,  be  observed,  that  whilst, 
if  they  be  nuisances  of  commission^  previous  notice  to  the 
wrong-doer  is  not  requisite,  yet  if  they  are  of  om^ission  only, 
an  abatement  or  removal  by  the  sufferer  is  not  allowed  un- 
til notice  to  remove  has  been  given  to  the  party  concerned 
in  permitting  it ;  save  only  in  the  case  of  branches  of 
trees  which  overhang  a  public  road,  which,  being  an  un- 
equivocal act  of  negligence  in  the  owner  of  the  soil,  con- 
stitutes a  special  exception.  (Bac.  Abr.  Nuisance,  (C);  8 
Bl.  Com.  6,  6 ;  Penruddock's  Case,  6  Co.  101,  a ;  Lons- 
dale V.  Nelson,  8  B.  &  Cr.  (9  E.  C.  L.)  302.)  The  rea- 
son why  the  law  allows  this  primary  and  summary  method 
of  doing  oneself  justice,  is  because  injuries  of  this  kind, 
which  obstruct  or  annoy  such  things  as  are  of  daily  con? 
venience  and  use,  require  an  immediate  remedy,  and  can- 
not wait  for  the  slow  progress  of  the  ordinary  forms  of 
justice.  (8  Bl.  Com.  6 ;  1  Chit.  Gen.  Pr.  10,  11,  42.) 
2'.  Writ  of  injunction  from  a  Court  of  Chancery. 

We  shall  see  that  it  is  a  highly  important  branch  of 
the  jurisdiction  of  the  courts  of  equity  that  they  aiford 
adequate  and  sufficient  remedies  in  all  cases  of  rights 
where,  for  any  reason,  courts  of  common  law  cognizance 
provide  no  reasonably  satisfactory  redress.  Thus  they 
will,  in  general,  prevent  a  civil  injury,  wherever  damages 
will  not  adequately  compensate  therefor,  or  where  it  is 
requisite  in  order  to  avoid  repeated  litigation  about  the 
same  subject-matter.  The  writ  employed  by  the  courts 
of  equity  in  order  to  arrest  the  commission,  or  the  con- 
tinuance of  a  wrong,  where  it  is  proper  for  them  to  inter- 
pose, is  known  as  the  vmt  of  injunction^  whereby  the 
party  is  enjoined  or  commanded  to  abstain  from  doing 
or  continuing  the  wrong  complained  of.  Hence,  not- 
withstanding a  pvblic  nuisance  is  a  crime,  punishable 
upon  indictment,  yet  a  court  of  equity  will  ly  injunction 
restrain  one  from  the  commission  or  continuance  of  it 
wherever  a  special  injury  has  resulted  to  the  inditndual 
complainant ;  and  it  is  necessary  to  prevent  irreparable 
mischief,  as  one  threatening  the  health  of  an  individual 
or  his  family  always  does.  (2  Stor.  Eq.,  §  921,  &  seq ; 
Irwin  V.  Dixion,  9  How.  10 ;  Georgetown  v.  Alexandria 
Canal  Co.  12  Pet.  91 ;  Pennsylvania  v.  Wheeling  Bridge 
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Co.  13  How.  518 ;  Miss.  &  Mo.  R  R.  Co.  v.  Ward,  2 
Black,  485 ;  Parker  v.  Winnepiseogee  Lake  Cotton  and 
Wool  Co.  2  Black,  545 ;  Beveridge  v.  Lacey,  3  Rand. 
63.)    And  hence,  also,  in  the  case  of  a ^nt;^^  nuisance,  a 
court   of  equity  will  intervene   by  way   of    injunction 
wherever  it  is  necessary  in  order  to  prevent  irreparable 
mischief,  as   to  health,  trade,  property,  or  to   suppress 
interminable  litigation,  or  to  avoid  a  multiplicity  of  suits. 
(2  Stor.  Eq.  §  925  &  seq ;  Miller  v.  Trueheart,  4  Leigh, 
569.) 
3'.  Fear  of  Public  Punishment  and  of  Private  Damages. 
See  Ante  p.  3,  V, 
3^.  The  modes  of  Preventing  the  Invasion  of  the  Right  of 
Personal  Security,  in  Sespect  of  Reputation, 

The  modes  of  preventing  the  invasion  of  the  right  of 
personal  security  in  respect  of  reputation  are,  (1),  The  fear 
of  public  pimishment  as  to  libelj  and  of  private  damages  as 
to  libel,  slander,  and  malicious  prosecution ;  (2),  Surety  of 
peace  and  of  good  behaviour;  and  (3),  Destroying  a  libel ; 
W.  C. 

1'.  Fear  of  Public  Punishment  as  to  Xihel,  and  of  Private 
Damages  as  to  Libel,  Slander,  and  Malicious  Prosecution. 
Xibel  is  the  malicious  defamation  of  any  person,-  living 
or  dead,  made  public  by  writing,  printing,  signs  or  pic- 
tures, with  intent  to  expose  him  to  public  hatred,  con- 
tempt or  ridicule ;  and  in  consequence  of  its  tendency  to 
provoke  a  breach  of  the  peace,  and  also  because  the  act 
argues  a  more  deliberate  malice,  it  is  punishable  as  a 
crimej  besides  being  a  civil  injury  redressable  by  the  re- 
covery in  the  appropriate  action,  of  damages,  by  way  of 
amends.  (3  Bl.  Com.  123  &  seq.  and  notes ;  de  libellis 
famosis,  5  Co.  125  a;  2  Whart.  Cr.  Law,  §  2535.) 

Slander  is  defamation  hy  words  spoken^  and  malicious 
prosecution  is  a  wanton  prosecution  or  arrest  in  a  criminal 
proceeding  or  a  civil  suit,  set  on  foot  maliciously  and 
without  probable  cause.  Both  are  civil  injuries  merely, 
and  therefore  arc  not  liable  to  be  prevented,  as  libel  isj  as 
well  by  public  punishment  as  by  private  damages,  but  by 

Private  damages  only.     (3  Bl.  Com.  123  &  seq ;  4  Bl. 
Jom.  150  &  notes;  1  Chit.  Gen.  Prac,  Analytical  Table, 
xxvii-'viii;  Id.  43  &  seq;  2  Whart.  Cr.  Law,  §  2535  &  seq.) 
2'.  Surety  of  Peace  and  of  Good  Behavior. 

See  Ante  p.  4,  2'. 
3'.  Destroying  a  Libel. 

It  seems*  the  better  opinion  that  the  publication  of  a 
libel  may  be  prevented  by  destroying  it,  which,  however, 
must  be  accompanied  by  no  riot  or  breach  of  the  peace. 
(1  Chit.  Gen,  Pract.  44 ;  De  libellis  famosis^  5  Co.  125  a; 
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Du  Bost  V.  Beresford,  2  Camp1;>.  511.)  And  it  would 
oeemy  if  it  may  be  destroyed,  and  considering  the  irre- 
parable mischief  which  the  publication  may  occasion, 
that  a  court  of  equity  might,  by  injunction,  restrain  the 
publication.  And  this  conclusion  accords  with  the  dic- 
tum of  Lord  EUenborough  in  Du  Bost  v.  Beresford,  ^ 
Camp.  512.  But  no  direct  authority  is  known  to  exist 
for  such  an  exercise  of  power  by  the  court  of  chancery. 
2*.  The  Right  of  .Personal  Liberty. 

Next  to  personal  security,  the  common  law  regards,  asserts, 
and  preserves  the  personal  liberty  of  individuals.  This  per- 
sonal liberty  consists  in  the  power  of  locomotion,  of  chang- 
ing situation,  or  of  moving  one's  person  to  whatsoever  place- 
one's  own  inclination  may  direct,  without  imprisonment  or 
restraint,  unless  by  due  course  of  law.  The  right,  like  the 
right  of  personal  security,  is  strictly  natural,  and  has  never 
been  abridged  by  our  laws  without  suflScient  cause,  nor  left 
to  the  mere  discretion  of  the  magistrate,  unaccompanied  by 
the  explicit  sanction  of  the  law.  And  the  language  of  all 
the  muniments  of  Anglo-Saxon  liberty ;  muniments  which  be- 
long as  much  to  us  as  to  our  English  ancestors,  like  that  of 
Magna  Charta^  guaranty  that  no  freeman  shall  be  taken  or 
imprisoned  but  by  the  lawful  judgment  of  his  equals,  or  by 
the  law  of  the  land.     (1  Bl.  Com.  134-'5.) 

The  modes  of  preventing  the  invasion  of  the  right  of  per- 
sonal liberty  are  by  (1),  The  fear  of  public  punishment  (as 
for  aggravated  assault),  and  of  private  damages;  (2),  The 
writ  of  habeas  corpus ;  and  (3),  Ilesistance  and  self-defence; 
W.  C. 

1^.  Fear  of  Public  Punishment  (as  for  aggravated   assault), 
and  of  Private  Damages. 
See  Ante  p.  3,  1'. 
2^.  Writ  of  Habeas  Corpus. 

The  writ  of  habeas  corpus  is  the  most  celebrated  writ  in 
the  law.  Several  kinds  are  made  use  of  by  the  courts, 
either  for  the  purpose  of  removing  prisoners  from  one  court 
into  another,  for  the  more  easy  administration  of  justice;  or 
for  the  purpose  of  formally  inquiring  into  the  legality  of  an 
imprisonment,  and  discharging  the  party  if  it  be  found  that 
..  he  is  restrained  of  his  liberty  without  due  warrant  of  law. 
It  is  of  the  latter,  the  great  and  efficacious  writ  in  all  man- 
ner of  illegal  confinement,  of  habeas  cmpus  ad  suhjicienduin^ 
to  which  reference  is  now  made.  It  is  awarded  with  us 
when  one  is  alleged  to  be  illegally  detained  under  color  of 
the  authority  of  the  United  States,  or  in  violation  of  the 
federal  laws  or  treaties,  by  the  district  or  circuit  courts  of 
the  United  States,  or  by  any  judge  of  either  of  those  courts 
in  vHcation;  and  in  all  other  cases  of  alleged  illegal  deten- 
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tion,  by  any  circuit,  corporation,  or  county  court  of  the  State, 
or  any  judge  of  either  in  vacation.  It  is  directed  to  the  person 
who  is  supposed  to  have  the  party  in  whose  behalf  the  com- 
plaint is  made  in  custody,  and  commands  him  to  produce 
the  body  of  the  prisoner,  with  the  day  and  cause  of  his  cap- 
tion and  detention,  ad  faciendum^  subjiciendum^  et  recipient 
dum^  to  do,  submit  to,  and  receive  whatsoever  shall  be  con- 
sidered in  that  behalf.  The  petition  is  to  be  accompanied 
by  affidavits  or  other  evidence,  showing  probable  cause  to 
believe  that  the  prisoner  is  detained  without  lawful  autho- 
rity ;  and  if  the  writ  is  granted,  it  may  be  on  the  terms 
that  a  bond  be  first  executed,  with  surety  in  a  reasonable 
penalty,  payable  to  the  person  to  whom  the  writ  is  directed, 
conditioned  that  the  petitioner  will  not  escape  by  the  way, 
and  will  pay  all  costs  and  charges  awarded  against  him. 
The  writ  is  to  be  served  on  the  person  to  whom  it  is 
directed,  or  in  his  absence  from  the  place  where  the  peti- 
tioner is  confined,  on  the  person  having  the  immediate  cus- 
tody of  him ;  and  prompt  obedience  to  the  vmt  is  exacted 
under  stringent  penalties.  The  court  or  judge,  after  hearing 
the  matter,  both  upon  the  return  and  any  other  evidence, 
shall  either  discharge  or  remand  the  prisoner,  or  admit  him 
to  bail,  as  may  be  proper,  and  shall  adjudge  the  costs  of 
the  proceeding  as  shall  seem  right.  (3  Bl.  Com.  131 ;  V.  C. 
1873,  c.  153,  §  1,  &  seq;  Id.  156,  §  5;  Rev.  Stats.  U.  S.  § 
751,  752  &  seq.) 

It  serves  to  show  the  American  appreciation  of  the  value 
and  importance  of  the  writ  of  habeas  corpus^  that  both  the 
Constitution  of  the  United  States  and  of  Virginia  contain 
provisions  prohibiting  its  suspension,  "unless  when,  in  cases 
of  invasion  or  rebellion,  the  public  safety  may  require  it ;" 
a  necessity  to  be  determined  of  course  by  the  legislature. 
(Const.  U.  S.  Art.  I,  §  ix.  2 ;  Va.  Const.  1869',  Art.  V,  § 
14;  2  Stor.  Com.  Const.  §  1342.) 
3^.  Kesistance  and  Self-Defence,  where  the  Imprisonment  is 
clearly  Illegal, 

Where  the  imprisonment  is  clearly  illeffalj  either  because 
the  person  attempting:  to  effect  it  has  no  lawful  warrant  or 
authority,  or  is  dearlf  employing  it  iUegaUy,  the  law  allows 
the  sufEerer  to  resist  the  aggression  with  a  force  proportioned 
to  that  used  by  the  wrong-doer ;  but  when  he  thus  resists, 
he  takes  upon  himself  to  determine,  at  his  perils  whether 
there  be  a  lawful  authority  or  not.  It  is,  therefore,  more 
prudent  not  to  resist,  except  in  clear  cases  of  illegality,  or 
where  there  is  strong  reason  to  suspect  it,  and  there  is  reason 
to  apprehend  that,  if  once  in  the  assailant's  power,  the  party 
will  have  no  opportunity  to  appeal  to  the  law  for  protection 
or  redress.     (1  East.  P.  C.  295  &  seq;  1  Hale,  P.  C.  457 
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&  seq,  &  notes ;  2  Whart.  Crim.  Law,  §  1289  &  seq ;   1 

Chit.  Gen.  Pract.  49,  634  &  seq.) 
3*.  The  Right  of  Private  Property. 

The  right  of  private  property  is  considered  in  detail  under 
a  subsequent  head,  and  may  here  be  pretermitted. 
4*.  The  Right  of  Freedom  of  Conscience. 

Religion,  or  the  duty  which  we  owe  to  our  Creator  and 
Judge,  must  be  admitted  to  be  the  most  important  concern 
which  can  affect  mankind,  either  individually,  or  in  respect 
of  the  societies  into  which  they  are  divided ;  and  if  it  could 
be  shown  that  the  best  way  to  promote  true  religion  is  by 
governmental  interposition  and  the  restraints  of  municipal  law, 
it  must  follow  that  it  would  be  the  duty  of  every  state,  see- 
ing that  it  is  bound  to  perfect  itself,  to  interpose  in  behalf  of 
its  subjects,  and  to  prescribe  to  them  their  religious  faith. 
But  when  we  reflect  that  religion  is  the  voluntary  homage 
which  each  intelligent  being  offers  in  his  heart  to  God,  and 
that,  in  order  to  worship  him  acceptably,  he  must  be  worshipped 
"in  spirit  and  in  truth;"  and  when,  furthermore,  we  consider 
that  the  holy  Author  of  Christianity,  though  Lord  both  of 
body  and  mind,  yet  chose  not  to  propagate  it  by  coercions  of 
either,  as  it  was  in  his  almighty  power  to  do,  and  that  the 
Christian  faith  flourished  most,  and  in  its  purest  form,  whilst 
yet  in  its  infancy  it  had  no  alliance  with  the  state,  but  on  the 
contrary  daily  suffered  the  fires  of  persecution,  insomuch  that 
to  the  chief  est  of  its  apostles  the  Spirit  of  God  himself  bore 
witness,  that  in  eveiy  city  bonds  and  afflictions  should  abide 
him.  (Acts  xx  28.)  When  these  things  are  adverted  to,  it 
occasions  a  sentiment  of  surprise  that  it  is  scarce  a  century 
since  freedom  of  conscience  was  first  distinctly  recognized  by 
any  considerable  body  politic  as  a  natural  and  absolute  right, 
like  those  ofpersonal  security,  personal  liberty,  and  private 
property.  Toleration  of  differences  of  religious  belief  had, 
indeed,  been  the  general  policy  of  England,  with  more  or 
less  of  fluctuation,  since  the  sixteenth  century;  but  the  insti- 
tutions of  that  country  do  not  even  yet  acknowledge  an  un- 
qualifled  freedom  of  conscience.  It  was,  therefore,  a  novel 
and  daring  experiment,  although  one  warranted  by  sound  ab- 
stract reasoning,  when,  in  1776,  George  Mason  procured  to 
be  inserted  in  the  Bill  of  Righie  of  Virginia,  **  That  religion, 
or  the  duty  which  we  owe  to  our  Creator,  and  the  manner  of 
discharging  it,  can  be  directed  only  by  reason  and  conviction, 
not  by  force  or  violence;  and,  therefore,  all  men  are  equally 
entitled  to  the  free  exercise  of  religion,  according  to  the  dic- 
tates of  conscience ;  and  that  it  is  the  duty  of  all  to  practise 
Christian  forbearance,  love,  and  charity  towards  each  other." 
(9  Hen.  Stats.  Ill,  %  16.)  A  declaration  which  has  retained 
its  place  in  aU  subsequent  modifications  of  our  organic  law. 
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(Va.  Const  1869,  Art.  I,  §  18.)  The  germ  of  the  essential 
principle  of  freedona  of  conscience  having  been  thus  pro- 
poanded  by  Mr.  Mason,  in  1776,  was  further  and  practically 
developed  by  Mr.  Jefferson,  who  in  1779  proposed,  and  the 
Legislature  of  Virginia,  in  1785,  enacted  the  statute  for  "es- 
tabb'shing  religious  freedom,"  by  which,  after  a  long  and 
vigorous  preamble,  it  was  provided,  ^'  That  no  man  shall  be 
compelled  to  frequent  or  support  any  religious  worship, 
place,  or  ministry  whatsoever,  nor  shall  be  enforced,  re~ 
strained,  molested,  or  burthened  in  his  body  or  goods,  nor 
shall  otherwise  suffer  on  account  of  his  religious  opinions  or 
belief;  but  that  all  men  shall  be  free  to  profess,  and  by  argu- 
ment to  maintain,  their  opinion  in  matters  of  religion,  and 
that  the  same  shall  in  no  wise  diminish,  enlarge,  or  affect  their 
civil  capacities."  (12  Hen.  Stats.  86  ;  IE.  C.  1819,  p.  78, 
c.  31.)  And  this  provision  has  since  been  incorporated 
in  the  same  words  into  the  State  Constitution,  of  which  it 
now  constitutes  a  part.  ( Va.  Const.  1830,  Art.  Ill,  §  11 ; 
Id.  1851.  Art.  Ill,  §  11;  Id.  1869,  Art.  V,  §  14.)  It  is  also 
provided  by  the  Federal  Constitution,  that  "  Congress  shall 
make  no  law  respecting  an  establishment  of  religion."  (Const. 
U.  S.,  Amendment  I.) 


CHAPTER  IL 

Of  Relative  Bights. 


2*.  Relative  Rights. 

By  relative  rights  we  are  to  understand  those  which  belong 
to  persons  as  they  are  members  of  society,  and  stand  in  various 
relations  one  to  another.  Tliose  relations  may  be  either  public 
or  private;  puhlic,  being  siich  as  subsist  between  magistrates 
and  people;  or  private^  being  such  as  connect  and  concern  pri- 
vate and  unofficial  persons.  With  the  rights  which  arise  out 
of  the  public  relations,  we  need  not  now  trouble  ourselves ;  but 
may  confine  our  attention  exclusively  to  those  which  accom- 

?any  the  private  relations,  namely  of  Husband  and  Wife^ 
'arent  and  Child,  Guardian  and  Ward,  and  Master  and  Ser- 
vant. (I  Bl.  Com.  145  &  seq:  422  <&  seq;  2  Steph.  Com.  346 
ife  seq,  267  &  seq;  3  Bl.  Com.  139  &  seq;  3  Steph.  Cora.  636 
<fe  seq;  AntCy  1  Insts.  67  &  seq,  160  «fe  seq;  Chit.  Gen.  Prac* 
53  &  seq).) 

It  is  worthy  to  be  observed,  that  in  the  injuries  to  these  re- 
lative rights,  notice  is  only  taken  of  the  wrong  done  by  stran^ 
gers  to  the  superior  of  the  parties  related,  by  the  breach  and 
dissolution  of  either  the  relation  itself,  or  at  least  the  advan- 
tages accruing  therefrom ;  while  the  loss  of  the  inferior  by  such 


PT.  I,  DIV.  I,  CH.  n.]         BELATINO  Td  THE  PERSON.  13 

injuries  is  totally  unregarded.  One  reason  for  which  may  be 
this :  that  the  inf erior-has  no  kind  of  property  (as  it  respects 
strangers),  in  the  company,  care,  service,  or  assistance  ox  the 
superior,  as  the  superior  is  held  to  have  in  those  of  the  in- 
ferior; and,  therefore,  the  inferior  can  suffer  no  loss  or  injury, 
of  which  the  law  will  take  account,  from  the  conduct  of  stran- 
gers to  the  superior.  The  wife  cannot  by  the  common  law 
recover  damages  for  beating  her  husband,  for  by  that  law  she 
has  no  separate  interest  in  anything  during  her  covertue.  The 
child  has  no  property  in  the  father  or  guardian,  as  they  have 
in  him,  for  the  sake  of  giving  him  education  and  nurture,  and  in 
the  father's  care,  because  he  is  entitled  to  his  services.  And 
so  the  servant  whose  master  is  disabled,  does  not  thereby  lose 
his  maintenance  or  wages.  He  has  no  property  in  his  master; 
and  if  he  receives  his  part  of  the  stipulated  contract,  he  suffers 
no  injury,  and  is,  therefore,  entitled  to  no  action  for  any 
battery  or  imprisonment,  or  other  wrong  which  the  master  may 
happen  to  endure.  (3  Bl.  Com.  142-'3 ;  3  Steph.  Com.  541-'2.) 
Let  us  now  observe  how  the  injuries  which  may  be  done  to 
one  in  respect  of  each  of  the  above-named  private  relations 
may  be  prevented; 
W.  C. 
1*'.  Kights  which  arise  out  of  the  Kelation  of  Husband  and 
Wife;  W.  C. 
I*'.  The  Injuries  which  may  be  done  to  one  in  the  Relation  of 
Buabana.  ^ 

See  3  Bl.  Com.  139-40;  3  Steph.  Com.  536  &  seq ; 
W.  C. 
1^.  Abduction  of  Wife. 

See  3  Bl.  Com.  139 ;  3  Steph.  Com.  536. 
2**.  Adultery  or  Criminal  Cofiversation  with  Wife. 

See  3  Bl.  Com.  139-'40;  3  Steph.  Com.  537. 
3**.  Beating  or  otherwise  Abusing  Wife. 

See  3  Bl.  Com.  140 ;  3  Steph.  Com.  537-'8. 
2^.  Modes  of  Securing  a  Husband  against  Injuries  in  the  ReLa- 
tion  of  Husband;  W.  C. 
1^.  Eesistance  as  to  JPirst  and  Third. 

See  3  Bl.  Com.  8 ;  4  Bl.  Com.  191,  183 ;  1  Chit.  Gen. 
Prac   19,  59  ;  Ante^  p.  5,  3'. 
2**.  Surety  of  Peace  and  of  Good  Behavior  as  to  all. 

See  Ante^  p.  4,  2'. 
3^.  Fear  of  Public  Punishment  and  of  Private  Damages  as  to  aU. 

See-4n^6,  p.  3,  1'. 
4*.  Writ  of  Habeas  Corpvs^  as  to  First. 

See  Rex  v.  Meade,  1  Burr. 542, Sedgrave\  Kex  v. Clarkson 
et  al,  1  Stra.  444;  Kex  v.  Johnson,  1  Stra.  579;  -4n^6,  p.  9, 2*. 
2^.  Rights  which  Arise  out  of  the  Relation  of  Parent  and  Child. 
See  3  Bl.  Com.  840 ;  3  Steph.  Com.  538. 
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w.  c. 

1®.  The  Injuries  which  may  be  don&4o  one  in  the  Relation  of 
Parmt ;  W.  C. 
1*.  Abduction  of  Child. 

See  3  Bl.  Com.  140 ;  1  Insts.  Com.  <&  Stat.  Law,  397  &  seq. 
2^;  Beating  of  Child. 

See  3  Bl.  Com.  140,  n  (27). 
3^.  Seduction  of  Daughter. 

See 3  Bl.Com.  140, n(27);  1  In8t8.Com.  &  Stat.  Law,  201-'2. 
2^.  Modes  of  Securing  a  Parent  against  Lijuries  in  the  Rdaiion 
of  Parent ;  W.  C. 
1^.  Besistance  as  to  First  and  Second. 

See  Antey  p.  5,  3'. 
2^.  Surety  of  Peace  and  of  Good  Behavior  a^  to  all. 

See  Ante^  p.  4,  2'. 
3^.  Fear  of  Public  Punishment  as  to  First  and  Second,  and 
also  as  to  Third  when  there  is  2k  promise  of  marriage^  and 
of  Private  Damages  as  to  all. 

See  V.  C.  1873,  c.  187,  §  16;  Ante,  p.  8,  1'. 
4*.  Writ  of  Habeas  Corpus  as  to  First,  where  the  Child  is  too 
young  to  exercise  any  discretion  or  choice  as  to  his  Protector. 
See  Rex  v.  Delaval,  3  Burr.  1434 ;  Pearson's  Case,  4  J. 
B.  Moore,  366 ;  King  v.  Greenhill,  4  Ad.  &  El.  (31  E.  C. 
L.),  624;  Armstrong  v.  Stone  &  ux,  9  Grat.  112;  1  Insts. 
Com.  &  Stat.  Law,  401-'2 ;  Arde,  p.  9,  2«^. 
3^.  Rights  which  arise  out  of  the  Relation  of  Ouardian  and 
Ward;  W.  C. 
1®.  The  injuries  which  may  be  done  to  one  in  the  Selation  of 
Guardian;  W.  C. 

Abduction  of  ward. 
This,  it  seems,  is  the  only  injury  which  a  guardian  can  suf- 
fer a^  such,  in  respect  to  xia^  person  of  the  ward. 

See  3  Bl.  Com.  141 ;  3  Steph.  Com.  639 ;  1  Insts.  Com. 
&  Stat.  Law,  487,  &  seq. 
2®.  Modes  of  Securing  a  Guardian  against  Injury  in  the  ReLa- 
tion  of  Guardian ;  W.  C. 
1*.  Resistance. 

See  Barker  v.  Taylor,  1  Carr.  &  P.  (11  E.  0.  L.)  101 ; 
1  Chit.  Gen.  Pract.  69,  70;  Ante,  p.  6,  8'. 
2'*.  Surety  of  Peace  and  of  Good  Behavior. 

See  Ante,  p.  4,  2'. 
3*.  Writ  of  Habeas  Corpus,  when  the  Ward  is  too  young  to 
exercise  discretion  or  choice  in  selecting  a  Protector. 

See  Cases  Supra,  in  respect  to  Abduction  of  Child.   Ante 
p.  5 ;  1  Insts,  Com.  &  Stat.  Law,  438-'9;  Ante,  p.  9,  2^. 
4'*.  Fear  of  Public  Punishment  and  of  Private  Damages. 
See  Ante,  p.  9,  2^. 
4^.  Rights  which  arise  out  of  the  Relation  of  Master  and  Servant. 
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See  3  Bl.  Com.  141,  &  seq;  3  Steph.  Com.  539,  &  seq; 
W.  C. 
1\  The  Injuries  which  may  be  done  to  a  Master  m  the  JBdor 
tion  of  Master  ;  W.  C. 
1*.  Abduction  of  Servant. 

See  3  Bl.  Com.  142. 
2^.  Beating  of  Servant. 

See  3  Bl.  Com.  142 .  3  Steph.  Com.  639-'40. 
3^.  Seduction  of  Female  Servant. 

See  3  Bl.  Com.  142,  n  (30) ;  3  Steph.  Com.  540 ;  1  Insts. 
Com  &  Stat.  Law,  201,  202. 
4^.  Hiring  Servants  already  Engaged  to  Another. 
See  3  Bl.  Com.  142 ;  3  Steph.  Com.  539. 
2*^.  Modes  of  Securing  a  Master  against  Injuries  in  the  Hdation 
of  Master;  W.  C. 

1*^.  Kesistance  as  to  JFirst  and  Second. 
See  3  Bl.  Com.  8 ;  Anie^  p.  5,  3'. 
2^.  Fear  of  Public  Punishment  as  to  First  and  Second^  and 
also  as  to  Third  where  there  is  a  promise  of  marriage^  and 
of  Private  Damages  as  to  all. 

See  V.  C.  1873,  c.  187,  §  16 ;  1  Insts.  Com.  &  Stat.  Law, 
201-'2;  Ante,  p.  3, 1'. 
3*.  Surety  of  Peac«  and  of  Good  Behavior  as  to  Mrst,  Secondy 
and  Third. 

See  Ante,  p.  4,  2'. 


DIVISION  II. 

II.  Anaxttioal  View  of  the  Modes  of  SEcuitiNG  against  Inva- 
sion THOSE  KlQHTS  WHICH  ReLATE  TO  PbOPEETY,  AND  OF  TbANS- 

febrino  thek  fbom  one  Person  to  Another. 

The  modes  of  thus  securing  and  transferring  rights  which  relate 
to  property y  are  (1),  By  contracts  executory ;  (2),  By  powers;  (3), 
By  contracts  executed^  or  conveyances ;  and  (4),  By  wills ; 
W.  C. 

CHAPTER  I. 

Of  Contraots  Executory. 

1*.  Modes  of  Securing  and  of  Transferring  Rights  which  relate  to 
Property,  by  means  of  CorUracts  JExecutory. 

The  discussion  of  contracts  executory  will  involve  the  consid- 
eration of  (1),  The  definition  of  a  contract  executory  ;  (2),  The 
circumstances  necessary  to  the  validity  of  such  a  contract ;  and 
(3),  The  several  sorts  of  such  contracts ; 
W.  C. 
1\  Definition  of  a  Contract  Executory. 
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A  contract  executory  is  a  rrvtUtial  agreement  between  two  or 
more  competent  parties  for  valuahle  considerationy  touching  a 
lawful  subject  matter.  (Bouv.  Law  Diet.  Contract ;  2  Kent^s 
Com.  449 ;  2  Steph.  Com.  108-'9  &  note ;  2  Bl.  Com.  442.) 
!2^.  The  Circumstances  necessary  to  the  Validity  of  a  Contract 
Executory. 

The  circumstances  necessary  to  the  validity  of  a  contract  ex- 
ecutory are,  (1),  Parties  competent  to  contract;  (2),  A  legal 
subject  matter ;  (3)  A  valuable  consideration ;  and  (4),  Mutual 
assent.  (2  Bl.  Com.  442;  2  Kent's  Com.  449  ;  Chit.  Cont. 
2;  1  Pars.  Cont.  300,  &c;  Smith's  Cont.  267  &  seq.) 
W.  C. 
1®.  Parties  Competent  to  Contract 

All  persons  are  competent  to  contract,  with  a  few  exc^p 
tions,  growing  out  of  want  of  understanding  ^  want  of  freedom, 
of  will  J  or  want  of  adequate  ownership  in  the  subject  matter; 
W.  C. 
1*.  Parties  wanting  in  Understanding. 

Infants,  idiots,  and  lunatics,  and  persons  drunken,  are 
wanting  in  understanding,  and  so  in  general  cannot  contract 
validly.     (Smith's  Cont.  268 ;  Id.  301  &  seq ;  Id.  307.) 
•2*.  Persons  wanting  in  Freedom  of  Will. 

Married  women  and  persons  under  duress,  are  wanting 
in  freedom  of  wills  and  so  for  the  most  part  are  incapable 
to  contract.     (Smith's  Cont.  289 ;  Id.  16.) 
3*.  Persons  wanting  in  competent  ownership  of  the  subject- 
matter. 

See  2  Bl.  Com.  447;  V.  C.  1873,  c.  183,  §  27. 
•2®.  A  Legal  Subject-Matter. 

See  Smith's  Cont.  176  &  seq ;  Id.  241,  &c. 
:3®.  A   Vahuxble  Consideration. 

A  valuable  consideration  is  a  benefit  to  the  party  pro- 
raising,  or  to  a  third  person  at  his  request,  or  an  inconveni- 
ence, loss,  or  injury,  or  the  risk  of  it  to  the  party  promised. 
(2  Bl.  Com.  445,  li  (19);  Smith's  Contracts,  141.) 

The  amount  of  the  consideration,  so  it  be  appreciabley  is 
immaterial,  save  only  that,  if  grossly  inadequate,  it  may 
tend  to  prove  a  fraud.     (Smith's  Cont.  147.) 

A  valuable  consideration  is  presumed  conclusively  \u  the  case 
of  a  sealed  instrument  from  the  solemnity  of  the  transaction. 
And  so  also,  it  is  presumed,  in  case  of  a  mercantile  security, 
prima  facie^  as  between  the  original  parties,  and  conclusively 
as  to  subsequent  bona  fide  holders  for  value,  &c.,  out  of  regard 
to  the  interests  of  trade.     (Smith's  Cont.  16,  133, 151-2.) 

The  reasons  of  policy  which  have  induced  the  requirement 
of  a  valuable  consideration^  actual  or  presumed,  in  order  to 
sustain  an  executory  contract  (in  pursuance  of  the  maxim, 
^x  nicdopacto  non  oritur  actio)  are   threefold:  (1),  To  pro- 
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tect  the  promisor  himself  from  the  conseqaences  of  improvi- 
dent and  unconsidered  or  fictitious  engagements;  (2),  To 
guard  his  estate  after  he  is  dead  against  similar  demands ; 
and  (3),  To  protect  his  creditors  against  collusive  and  pre- 
tended promises,  whereby  his  property  might  be  absorbed 
by  persons  who  were  mere  gratuitous  claimants,  to  the  pre- 
judice of  those  who  had  advanced  full  value  for  their  de- 
mands. (Smith's  Cont.  139.) 
4®.  Mutual  Assent. 

The  parties  must  agree  to  the  same  thing  at  the  same  time, 
(Smith's  Cont.  126  &  seq.)     As  to  contracts  hy  letter,  see 
Chit.  Cont.  13,  14;  1  Pars.   Cont.  406  &  seq;   Taylor  v. 
Merchant's  Fire  Ins.  Co.  9  How.  390. 
3*.  The  several  sorts  of  Executory  Contracts. 

The  several  sorts  of  executory  contracts  are:  (1),  Contracts 
to  pay  m^ney;  and  (2),  Contracts  to  do  Collateral  things; 
W.  C. 
1®.  Contracts  to  pay  Money. 

Contracts  to  pay  money  may  be  classed  as,  (1),  Common 
law  securities;  and  (2),  Mercantile  securities; 
W.  C. 
1*.  Common  Law  Securities, 

Common  law  securities  for  money  are  contrasted  with 
mercantile  securities,  because  the  latter,  although  now 
adopted  into,  and  regulated  by  the  common  law,  were  ori- 
ginally unknown  to  it,  and  grew  up  and  came  into  use  in 
pursuance  of  the  custom  and  usage  of  m^er chants. 

Common  law  securities  originated  in  the  common  law, 
which  still,  in  most  particulars,  determines  their  qualities 
and  incidents,  although  a  few  statutory  modifications  have 
been  introduced.  (2  Bl.  Com.  340,  465  &  n,  (36) ;  V.  C. 
1873,  c.  139,  §  2;  Id.  c.  127,  §  3;  Id.  c.  126,  §  19.) 

The  common  law  securities  for  the  payment  of  money, 
embrace,  (1),  Bonds;  and  (2),  Promissoiy  notes,  not  negoti- 
able; 
W.  C. 
1*.  Bonds. 

Bonds  are  deeds  (that  is,  writings  under  the  maker^s 
seal)  obliging  him  to  pay  a  designated  sum  of  money  to  a 
party  named.  Hence,  the  instrument  itself  is  termed  an 
obligation,  or  a  writing  obligatory,  the  maker  the  obligor, 
and  the  person  to  whom  the  money  is  to  be  paid  the  obli- 
gee, (2  BL  Com.  340;  465  &  n,  (36);  Shepp.  Touchst. 
56,  57;  Bac.  Abr.  Oblig'n,  (c);  Com.  Dig.  FaiU  (A.  2); 
2  Rob.  Pr.  (2d  Ed.)  2 ;  Qoddard's  Case,  2  Co.  5  a,  &  n, 
(H);  Ball  v.  Dunsterville,  4  T.  R.  313;  Ld.  Lovelace's 
Case,  W.  Jones,  268 ;  V.  C.  1873,  c.  139,  f  2 ;  Jetkins  v. 
Hunt,  2  Rand.  446 ;  Clegg  v.  Lemessurier,  15  Qrat.  108.) 

Vol.  IV.— 2. 
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A  Beal  at  common  law  is  an  impression  upon  waXy  or 
some  other  tenacious  material,  (not  on  the  paper  or  parch- 
ment itself,)  and  may  be  made  in  any  way,  and  with  a 
stick  or  any  other  object,  provided  it  be  done  by  the  obli- 
gor himself,  or  in  his  presence  and  by  his  direction,  or  by 
an  agent  acting  under  a  power  from  him,  authenticated  by 
his  seal.  It  is  not  necessary  that  it  should  be  acknow- 
ledged as  a  seal  in  the  body  of  the  instrument ;  but  whether 
a  writing  is  sealed,  is  proved  by  the  fact  when  it  is  pro- 
duced ;  whilst  whether  the  impression  appearing  on  the 
wax  is  the  seal  of  the  party  is.  to  be  proved  like  any  other 
fact,  by  the  testimony  of  those  acquainted  with  it.  Several 
parties  may  seal  with  one  seal,  and  the  impression  may  be 
adopted  and  acknowledged  as  the  seal  respectively  of  any 
number  of  persons.  (Authorities  supra  ;  Cooch  v.  Good- 
man, 2  Ad.  &  El.  (29  E.  C.  L.)  598  ;  Ball  v.  Taylor,  (11 
E.  C.  L.)  417;  Warren  v.  Lynch,  5  Johns.  (N.  Y.)  244; 
Mackey  v.  Bloodgood,  9  Johns.  285 ;  Ludlow  v.  Simonds, 
2  Cai.  Gas.  (N.  T.)  1 ;  2  Insts.  Com.  &  Stat.  Law,  755  & 
seq.) 

In  Virginia,  a  scroll  affixed  hy  way  of  sealy  is  declared 
by  statute  to  be  of  the  same  force  as  ii  the  writing  were 
actually  sealed^  (V.  C.  1873,  c.  140,  §  2 ;  Id.  c.  15,  §  9, 
(cl.  12) ;  but  in  the  case  of  a  hondy  the  sole  proof  that  the 
scroll  was  affixed  by  way  of  seal  is  to  be  found  in  the  fact 
that  it  is  acknowledged  as  a  seal  in  the  body  of  the  instru- 
menty  as  in  the  concluding  clause,  "  witness  my  hand  and 
seal."  No  extrinsic  proof  that  it  was  afii?ced  as  a  seal  can 
in  such  case  be  admitted.  (2  Insts.  Com.  &  Stat.  Law, 
756  ;  Clegg  V.  Lemessurier,  15  Grat.  108.) 

As  one  impression  upon  wax  may,  at  common  law,  be 
adopted  as  the  seal  of  any  number  of  persons,  so  it  would 
seem,  a  fortiori^  may  one  scroll  be  acknowledged  by  any 
number  of  parties  as  the  seal  of  ally  as  where  the  writing 
concludes,  "  witness  our  haruis  and  seaW^  This  is  thought 
to  be  derivable  fi'om  the  common  law,  and  that  a  fortiori, 
because  an  actual  seal,  that  is  an  impression  on  wax,  &c., 
may,  and  sometimes  does,  have  no  distinctive  character  at 
all ;  and  so  is  believed  to  be  the  weight  of  American  auth-« 
ority.  (Bohannon  v.  Lewis,  3  Monr.  (Ky.)  377 ;  Bowman 
V.'  Robb,  6  Barr.  (Pa.)  302  ;  although  it  should  be  observed 
that  a  contrary  doctrine  was  assumed  in  Virginia,  in  Ran- 
kin V.  Roler,  8  Grat.  63,  67;  (2  Insts.  Com.&  Stat.  Law, 
653-'4,  756.) 

What  constitutes  a  scroll,  within  the  statute,  is  not 

.clearly  ascertained.     A  circle  of  ink,  ^^     ^]  is  certainly 

suflScient,  and  so  are  printed  stamps.     See  Buckner  v.  Mac- 
kay,  2  Leigh,  489 ;  2  Insts.  Com.  &  Stat.  Law,  654. 
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The  authority  to  execute  a  bond  must  be  of  equal  dig- 
nity with  the  bond  itself,  that  is,  under  seal,  or  else  it 
must  be  done  in  the  party's  presence,  and  by  his  authority. 
(2  Insts.  Com.  &  Stat.  Law,  654.)  As  to  the  effect  of  one 
partner  executing  a  bond  in  the  partnership  name,  for  a 
partnership  debt,  see  2  Insts.  Com.  &  Stat.  Law,  664. 

Bonds  are  either  (1),  Single  bills;  (2),  Penal  bills;  or 
(3),  Bonds,  with  condition  to  pay  moneys  or  to  do  some  col- 
lateral thing^  of  which  the  former  only  (that  is^  bonds  with 
condition  to  pay  money,)  are  in  this  connection  to  be  con- 
sidered. 
W.  C. 
1'.  Single  Bills. 

A  single  bill  {simplex  dbligatw)  is  a  bond  promising  to 
pay  to  the  obligee  a  named  sum,  without  condition  or  pen- 
alty ;  e.  g: 

FoBM  OF  Single  Bill. 

ilfOOO  On  demand  (or months  after  date,  Ac,  cutke  ease  may  be,)l 

bind  myself  and  my  heirs  to  pay  to  J.  S.  one  thousand  dollars.     Wit- 
ness my  hand  and  seal  this day  of  ,  18 — . 

D.  D.,  (skalT) 

2'.  Penal  BiUs. 

A  penal  bill  is  a  bond  obliging  tlie  obligor  to  pay  a 
named  sum  to  the  obligee,  in  the  penalty  of  a  larger  sura, 
usually,  bat  not  'necessarily,  double,  although,  if  it  be  no 
more  than  the  principal,  it  is  not  a  penal,  but  a  single  bill, 
(Fleming  v.  Toler,  7  Grat.  310) ;  e.  g.  : 

FoBM  OF  Pbnal  Bill. 

$1,000  On  demand  (or months  after  date,  Ac,  a%  the  case  may  be)y 

^        I  bind  myself  and  my  heirs  to  pay  to  J.  8.,  one  thousand  dollars,  in 
2  QQQ        the  penalty  of  two  thousand  doUars,     Witness  my  hand  and  seal  this 
day  of ,  18 . 

The  penalty  at  common  law,  after  default  of  payment 
of  the  principal  sum,  is  the  debt;  and  relief  against  this 
rigorous  doctrine   could  be   had  in  equity  alone,  (3  Bl. 

.  Com.  435),  until  4  and  6  Antie,  c.  16,  (A.  D.  1707), 
which  directed  judgment  to  be  entered  for  the  penalty, 
but  to  be  discharged  by  the  prhicipal  sum,  with  interest, 
(2  Bl.  Com.  341 ;  3  Do.  435 ;  V.  C.  1873,  c.  173,  §  16.) 
The  penalty,  however,  still  regulated  the  jurisdiction, 
whenever  that  depended  on  amount.  (Newell  v.  Wood,  1 
Munf  656 ;  Heath  et  al  v.  Blaker  et  al,  2  Va.  Gas.  216) ; 
but  by  act  of  1849,  it  is  provided  that  the  principal  sum 
due  shall  determine  it.     (V.  C.  1873,  c.  179,  §  ^.) 

3'.  Bonds  with  Condition. 
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A  bond  with  condition  is  a  bond  obliging-  the  obligor 
to  pay  a  named  sum  to  the  obligee,  with  a  condition 
under-written,  to  be  void  if  certain  specified  terms  be 
complied  with,  which  may  be  either  to  do  a  collateral 
thing,  (e.  g,  to  make  a  title  to  land ;  to  discharge  the 
duties  of  an  office  faithfully,  &c.,)  or  to  pay  a  sxim  of 
moneys  usually  one-half  of  the  penalty.  It  is  with  the 
latter  class  of  suchr  bonds  that  we  are  at  present  con- 
cerned. Bonds  with  collateral  condition^  will  be  referred 
to  presently. 

Bonds  with  condition  to  pay  money  are,  in  effect^ 
neither  more  nor  less  \!ci».VL  penal  bills,  and  are  governed 
by  the  same  principles.  (2  Bl.  Com.  241  ;  3  Do.  435 ; 
V.  G.  1873,  c.  173,  §  16;  Id.  c.  179,  §  2);  e.  g.: 

FoBM  or  Bond  with  Condition  to  Pat  Monet. 

$1,000           I  promise  to  pay  to  J.  S.  two  thousand  dollars,  to  which  I  bind 
^        myself  and  my  heirs.    Witness  my  hand  and  seal  this day  of 

2,000  »  ^^""^ 

The  condition  of  the  above  obligation  is  such  that  whereas  I  am 

held  and  firmly  bound  unto  the  said  J.  S.  in  the  sum  of  one  thou- 
sand dollars,  to  be  paid  to  the  said  J.  Sw  on  the day  of , 

in  the  year  18 — ,  now  if  I  shall  pay  to  the  said  J.  B.  the  sai  d  sum  of 
one  thousand  dollars,  on  the  day  and  year  aforesaid,  the  above  obliga- 
tion is  to  be  void,  otherwise  to  remain  in  full  force  and  virtue. 

D.  D.  ('sealT) 

2*.  Promissory  Notes,  not  Negotiable. 

A  promissory  note,  not  negotiable,  is  a  promise  in  writ- 
ing, not  under  seal,  to  pay  a  named  sum  to  the  promisee. 
If  it  be  payable  unconditionally  to  hearer,  or  to  the  order 
.  of  the  payee,  at  a  bank,  or  saving's  bank,  or  licensed 
broker's  office  within  this  State,  it  is  said  to  be  negotiable. 
(V.  C.  1873,  c.  141,  §  10  ;  Peasley  v.  Boatwright,  2  Leigh, 
195)  ;W.  C. 

FoBM  OF  PaOMIBSOfiT  NOTB,  NOT  NeOOTIABLB. 

^1,000  On  demand  (or years  after  date,  Soc.^Mthe  ease  ma^  be)y  I 

promise  to  pay  to  J.  S,  one  thousand  dollars,  for  value  received. 

•  D.  D. 

2*.  Mercantile  Securities. 

A  mercantile  security  is  an  order,  or  it  is  a  promise,  in 
writing,  to  pay  a  named  sum  unconditionally,  to  the  payee  or 
his  order,  or  to  the  bearer.  In  case  of  the  prom.ise,  it  must, 
in  Virginia,  be  payable  at  a  bank,  savings  bank,  or  licensed 
broker  s  office,  within  this  State,  It  possesses  certain  very 
important  properties  and  privileges,  derived  from  the  custom 
ana  usage  of  m^erchants.  (2  Bl.  Com.,  466,  &c.;  2  Kent's 
Com.  71,  &c.)     But  by  the  statute  3  and  4  Anne,  c.  9,  any 
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note  in  writing  made  payable  to  another  person,  or  his  order y 
or  to  learer,  for  any  {certain)  sum  of  money  is  made  assign- 
able like  Jnlls  of  exchange^  Xhet^hj  converting  it  into  a  mer" 
cantile  security.  And,  as  in  several  of  these  States  the 
statute  of  Anne  has  been  literally  adopted,  it  follows  that 
in  all  those  States  a  promissory  note,  in  order  to  be  ne- 
gotiable, need  not,  as  with  us,  be  payable  at  any  par- 
ticular place.  (2  Bl.  Com.  467.;  Bac.  Abr.  Merchant 
(M.),  2.) 

It  does  not  appear  to  be  essential  to  the  character  either 
of  a  bill  of  exchange  or  of  a  promissoi'y  note,  that  it  should  be 
negotiahle.  Neither  is  so  unless  it  be  payable  to  order  or 
to  bearer]  but  it  may,  notwithstanding,  possess  the  other  at- 
tributes of  such  writings ;  such,  for  example,  as  being  en- 
titled to  days  of  grace,  &c.  (Averett's  Adm'r  v.  Booker, 
15  Grat.  167;  Chadwick  v.  Allen,  2  Str.  706;  Kendall,  6 
T.  R.  123;  Biirchall  v.  Slocock,  2  Ld.  Raym.  1546;  Stor. 
on  Bills,  §  69.) 
1*.  The  Different  kinds  of  Mercantile  Securities. 

There  are  two  kinds  of  mercantile  securities,  namely; 
(1),  Bills  of  Exchange,  which,  originally,  was  the  only 
sort,  and  (2),  Certain  promissorv  notes ; 
W.  C. 
1'.  Bills  of  Exchange. 

A  bill  of  exchange  is  an  order  in  writing  to  pay  a  named 
sum  of  money  unconditionally  to  the  order  of  a  designa- 
ted person,  or  to  hearer ;  or  it  is  an  open  letter  of  request, 
addressed  by  one  person  (called  the  drawer),  to  another 
(called  the  drawee),  desiring  him  to  pay  a  named  sura  of 
money,  unconditionally^  to  bearer^  or  to  the  order  of  a  per- 
son designated,  (styled  the  payee.)  (V.  C.  1873,  c.  141, 
§1  to  9,  11.) 

Let  us  advert  to  (1):  The  several  kinds  of  bills  of  ex- 
change, and  (2),  The  diversities  existing  between  them ; 
W.  C. 
1«.  The  several  kinds  of  Bills  of  Exchange;  W.  C. 
1**.  Foreign  Bills  of  Exchange. 

A  foreign  bill  of  exchange  is  a  bill  drawn  by  a  per- 
son in  one  State  or  country  on  one  iujanother.  (Smith's 
Merc.  Law,  203  and  n.  *,  209-10 ;  Brown  v.  Ferguson, 
4  Leigh,  37;  Buckner  v.  Finley,  2  Pet.  586;  Bank  of 
U.  S.  V.  Daniel,  12  Pet.  23.) 

Such  bills  are  usually  drawn  in  se*s  of  two,  three, 
or  more,  in  order  to  meet  the  contingencies  which  for- 
merlv  attended  the  transmission  of  communications 
between  foreign  countries,  and  of  course  each  one  of 
the  set  provides  that  it  shall  be  good  only  in  case  that 
the  others  are  notpaid^  (Smith's  Merc.  Law,  210)  \e.g.i 
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FOBM  OF  ▲  FOBEIGN  BiLL  OF  EXCHAKOE. 

$1,000.  Chaslottbstillb,  Va.,  October ,  18 — . 

At  sight  (or days  after  sight,  eto.,  fu  the  case  may  he,)  of  tlds 

my  first  of  ezcbaoge,'  (second  and  third  of  same  tenor  and  date  qot  paid),  pay  to 
J.  S.  or  order,  (*'or  to  bearer")  one  thousand  dollars,  value  receiyed,  and  charge 
to  aoooont  of  '         D.  D. 

To  A.  A.,  Esq.,  Montreal,  Canada. 

2^.  Inland  Bills  of  Exchange. 

An  inland  bill  of  exchange  is  a  bill  drawn  by  a 
person  on  some  one  in  tlve  same  State  or  country. 
(Smith's  Merc.  Law,  203, n  *;  Bouv.  Law,  Diet.  Bill 
of  Exchange.)  e.  g,: 

i'OBM  OF  A19  Inland  Bill  of  Exchange. 

(|1,000  Chablottesyille,  Va.,  October ,  18 — . 

At  sight  (or days  after  sight,  etc.,)  pay  to  J.  S.  or  order,  ("or 

to  bearer  '*)  one  thonsand  dollars,  value  received.  D.'D. 

To  A.  A.,  Esq.,  Bichmond,  Ya. 

2«.  Diversities  existing  between  Foreign  and  Inland  Bills ; 
W.  C. 

1^.  Diversity  in  Form. 

The  chief  diversity  in  fonn  is  that  which  makes  the 
needful  provision,  that  only  one  of  the  set  in  which  it  is 
customary  to  draw  foreign   hills^  in  order  to   guard 
against  the  contingencies  of  transmission,  shall  stand 
good  as  in  the  form  above.     An  inland  bill,  of  course, 
needs  no  such  provision.     (Smith's  Merc.  Law,  210.) 
2^.  Diversity  in  ^Treatment  by  the  Holder  of  the  Bill. 
Both  sorts  of  bills  of  exchange  require  presentment 
to  the  drawee,  and  notice  of  dishonor j  in  order  to  charge 
•the  drawer,  or  endorser  thereof;  but  a  foreign  hill  must 
he  protested^  and  no  other  evidence  of  the  dishonor  can 
be  adduced.     In  the  case  of  an  inland  hilly  on  the  other 
hand,  the  dishonor  may  be  proved  not  only  hy  the  pro- 
testy  but  by  any  other  competent  and  satisfactory  tes- 
timony.    (Smith's  Merc.  Law,  248.) 
2'.  Promissory  Notes  made  Negotiable  hy  Statute. 
See  V.  C,  1873,  c.  141,  §  7,  11. 

A  promissory  note  negotiahle  with  us  is  a  promise  in 
writing,  not  under  seal,  whereby  the  maker  promises  to 
pay  to  a  designated  person,  or  his  order,  (or  to  hearer)^ 
unconditionaUy,  a  named  sum  of  money,  payable  in  Vtr- 
ginia^  at  a  bank,  or  savings  bank,  or  licensed  broker's  oi- 
^ce,  within  the  Commonwealth.  (V.  C.  1873,  c.  141,  §  7, 
11;  Mann  v.  Sutton,  4  Rand.  252.) 

The  English  Statute,  3  &  4  Anne,  c.  9,  which  puts  cer- 
tain promissory  notes  upon  the  footing  of  bills  of  ex- 
change, requii'es,  as  we  have  seen,  only  that  they  should 
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be  for  a  sum  certain^  payable  unconditionally  to  the  payee, 
or  his  order,  or  to  bearer j  and  does  not,  like  the  Virginia 
Statute,  restrict  them  to  be  payable  at  any  particular 
place.  (Smith's  Merc.  Law,  197 ;  Bae.  Abr.  Merchant 
(M.)  2 ;  2  Bl.  Com.  467) ;  e.g.: 

FoBM  ov  Note  Kegotiablb. 
f  1,000  CHABiiOTTBaviLLK,  October ,  18 


days  after  date,  for  value  received,  I  promise  to  pay  to  the 

order  of  J.  S.  Cor  to  bearer),  one  thousand  and  ^^  dollars,  negotiable  and  pay- 
able withont  oif-set,  at  the  First  National  Bank,  Biohmond,  Virginia. 

The  maker  and  endorsers  of  this  note  waive,  as  to  this  debt,  the  exemption  from 
liability  of  the  property  which  either  may  be  entitied  to  hold  exempt  under  the 
provisions  of  the  h(mie»tead-€coemption  Imo.  D.  D. 

2*'.'The  Differences  between  Mercantile  and  Commonrlaw 
Securities. 

Common  law  secarities  are  mere  evidences  of,  and 
secnrities  for  debt.  Mercantile  securities  afford  a  similar 
evidence  and  security ;  but  by  the  custom  and  usage  of 
merchants,  from  a  very  early  period,  they  have  been  also 
employed  in  place  of  money,  as  suplemerUal  to  the  currency. 
And  to  this  latter  fact  the  marked  diversities  between  the 
two  classes  of  securities  are  due. 

These  diversities  consist  in  the  particulars  following, 
namely:  (1),  Assignability;  (2),  Non-availability  of  set-off, 
or  of  failure  of  consideration,  &c. ;  (3),  Presumption  of 
valuable  consideration ;  and  (4),  Promptness  and  extent  of 
remedy ; 

V.  Assignability. 

Mercantilg  securities  are  transferable  from  one  to 
another,  so  as  to  vest  a  legal  title  in  the  transferee;  such 
an  attribute  being  indispensable  in  order  to  adapt  them 
to  be  used  like  money  in  the  payment  of  debts,  and  in 
other  transactions  of  life.  Common  law  securities  are 
not  thus  transferable.  At  first,  they  were  not  permitted 
to  be  assigned  at  all,  in  pursuance  of  the  maxim  of  the 
common  law,  that  "  Choses  in  action  are  not  assignable  ;^^ 
and  although  the  rigor  of  that  doctrine,  has  been  some- 
what relaxed,  yet,  still  nothing  passes  by  the  transfer 
but  the  equitable  title,  to  which  in  Virginia  a  statute, 
(V.  C.  1873,  c.  141,  §  17,)  superadds  the  privilege  to  the 
assignee  of  asserting  that  title,  {equitable  though  it  be), 
in  his  otcn  name  in  a  court  of  law,  in  case  of  bonds  and 
notes  for  thepaym^ent  of  money,  but  of  no  other  choses  in 
action.     (Smith's  Merc.  Law,  190.) 

V.  Non-availability  of  Set-off,  or  of  Failure  of  Considerar 
tion,  dsc. 
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No  set-off,  nor  failure  of  consideration,  nor  fraud  in 
the  consideration,  nor  any  othea*  invalidity,  save  one 
arising  out  of  some  statute  (as  e.  g,  that  of  gaming  or 
iLSury)  is  available  in  case  of  mercantile  securities  in  the 
hands  of  a  subsequent  bona  fide  holder  for  value.  In- 
nocent assignees  for  value,  of  comm^on  law  securities^  on 
the  other  hand,  are  not  protected,  but  take  subject  to  all 
just  discounts,  not  only  against  themselves,  but  against 
the  assignor,  before  the  defendant  had  notice  of  the  as- 
signment.    (V.  C.  1873,  c.  141,  §  17.)  . 

This  attribute  of  mercantile  securities,  as  was  above 
remarked,  is  obviously  indispensable,  in  order  to  fit  them 
for  the  purposes  of  currency. 
3'.  Presumption  of  Valuable  Consideration. 

In  mercantile  securities  a  valuable  consideration  is  pre- 
sumed, priwAi  fade  as  to  the  original  parties,  and  con- 
clumvely  as  to  subsequent  bona  fide  holders  y5?r  value. 

In  conrnwn  law  securities  under  seal,  a  valuable  con- 
sideration, as  between  the  parties,  is  C07iclusively presumed 
from  the  solemnity  of  the  instrument.  If  not  under  seal, 
a  valuable  consideration  mtist  be  proved.  In  Virginia,  by 
statute  (V.  C.  1873,  c.  141,  §  10),  in  case  of  notes  for 
the  payment  of  money ,  a  valuable  consideration  is  prisma 
facie  presumed,  at  least  where  an  action  of  debt  is  brought 
on  the  writing.     (Peasley  v.  Boatwright,  2  Leigh,  198.) 

This  trait  of  mercantile  securities  is  also  necessary  in 
order  to  make  them  useful  as  a  supplement  to  the  currency. 
4'.  Promptness  and  Extent  of  Remedy. 

In  case  of  mercantile  securities,  the  remedy  against  an 
assignor  for  value  arises  immediately  upon  the  default 
of  the  principal  debtor;  and  the  remedy  extends  not 
against  the  immediate  assignor  only,  but  against  any  one 
ever  so  remote,  and  may  be  prosecuted  against  all  of  the 
assignors  at  the  same  time,  but  in  separate  actionSj  at  com- 
mon law.  In  Virginia,  by  statute  (V.  C.  1873,  c.  141,  § 
13),  if  the  bill  or  note  has  been  protested^  an  action  of 
debt  may  be  maintained  against  all  the  parties  who  are 
liable  upon  it  jointly,  or  against  any  one  of  them,  or 
against  an  inte77nediate  nurrwer  of  them. 

In  common  law  securities,  on  the  other  hand,  the  rem- 
edy is  against  the  immediate  assignor  alone  at  common 
law  (there  being  no  privity  of  contract  but  with  him); 
altliough  in  Virginia,  by  statute,  it  may  be  also  against  a 
remote  assignor  (V.C.  1873,  c.  141,  §  18.)  But  against 
such  assignor,  whether  immediate  or  remote,  no  suit  can 
be  brought  merely  upon  default  of  payment  by  the  prin- 
cipal debtor,  but  only  when  legal  recourse  against  him  has 
been  exhausted.     (3  Rob.  Pr.  (2d  ed.)  210,  211,  &  seq.) 
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2^  Contracts  touching  some  Collateral  thing,  that  is,  something- 
other  than  the  Paytnent  of  Money. 

Contracts  executory  touching  collateral  things  consist  of 
(1),  Bonds  with  collateral  condition;  and  (2),  Agreements 
other  than  bonds  with  collateral  condition  ; 
W.  C. 

1*.  Bonds  with  Collateral  Condition  ;  W.  C. 
1*.  General  Nature  of  Bonds  with  Collateral  Condition. 
A  bond  with  collateral  condition  is  a  bond  to  pay  money 
with  a  condition  annexed,  to  be  void  if  a  collateral  stipula- 
tion to  do  or  omit  something  be  complied  with.     At  com- 
mon law,  the  penalty  is  forfeited  by  the  breach  of  the  con- 
dition, and  then  becomes  a  debt,  and  as  such  is  recoverable 
by  an  action  of  debt,  the  relief  to  the  obligor  being  in  a 
court  of  equity  alone,  which  was  accustomed  to  enjoin  (i.  «- 
prohibit),  the  obligee  from  compelling  the  obligor  to  pay 
the  penalty,  provided  the  latter  would  pay  ihe  actual  darner 
gee  sustained  in  consequence  of  the  breach  of  the  stipula- 
tion in  the  condition.     By  Stat.  8  &  9  Wm.  Ill,  c.  11,  §  8 
(A.  D.  1697),  the  obligee  was  permitted  to  assign  as  many 
breaches  of  the  condition  as  he  thought  iit,  a  jury  was  called 
to  assess  the  damages  sustained  by  reason  of  such  breaches, 
and  judgment  was  rendered  for  the  penalty,  to  be  discharged 
by  the  payment  of  the  damages  assessed.     And  this  statute 
exists  generally  in  the  United  States.     (V.  C.  1873,  c.  173, 
§  17;  Id.  c.  12,  §  6,  7 ;   Id.  c.  159,  §  14  ;  Bac.  Abr.  Oblig'n. 
(A)  3;  Gainsford  v.  Griffith,  1  Saund.  58,  n  (1).) 
2®.  The  most  frequent  Instances  of  Bonds  with  Collateral 
Condition  ;  W.  C. 
1'.  Bonds  Conditioned  to  perform  the  Award  of  Arbitrators. 
This  is  often  styled  an  "  Arbitration  bondP     It  is-  an 
obligation  to  pay  a  named  sum  of  money,  such  as  the 
parties  mutually  agree  upon  as  a  penalty,  with  a  condi- 
tion under- written  that  the  obligation  shall  be  void  if  the 
obligor  complies  with  the  award.     (Grayd.  Forms,  122, 
No.  24,  123,  No.  28 ;   Tate's  Forms,  125.) 
2'.  Bonds  Conditioned  to  Convey  Lands,  &c. 

Such  a  bond,  denominated  a  "  Title-bond^''  is  an  obli- 
gation to  pay  a  named  sum  of  money,  with  a  condition 
under-written  tliat  the  obligation  shall  be  void  if  the  obli- 
gor, whether  vendor  or  vendee,  shall  comply  with  the 
stipulations  of  the  contract  of  sale,  recited  in  the  condi^ 
tion.  (Bob.  Forms,  572  ;  Grayd,  Forms.  124,  No.  29 ; 
Tate's  Forms,  132,  134,  140,)  e.  g.: 

'EoiKis.  OF  Title  Bond. 

Enow  all  men  that  I,  J.  S.,  am  held  and  firmly  bound  unto  B.  P.  in  the  sum  of 
twenty  thousand  doUars,  to  be  paid  to  the  said  B.  P.,  his  hein,  personal  represent 
tatiTea,  or  assigns.     For  the  payment  whereof  I  bind  myself,  my  heirs,  and  as- 
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signs  firmly  by  these  presents.  Sealed  with  my  seal,  and  dated  this  J3th  day  of 
October,  in  the  year  of  our  Lord,  — = — . 

The  condition  of  the  above  obligation  is  such  that  whereas  the  above-bound  J. 
S.  has  agreed  to  sell  and  convey  to  the  said  B.  P. ,  possession  to  be  given  inmiedi- 

ately,  a  tract  or  parcel  of  land,  called ,  lying  in county,  estimated  to 

contain acres,  be  the  same,  however,  «ver  so  much  more  or  less,   and 

bounded  as  follows : 

l8taU  the  hawndariuJ] 

for  which  the  said  B.  P.  has  agreed  to  pay  the  above-bound  J.  S.  the  sum  of 

dollars,  in equal  annual  instalments  of dollars  each,  the  first  to  be 

due  and  payable  on  the day  of  ,  in  the  year  of  our  Lord ,  and 

the  remainder  of  the  said  instalments  to  be  paid  severally  on  the  same  day  annually 

in  each  successive  year  thereafter  for years ;  and  whereas,  it  is  agreed  by 

and  between  the  said  parties,  that  after  the  payment  to  the  above-bound  J.  S.,  by 

the  said  B.  P.,  of  the of  the  said  instalments,  the  above-bound  J.  S.  shall 

and  will  immediately  thereupon  convey  the  premises  aforesaid,  with  all  the  ap- 
purtenances thereunto  belonging,  by  good  and  sure  title,  in  fee-simple,  to  the  said 
B.  P.,  his  heirs  and  assigns,  by  sufficient  deed  of  conveyance,  with  proper  and 
usual  covenants  of  title  against  the  claim  of  all  persons.  Now  if  the  above-bound 
J.  S.  shall  well  and  truly,  and  according  to  the  true  intent  and  meaning  hereof, 
perform  and  satisfy  each  and  all  of  the  stipulations  aforesaid  on  his  part  to  be  per- 
formed and  satisfied,  so  that  no  default  therein,  or  in  any  part  thereof,  on  his  part 
shall  occur,  and  until  the  conveyance  aforesaid  of  the  said  premises  shall  be  made 
as  aforesaid,  shall  permit  the  said  B.  P.,  his  heirs  and  assigns,  peaceably  and 
quietly  to  possess,  hold  and  enjoy  the  premises  aforesaid,  with  the  appurtenanoes 
thereunto  belonging,  without  let  or  hindrance,  then  the  above  obligation  to  be 
void,  or  else  to  remain  in  full  force  and  virtue. 

J.  8.  ("smALT) 

.    3^  SherifPs'  Bonds. 

The  bond  of  a  sheriff  is  an  obligation,  in  Virginia,  in  a 
sum  of  from  $20,000  to  $50,000,  and  in  the  city  of  Rich- 
mond of  from  $100,000  to  $300,000,  with  a  condition 
under-written  reciting  that  the  principal  obligor  has  been 
appointed  and  commissioned  as  sherifir,  and  providing  that, 
if  he  shall  faithfully  discharge  the  duties  of  his  office,  the 
obligation  shall  be  void.  (V.  C.  1873,  c.  49,  §  2,  3,  4  ; 
Id.  c.  12,  §  6 ;  Rob.  Forms,  377-'8.) 

In  common  with  all  other  bonds  required  by  law  to  be 
taken,  or  approved  by  or  given  before  any  court,  board  or 
officer,  unless  otherwise  provided  for,  it  must  be  made 
pavable  to  the  Commonwealth  of  Virginia.  (V.  C.  1873, 
c.  12,  §  6.) 
4'.  Constable's  Bonds. 

The  bond  of  a  constable  is,  in  Virginia,  in  a  penalty  of 
not  less  than  $2,000,  with  a  condition  similar  to  that  of 
the  sheriff's  bond.     (V.  C.  1873,  c.  49,  §  16  ;    Id.  c.  13, 
§  6 ;  Rob.  Forms,  377,-'8  ) 
6'.  Bond  of  Sergeant  of  Corporation. 

See  V.  C.  1873,  c.  49,  §  7;  Id.  c.  12,  §  6. 
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6'.  Guardian's  Bond. 

A  guardian's  bond  is  an  obligation  in  a  penalty  pre- 
scribed by  the  court  by  which  the  guardian  is  appointed, 
or  in  which  he  accepts  the  trust,  usually  about  doxJble 
the  estimated  value  or  the  ward's  property,  with  condition 
to  be  void  if  he  shall  faithfully  discharge  the  duties  of 
his  trust.  (V.  C.  1873,  c.  123,  §  5,  7;  Id.  c.  12,  §  6 ;  Rob. 
Forms,  383;  Tate's  Forms,  128),  t.  g.  : 

FoBM  OF  Gxtabdzak's  Bovd. 

Know  all  men  by  these  presents,  that  we,  B.  G.  and  M.  S.,  are  held  and  firmly 
bound  unto  the  Commomoealth  of  Virginia,  in  the  sum  of dollars,  to  the  pay- 
ment whereof  we  bind  oorselyes,  our  heirs,  executors,  and  administrators,  jointly 

■and  severally,  by  these  presents.    Sealed  with  our  seals,  and  dated  this day  of 

,  in  the  year  of  our  Lord, . 

The  condition  of  the  above  obligation  is  such,  that  whereas,  ^he  above-bound  B* 

O.  hath  this  day,  by  the  county  court  of county,  been  appointed  guardian  of 

W.  W.,  orphan  of  0.  W.,  deceased.  If,  therefore,  the  said  B.  G.  shall  faithfully 
discharge  t^ie  duties  of  said  trust,  and  at  the  expiration  thereof  shall  deliver  and 
pay  all  the  estate  and  money  in  his  hands,  or  with  which  he  is  chargeable  by  rea- 
son of  such  trust,  to  those  entitled  thereto,  then  the  above  obligation  to  be  void ; 
■otherwise  to  remain  in  full  force  and  virtue. 

B.  G.  ('salLr) 

M.  S,  (^s^L?) 

7'.  Bond  of  Executor  or  of  Administrator. 

See  V.  C.  1873,  c.  126,  §  1,  2,  5,  6;  Id.  c.  127,  §  2;  Id. 
c.  12,  §  6;  Tate's  Forms,  126;   Id.  Supplement,  66-'7. 
8'.  Refunding  Bond. 

A  refunding  hand  is  an  obligation  given  to  a  personal 
representative  by  a  legatee  or  distributee,  to  whom  a  leg- 
acy or  distributive  share  is  paid,  conditioned  to  refund 
due  proportions  of  any  debts  or  demands  which  may  af- 
terwards appear  against  the  decedent,  and  of  the  costs  at- 
tending their  recovery.  (V.  C.  1873,  c.  128,  §  36  to  38 ; 
Tate's  Forms,  129;  Rob.  Forms,  391 ;  First  Appendix  to 
this  work.) 
S^  Indemnifying  Bond. 

An  indeTnnifying  bond  is  an  obligation  given  to  a  sher- 
iff or  other  officer  who  levies,  or  is  required  to  levy,  any 
legal  process  on  property,  and  a  doubt  arises  whether  the 
property  is  liable  to  the  levy.  It  is  conditioned  (1),  To 
indemnify  the  officer  against  all  damages  in  consequence 
of  the  seizure  or  sale  of  the  property;  (2),  To  pay  any 
claimant  of  the  property  all  damages  which  he  may  sus- 
tain by  the  seizure  or  sale ;  and  (3),  To  loarrant  and  de- 
fend the  property  to  any  purchaser  thereof  at  the  sheriff's 
sale.  (V.  C.  1873,  c.  149,  §  4;  Mayo's  Guide,  131 ;  First 
Appendix  to  this  work.) 
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10'.  Delivery  or  Forthcoming  Bond. 

A  delivery  or  forthcoming  bond  is  an  obligation  given 
to  the  creditor  at  whose  suit  a  writ  of  fieri  facias^  or  a- 
distress  warrant,  is  issued,  which  has  been  levied  upon 
chattels  that  the  debtor  wishes  to  retain  in  his  possession^ 
and  at  his  risk,  until  the  day  of  sale  thereof.     It  is  con- 
ditioned  to  have  the  property  forthcoming  or  delivered  at 
the  day  and  place  of    sale.      (V.  0.  1873,  c.  185,  §  1 ; 
Maya's  Guide,  129-'30  ;  Firet  Appendix  to  this  work.) 
2*.  Agreements  Executory  and  Collateral  other  than  Boiids  with 
Collateral  Conditions. 
1*.  The  general  nature  of  such  Agreements;  W.  C. 
1'.  Agreements  of  Record. 

Of  this  description  are  recognizances,  judgments,  de- 
crees, forthcoming  bonds,  when  returned  to  the  clerk^s  of- 
fi^ce  after  being  forfeited  ;  agreements  to  submit   to  ar- 
bitration to  be  made  a  rule  of  court,  &c.     (2  Bl.  Com. 
465,  n  (36)  ;  Smithes  Cont.  3,  &c.;  Chitty's  Cont.  23  ;  V. 
C.  1873,  c.  185,  §  2  ;  Eob.  Forms,  81-'3,  240,  246.) 
2'.  Agreements  under  Seal  ;  W.  C. 
is.  Nature  and  Requisites  of  a  Sealed  instrument.. 

See  2  Bl.  Com.  266,  &  seq;  2  Rob.  Pr.  (2d  ed.),  2,  &c. 
2«.  EflFect  of  Penalty  Annexed. 

See  Chit.  Cont.  863  ;  3  Rob.  Pr.  (2d  ed.),  362 ;  Jen- 
kins V.  Hurt's  Comm'rs,  2  Rand.  446. 
3«.  The  several  kinds  of  Sealed  Instruments. 

See  2  Bl.  Com.  295,  &c.;  Sheph.  Touchst.  50,  &  seq; 
W.  C. 
1^.  Deeds  Indented ;  W.  C. 
1^  Nature  of  Deeds  Indented. 

Deeds  indented  are  deeds  inter  partes^  wherein  the 
parties  mutually  stipulate.  Thus,  if  A  stipulates  to 
convey  land  to  B,  and  B  stipulates  in  the  same  deed 
to  pay  him  for  it  an  agreed  price,  the  deed  is  a  deed 
indented,  or  an  indenture.  On  the  other  hand,  if  only 
one  party,  or  set  of  parties,  stipulates,  it  is  called  a 
deed  poll. 
2^  Why  Deeds  Indented  are  so  styled. 

From  the  manner  in  wliieh  the  original  and  the 
counter-part  (or  copy)  were  at  first  prepared,  namely, 
on  a  large  sheet  of  parchment,  and  then  separated,, 
not  by  a  straight  cut,  but  in  such  a  manner  as  to  give 
to  both  an  indented  or  toothed  edge, 
2\  Deeds  Poll ;  W.  C. 
1*.  Nature  of  Deeds  Poll. 

Deeds  poll  are  deeds  wherein  but  one  party,  or  set 
of  parties,  stipulates,  e.  y.,  an  ordinary  bond  for  mjomey. 
2^  Why  Deeds  Poll  are  so  styled. 
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From  the  fact  that  the  edges  of  the  deed  were  not 
toothed  or  indented,  but  smooth, 
3^  Agreements  not  uiider  Seal. 

These  are  known  as  simple  contracts^  ov  parol  contracts^ 
which  latter  phrase,  whilst  properly  it  means  verbal  con- 
tracts^ imports  also  contracts  not  under  seal,  whether 
made  by  word  of  mouth  only,  or  in  writing.  Of  this 
sort  are  agreements  to  submit  a  cause  to  arbitration,  to 
sell  or  to  buy  a  tract  of  land,  to  build  a  house,  &c.  (2  Bl. 
Com.  465,  &  n  (36) ;  Tate's  Forms,  35.) 
2*.  Forms  of  Collateral  Agreements  other  than  Bonds  with 
collateral  condition,  most  frequently  in  use. 

See  Grayd.  Forms,  46  &  seq;    Tate  &  Sands'  Amer. 
Forms,  438,  &c.;  First  Appendix  to  this  work. 


CHAPTER  II. 

Of  Powers. 

2*.  Modes  of  Securing  and  of  Transferring  Rights  which  relate  to 
Property  by  means  of  Powers. 

See  2  Lom.  Dig.  417,  &c. ;  4  Kent's  Com.  315,  &c. 
W.  C. 
1^.  The  General  Nature  of  Powers. 

A  power  is  an  authority  enabling  a  person  to   3o  an   act 
which  otherwise  he  cuuld  not  do.     (Bony.  Law.  Diet.  Power.) 
We  may  regard  powers  under  the  heads  of,  (1),  Common  law 
authorities ;  (2),  Powers  under  the  Statute  of  Uses,  to  declare 
a  future  use ;  and  (3),  Powers  under  the  Statute  of  Grants,  to 
declare  a  future  interest ; 
W.  C. 
1*.  Common  Law  Authorities;  W.  C. 
1**.  Powers  or  Letters  of  Attorney. 

Powers  or  letters  of  attorney  have  existed  not  only  from 
the  earliest  periods  of  the  common  law,  but  of  human  so- 
ciety itself.  The  common  law  prescribes  for  them  no  par- 
ticular form.  They  may  be  as  well  not  under  seal  as  pos- 
sessed of  that  solemnity,  save  only  that  where  the  thing  to 
be  done  is  to  make  livery  of  seisin  of  the  freehold  of  lands, 
or  to  execute  a  sealed  instrument,  the  power  is  required  to 
be  under  seal ;  those  transactions  being  deemed  by  the  law 
to  he  peculiarly  solemn. 

See  V.  C.  1873,  c.  112,  §  3 ;  Oliver's  Convey.  335 ;  Grayd. 
Forms,  334,  &c. 
2*.  Powers  Contained  in  Wills. 

Powers  contained  in  wills  have  been  in  use,  whenever  the 
subject  manner  could  be  disposed  of  by  will,  as  at  common 
law  might  have  been  done  as  to  chattels  from  the  earliest 
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period,  bat  as  to  lands  of  freehold  only  by  the  special  cus- 
tom of  particalar  places.  (2  Th.  Co.  Liti  636).  But  such 
powers  have  been  frequent  even  as  to  freehold  estates  in 
lands  ever  since  wills  of  lands  were  authorized  by  Stat.  32, 
Hen.  VIII,  c.  1,  (A.  D.  1541).  The  statute,  in  allowing 
lands  to  be  devised,  allowed  also  powers  to  be  conferred 
upon  the  devisees  for  a  limited  period,  (^.^.for  life),  or  even 
upon  a  stranger^  to  make  a  further  disposition  of  the  subject 
at  a  future  time,  as  is  also  the  case  wnth  us.  (2  Lorn.  Dig. 
205  &  seq). 

When  the  power  conferred  is  a  power  of  sale  conferred 

upon  the  executor,  and  the  executor  fails  to  qualify,  or  dies, 

or  is  removed,  the  power  may  by  statute  be  exercised  by  the 

administrator  with   the   vyill   annexed.     (V.   C.    1873,   c. 

127,  §  1). 

2*^.  Powers  under  the  Statute  of  Uses^  to  declare  a  future  Use. 

By  means  of  such  a  power  a  person  is  enabled,  through  the 

medium  of  the  Statute  of  Uses^  to  dispose  of   ap  interest 

vested  either  in  himself  or  in  a  stranger.     (2  Bl.  Com.  335, 

34:0 ;  2  Insts.  Com   &  Stat.  Law,  740,  &c.) 

It  may  well  be  questioned  whether  such  a  power  can  exist 
under  the  statute  of  uses  in  Virginia,  so  as  to  transfer  the 
legal  estate^  or  even  an  equitable  one.  (V.  C.  1873,  c.  112, 
§  14;  2  Lom.  Dig.  148;  4  Kent's  Com.  315  &c.;  2  Insts. 
Com.  &  Stat.  Law,  740  ) 
3°.  Powers  under  the  Statute  of  Granis^  to  declare  a  Future  In- 
terest. 

The  statute  of  grants  enacts  that  lauds,  as  to  the  immediate 
freehold  thereof,  shall  lie  in  grant  as  well  as  in  livery^  (V- 
C.  1873,  c.  112,  §  4) ;  and  there  seems  no  reason  to  doubt 
that,  in  like  manner,  as  powers  may  arise  under  the  statute  of 
wills,  so  they  may  be  comprised  in  grants^  authorizing  either 
one  having  an  interest,  or  a  stranger,  to  designate  the  person 
who,  at  a  future  time,  shall  enjoy  the  property. 
2^.  The  Forms  of  Powers  most  frequently  in  use. 

See  Grayd.  Forms,  334;  Tate  &  Sands'  Amer.  Forms,  120, 
&c. ;  First  Appendix  to  this  work. 


CHAPTER  IIL 
Of  Contbacts  Executed. 


3*.  Modes  of  Securing  and  of  Transferring  Rights  which  relate  to 
Property,  by  means  of  Contracts  Executed. 

Under  this  head  are  to  be  treated,  (1),  Conveyances;  and  (2), 
Incumhrances^  with  the  modes  of  executing  and  authenticating 
them. 
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In  contracts  executed  the  same  circumBtances  or  elemeDts 
mnst  exist  as  in  contracts  executory^  save  only  a  valuable  con- 
sideration; that  is  to  say,  there  must  be,  (1),  Parties  competent; 
(2),  A  legal  subject-matter;  and  (3),  A  mutual  assent; 
W.  C. 
1^.  Conveyances  of  Property. 

It  cannot  have  escaped  the  student's  observation,  that  there 
are  two  classes  of  property,  very  different  in  nature^  and  as  we 
shall  see  in  attributes^  which  must  here  be  distinguished, 
namely,  one  fixed,  permanent  and  immovable,  such  as  landj 
known  2^  property  realj  and  the  other  susceptible  of  being  re- 
moved from  place  to  place,  and  endued  with  no  fixedness  or 
permanency,  as  cattle,  jewels,  &c.,  and  which,  from  its  being 
capable  of  accompanying  the  person  of  the  owner,  is  denomi- 
nated property  personalj  or  chattels  ; 
W.  C. 
1**.  Conveyances  of  Chattels, 

For  the  conveyance  of  present  interests  in  chattels,  for 
valvule  consideration^  no  writing  is  required ;  but  the  trans- 
fer may  be,  as  between  the  parties,  by  parol,  although  as  to 
creditors,  and  purchasers  for  value,  and  without  notice,  there 
must  be  either  a  delivery  or  a  deed  recorded.  But  gifts,  (that 
is,  gratuitous  transfers)  of  chattels  must  always  be  accom- 
panied by  actual  delivery^  or  must  be  by  deed.  So  also,  if 
one  possessed  of  f^  future  interest  in  chattels  desifes  to  trans- 
fer it,  since  delivery  is  impossible,  the  transaction,  even 
though  there  be  a  valuable  consideration,  always  requires  a 
deed.  (Irons  v.' Smallpiece.  2  B.  &  Aid.  (4  *  E.  C.  L.)  552; 
Bunn  V.  Markham,  7  Taunt.  (2  E.  C.  L.)  81;  Bryson  v. 
Brownrigg,  9  Ves.  1 ;  Antrobus  v.  Smitli,  12  Ves.  39 ;  Ewing 
V.  Ewing,  2  Leigh,  341 ;  Barker  v.  Barker  s  AdmV,  2  Grat. 

347.) 

If  the  chattel  possesses  much  value,  a  written  memo- 
randum of  the  transfer,  signed  by  the  grantor,  is  commonly 
made,  which  is  styled  a  bill  of  sale;  not  that  it  is  in  any 
case  necessary,  but  as  a  matter  of  prudence,  to  secure  easy 
proof  of  the  grantee's  title.  Except  in  the  case  of  gifts,  as 
above  stated,  or  transfers  oifutxire  interests,  the  bill  of  sale 
may  be  as  well  without  a  seal  as  with  it.     For  the  forms  of 

.  bills  of  sale,  see.Grayd.  Forms,  77,  &c.;   First  Appendix  to 
this  work. 

In  the  case  of  gifts  of  chattels,  unaccompanied  by  continvr 
ing  possession  in  the  grantee;  of  mortgages  and  deeds  of  trust; 
and  of  marriage-settlements  of  chattels,  they  must  be  re- 
gistered, in  order  to  be  good  as  to  creditors  and  subsequent 
purchasers  for  value,  and  vnthout  notice.  (V.  C.  1873,  c. 
114,  §  4,  5 ;  Id.  c.  117,  §  4,  7.) 

2\  Conveyances  of  Lands,  and  of  Rights  connected  with  Lands. 


-32  BEcuRma,  etc.,  bights  relating  to  propebty.     [book  iv. 

Conveyances  of  lands,  and  of  rights  ex)nnected  therewith,  by 
living  persons^  (and  exchisive  therefore  of  willa^  which  will  be 
considered  in  another  place,)  may  be  effected  in  several  ways, 
namely:  (1),  By  matter  in  pais;  (2),  By  mcUter  of  record; 
and  (3),  By  the  special  custom  of  particular  places  ; 
W.  C. 
1^.  Conveyance  of  Lands,  and  of  Rights  connected  witTi  Lands, 
by  Matter  in  Pais, 

We  are  to  note,  under  this  head,  (1),  The  persons  capable 
of  conveying,  and  of  receiving  conveyance  of  lands;  (2),  The 
nature  of  the  instruments  of  conveyance;  (3),  The  usual  and 
orderly  parts  of  a  deed  of  conveyance  of  land;  (4),  The 
several  sorts  of  conveyance  by  matter  in  pais;  (5),  The 
manner  of  executing  conveyances ;  (6),  The  most  usual  forms 
of  conveyance;  and  (7),  The  registry  of  deeds  of  convey- 
ance; 
W.  C. 

1®.  The  Persons  capable  of  Conveying  and  of  Heceimfig  Con- 
veyance of  Lands^  &c. 

See  2  Bl.  Com.  288,  &c.;  V.  C.  1873,  c.  117,  §  4,  7; 
W.  C. 
1^  Persons  capable  ot  Conveying  Lands,  &c. 

All  persons^  for  the  most  part,  may  convey  lands,  &c., 
so  that  it  is  more  convenient  to  consider,  by  classes,  those 
who  are  incapable  to  convey.  And  the  persons  incap- 
able to  convey  are,  (1),  Those  wanting  in  understanding ; 
(2),  Those  wanting  va  freedom  of  vnU;  and  (3),  Persons 
wanting  in  complete  ownership  of  the  subject-matter ; 
W.  C. 
1«.  Persons  wanting  in  Understanding  to  comprehend  the 
Transaction. 

See  2  Insts.  Com.  &  Stat.  Law,  571  &  seq; 
W.  C. 

1^.  Infants  under  twenty-one  years  of  age. 
See  2  Lists.  Com.  and  Stat.  Law,  572. 
2^.  Idiots  and  Lunatics,  that  is,  persons  non-sane  for  any 
cause. 

See  2  Insts.  Com.  and  Stat.  Law,  571. 
Z^.  Persons  Drunken. 

Drunkenness  renders  a  contract  voidable^  (1),  Where 
the  promisor  is  so  much  intoxicated  as  to  be  unable  to 
understand  the  business ;  (2),  Where  it  has  been  brought 
about  by  the  other  party ;  and  (3),  Where  tlie  other 
party  takes  advantage  of  the  intoxication.  But  in  the 
last  two  of  these  cases  the  invalidity  is  to  be  referred 
to  frauds  and  not  to  want  of  understanding.  (2  Insts. 
Com.  and  Stat.  Law,  573-*4r.) 
12^.  Persons  Wanting  in  Freedom  of  Will. 
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Persons  wanting  in  freedom  of  will  are,  (1),  Person 
under  daress ;  and  (2),  Married  women.   (2  Insts.  Com. 
and  Stat.  Law,  574  &  seq.) 
W.  0. 
1^.  Persons  under  Duress. 

See  1  Bl.  Com.  136-'7;  Chit.  Cont.  206;-Bac.  Abr. 
Duress,  (A)  and  (B) ;  2  Insts.  Com.  and  Stat.  Law,  574 
and  seq; 
W.  C. 
1*.  Persons  under  Duress  of  Imprisonment. 

See  1  Bl.  Com.  136-'6 ;  Chit.  Cont.  206. 
2^  Persons  under  Duress  per  Minas^  or  by  Threats. 

See  Chit.  Cont.  107;  Bac.  Abr.  Duress;  Id.  (A); 
3  Th.  Co.  Lit.  67. 
2^.  Married  Women. 

There  are  two  reasons  why,  in  general,  a  married  wo- 
man can  engage  in  no  transaction  of  business,  viz :  (1), 
Because  she  has,  in  law,  as  to  business  matters,  no  sep- 
arate existence^  but  is  one  with  Iter  hushand ;  and  (2), 
Because  she  is  under  the  constraining  influence  of  her 
huf^nd.  (2  Insts.  Com.  and  Stat.  Law.  576  &  seq.) 
W.  C. 
1^  Method  adopted  at  CoTmnon  Law  to  enable  married 
women  to  aliene  their  lands. 

At  common  law,  married  women  were  enabled  to 
aliene  their  lands  by  means  of  a  collusive  judicial 
proceeding,  either  by  way  of  flne^  or  of  cc/mmon  re- 
covery. The  judicial  proceeding  being  a  suit  against 
the  woman  and  her  husband,  upon  a  pretended  ad- 
verse and  paramount  title,  obviated  the  objection  of 
the  legal  oneness  of  husband  and  wife,  whilst  the  sup- 
posed constraining  influenjce  of  the  husband  was  done 
away  with  by  a  privy  examination  of  the  wife,  apart 
from  the  husband,  by  the  court,  or  by  a  commissioner 
appointed  for  the  purpose.  (2  Bl.  Com.  355,  293  ;  2 
Th.  Co.  Lit.  610,  n.  (1);  2  Insts.  Com.  and  Stat.  Law, 
580.) 
2*.  Method  adopted  in  Virginiaj  whereby  married  wo- 
men may  aliene  their  lar^ds  and  chattels. 

See  V.  C.  1878,  c.  117,  §  4,  7;  2  Insts.  Com.  and 
Stat.  Law,  581  &  seq; 
W.  C. 

1\  Doctrine  Applicable  to  Conveyances  of  Married 
Women. 

The  transaction  being  an  exception  to  the  common 
law,  which  permitted  a  married  woman  in  general  to 
do  no  act  of  business  in  her  own  behalf,  is  to  be  con- 
strued strictly.  (2  Inst«.  Com.  and  Stat  Law,  581.) 
Vol.  rv.-3. 
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2^.  Principles  to  be  observed  in  respect  to  the  transac- 
actions  of  Married  Women. 

See  2  Insts.  Com.  and  Stat.  Law,  582 ; 
W.  0. 
1^  The  Statute  applies  only  to  Conveyances  of  Lands  or 

Chattels. 
2^  The  Husband  micst  he  a  Party. 
3^  Husband  and  Wife  must  both  sign  the  Deed, 
41.  Privy  Exarniruitwn  of  the  Wife  must  appear  to 

have  been  made, 
h\  Explanation  of  the  Writing  must  appear  to  have 

been  made  to  the  Wife, 
61  None  of  the  JSequisites  prescribed  must  be  omitted 

in  the  certificate  of  the  Authorities. 
7^.  No  other  Disability  is  obviated  save  that  of  Cover- 
ture. 
3«.  Persons  wanting  in  Complete  Ownership  of  the  Sub- 
ject-matter. 

Persons  who,  being  in  possession  as  the  apparent 
owners,  and  yet  are  wanting  in  the  actual  and  complete 
ownership  of  the  subject-matter  of  a  conveyance,  are: 
(1),  Persons  attainted  of  treason  or  felony;  (2),  Aliens ; 
and  (3),  Corporations.  (2  Insts.  Com.  &  Stat.  Law, 
582-'3) ; 
W.  C. 
1^.  Persons  Attainted. 

Attainder,  by  express  enactment,  produces  no  forfeit- 
ure with  us.     (V.  C.  1873,  c.  195,  §  5.) 
2^.  Aliens. 

Alien-friends  are,  with  us,  by  statute,  capable  of 
buying,  holding^  transmitting,  and  receiving  lands,  by 
purchase  or  descent^  in  the  same  manner  as  citizens. 
(V.  C.  1873,  c.  4,  §  18.)  Alienrenemies  are  subject  to 
the  same  disability  as  at  common  law ;  they  can  acquire 
lands  by  purchase^  but  not  by  descent^  and  cannot  hold 
the  land  they  obtain  by  purchase.  (1  Lists.  Com.  & 
Stat.  Law,  143  &  seq.) 
3**.  Corporations. 

Corporations  can  h^ld^  and  therefore  can  convey^ 
lands  only  as  far  as  the  charter  allows,  or  the  objects 
of  incorporation  require.  (V.  C.  1873,  c.  56,  §  2 ;  Id. 
c.  109,  §  3 ;  2  Insts.  Com.  &  Stat.  Law,  685 ;  Do.  623; 
1  Do.  547-'8.) 
2'.  Persons  Capable  of  JSeceiving  a  Conveyance  of  Zands. 
All  persons,  in  general,  are  capable  of  receiving  a  con- 
veyance of  lands ;  so  that  it  will  be  best,  as  under  the 
Jireceding  head,  to  ^consider  by  classes  such  as  are  incapa- 
le.     And  even  in  cases  of  incapacity,  it  is  for  the  most 
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part  not  an  absolute^  but  a  qualijled  incapacity.     (2  Insts. 
Com.  &  Stat.  Law,  583,  &c.) 

The  classes  of  persons  incapable  in  this  qnalified  way 
of  receiving  a  conveyance  are,  (1),  Persons  wanting  in 
understanding,  or  in  freedom  of  will ;  (2),  Persons  insuf- 
ficiently designated;  and  (3),  Persons  who  cannot  by  law 
?iold  lands  ; 
W.  C. 
1«.  Persons  wanting  in  Understanding,  or  in  Freedom  of 
Will. 

Although  the  grantee  be  wanting  in  understanding, 
or  in  freedom  of  will,  the  conveyance  is  priTna  facte 
valid,  because  it  is  presumed  to  be  for  the  grantee^s  bene- 
fit. It  may  be  disclaimed  by  him,  however,  upon  the 
removal  of  the  disability.  (2  Insts.  Com.  &  Stat.  Law, 
583.) 
2^.  Persons  Insufficiently  Designated. 

A  conveyance  made  to  persons  insufficiently  desig- 
nated, is  inoperative  and  void.     (2  Insts.  Com.  &  Stat. 
Law,  584 ;  V.  C.  1873,  c.  77,  §  2  &  seq;  Id.  c.  76,  §  8 
&  seq  ;  13  &  seq.) 
3«.  Persons  who  cannot  by  Law  hold  Lands. 

Alien-enemies  are  of  this  character.     They  can  take 
lands,  but  cannot  hold  them.     {Supra  p.  34,  2^.)     Cor- 
porations belong  also  to  this  class,  beyond  the  limits  set 
down  in  their  charters,'  or  the  objects  of  their  incorpora- 
tion.    {Supra  p.  34,  3^.) 
2*.  The  Nature  of  the  Instruments  of  Conveyance ;  W.  C. 
1'.  The  Principles  which,  at  Common  Law,  regulate  the 
Conveyance  of  Lands ;  W.  C 
1«.  Lands  as  to  the  immediate  freehold,  at  Common  Law, 

''  lie  in  livery,^^  and  not  ''  in  grantP 
2«.  No    Writing   is  at  common  law  required   to  transfer 

any  estate  whatsoever  in  lands;  not  even  a  fee-simple. 
3*.  For  the  transfer  of  an  estate  of  inheritance,  at  common 
law,  the  word  '*  heirs  "  is  indispensable. 
V  Certain  Modifications  of  the  Common  Law  Principles  of 
conveyancing  made  hy  Statute  ;  W.  C. 
1»   Statute  of  Uses,  27  Hen.  VIII,  c.  10,  (A.  D.  1536.) 
This  statute,  whose  design  was  to  abolish  uses  alto- 
gether, enacts,  in  substance,  that,  when  one  person  is 
seised  of  lands,  &c.,  to  the  use  of  another,  by  any  ways 
or  m^uns  whatsoever,  the  possession  of  him  who  is  seised 
shall  be  deemed  to  be  transferred  to  him  who  has  the 
use,  for  the  estate  he  has  in  the  use,  as  fully  as  if  he  had 
been  enfeoffed  of  the  lands,  &c.,  with  livery  of  seisin. 
(2  Insts.  Com.  &  Stat.  Law,  727.) 

The  corresponding  statute,  in  Virginia,  is  less  compre- 
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hensive,  applying  only  to  cases  where  the  use  is  raised  by 
(1),  Deeds  of  bargain  and  sale  for  valuable  consideration; 
(2),  Covenayiis  to  stand  seised^  for  consideration  of  na- 
tural love  and  affection  ;  and  (3).  Lease  and  release^  the 
lease  being  a  bargain  and  sale^br  a  year^  and  the  release 
opei'ating  by  way  of  enlargement^  as  at  common  law. 
(V.  C.  1873,  c.  112,  §  14 ;  2  Insts.  Com.  &  Stat.  Law,  730.) 
The  effect  of  the  statute  of  uses  is  to  substitute  a  con- 
structive for  an  actual  livery  of  seisin. 
2«.  Statute  to  prevent  Frauds  and  Perjuries^  29  Car.  11.  c. 
3  (A.  D.  1688) ;  W.  C. 
1^.  Provision  Relating  to  Conveyances  of  Lands. 

Requiring  the  conveyance  of  any  real  estate  exceed- 
ing three  years  to  be  by  deed  or  writing.  (29  Car.  II. 
c.  3,  §  1,  2,  3  ;  2  Insts.  Com.  &  Stat.  Law,  586-'7.) 

In  Virginia,  the  conveyance  of  any  land  for  an  estate 

of  inheritance,  or  of  freehold,  or  for  a  term  exceeding 

five  years,  must  be  by  deed,     (V.  C.  1873,  c.  112,  §  1.) 

2^.  Provision  relating  to  Contracts  Executory  touching 

Lands. 

Requiring  any  contract  for  any  interest  whatsoever  in 
lands  to  be  in  writing,  signed  by  the  party  to  be  charged^ 
or  his  agent.     (29  Car.  ±1.  c.  3,  §  4.) 

In  Virginia,  any  contract  for  the  sale  or  lease  of  land 
for  a  term  exceeding  one  year  shall  be  in  writing^  signed 
by  the  j^a^'^y  to  be  charged^  or  his  agent.  (V.  C.  1873, 
c.  140,  §  1.) 
3^.  Provision  Relating  to  the  Making  of  Wills  of  Lands. 
Requiring  a  will  of  layids  to  be  in  toriting^  signed  by 
the  testator,  or  by  some  one  in  his  presence,  and  by  his 
direction,  and  attested  by  three  or  more  credible  wit- 
nesses^ subscribing  tlieir  names  in  the  testator^ s  presence. 
(29  Car.  IL  c.  3,  §  5.) 

In  Virginia,  a  will  of  lands  must  be  in  writing,  signed 
by  the  testator,  or  by  some  one  in  his  presence,  and  by 
his  direction,  in  such  a  manner  as  to  make  it  manifest 
that  the  name  yt?^  intended'  as  a  signature;  and  if  not 
wholly  written  by  the  testator,  attested  by  two  or  more 
competent  witnesses,  present  at  the  same  time,  subscrib- 
ing their  nam,es  in  the  testator^ s  presence.     (V.  C.  1873, 
c.  119,  §  4.) 
8«.  Statute  in  Virginia  dispensing  with  the  word  "  heirs^'* 
or  any  other  word  of  inheritance,  to  create  an  Estate  of 
Inheritance.     (V.  C.  1873,  c.  112,  §  8.) 
4«.  Statute  of  Grants,  8  &  9  Vict.  c.  106  (A.  D.  1845.) 
Enacting  that  all  lands,  as  to  the  immediate  freehold 
thereof,  shall  lie  in  grant,  as  well  as  in  livery.     (2  Insts. 
Com.  &  Stat.  Law,  587.) 
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In  Virginia  we  have  a  statute  (of  1850)  to  the  same 
efiFeet.     ( V .  C.  1873,  c.  112,  §  4.) 
5«.  Statutes  of  Hegistry. 

No  general  statutes  of  registry  exist  in  England.  In 
Virginia,  it  is  enacted  that  contracts  for,  and  conveyances 
of,  lands,  for  any  interest  exceeding  Jive  years^  and  all 
marriage-settlements^  and  deeds  of  trust  or  mortgage  for 
any  interest  whatsoever,  as  well  as  other  liens,  shall  be 
void  as  to  creditor s^  and  subsequent purcfiasers  for  value 
and  without  notice,  until  and  except  they  are  duly  re- 
corded. (V.C.1873,c.ll4,§5,&c;  Id.c.ll7,§l  to3,&c.) 
3*.  The  Usual  and  Orderly  parts  of  a  Deed  of  Conveyance  of 
Land. 

These  usual  and  orderly  parts  of  a  deed  of  conveyance 
of  land  are,  (1),  The  premises;  (2),  The  habendum;  (3), 
The  tenendum  ;  (4),  The  reddendum  ;  (5),  The  conditions; 
(6),  The  warranty  of  title ;  and  (7),  The  conclusion.  (2 
Bl.  Com.  298 ;  4  Kent's  Com.  460,  &c. ;  2  Lom.  Dig. 
205,  &c.;) 
W.  0. 
1'.  The  Premises. 

The  premises  set  forth  the  parties  and  the  suhject-mM- 
ter  of  the  conveyance  by  sufficient  description,  together 
with  the  consideration  and  the  estate  or  interest  proposed 
to  be  conveyed.  (2  Lom.  Dig.  280;  2  Insts.  Com.  and 
Stat.  Law,  629.) 
2'.  Habendum. 

The  habendum  limits  the  certainty  of  the  estate  or  in- 
terest intended  to  be  conveyed  Hence  (with  some  ex- 
ceptions), none  can  take,  nor  can  any  subject  be  taken,  if 
not  named  in  the  premises.  And  hence,  also,  whilst  the 
habendum  may  qualify^  it  may  not  contradict  the  premises. 
(2  Lom.  Dig  288  ;  2  Insts.  Com.  &  Stat.  Law,  629 ; 
Humphreys  v.  Foster,  13  Grat.  563.) 
3'.  Tenendum. 

The  tenendum  was  formerly  much  used,  being  designed 
to  signify  the  tenure  and  feudal  services^  whereby  the 
land  conveyed  was  to  be  holden.  Since  the  Stat.  12  Car. 
II.  c.  24,  reducing  all  the  tenures  of  England  virtually 
to  the  single  one  oi  free  and  common  socage^  the  tenendum- 
clause  has  been  of  little  or  no  use  practically  in  England^ 
and  is  quite  out  of  place  in  Virginia,  and  in  the  United 
States  generally,  at  least  in  conveyances  in  fee-simple.  (2 
Bl.  Com.  298-'9 ;  Id.  77;  2  Insts.  Com.  &  Stat.  Law,  630.) 
4^  Beddendum. 

This  clause  sets  forth  the  redituSy  return  or  rent  re- 
served (originally  for  the  most  part  in  military  services)  for 
the  land  that  passes.     (2  Insts.  Com  &  Stat.  Law,  630.) 
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6',  Conditions, 

The  clause  of  conditions  sets  forth  whatever  qtudifica- 
tian  it  may  please  the  parties  to  annex  to  the  estate,  or  in- 
terest conveyed,  upon  the  observance  or  non-observance 
of  which  the  estate  is  to  arise  or  to  be  defeated.  (2  Bl. 
Com.  299 ;  2  Insts.  Com.  &  Stat.  Law,  630,  224,  228.) 
6'.  Warranty  of  Title. 

Warranty  of  title  is  the  assurance  or  guaranty  of  title 
stipulated  by  the  grantor  in  a  conveyance.  No  warranty 
of  title  is  implied  in  conveyances  of  lands,  unless  there  is 
a  reversion  in  the  grantor,  and  unless,  in  case  of  9.  free- 
hold estate  {e.  g.  for  life)  the  word  grant  be  employed,  save 
in  case  of  &  partition  and  exchange.  (2  Lom.  Dig  27, 
317,  &c.;  1  Bl.  Com.  300;  2  Insts.  Com.  &  Stat.  Law, 
631  &  seq.) 

Let  us  observe  the  doctrine  touching  warranty  of  title, 
under  the  two  principal  heads  of,  (1),  Ancient  warranty ; 
and  (2),  Modern  covenants  of  title; 
W.  C. 
1«.  Ancient  Warranty. 

The  topics  to  be  adverted  to  in  connection  with  an- 
cient warranty,  are  (1),  The  form  of  the  ancient  warranty ; 
(2),  The  several  kinds  of  ancient  warranty;  (3),  The 
doctrine  touching  the  effect  of  warranty  at  common  law 
in  rebutting  the  claim  of  the  warrantor  or  his  heirs ;  and 
(4),  The  remedies  whereby  covenant  warranty  is  made 
available.  (2  Bl.  Com.  300  &  seq ;  2  Lom.  Dig.  317-'18 ; 
2  Insts.  Com.  &  Stat.  Law,  631,  &c.) 
W.  C. 
1^.  Form  of  the  Ancient  Warranty. 

The  covenant-real  of  ancient  warranty  is  created  ex- 
clusively by  the  word  ^' warrantizaho.^^  -^ng.,  "will 
warrant,"  and  no  paraphrase  or  substitute  is  admitted. 
"  I  will  warrant  and  defend^"*  or  "  I  covenant  to  war- 
rant," &c.,  do  not  make  an  ancient  warranty,  but  con- 
stitute a  modem  covenant  of  title.  (2  Bl.  Com.  201 ; 
2  Insts.  Com.  &  Stat.  Law,  632 ;  Tabb  v.  Binford,  4 
Leigh,  132.) 
2^.  The  several  kinds  of  Ancient  Warranty ;  W.  C. 
1*.  Lineal  Warranty. 

Lineal  warranty  is  where  the  warranty  descends  in 
the  same  line  with  the  land,  i.  e.  from  the  sam^  ances- 
tor.   (2  Bl.   Com.  301;  2  Institutes  Com.  &  Stat. 
Law,  633.) 
2*.  Collateral  Warranty. 

Collateral  warranty  is  where  the  warranty  does  not 
cofne  from  the  same  ancestor  from  whom  the  lands 
would  have  descended,  but  descends  in  a  line  colkUeral 
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to  that  of  the  land.    (2  Bl.  Com.  301;  2  Lorn.  Dig. 
324 ;  2  InBts.  Com.  &  Stat.  Law,  633.) 
8*.  Warranty  Cammencinff  by  Dissei^n, 

Warranty  conmiencing  by  disseisin  is  where  the 
very  conveyance  to  which  the  warranty  is  annexed, 
immediately  follows  a  disseisin,  or  itself  operates  as 
such ;  as  where  a  father  tenant  for  years,  remainder  to 
his  son,  in  fee,  alienes  in  fee-simple  with  warranty. 
8ach  warranty  is  not  binding  upon  any  heir  of  such 
tortious  warrimtor;  for  it  cannot  be  presumed  that 
an  ancestor  unjust  enough  to  do  such  a  wrong  will 
be  so  just  as  to  leave  a  recompense  to  his  heir.     It 
will  be  observed  that  warranty  by  disseisin  is,  in  all 
cases,  collateral.    (2  Insts.  Com.  &  Stat.  Law,  638.) 
8**.  The  Doctrine  touching  the  Effect  of  Warranty  at  Com- 
mon Law,  in  Hebutting  (i.  e.  BepeUing)  the  claim  of 
the  Warrantor's  Heirs ;  W.  C. 
1*.  Doctrine  touching  the  Effect  of  Lineal  WarrarUy  at 
Common  Law. 

The  effect  of  lineal  warranty  at  common  law,  is  to 
relnit  or  repel  the  claim  of  the  heirs  of  warrantor  to 
the  land  in  all  casesj  whether  they  have  assets  by  des- 
cent from  the  warranting  ancestor  or  not ;  for  if  they 
should  recover  the  land  in  question,  they  then  would 
have  assets,  and  so  to  avoid  a  needless  circuity  of  ac- 
tion, the  warranty  is  allowed  to  repel  the  claim  of  the 
heir.  (2  Bl.  Com.  302 ;  2  Lists.  Com.  &  Stat.  Law. 
634). 
2*.  Doctrine  touching  the  Effect  of  Collateral  Warranty ; 
W.  C. 
1^  Doctrine  at  Common  Law. 

The  effect  of  collateral  warranty  at  common  law, 

is  also  to  rebut  or  repel  the  claim  of  the  warrantor's 

heirs,  in  all  cases,  whether  any  heritage  descends 

from  the  warrantor  or  not.  (2  Bl  Com.  302 ;    2  Lists. 

Com.  &  Stat.  Law,  634.) 

The  best  explanation  of.  this  anomaly  that  can  be 
given  may  be  seen,  2  Insts.  Com.  &  Stat.  Law,  634. 
2^.  Modifications  by  Statute  in  England  of  the  Com- 
mon law  Doctrine. 

See  2  Bl.  Com.  302-'3 ;  2  Insts.  Com.  &  Stat.  Law, 
635; 
W.  C. 

1^  Stat.  Gloucester,  6  Edw.  I,  c.  3.  (A.  D.  1278. ) 
This  statute  is  applicable  to  tenants  hy  the  curtesy 
aliening  their  estate  in  fee-simple  with  warranty, 
and  provides  that  the  heir  of  the  wife  shall  not  be 
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repelled  by  the  father's  warranty,  except  to  the  ex- 
tent of  the  heritage  received  from  him. 
2\  Stat.  11  Henry  VII,  c.  20,  (A.  D.  1496.) 

Applicable  to  Tenants  in  Dower;  making  a  similar 
provision  as  the  statute  of  Gloucester,  6  Edw.  I^ 
c.  3. 
3^  Stat.  4  and  5  Anne,  c.  16,  (A.  D.  1706.) 

Applicable  to  any  tenant  for  life^  making  a  similar 
provision  as  the  statute  of  Gloucester,  6  Edw.  I^ 
c.  3. 
41  Stat.  3  and  4  Wm.  IV,  c.  27  and  74,  (A.  D.  1834.) 
Abolishing  all  warranties  (that  is,  the  ancient  toar- 
ranty,  or  covenant  real.) 
3^.  Modification  by  Statute  in  Virginia  of  Effect  of 
Collateral  Warranty. 

When  the  deed  of  the  alienor  mentions  that  he 
and  his  heirs  will  warrant  what  it  purports  to  pass 
or  assure,  if  anything  descends  from  him,  his  heirs 
shall  he  bound  for  the  value  of  what  is  so  descended, 
or  liable  for  such  value.  (V.  C.  1873,  c.  112,  §  7; 
Urquhart  v.  Clarke,  2  Rand.  649.) 
4"*.  Bemedies  whereby  Ancient  Warranty  is  made  avail- 
able. 

1*.  The  nature  of  the  Several  Remedies ;  W.  C. 
1^.  Rebutter. 

To  rebut  or  repel  the  claim  of  the  grantor  or  his 
heirs  to  the  subject-matter.      (2  Bl.  Com.  302;    2 
Insts.  Com.  &  Stat.  Law,  636.) 
2^.  Warrantia  Chartae. 

The  writ  of  warrantia  chartce  is  an  action  where- 
by to  ascertain  by  judicial  inquiry  the  vendor's  obli- 
gation to  warrant  tne  title  to  lands  sold  by  him,  and 
to  charge  his  lands  with  a  lien  therefor^  subject  to 
be  made  available  afterwards,  when  the  vendee  is 
sued  for  the  land,  by  means  of  voucher  to  warranty; 
or  if  voucher  to  warranty  lies  not,  then  warrantia 
chartce  is  an  independent  remedy.  (2  Lom.  Dig. 
325 ;  2  Insts.  Com.  &  Stat.  Law,  637.) 
3^.  Voucher  to  Warranty. 

A  voucher  to  warranty  (vocatio)  is  a  summons  to 
the  vendor,  when  the  vendee  is  sued  for  the  land,  to 
make  good  his  warranty,  and  fulfil  its  stipulations, 
whereupon,  if  vendor's  obligation  to  warrant  be  ad- 
mitted or  proved,  and  claimant  recovers  the  premises 
of  the  vendee,,  the  latter  recovers  over  land  of  equal 
value  of  the  vouchee  (the  warrantor.)  (2  Th.  Co. 
Lit.  304  &  n.  (64),  2  luste.  Com.  &  Stat.  Law,  637; 
2  Lom.  Dig.  325.) 
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Voncher  to  warranty  is  practically  abolished  in 
Virginia,  along  with  the  lorit  of  rights  to  which  it 
was  chiefly  incident.     (V.  C.  1873,  c.  131,  §  38.) 
2*.  Mode  and  Measure  of  Kecovery  upon  Ancient  War- 
ranty. 

The  mode  of  the  recovery  is  not  in  money ^  as  in 
the  modern  covenants  of  title^  but  in  lands;  and  the 
m,ea9ure  of  recovery  is  lands  of  the  value  which  those 
lost  by  the  paramount  title  of  the  claimant  bore,  at 
the  date  of  the  warranty.  (2  Lorn.  Dig.  325-26;  2 
Insts.  Com.  &  Stat.  Law,  636-'7.) 
3^.  In  favor  of  and  against  whom  Remedies  on  Ancient 
Warranty  are  available. 

Against  the  warrantor  and  his  heirSj  in  favor  of 
the  warrantee^  hie  heirs  and  assigns.  (2  Th.  Co.  Lit» 
307  &  seq;  McCleneham  v.  Gwynn,  3  Munf.  556; 
Farmer's  Bk.  v.  Mut.  Assur.  Soc,  &c.,  4:  Leigh,  69 ; 
Dickinson  v.  Hoome's  Adm'r,  8  Grat.  353.) 
2«.  Modem  Covenants  of  Title. 

Modem  covenants  of  title  are  such  covenants  as  are 
used  in  modem  times,  in  lieu  of  the  ancient  warranty,, 
in  order  to  oblige  the  vendor  to  answer  for  any  defect 
in  the  title.  (2  Bl.  Com.  304 ;  2  Lom.  Dig.  343,  &c. ; 
2  Insts.  Com.  &  Stat.  Law,  638  &  seq.) 
W.  C. 
1*^.  Form  of  Modem  Covenants  of  Title. 

Any  words  which  convey  the  idea  designed,  except 
only  the  word  ^^warranV^  by  itself,  or  with  the  auxil- 
iaries ^^shalV^  or  ^^urilV^      The  word  ^^warranV^  is  ap- 
propriated in  law,  to  express  the  ancient  warranty^  and 
not  a  modem  covenant  of  title.     But  the  phrase  "to 
warrard  and  defend"   or   ^^ covenant  to  warrantj"  &c., 
constitutes  a  modem  covenant.     (2  Insts.  Com.  &  Stat. 
Law,  641;  2  Lom.  Dig.  318,'"321,  343;  Tabb  v.  Bin- 
ford,  4  Leigh,  132;  V.  C.  1873,  c.  113,  §  9,  &c.) 
2*^.  Several  Sorts  of  Modern  Covenants  of  Title;  W.  C. 
1^  Nature  of  the  Covenant  in  respect  of  the  Persons  to 
whose  claims  it  relates;  W.  C. 
1^.  Covenant  of  General  Warranty. 

A  covenant  of  general  warranty  is  a  covenant 
against  the  claims  of  all  persons  whatsoever.     (V.  C» 
1873,  c.  113,  §  10,  12.) 
2^.  Covenant  of  Special  Warranty. 

A  covenant  of  special  warranty  is  a  covenant 
against  the  claims  of  certain  designated  persons  only^ 
e.  g.j  of  the  grantor  and  his  heirs.  (V.  C.  1873,  c. 
113,  §  11,  12.) 


42         sEcuBma,  eto.,  bights  belatzng  to  pbopbbtt.      [book  iv. 

2\  Nature  of  the  Modern  Coveuants  of  Title  in  respect 
of  the  Defects  of  Title  against  which  they  stipulate  ; 
W.  0. 

1^.  The  Covenant  of  Title  itsiial  in^Virginia^  and  in 
the  South  and  West  generally. 

That  the  grantor  will  warrant  and  defend  the  title 
to  the  land  against  the  claims  of  all  persons.  (2  Insts. 
Com.  &  Stat.  Law,  642 ;  V.  C.  1873,  c.  113,  §  10, 
12) 

The  objections  to  this  covenant  (and  they  are  strong 
ones,)  are  (1),  That  it  is  vague  and  indefinite  in 
meaning,  it  not  being  certain  whether  it  applies  as 
well  to  a  failure  on  the  part  of  the  vendee  to  get  pos- 
session^ as  to  a  loss  of  possession^  by  eviction  after- 
wards, or  to  the  latter  alone ;  and  (2),  That  it  is  cer- 
tainly not  applicable  unless  and  until  the  vendee  is 
deprived  of  or  disturbed  in  the  possession  ;  so  that, 
although  there  is  a  total  failure  of  title,  yet  if  the  ad- 
verse claimant  does  not  interfere  with  \^  possession^ 
he  cannot  sue  upon  the  covenant.  (2  Lorn.  Dig. 
355  -'6  ;  2  Insts.  Com.  &  Stat.  Law,  642.) 
2*.  The  Proper  Covenants  of  Title  usual  in  England^ 
and  expedient  every  where.   ■ 

See  2  Lorn.  Dig.  343  &  seq ;  2  Insts.  Com.  & 
Stat.  Law,  641, 643  &  seq ;  V.  C.  1873,  c.  113,  §  13 
to  16. 
W.  C. 
1^  That  the  Grantor  is  seised  in  Fee-Simple, 
2^  That  the  (Jrantor  hsi&  full  povoer  and  lawful  right 
to  convey  the  land  in  Fee-Simple. 
See  V.  C.  1873,  c.  113,  §  13. 
3^.  That  the  Grantee  and  his  Heirs  and  Assigns  shall 
have  quiet  Possession, 

See  V.  C.  1873,  c.  113,  §  14. 
4^  That  the  Premises  ai'e  free  from  all  Incumbrances^ 
by  Mortgage,  Judgment,  or  otherwise. 
See  V.  C.  1873,  c.  113,  §  14, 16. 
5^.  That  the  Grantor  will,  from  time  to  time,  execute 
^Mc^h  further  assurances^  as  by  the  advice  of  counsel, 
shall  be  reasonably  required. 
See  V.  C.  1873,  c.  113,  §  15. 
3^.  Remedies  upon  the  Modem  Covenants  of  Title ;  W.  C. 
1*.  Nature  of  Kemedy ;  W.  C. 
1*^.  Rebutter. 

Rebutter  is  the  repelling  of  the  claim  and  of  the 
action  of  the  vendor  or  his  heirs,  by  a  plea  of  the 
warranty,  just  as  in  the  case  of  ancient  warranty. 
{Ante  p.  40 :  2  Insts.  Com.  &  Stat.  Law,  636 ;  2  Th. 
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Co.  Lit.  246;  2  Jac.  Law  Diet.  Eebutter;  V.  C.  1873, 
c.  112,  §  7 ;  Urquhart  v.  Clarke,  2  Rand.  534.) 
2^.  Personal  Action  of   Covenani^  and  in  some  eases 
Bill  in  Equity. 

See  2  Insts.  Com.  &  Stat.  Law,  650. 
2^  Mode  and  Measure  of  Becovery  upon  Modem  Cove- 
nants of  Title. 

The  recovery  is  in  money ;  and  the  measure  is  the 
value  of  the  land  at  the  date  of  the  covenant^  &c.     (2 
Insts.  Com.  &  Stat.  Law,  650.) 
7'.  Conclusion  of  Deed  of  Conveyance,  including  Date. 

The  date  of  a  deed  {datum)  is  properly  the  time  when 
it  is  delivered  {given).  That  is,  prima  faciCy  the  time 
mentioned  in  the  dt^ed  itself;  but  the  true  date  is  the  time 
of  delivery.  (2  Bl.  Com.  304 ;  2  Insts.  Com.  &  Stat. 
Law,  651.) 

The  doctrine  touching  the  sealing  and  the  delivery  of  a 
deed  of  conveya^jce  may  be  seen  in  2  Insts.  Com.  &  Stat. 
Law,  651  &  seq  ;  655  &  seq ;  and  that  relative  to  the 
legality  of  the  consideration  therefor,  in  2  Insts.  Com.  & 
Stat.  Law,  589  &  seq. 
4*.  The  Several  Sorts  of  Conveyance  by  Matter  in  Pais ; 
W.  C. 
1'.  Conveyances  at,  and  Operating  by  Force  of,  the  Com- 
mon Law ;  W.  C. 
1«.  Primary  or  Original  Conveyances. 

The  primary  or  original  conveyances,  (so  called  be- 
cause by  them  the  benefit  or  estate  is  created,  or  first 
arises),  are  (1),  Feoffment;  (2),  Gift;  (3),  Lease;  (4), 
Grant ;  (5),  Exchange ;  and  (6),  Partition.  (2  Bl.  Com. 
310 ;  2  Insts.  Com.  &  Stat  Law,  669  <&  seq ;) 
W.  C. 
1**.  Feoffment. 

A  feoflfment  is  a  conveyance  of  land  in  fee-^mple^ 
although  often  inaccurately  used  to  express  the  trans- 
fer of  a  less  estate,  as  {e.  g.  )  for  life.  The  appropri- 
ate words  for  a  feoffment  are  ^^give^  grant  and  enfeoff ^'^ 
but  they  are  not  necessary  words  of  art,  and  any  other 
expressions  which  convey  the  idea  clearly  that  the  land 
is  intended  to  pass  in  fee-simple  will  suffice.  A  feoff- 
ment, like  all  other  conveyances  of  the  freehold  in  lands^ 
must  be  accompanied  at  common  law,  by  livery  of  seU 
sin^  that  is,  by  the  adtial  delivery  of  the  possession  of 
the  freehold  by  the  grantor  to  the  grantee.  (2  Insts. 
Com.  &  Stat.  Law,  669  &  seq ;  675.) 
^\  Gift. 

A  ^ift  is  a  conveyance  of  lands  in  fee-4ail ;  and  as 
that  also  is  an  estate  of  freehold^  it  must  be  accom- 
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?anied,  in  order  to  operate  as  a  gifiy  by  livery  of  seisin. 
'he  appropriate  words  for  a  gift  of  lands  are  ^^give  and 
grant ;^^  but  they  are  not  words  of  art,  and  may  be  sub- 
stituted by  any  other  expression  which  conveys  the 
idea  that  the  lands  are  designed  to  be  conveyed  in  fee- 
tail  (2  Insts.  Com  &  Stat.  Law,  676.) 
3^.  Lease. 

A  lease  is  a  conveyance  which  out  of  a  larger  estate 
creates  an  estate  for  life,  for  years,  or  ai  will.  If  it  be 
for  life,  which  is  a  freehold,  the  lease  requires  livery  of 
seisin  in  order  to  perfect  it.  The  appropriate  words  of 
a  lease  are  "  demise,  lease,  and  to  farm  to,"  but  they  are 
not  exclusive  of  other  words  which  convey  the  same  idea. 
(2  Lists.  Com.  &  Stat.  Law,  676,  &  seq ;  2  Bl.  Com. 
317-'18.) 
4:^.  Grant. 

A  grant  is  a  conveyance  of  incorporeal  hereditamentSy 
such  as  rights  of  common  oy  of  way,  franchises,  &c. 
These,  in  their  nature,  are  insusceptible  of  livery  of 
seisin,  and  pass  by  grant  alone.  They  are  said,  there- 
fore, to  lie  m  grant,  as  at  common  law,  lands  as  to  the 
immediate  freehold,  are  said  to  lie  in  livery.  The  neces- 
sary instrument  of  a  grant  is  a  deed.  The  appropriate 
words  are  ^' give  and  grant,^^  but  they  are  by  no  mean& 
exclusive  or  indispensable.  (2  Insts.  Com.  &  Stat.  Law, 
701,  &  seq.) 

The  statute  of  grants  (8  &  9  Vict.  c.  106,  A.  D. 
1845),  and  our  corresponding  statute  (A.  D.  1850),  de- 
clares that  all  lands,  as  to  the  immediate  freehoU  thereof  y 
shall  be  deemed  to  lie  in  grant  as  well  as  in  livery.  (V^ 
C.  1873,  c.  112,  §  4;  2  Insts.  Com.  &  Stat.  Law,  703.) 
5^.  Exchange. 

An  exchange  is  a  mutual  interchange  of  lands,  one 
parcel  for  another,  the  estate  or  interest  of  the  parties 
in  their  respective  tracts  or  parcels  being  the  sam^.  The 
word  exchange  is  a  word  necessary  to  constitute  the 
transaction.  No  paraphrase  or  substitute  will  avail. 
To  an  exchange  no  livery  of  seisin  is  requisite,  although 
the  subject  were  an  estate  of  freehold,  but  only  an 
entry  on  both  sides.  If,  therefore,  the  word  exchange 
were  not  employed,  as  the  conveyance  would  not  be  of 
this  character,  if  it  related  to  a  freehold,  it  would  re- 
quire livery  of  seisin,  in  order  to  be  operative  at  com- 
mon law.  (2  Insts.  Com.  &  Stat.  Law,  704;  2  Th.  Co.. 
Lit.  446,  448,  n.  14.) 
6^.  Partition. 

A  partition  is  a  division  of  a  tract  or  parcel  of  land^  ^ 
belonging  to  several  persons  in  conjunction,  either  a& 
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joint-tenants  or  tenants  in  common.  A  partition  be- 
tween co-parcenerSy  that  is  co-heirs,  is  not  properly  a 
conveyance. 

In  the  case  of  joini-tenanis,  a  partition  must  be  evi- 
denced by  deed,  mutual  livery  of  seisin  being  impracti- 
cable when  parties  are  already  seised,  as  joint-tenants 
are,  of  the  whole  and  of  every  part  of  the  subject.  As 
between  tenants  in  common,  partition  must  at  common 
law  be  accompanied  by  mutual  livery  of  seisin  in  case  of 
freeholds,  but  no  deed  or  writing  is  required ;  and  in 
case  of  term^  for  years,  it  is  believed  that  it  may  be 
eflTected  by  parol  merely.  By  the  Statute  of  Frauds,  (29 
Car.  II,  c.  3,  §  1,  2,  3)  a  deed  is  required  wherever  the 
estate  exceeds  three  years.  And  so  in  Virginia,  a  deed 
is  necessary  for  a  partition  between  joint-tenants  and 
tenants  in  common,  wherever  the  estate  exceeds  five 
years.  (V.  C.  1873,  c.  112,  §  1 ;  2  Insts.  Com.  &  Stat. 
Law,  705  &  seq.) 
2*.  Derivative  or  Secondary  Conveyances. 

The  derivative  or  secondary  conveyances  (so  called 
because  they  suppose  some  prior  transaction  touching 
the  same  subject  between  the  same  parties,  or  by  one  of 
them,)  are,  (1),  Release;  (2),  Surrender;  (3),  Confirma- 
tion; (4),  Assignment;  and  (5),  Defeazance.  (2  Bl. 
Com.  324,  &c. ;  2  Insts.  Com.  &  Stat.  Law,  706  &  seq.) 
W.  C. 
1^.  Eelease;  W.  C. 
1*.  Nature  of  a  Kelease. 

A  release  is  th^^discharge  of  a  man^s  right.     In  con- 
veyancing, it  is  the  discharge  of  a  man^s  right  in  lands 
and  tenements.     (2  Inst.  Com.  &  Stat.  Law,  706  &  seq.) 
2*.  Modes  in  which  a  Kelease  operates  as  a  Conveyance  ; 
W.  C. 
1*.  Kelease  enuring  by  way  of  Passing  a  Right ;    (De 
mitter  le  Droit);  W.  C. 
1^  Kelease  by  Disseisee  to  Disseisor. 

See  2  In&ts.  Com.  &  Stat.  Law,  707  &  seq. 
2^  Kelease  by  Desseisee  to  one  of  two  joint  Disseisors. 
The  disseisor,  to  whom  the  release  is  made,  be- 
comes rightfully  seised  of  the  whole,  and  shall  hold 
his  fellow  out  as  effectually  as  if  the  disseisee  had 
entered  on  both  disseisors,  turned  both  out  of  pos- 
session, and  then  enfeoffed  the  one  of  them  with 
livery  of  seisin.  Hence,  this  instance  of  release  is 
said  to  enure  by  way  of  entry  and  feoffment;  but  in 
fact  it  is  simply  an  instance  of  a  release  enuring  by 
way  of  passing  a  right.  (2  Insts.  Com.  &  Stat.  Law, 
708.) 
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3^.  Release  by  Disseisee  to  one  of  two  joint  Feoffees  of 
a  Disseisor. 

In  this  case  the  release  enures  to  both;  for  they 

both  came  in  by  a  notoriety  prima  facie  legal ;  to 

wit  the  feoffment.     (2  Insts.  Com.  &  Stat.  Law^ 

708-'9.) 

2^^.  Release  enuring  by  way  of  Passing  an  Estate  ;  (De 

mitter  V Estate, ) 

Where  joint-tenant  releases  his  interest  to  another, 
he  thereby  passes  to  him  his  share  of  the  joint-estatey 
and  the  release  is  said  to  enure  by  way  of  passing  an 
estate.  One  joint-tenant  cannot  at  common  law, 
convey  his  share  to  another  by  feoffment  with  livery^ 
because  each  joint-tenant  is  seised  of  the  whoUy  and 
of  every  part  of  the  land;  and,  therefore,  it  would  be 
impossible  for  one  to  deliver  to  the  other  that  which 
he  already  has.  (2  Inats.  Com.  &  Stat.  Law,  709.) 
.  3^.  Release  enuring  by  way  of  Enlarging  an  Estate; 
{D'Enlargir  V Estate.) 

An  instance  of  a  release  enuring  by  way  of  en- 
larging an  estate  is  where  a  reversioner  or  landlord 
releases  his  reversion  to  the  tenant  in  possession, 
and  so  enlarges  the  latter's  estate  to  the  compass  in- 
dicated by  the  terms  of  the  release.  (2  Insts.  Com. 
&  Stat.  Law,  710  &  seq.) 
4^.  Release  enuring  by  way  of  Extinguishing  a  Right. 
[D Extinguisher  le  Droit.) 

A  release  enures  to  extinguish  a  rights  because, 
under  the  circumstances,  it  cannot  pass  the  rights  and 
so,  ut  res  valeat,  it  is  construed  to  destroy  or  extinguish 

a. 

A  release  cannot  pass  a  rights  and  therefore,  ope- 
rates to  extinguish  it^  in  these  several  cases,  viz :  (1), 
Where  the  releasee  is  not  in  possession  of  the  land ; 
and  (2),  Where  the  releasee  cannot  take  what  to 
him  is  released  without  a  manifest  incongruity^  such 
as  that  he  shall  be  at  once  the  payee  of  money 
and  the  receiver  of  it.  (2  Insts.  Com.  &  Stat.  Law, 
711.) 
2^.  Surrender. 

A  surrender  {sursum-redditio)^  or  rotdering  up^  is  of  a 
nature  directly  opposite  to  a  release ;  for,  as  a  release 
is  the  discharge  of  a  rights  mostly  to  one  in  possession, 
so  a  surrender  is  the  yielding  up  of  the  possession  to 
him  who  has  the  outstanding  right.  The  landlord 
releases  his  reversion  to  the  tenant;  the  tenant  sur- 
renders his  possession  to  the  landlord.  (2  Insts.  Com. 
&  Stat.  Law,  712  &  seq.) 
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3^.  Confirmation. 

Confirmation  is  a  conveyance  of  an  estate  or  ri^ht  m 
essCy  whereby  a  voidable  estate  is  made  sure  ana  una- 
voidable ;  and  whereby  a  particular  estate  is  increased^  e.  g^ 
when  tenant  for  life  leases  for  forty  years,  and  rever- 
sioner before  the  death  of  the  life-tenant,  confirms  the 
estate  of  the  lessee  iorjeaSrs.  (2  Insts.  Com.  &  Stat. 
Law,  716  &  seq.) 
4^.  Assignment.  ^ 

An  assignment  (regarded  as  a  conveyance  touching 
lands),  is  usually  applied  to  the  transfer  of  an  estate 
for  life  or  years  which  has  been  already  created.  (2 
Insts.  Com.  &  Stat.  Law,  718  &  seq.)  Thus,  if  a  ten- 
ant for  years,  or  a  tenant  for  life,  proposes  to  tr^sf er 
his  whole  interest  J  he  does  it  by  an  assignment. 
6\  Defcazance. 

A  defeazance  is  a  collateral  deed,  made  at  the  same 
time  with  a  feoffment,  or  other  conveyance,  containing 
mention  of  certain  conditionSj  upon  the  performance  or 
non-performance  of  which  the  estate  then  created  may 
be  defeated.     (2  Insts.  Com.  and  Stat.  Law,  724-'6.) 
2'.  Conveyances  Operating  by  the  force  and  effect  of  Statutes. 
There  are  two  statutes  (besides  the  statute  of  wills,  which 
is  reserved   for  a  separate  head),  by  virtue   of'  which 
conveyances  may  operate  in  a  manner  unknown  to  the 
common  law,  viz :  (1),  The  Statute  of  I7se5,  27  Hen.  VIII, 
c.  10,  (A.  D.  1536);  and  (2),  The  Statute  of  Grante,8  and  9 
Vict.  c.  106,  (A.  I).  1846);  both  of  which  statutes  exist 
in  Virginia,  the  first,  however,  with  considerable  modifi- 
cations.    (V.  C.  1873,  c.  112,  §  14,  4) ; 
W.  C. 
IK  Conveyances  Operating  by  Virtue  of  the  Statute  of  Uses. 
See  V.  C.  1873,  c.  112,  §  14;  2  Insts.  Com.  &  Stat. 
Law,  840  &  seq. 

Thepurpose  and  design  of  the  Statute  of  Uses,  (27 
Hen.  VlII,  c.  10),  was  to  abolish  uses  altogether.  The 
statute  declares,  in  substance,  that  wherever  one  person 
is  seised  of  any  lands  or  tenements  to  the  use  of  another^ 
"by  any  ways  or  means  whatsoever,  the  possession  of  him 
who  is  seised  shaD  be  deemed  to  be  transferred  to. him 
who  has  the  use^  (called  the  cestui  que  use\  for  the 
esMe  or  interest  which  he  has  in  the  use^  as  fully  and  effect- 
ually as  if  he  had  been  enfeoffed  with  Uvery  of  seisin  of 
the  land.  The  courts  of  England,  however,  determined 
that  there  were  three  classes  of  cases  wherein  the  statute, 
comprehensive  as  it  was,  failed  to  transfer  the  possession 
to  the  use,  and  that  in  those  cases,  therefore,  the  uses 
remained  as  before  the  statute,  being  cognizable  and  pro- 
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tected  in  the  court  of  chancery,  under  the  designation 
of  trusts.  Those  classes  of  cases  were  as  follows: 
(1),  Cases  of  a  Use  upon  a  Use. 
e.  g. :  Bargain  and  sale  to  the  use  of  Ay  to  the  use  of  Z. 
The  statute  transferred  the  possession  of  the  bargainor  to 
A,  but  not  from  A  to  Z,  so  that  Z  had  only  a  use  as  be- 
fore the  statute,  it  being  now  known  as  a  trust. 

(2),  Oases  where  a  discretion  was  vested  in  the  per- 
son seisedj  that  is,  in  the  trustee. 

e.  g. :  Bargain  and  sale  to  the  use  of  A,  the  bar- 
gainor to  continue  in  possession,  manage  the  estate,  re- 
ceive the  rents  and  profits,  and  pay  thein  annually  to  A. 
Here  the  whole  object  of  the  ti*ansaction  would  have 
been  frustrated  had  the  statute  operated  to  vest  the  pos- 
session in  A.  It  was,  therefore,  held  that  in  this  case 
also,  the  use  was  unexecuted,  and  that  A  had  only  a  use 
SA  before  the  statute,  only  it  was  now  called  a  trust. 

(3),  Cases  where  the  person  in  possession  Ao^  not  a 
freehold,  and,  therefore,  was  n/>t  seised. 

e.  g,:  Bargain  and  sale  by  a  t&mixii  for  fifty  years  to 
^se  of  A.  in  this  case,  the  bargainor  not  being  seised, 
the  statute  in  its  terms  did  not  apply ;  so  that  A  had  a 
use,  as  before  the  statute,  under  the  name  of  a  trust. 
And  to  these  we  must  add  in  Virginia,  sl  fourth  class, 
namely : 

(4),  Cases  where  the  use  is  created  tw  soms  other  mode 
than  by  bargain  arid  sale,  covenant  to  stand  seised,  and 
lease  and  release. 

The  statute  of  uses  having  thus  failed  of  its  principal 
object,  has  been  chiefly  employed  to  give  effect  to  con- 
veyances, by  substituting  a  constructive  livery  of  seisin  for 
an  actual  one,  thus  operating  to  transfer  statutorily  the 
possession  of  him  who  is  seised  of  the  land^  to  him  who 
has  the  use  in  the  same,  for  the  estate  which  he  has  in 
the  use  ; 
W.  C. 
.1^.  Conveyances  under  the  Statute  of  Uses,  (27  Hen. 
Vni,  c.  10,)  operating  with  trarmnutaiion  of  the  pos- 
session. 

e.  g. :  FeoflFment  with  livery  of  seisin  of  Black-acre 
by  A  to  Z  and  his  heirs,  to  the  use  of  W  and  his  heirs. 
(2  Insts.  Com.  &  Stat.  Law,  728-'9,  &c.) 

The  statute  of  uses  in  Virginia  is  more  limited  in  its 
terms  than  27  Hen.  VIII,  c.  10,  not  applying  to  uses 
created  by  any  way  and  m^ans  whatsoever,  but  only  to 
those  raised  by  bargain  and  sale,  covenant  to  stand  seised, 
a7id  lease  and  release,  which  last  is  only  a  form  of  bar^ 
.gain  and  sale.     (V.  C.  1873,  c.  112,  §  U.)    There  is, 
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therefore,  tinder  our  statute,  no  such  thing  as  a  convey- 
ance operating  with  transmiUation  of  possession.     (Bass 
V.  Scott,  2  Leigh,  356.)      And  thus  we  have,  as  we 
have  seen,  a  fourth  class  of  cases,  besides  the  three  ac- 
knowledged in  England,  where  the  use  is  unexecuted  by 
the  statute,  and  remains  still  a  use^  under  the  name  of 
tntst 
2^.  Conveyances  under  the  Statute  of  Uses,  (27  Hen.VIII, 
c.  10 ;  V.  C.  1873,  c.  112,  §  14),  operating  i(;i^M<  trans- 
mutation of  the  possession  ;  W.  C. 
1*.  Conveyances  by  way  of  Bargain  and  Sale  for  valuable 
consideration, 

e.  g. :  A,  the  owner  of  the  land,  bargains  for  valu- 
able consideration  to  stand  seised  of  Black-acre,  to  use  of 
W  and  his  heirs  forever.  A  U3e  in  fee-simple  in  Black- 
acre  being  raised  by  the  bargain  in  W,  the  statute 
transfers  A^s  seisin  to  W  in  fee-simple,  (2  Insts.  Com. 
&  Stat.  Law,  737  &  seq ;  746-'7.) 

The  common  form  of  a  deed  of  bargain  and  sale 
somewhat  disguises  this  modus  operandi.     The  deed 

sets  forth  that  the  grantor,  "in  consideration  of 

dollars,  to  him  in  hand  paid,  at  and  before  the  sealing 
and  delivery  of  these  presents,  the  receipt  whereof  is 
hereby  acknowledged,  doth  give^  grants  bargain^  and 
seU  unto  the  said  grantee,  his  heirs  and  assigns  forever, 
all  that  certain  tract  or  parcel  of  land,"  ifec.  The  ef- 
fect and  operation,  however,  is  as  above  explained. 
2K  Conveyances  by  way  of  Covenant  to  stand  seised^  in  con- 
sideration of  Natural  Love  and  Affection. 

e.  g.:  A,  the  owner  of  Black-acre,  covenants  with  his 
son  W,  to  stand  seised  of  the  land,  to  the  use  of  Wand 
his  heirs  forever  J  in  consideration  of  natural  love  and 
affection.  (2  Insts.  Com.  &  Stat.  Law,  732  &  seq ; 
747.) 
3*.  Conveyances  by  way  of  Lease  and  Helease. 

e.g.:  A,  the  owner  of  Black-acre,  bargains  for  valu- 
able consideration,  to  stand  seised  of  Black-acre,  to  the 
use  of  W,/or  a  year,  and  then  (W  being  statutorily 
in  possession  of  the  land  for  a  year,)  A  makes  a  re- 
lease, enuring  by  way  of  enlargement,  to  W  and  his 
heirs.  (2  Lists.  Com.  &  Stat.  Law,  733  &  seq ;  747.) 
2«f.  Conveyances  Operating  by  Virtue  of  the  Statute  of 
Grants. 

The  statute  of  grants  (8  &  9  Vict.  c.  106,  A.  D.  1845,) 
revolutionizes  the  common  law  theory  of  conveyances  of 
freehold  estates  in  lands,  by  declaring  that  all  real  estate 
shall,  as  regards  the  conveyance  of  the  imm^ediate  free- 
hold thereof,  be  deemed  to  lie  in  grant,  as  well  as  in  liv- 

Vol,  IV.-4. 
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ery.  We  adopted  a  Bimilar  provision  in  Virginia  in 
1850.  (V.  C.  1873,  c.  112,  §  4;  2  Insts.  Com.  &  Stat. 
Law,  748-'9.) 

Commonwealths  grants^  and  king's  grants,  have  al- 
ways operated  in  a  mode  analogous  to  that  provided  by 
the  statute  of  grants,  the  title  passing,  as  in  the  case  of 
incorporeal  property,  merely  by  the  effect  of  the  grant. 
(V.  C.  1873,  c.  108,  §  52;  Id.  c.  109,  §  23.) 

Since  the  enactment  of  the  statute  of  uses,  and  the 
statute  of  grants,  an  effect  is  sometimes  given  to  convey- 
•ances  intended  to  operate  at  common  law,  as  if  they  had 
been  made  under  those  statutes  respectively.     This  re- 
sults from  the  established  maxim,  that  every  deed  and 
transaction  ought  to  be  construed,  if  possible,  so  that  it 
may  have  aoine  effect  rather  than  none  at  all^ — vi  res  vol- 
eat  majisquam,  pereat.     Thus,  in  Rowletts  v.  Daniel,  4 
Munf .  473,  a  grantor  made  what  he  designed  as  a  deed 
of  feoffment^  stating  that  it  was  for  valicable  considera- 
tion; but  he  omitted  to  make  livery  of  seisin.     It  was 
held  that  although, /br  want  of  livery^  it  could  not  oper- 
ate as  a  feoffment^  as  was  designed,  yet  that,  ut  resvaleat, 
&c.,  it  should  operate  as  a  bargain  and  sale.     And  in 
Watts  V.  Cole,  2  Leigh,  662,  it  was  held,  in  like  manner, 
that  a  deed  designed  to  operate  as  a  feoffment,  but  which 
failed  of  effect  for  want  of  livery,  might  operate  as  a 
covenant  to  stand  seised,  a  consideration  of  natural  love 
and  affection  having  been  expressed  in  it.     So,  by  parity 
of  reason,  where  the  deed  could  not  operate  under  the 
statute  of  uses,  for  want  of  the  requisite  consideration,  it 
would  be  good  under  the  statute  of  grants,  which  requires 
no  consideration  at  all,  as  between  the  parties.   (2  Insts. 
Com.  &  Stat  Law,  748-'9.) 
5*.  The  Manner  of  Executing  Conveyances  ;  W.  C. 
1'.  The  Mode  of  Executing  Conveyances,  and  of  Authenti- 
cating them  for  Registry,  where  the  grantor  is  sui  juris. 
See  V.  C.  1873,  c.  113,§  l,&c.;  Id.  c.  114,  §  5;  Id.  c. 
117,  §  2,  3. 
2'.  The  Mode  of  Executing  Conveyances,  and  of  authentica- 
ting them  for  Registry,  when  the  Grantor  is  a  Married 
Woman. 

See  V.  C.  1873,  c.  117,  §  4, 5, 7;  2  Insts.  Com.  &  Stat. 
Law,  576,  &  seq;  Id.  582. 
W.C. 
1«.  Doctrine  Applicable  to  Conveyances  of  Married  Women. 
The  directions  of  the  statute  (introducing  as  it  does 
an  exception  to  the  general  doctrine  of  the  disabihty  of 
married  women),  must  be  strictly  observed.    (2  Insts. 
Com.  &  Stat.  Law,  582.) 


PT.  I,  DIV.  n,  CJH.  in.]  0ONTRA0T8  EXECUTED.  51 

2*.  Principles  to  be  Observed  in  Transactions  under  the 
Statute  by  Married  Women  ;  W.  C. 
1^.  Statute  applies  Exchiaively  to  Conveyances  of  Lands 
and  Chattels. 

See  2  Insts.  Com.  &  Stat.  Law,  582. 
2^.  Husband  must  be  a  Party  as  well  as  the  Wife. 

See  2  Insts.  Com.  &  Stat.  Law,  582. 
3^.  Husband  and  Wife  rmist  hath  sign  the  deed. 

See  2  Lists.  Com.  &  Stat.  Law,  582. 
4^.  Privy  Examination  of  Wife  must  ajypear  from  the  Cer- 
tificate of  the  Examining  Functionaries. 
See  2  Insts.  Com.  &  Stat.  Law,  582. 
5^.  An  Explanation  of  the  Writing  must  appear  from  the 
Certijicaie^  to  have  been  made  to  the  Wife. 
See  2  Lists.  Com  &  Stat.  Law,  582. 
6^.  No  prescribed  Requisite  must  be  omitted  in  the  Cer- 
tificate of  the  Examining  Functionaries. 
See  2  Insts.  Com.  &  Stat.  Law,  582. 
7^.  No  other  Disability  in  the  Married  Woman  is  obviated 
save  that  of  Coverture. 

e.  g. :  Not  that  of   Infancy,  &c.,  (2  Insts.  Com.  & 
Stat.  Law,  582.) 
8**.  Writing  must  be  Recorded. 

See  2  Insts.  Com.  &  Stat  Law,  847. 
In  order  to  transfer  or  bar  the  wife's  right  of  dower, 
when  she  is  insane^  the  discretion  is  committed  to  the 
circuit,  county,  or  corporation  court  (doubtless  in  Chan- 
cery)^ to  determine  the  propriety,  with  a  view  to  her  in- 
terest and  that  of  her  family,  of  relinquishing  her  dower ; 
and  if  the  court  deem  it  proper,  it  may  appoint  a  com- 
missioner to  make  it  in  her  behalf.  (V.  C.  1873,  c. 
124,  §  11).  Where  the  husband  is  infant  or  insanej  re- 
sort is  also  had  to  a  court  of  equity  to  protect  the  wife. 
(2  Insts.  Com.  &  Stat.  Law,  840-41.)  But  no  provi- 
sion is  made  for  the  wife's  infancy. 
6*.  The  most  Usual  Forms  of  Conveyance. 

See  2  Insts.  Com.  &  Stat.  I^aw,  675,  note  (a),  824  &  seq; 
Grayd.  Forms,  294  &  seq ;  Tate  &  Sands'  Amer.  Forms, 
186  &  seq  ;  First  Appendix  to  this  work. . 
7*.  The  Registry  of  Deeds  of  Conveyance;  W.  C. 
1',  The  Policy  of  the  Registry  Laws. 

The  policy  of  registry-laws  is  to  give  notice  (through 
the  public  records  of  the  court  of  registry),  to  whom  it 
may  concern,  of  whatever  may  affect  the  title  to  lands,  and 
of  a  few  transactions  which  s^ect  the  title  to  chattels;  and 
to  invalidate  all  such  transactions  relating  to  either  sub- 
ject, 03  to  creditors,  and  subsequent  purchases  for  value  and 
wiihovi  notice^  JJmi  not  as  to  die  parties)^  until  and  except 
they  shall  be  recorded.     (V.  C.  1873,  c.  114,  §  5,  &c.) 
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2'.  The  Cases  embraced  by  the  Registry  Laws. 

See  V.  C.  1873,  c.  114,  §  4,  5;   Id.  c.  117,  §  1-4;  Id. 
c.  114,  §  11, 12 ;  2  Insts.  Com.  &  Stat.  Law,  850. 
W.  C. 

1^.  Contracts  of  Marriage  Seitiemenij  whether  as  to  Lands 
or  Chattels, 

See  V.  C.  1873,  c.  114,  §  4,  5. 
2«.  Contracts  to  Convey  Lands,  or   Terms  therein  of  more 
than  Jive  years. 

See  V.  C.  1873,  c.  144,  §  4,  5. 
3«.  Conveyances  of  Lands  or  of  Terms  therein  of  mjore  than 
Jive  years. 

See  V.  C.  1873,  c.  114,  §  5. 
4*.  Deeds  of  Gift^  and  Deeds  of  Trust  or  Mortgage^  convey- 
ing Real  Estate,  or  Goods  and  Chattels. 
See  V.  C.  1873,  c.  114,  §  5. 
5«.  Mechanics'  Liens  for  Erecting  or  Repairing  Buildings. 
See  V.  C.  1873,  c.  115,  §  2,  3  &  seq;   lage  v.  Bos- 
sieux,  15  Grat.  83. 
•C*.  Partitions,  Assignments  of  Dower,  and  Recovery  of 
Lands,  by  Judgment  or  Decree. 
See  V.  C.  1873,  c.  159,  §  15. 
7«.  Judgment  or  Decree  for  the  Payment  of  Money. 

See  V.  C.  1873,  c.  182,  §  1,  4,'  6,  8. 
8*.  Lis  Pendens,  and  Attachment  touching  Real  Estate. 

See  V.  C.  1873,  c.  182,  §  5. 
9'.  Loans  of  Goods   and  Chattels,  where  Possession  re- 
mains with  Loanee  over  Jive  years;  and  Limitations  in 
futuro  of  Chattels. 

See  V.  C.  1873,  c.  114,  §  3. 
10^.  Agreements  in  Writing,  creating  a  lien  on  Crops  to 
be  made,  in  order  to  secure  Advances,  ^c. 
See.V.  C.  1873,  c.  115,  §  12,  13. 
2*.  Conveyances  by  matter  of  Record;  W.  C. 
1*.  Conveyances  by  Private  Act  of  the  Legislature;  W.  C. 
1'.  Cases  wherein  Private  Acts  are  resorted  to  as  a  Mode 
of  Assurance*. 

See  2  Bi.  Com.  344;  2  Lorn.  Dig.  495  &  seq;  2  Insts. 
Co.  &  Stat.  Law,  892-'3; 
W.  C. 
1«.  Cases  of  Title  entangled  by  complex  Limitations  : 

e.  g. :  By  means  of  contingent  remainders,  resulting 
trusts,  and  executory  limitations;  so  that  the  ownei;  can 
neither  sell  nor  fully  enjoy  the  property.  (See  V.  C. 
1873,  c.  112,  §  20  to  24.) 
2<  Cases  wherein  the  Life-Tenant  in  Family  Settlements 
is  abridged  of  some  needful  power,  as  in  respect  of  mak- 
ing long  leases,  &c. 
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e.  g.:  Leasee  to  extend  beyond  his  own  life. 
3^.  Cases  of  Family  Settlements^  in  order  to  guard  against 
claims  of  Infants,  Lunatics,  &c. 

See  V.  C.  1873,  c.  124,  §  1,  2  &  seq. 
2^  Use  of  Private  Acts  of  the  Legislature  in  Virginia. 

Private  acts  have  not  been  much  used  in  Virginia 
since  the  abolition  of  estates-tail,  October  7,  1776,  (V.  C. 
1873,  c.  112,  §  9);  the  statute  committmg  to  the  corcuit 
and  corporation  courts  in  chancery  the  power  6f  selling 
the  lands  of  infants,  lunatics,  &c.,  when  it  shall  be 
proved  to  be  for  their  benefit  to  do  so,  (1st  January , 
1820,  V.  C.  1873,  c.  124,  §  1  to  12);  and  the  statute 
authorizing  the  circuit  and  corporation  courts  in  chancery 
to  direct  the  sale  of  all  contingent  interests^  (Mar.  15^ 
1858,  V.  C.  1878,  c.  112,  §  20  ife  seq;  2  Insts.*  Com.  & 
Stat.  Law,  206,  362.)  And  the  Constitution  of  1869^ 
(following  that  of  1851,)  discourages,  if  it  does  not  in- 
hibit, such  legislation.  (Va.  Cont.  1869,  Act  V,  §  20 ;  2 
Insts.  Com.  &  Stat.  Law,  894-'5,)  apparently  designing 
that  whenever  a  case  occurs  demanding  special  reuef,  a 
general  law  shall  be  enacted  for  that  and  for  all  similar 
exigencies,  and  leaving  it  to  be  applied  by  the  courts  in 
each  instance. 
3'.  Mode  of  Enacting  Private  Acts  of  the  Legislature,  in 
order  to  guard  against  Abuse. 

See  2  Bl.  Com.  345;  1  Do.  181-'2;  2  Lom.  Dig.  499; 
2  Insts.  Com.  &  Stat.  Law,  893-'4; 
W.  C. 
1^.  Beference  to  Judges  in  England,  to  inquire  as  to  the 
Propriety  of  the  Act. 

In  Virginia,  the  reference  is  not  to  the  judges,  but  to 

a  committee  of  either  house  of  the  General  Assembly. 

2«.  Consent  of  Parties  who  are  in  being,  and  capable  to 

consent. 
3«.  Equivalent  provided  for  Parties  who  are  not  sui  juris. 
4«.  General  Saving  of  Rights  of  all  Persons  not  Consenting. 
5».  Relief  against  Private  Acts,  if  procured  by  Fraud. 

This  relief  is  afforded  in  a  court  of  equity.     (2  Bl. 
Com.  346 ;  2  Lom.  Dig.  600 ;  Spotswood  v.  Pendleton, 
4  Call.  520,  &c.;  2  Insts.  Com.  &  Stat.  Law,  894.) 
2*.  Commonwealth's  or  King's  Grants ;  W.  C. 
1'.  General  Principles  Applicable  to  such  Grants. 

See  2  Bl.  Com.  346;  1  Tuck.  Com.  (B.  II,)  272;  2 
Lom.  Dig.  500  &  seq;  2  Insts.  Com.  &  Stat.  Law,  895 
&  seq. 
W.  C. 

1».  No  Freehold  Estate  in  Lands  can  pass  to  or  from  the 
Commonwealth  or  Crown  save  by  Matter  of  Records 
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2«.  Can  be  Founded  in  the  United  States,  only  on  some 

General  or  Special  Act  of  the  Legislature. 
2'.  Construction  of  such  Grants 

See  2  Bl.  Com.  347;  2  Lorn.  Dig.  501-'2;  2  Inst*. 
Com.  &  Stat.  Law,  896-'7,  &c. 
W.  C. 
18.  Taken  most  Beneficially  for   the   Commonwealth   or 
Crown,  unless  Founded  on  Valuable  Consideration. 

Words  which  are  ambiguous  are  to  be  construed  most 
strongly  against  him  who  uses  them ^  in  order  to  hold  out 
to  him  the  strongest  inducement  to  express  himself  with 
clearness.  Hence,  in  general,  the  maxim  prevails,  verba 
chartarum  fortius  accipiuntur  contra  proferentem, — ^a  deed 
shall  be  construed  most  strongly  against  the  grantor. 
(Broom's  Max.  456.)  But  in  the  case  of  the  Common- 
wealth or  Crown,  supposing  the  grant  to  be  graiuitouSj 
the  words  are  in  truth  the  words  of  the  grantee,  only 
echoed  back  by  the  sovereign.  It  is,  therefore,  no  excep- 
tion to  \hQ  principle  oi  the  maxim,  but  on  the  contrary 
is  in  pursuance  of  it,  that  all  king's  or  Commonwealth's 
grants  shall  be  construed,  when  without  valuable  consid- 
eration^ most  beneficially  for  the  Crown  and  Common- 
^wealth.  If  founded  on  valuable  consideration,  the  words 
arc  supposed  to  be  the  words  of  the  sovereign  grantor,  and 
the  grant  is  construed  like  the  grants  of  individuals, 
most  favorably  to  the  grantee.  (2  Insts.  Com.  j&  Stat. 
Law,  897.) 
2^.  Include  no  Incidents — only  what  is  Expressed. 

This  is  believed  to  be  founded  on  the  same  considera- 
tion as  1« ;  and  if  so,  it  is  limited  to  gratuitous  grants  of 
the  Crown  and  the  Commonwealth. 
3«.  In  cases  of  Mistake^  False  Suggestion^  or  IllegaUty,  the 
Grant  is  void. 

See  2  Insts.  Com.  &  Stat.  Law,  897. 
3'.  Mode  of  Proceeding  to  Obtain  Grants  from  the  Crown 
and  the  Commonwealth ;  W.  C. 
18.  Mode  of  Proceeding  in  England. 

See  2  Bl.  Com.  347  &  seq. 
2*.  Mode  of  Proceeding  in  Virginia. 

In    practice,   the   sole   subject  of   Commonwealth's 
,  grants,  with  us,  is  waste  and  unappropriated  lands,  al- 
though, of  course,  the  Legislature  might  grant  anything 
belonging  to  the  Commonwealth.     (2  Lom.  Dig.  502 
&  seq ;  2  Insts.  Com.  &  Stat.  Law,  898.) 
W.  C. 
1^.  Steps  to  obtain  in  Virginia  a  Grant  for  Waste  and 
Unappropriated  Lands. 
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See  2  Lorn.  Dig.  502,  &c. ;  2  Inets.  Com.  &  Stat. 
Law,  3,  898-'9. 
W.  C. 
1^  Warrant. 

The  first  step  is  to  obtain  a  warrant  from  the  register 
of  the  land  office,  empowering  the  party  to  claim  and 
appropriate  the  number  of  acres  mentioned  in  the 
warrant,  of  waste  and  unappropriated  lanis^  belonging 
to  the  Commonwealth,  wherever  he  can  find  them.  (2 
Insts.  Com.  &  Stat.  Law,  898  &  seq.) 
W.  C. 
1^.  Pay  State  Treasurer  $1  per  acre. 

See  V.  C.  1873,  c.  39,  §  1. 
2^.  Deliver  Treasurer's  Receipt  to  First  Auditor,  and 
get  his  Certificate. 

See  V.  C.  1873,  c.  39,  §  1. 
3^.  Deliver  Auditor's  Certificate  to  Register  of  Land 
Office,  who  issues  the  Warrant 
See  V.  C.  1873,  c.  108,  §  4.  . 
2*.  Entry  or  Location,  by  designated  Limits^  in  the  Book 
of  the  County-Surveyor  of  that  county  wherein  Waste 
&c.  Lands  are  supposed  to  be. 

The  location  or  entry  is  required  to  be  made  with 

snch  definite  certainty  of  description  that  others  may 

locate  their  warrants  on  the  adjacent  residuum,  if  any 

remains  unappropriated.     (V.  C.  1873,  c.  108,  §  6 ;  2 

Lom.  Dig,  503  &  seq ;  2  Lists.  Com.  &  Stat.  Law,  389.) 

3*.  Survey  by  County-SurVeyor  re^wmed  to  ^Aeiand  Office. 

See  V.  C:  1873,  c.  108,  §  17 ;  2  Lom.  Dig.  507  &  seq. 

4*.  Grant  or  Letters-patent. 

The  grant  or  letters-patent  (patent  it  is  customary  to 
call  it),  rans  in  the  name  of  the  Governor  (purport- 
ing, however,  that  the  grant  emanates  from  the  Com- 
monwealth) ;  is  witnessed  by  Ills  signature,  and  by  the 
seal  of  the  Commonwealth  affixed;  is  reg^istered  in 
the  Land  Office,  by  the  Register,  and  certified  by  him 
as  so  registered,  and  is  then  delivered  to  the  grantee 
or  his  order.  (V.  C.  1873,  c.  108,  §  52-'3  &c.;  2 
Lom.  Dig.  513  &  seq.;  2  Insts.  Com.  Stat.  3,  899.) 
The  form  of  the  grant  is  prescribed  by  the  statute, 
(V.  C.  1873,  c.  108,  §  52),  and  is  as  follows : 

**A.  B.,  Goyemor  of  the  Commonwealth  of  Virginia,  to  all  to  whom  these  pre- 
sents shall  come,  greeting :    Enow  ye,  that  in  consideration  of  the  sum  of 

^UazB,  paid  by into  the  Treasury  of  this  Oommonwealth,  (or  in  consideration  of 

militaiy  service  performed  by to  this  Commonwealth,  or^to  the  United  American 

States,  as  the  case  may  be),  there  is  granted  by  the  said  Commonwealth  unto  the  said 

,  a  certain  tract  or  parcel  of  land,  containing acres,  lying  in  the  county  of 

— — ,  (describing  the  boundaries  of  the  land  and  date  of  the  survey),  wiUi  its  appur- 
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tenancee,  to  the  said and  his  heirs  forever.    In  witness  whereof  the  said  A.  B. » 

Governor  of  the  said  Gommon'wealth,  has  set  his  hand,  and  caused  the  seal  of  the  said 

Commonwealth  to  be  afiixed  hereunto,  at ,  on  the day  of ,  in  the  year 

,  and  of  the  Commonwealth . 

"A.B." 

2^.  Mode  of  Repealing  the  Commonwealth'B  Grants,  or 
Letters-patent. 

The  repeal  is  effected  by  means  of  a  Bill  in  Equity,  in. 
the  circuit  or  corporation  court  of  the  county  or  corpora- 
tion wherein  the  land  lies.  (V.  C.  1873,  c,  108,  §  71 
&  seq. ;  2  Lorn.  Dig.  516  &  seq. ;  2  Insts.  Com.  &  Stat. 
Law,  3,  900.) 
3^.  Caveats. — To  prevent  the  issuing  ot  a  Grant. 

The  caveat  is  entered  in  the  land  office,  being  a  caution 
against  any  grant  being  issued  to  the  party,  for  reasons 
plainly  and  definitely  set  forth  in  the  caveat  itself.  The 
caveat  is  by  the  register  certified  to  the  county  or  circuit 
court  of  the  county  in  which  the  land  lies ;  and  thereupon 
the  clerk  of  the  court  issues  a  summons,  requiring  the 
applicant  for  the  grant  to  appear  and  defend  his  right. 
The  court  is  then  to  proceed  to  determine  the  right  of 
the  cause  in  a  summary  way,  without  pleadings  in  writ- 
ing, impannelling  a  jury,  if  required  by  any  party,  to 
ascertain  any  material  facts  not  agreed  by  the  parties. 
If  judgment  be  for  defendant,  upon  delivery  of  a  copy 
of  it  into  the  land  office,  the  caveat  is  vacated,  and  the 
grant  issues  in  accordance  with  the  warrant,  location  and 
survey.  If  it  be  for  the  plaintiff,  upon  delivering  a 
copy  into  the  land  office,  together  with  a  plat  and  cer- 
tificate of  survey,  the  grant  is  issued  to  him.  (V  0. 
1873,  c.  108,  §  29  to  34  &  seq ;  2  Lom.  Dig.  510  &  seq.; 
2  Insts.  Com.  &  Stat.  Law,  900.) 
3^  Fines;  W.  C. 
1'.  Nature  of  Fines. 

A  fine  is  an  amicable  composition  of  a  collusive  suU,  in- 
tended to  operate  as  a  conveyance  of  lands,  by  a  solemn  re- 
cognition by  matter  of  record,  of  the  title  of  the  proposed 
vendee.  It  is  of  equal  antiquity  with  the  first  rudiments 
of  the  common  law.  (2  Bl.  Com.  34:8-'9 ;  1  Insts.  Com. 
&  Stat.  Law,  3,  900,  &c.) 
2'.  The  Proceedings  in  Fines. 

See  2  Bl.  Com.  350  &c.;  Id.  App'x.  449; 
W.  C. 
1«.  The  Writ  of  JProedpe  quod  Reddat,  whereby  the  suit  is 

commenced. 
2«.  The  licentia  concordandi,  or  leave  to  agree  the  suit. 
S'.  The  Concord,  or  Agreement  itself. 

•    "Where  the  cognizor  (so  the  intended  grantor  who  ac- 
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knowledges  the  intended  grantee's  title  is  styled),  is  a. 
married  woman^  she  is  examined  privily  and  apart  from 
her  husband,  to  ascertain  whether  she  acted  without  con- 
straint, before  the  court  will  sanction  the  compr6mise. 
(2  Bl.  Com.  App'x.  449.) 
4«.  Note  of  Fine. 

This  is  the  abstract  of  the  su%  enrolled  and  jfrodaimedj 
or  published,  so  as  to  impart  additional  notoriety  to  the 
transaction.     (2  Bl.  Com.  App'x.  449.) 
5*.  Foot  of  Fine,  or  Conclusion. 

Setting  forth  a  connected   statement  of   the  whole 
transaction,  followed  by  the  proclamations  required  by  a 
variety  of  statutes,  from  27  Edw.  I,  c.  1,  to  31  EUz.  c.  2. 
(2  Bl.  Com.  362;  Id.  App'x.  450.) 
3'.  The  Several  Sorts  of  Fines. 

Fines  are  of  ftur  several  kinds^  of  which  it  must  sufSce 
to  say  that  the  first  is  an  acknowledgment  of  the  right 
of  the  cognizee^  as  derived  by  previous  gift  from  the  cog- 
nizor :  the  second  an  acknowledgment  of  the  right 
m^dy,  without  mentioning  the  pre^ons  git(  of  the  cog- 
nizor;  the  third  where  the  cognizor,  in  order  to  make 
an  end  of  disputes,  though  he  acknowledges  no  prece- 
dent right,  yet  grants  the  cognizeo  an  estate  de  novo  ; 
and  the  fourth,  where  the  cognizor  recognizes  Xha  pre- 
vious right  of  the  cognizee,  and  the  latter  grants  back 
again  to  the  cognizor,  or  perhaps  to  a  stranger,  some^ 
other  estate  in  the  premises.  (2  K.  Com.  352-'3.) 
4',  The  Purposes  for  which  Fines  are  Employed  in  England. 
Fines  were  employed  in  order  to  bar  (i.  e.  to  convey) 
estates-tail  in  fee-simple,  to  cut  off  remainders  and  rever- 
sions dependent  thereon,  to  convey  estates  and  rights  of 
married  women^  and  generally  to  confirm  and  secure  sus- 
picious titles,  and  put  an  end  to  all  litigation.  (2  BL 
Com.  353-'4,  &  n  (14).) 
5'.  The  Force  and  Effect  of  a  Fine ;  W.  C. 
1*.  Force  and  Effect  of  a  Fine  at  Common  Law. 

The  effect  of  a  fine  at  common  law  is  owing  to  the 
apparent  suit  and  judgment  therein,  and  in  the  case  of 
a  married  woman,  to  theprivy  examination  also.  But  in- 
dependently of  statute  (4  Hen.  VII,  c.  24,  but  especiallv 
32  Hen.  VIII,  c.  36),  a  fine  did  not  bar  an  estate-tail, 
it  having  been  eoopressly  declared  to  the  contrary  by  the 
Stat.  13  Edw.  I,  c.  1,  whereby  estates-tail  were  created. 
(2  Bl.  Com.  354-'5.) 
2«.  Force  and  Effect  of  a  Fine  by  Sundry  Statutes  in  Eng- 
land. 

See  27  Edw.  I,  c.  1,  (A.  D.  1299);  5  Hen.  IV,  c.  14, 
(A.  D.  1404);  1  Rich.  HI,  c.  7,  (A.  D.  1483);  4  Hen. 
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VII,  c.  24,  (A.  D.  1489);  32  Hen.  VHI,  c.  36,  (A.  D. 
1641);  23  Eliz.  c.  3,  (A.  D.  1681);  31  Eliz.  c.  2,  (A. 
D.  1689);  3  &  4  Wm.  IV,  c.  74,  (A.  D.  1833),  Abol- 
ishing Fines.  (3  Bl.  Com.  363,  &  seq;  Wms.  Keal. 
Prop.  46,  &  seq.) 
4®.  Common  Recoveries;  W.  C. 
1'.  Origin  and  Nature  of  Common  Recoveries. 

Common  recoveries  were  invented  by  the  ecclesiastics, 
being  one  of  their  several  very  ingenious  devices  to  evade 
the  statutes  of  mori-rrudn^  and  introduced  immediately 
after  the  Stat.  7  Edw.  I,  St.  2,  (about  A.  D.  1279).  A 
common  recovery  is  a  collusive  suit^  instituted  by  the  in- 
tended grantee  against  the  intended  grantor,  in  which 
the  land  in  question  is  supposed  to  be  recovered  by  the 
grantee.  The  ingenious  inventors  derived  little  benefit 
from  it,  the  parHament  having,  with  unwonted  promp^ 
ness,  by  Stat.  13  Edw.  I,  c.  32,  (A.  D.  1286),  embraced 
collusive  recoveries^  within  the  statutes  of  mort-main.  (2 
Insts.  Com.  &  Stat.  Law,  620-21) ;  and  they  seem  to 
have  remained  little  noticed  or  used  for  almost  200  years, 
when,  in  Taltarum's  Case,  (12  Edw.  IV,  A.  D.  1473), 
they  were  first  employed  to  bar  estates-iaily  and  were  then 
awakened  to  fresh  life  and  energy.  (2  Bl.  Com.  367, 
&c. ;  2  Insts.  Com.  &  Stat.  Law,  86-'7,  906,  &c.) 
2'.  Proceedings  in  Common  Recoveries;  W.  C. 
1«.  The  Writ  of  Prcecipe  qrwd  Reddat. 

Whereby  the  collusive  suit  is  commenced.      (2  Bl. 
Com.  App'x.  460.) 
2«.  Appearance  of  Tenant,  and  Voucher  of  the  pretended 
Vendor  to  Warranty. 
See  2  Bl.  Com.  App'x.  451. 
3«.  Appearance  of  pretended  Vendor,  as  Vouchee^  and  his 

undertaking  to  Defend  the'  Title. 
4«.  Leave   to    Demandant   to   imparl    (confer)   with  the 

VoucheCy  and  the  VoU'  hee^s  Default. 
6«.  Judgment  for  the  Land  against  the  Tenant,  or  JRe- 
covereCj  and  for  him  over^  against  the  Vovxihee. 
See  2  Bl.  Com.  App'x.  461-'2. 
3'.  Causes  of  the  Efiicacy  of  Common  Recovery  as  a  Mode 
of  Conveyance. 

See  2  Bl.  Com.  364-'60 ; 
W.  C. 
1«.  The  Apparent  Suit^  and  Judgment^  as  if  in  InvHum. 

See  2  Bl.  Com.  367-'8. 
2«.  The  Supposed  Recompense  in  ValuCy  by  means  of  the 
Voucher  to  Warranty,  which  recompense  is  held  as  the 
Lands  recovered  were. 
See  2  Bl.  Com.  369-'60. 
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4^  Force  and  Effect  of  Common  Recoveries. 

A  common  recovery,  whilst  it  existed,  was  an  absolute 
bar,  not  only  of  all  estates-tail,  but  of  remainders  and  re- 
versions expectant  on  the  determination  of  such  estates. 
(2  Bl.  Com.  361.) 
6^  Substitute  for  Common  Recovery  in  England. 

A  simple  deed  executed  by  tenant  in  tail  in  possession, 
and  enrolled  in  the  court  of  chancery,  is  substituted  as 
well  for  a  fine^  sf  for  a  common  recovery^  by  Stat.  3  &  4: 
Wm.  IV,  c.  74,  (A.  D.  1833);  and  both  fines  and  re- 
coveries are  abolished.     (Wms.  Real  Prop.  46,  48.) 
3^.  Conveyances  by  the  Special  Custom  of  Particular  Places, 
Conveyances  which  owe  their  validity  and  effect  to  the 
special  custom  (that  is,  the  local  law)  of  particular  places,  re- 
late exclusively  to  copy-hold  lands,  and  such  customary  es- 
tates as  are  holden  in  ancient  demesne,  &c.    Copy-hold  estates 
being  held  at  the  will  of  the  lord,  according  to  the  custom  of 
ike  manor,  as  evidenced  by  the  copy  of  the  rolls  or  record 
of  the  court  of  the  manor,  are  transferred  in  like  manner, 
according  to  the  custom  of  the  manor.     (2  Bl.  Com.  365,  &c.) 
In  Virginia,  and  generally  in  the  United  States,  we  can 
have  no  lawful  custom,  that  is  in  the  sense  of  a  local  law,  be- 
<5au8e  a  custom  must  be  of  immemorial  continuance;  but  when 
our  ancestors  came  hither  in  1607,  they  brought  with  them' 
the  general  common  law,  but  no  local  customs,  so  that  any 
local  custom  which  is  now  alleged  to  exist  here  must  have 
•originated    since    1607,  and,  therefore,   cannot  be   imme- 
morial.    (Harris  v.  Carson,  7  Leigh,  632;  Mason  v.  Mogus, 
2  Rob.  606;  Gross  v.  Griss,  3  Grat,  262;  2  Insts.  Com.  & 
Stat.  Law,  493 ;  1  Do.  34.) 
2^  Incumbrances  on  Property. 

The  incumbrances  on  property  consist  of,  (1),  mortgages ; 
(2),  deeds  of  trust ;  and  (o),  judgments  and  other  liens  chiefly 
of  record. 

See  2  Bl.  Com.  167,  &c.;  4  Kent's  Com.  135,  &c.;  1  Lom. 
Dig.  411,  &c. ; 
W.  C. 
1®.  Mortgages ;  W.  C. 
1^.  Nature  of  Mortgages. 

Mortgages  are  conveyances  of  property  by  way  of  pledge, 
and  may  contemplate  that  the  property  shall  be  retained  by 
the  creditor  until  out  of  the  rents  and  profits  the  debt  is  paid, 
which  is  styled  vivum  vadium,  and  is  now  seldom  resorted  to ; 
or  they  may  transfer  the  property  to  the  creditor  for  any  given 
estate  or  interest  as  may  be  agreed  upon,  with  a  condition  to  be 
void  if  the  money  is  paid  by  an  appointed  day.  Then,  if  the 
money  secured  by  the  pledge  is  paid  by  the  day  named,  the 
land  or  other  subject  is  dead  to  the  creditor ;  and  if,  on  the 
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other  hand,  it  is  not  paid  by  the  day  named,  the  land  is  thence- 
forward in  law  dead  to  the  debtor.  Seeing,  then,  that  the  land 
or  other  subject  is  in  either  event  dead  to  one  party  or  the 
other,  the  pledge  is  rather  fancifully  denominated  a  mortuum 
vadium^  or  mortgage. 

From  this  description,  it  appears  that  a  mortgage  is  a  con- 
veyance of  land  or  other  subject  in  fee-simple,  for  life  or  for 
years,  as  the  parties  may  agree,  with  a  view  to  secure  a  debty 
&c.,  upon  condition  that  the  grantee's  estate  shall  be  voidy  if 
by  an  appointed  day  the  debt  is  paid.     K  it  be  not  paid  by 
that  day,  the  property  is  gone  from  the  mortgagor,  and  be-^ 
comes  vested  in  the  mortgagee  indefeasibly,  according  to 
the  plain  and  unmistakeable  terms  of  the  conveyance  itself. 
(2  Insts.  Com.  &  Stat.  Law,  278  &  seq) ; 
W.  C. 
1®.  Estate  Conveyed  in  Mortgage. 

The  estate  may  be  any  interest  whatever  in  fee-simple,  for 
life  or  for  years.     (2  Insts.  Com.  &  Stat.  Law,  279.) 
2*.  The  Character  of  the  Conveyance. 

The  conveyance,  according  to  the  arrangement  of  the 
parties,  is  always  expressly  or  impliedly  on  condition  as 
above  explained  ;  although  it  may  be  that,  by  inadvertence 
or  fraudulent  design,  no  condition  is  mentioned ;  but  the 
conveyance  purports  to  he  absolute.  In  such  case  parol  (or 
verbal)  evidence  is  admissible,  to  prove  the  true  character  of 
the  transaction ;  and  upon  its  appearing  satisfactorily  that  a. 
security  for  money  was  designed,  it  is  construed  in  equity  to 
be  a  mortgage,  (2  Insts.  Com.  &  Stat.  Law,  281.) 
3®.  The  Equity  of  Redemption. 

We  have  seen  that,  in  a  court  of  law^  if  the  mortgagor 
omits  to  pay  the  money  at  or  before  the  time  stipulated  in 
the  condition,  the  estate  mortgaged  becomes  the  absolute 
property  of  the  mortgagee  or  creditor.  This  generally  op- 
erated with  more  or  less  hardship  on  the  mortgagor,  the 
subject  mortgaged  being  usually  worth  more  than  the  debt; 
but  it  continued  for  several  centuries  to  characterize  the 
transaction.  The  court  of  chancery  at  length,  upon  the 
groimd  that  regard  should  be  had  to  the  substance^  and  not 
the  forms  of  things^  and  that  the  object  of  a  mortgage  is  to 
secure  the  payment  of  the  money  stipulated  to  be  paid,  not 
on  the  very  day  named,  but  within  a  reasonable  time^  adopted 
the  practice  of  obliging  the  mortgagee  to' accept  the  money, 
and  discharge  the  mortgagee  even  though  the  day  "^ere  past,, 
so  that  it  were  offered  within  a  reasonable  interval  afterwards. 
As  this  right  was  recognized  only  in  a  court  of  equity,  it 
was  denominated  an  equity;  and  as  it  ws&  aright  to  redeem,  it. 
was  called  an  equity  of  redemption,  and  in  process  of  time,  tiia 
equity  of  redemption  was  so  inseparably  annexed  to  the.* 
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idea  of  a  mortgage,  that  not  the  most  positive  and  direct 
stipulations  would  prevent  it  from  attaching.  (2  Insts.  Com. 
&  Stat.  Law,  281.) 
4®.  Power  of  sale  sometimes  Reserved  to  the  Mortgagee. 

Within  the  last  three-score  years  a  pernicious  practice, 
tending  to  much  oppression  and  fraud,  has  sprung  up  in 
England,  of  avoiding  the  expense  and  delay  incident  to  the 
foreclosure  of  a  mortgage  by  a  bill  in  equity,  of  inserting 
in  the  mortgage  itself  a  power  to  the  mortgagee  to  sell  the 
mortgaged  subject,  should  default  be  made  in  the  payment 
of  the  debt.  This  is  indeed  lupo  committer e  agnum.  By 
force  of  such  a  power  the  creditor  is  allowed  to  sell  with- 
out the  intervention  of  a  court  of  chancery.  This  practice 
has  not  received  the  sanction  of  our  courts,  in  respect  to 
landSj  (although  it  may  perhaps  be  admitted  as  to  chattels); 
and  offering  as  it  does,  such  facilities  for  oppression  and 
fraud,  it  is  to  be  hoped  it  never  will.  In  order  to  achieve 
the  same  result,  (of  a  speedy  sale,)  we  employ  a  deed  of 
trusty  whereby  the  subject  is  couveyed,  not  to  the  mort- 
gagee, but  to  a  third  persouy  supposed  to  be  impartial j  and 
to  l^im  is  committed  the  power  of  sale,  and  not  to  the 
creditor.  (2  Insts.  Com.  &  Stat.  Law,  295  &  seq.) 
5®.  Character  of  Estate  of  Mortgagor  and  Mortgagee  respec- 
tively. ^ 

Upon  the  execution  of  the  mortgage,  the  mortgagee  is 
the  legal  owner  of  the  land,  or  other  subject,  and  is  entitled 
to  the  possession  thereof,  unless  the  contrary  is  stipulated 
in  the  deed  of  mortgage  itself.  And  although  in  practice 
the  mortgagor  usually  remains  in  possession,  yet,  in  the 
absence  of  any  stipulation  to  that  effect  contained  in  the 
mortgage  deed,  it  i^  only  as  tenant  at  will^  or  rather  by  mf- 
Jerancej  to  the  mortgagee.  The  mortgagee's  title  and  es- 
tate are  not  absolute,  but  conditional,  while  the  contingency 
of  payment  is  in  suspense ;  so  that,  if  the  mortgagor  per- 
form the  cpndition,  bj  paying  the  money  at  the  time  stipu- 
lated, the  mortgagee's  estate  is  defeated. 

Upon  the  failure  of  the  mortgagor  to  perform  the  con- 
dition, by  paying  the  money,  the  mortgagee's  estate,  which 
before  was  conditional,  becomes  absolute  at  law,  and  then, 
if  the  mortgagor  still  continue  in  possession,  it  is  by  the  as- 
sent, express  or  implied,  of  the  mortgagee,  and  in  general 
he  is,  at  law,  no  more  than  the  latter's  tenant  by  sufferance. 
But  the  mortgagor  may  still  assert,  in  a  court  of  chancery, 
his  equity  of  redemption^  the  mortgagee  being  in  equity  re- 
garded as  a  mere  trustee  for  the  mortgagor,  holding  the 
property  only  as  a  security  for  the  money  due.  (2  Insts. 
Com.  &  Stat.  Law,  300,  315.) 
2*.  Foreclosure  of  Mortgages. 
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The  right  or  equity  of  redemption  has  been  akeady  described 
as  attaching  itself,  m  equitify  inherently  in  all  mortgages, 
that  is,  in  all  securities  for  money  ^  no  matter  how  expressly  and 
peremptorily  it  is  excluded.  When,  therefore,  the  mortga- 
gor commits  default  in  the  payment  of  the  money,  whereby 
the  land  or  mortgaged  subject  becomes,  at  law,  the  absolute 
property  of  the  mortgagee,  the  latter  may  immediately  file 
his  bill  in  equity  to  foreclose^  or  cut  off  the  mortgagor's  ri^t 
to  redeem.  Upon  this  bill  of  foreclosure  being  filed,  a  day 
is  appointed  to  the  mortgagor  to  redeem  (usually  within  six 
months,)  which  if  he  fails  to  do,  he  is  forever  foreclosed  or 
barred  from  asserting  his  equity  to  redeem  thereafter,  and  ac- 
cording to  the  English  practice,  the  ownership  and  possession 
are  confirmed  to  the  mortgagee.  In  the  United  States  the 
land  or  mortgaged  subject  is  directed  to  be  sold,  the  debt  and 
costs  to  be  paid,  and  the  residue,  if  any,  goes  to  the  mort- 
gagor. (2  Insts.  Com.  &  Stat.  Law,  318  &  seq.) 
3^.  Forms  of  Mortgage  most  Commonly  in  Use. 

See  Grayd.  Forms,  370,  &c;  Tate  &  Sand's  Amer.  Forms, 
205,  &c ;  First  App'x  to  this  work ;  Sand's  Forms,  94  &  seq. 
2*^.  Deeds  of  Trust  to  Secure  Debts ;  W.  C. 
1^.  Nature  of  Deeds  of  Trust. 

A  deed  of  trust  is  a  conveyance  to  some  supposed  impartial 
person  as  trustee,  of  lands  or  of  chattels,  upon  tru^t,  to  let  the 
debtor  remain  in  possession  until  default  is  made  in  paying  the 
debt,  and  then  upon  the  further  trust  to  sell  the  lands,  &c., 
in  the  manner  and  upon  the  terms  prescribed  in  the  deed, 
or  if  the  deed  is  silent,  in  the  manner  and  upon  the  terms 
prescribed  by  the  law,  (Y.  C.  1873,  c.  113,  §  6,)  and  out 
of  the  proceeds,  to  pay,  (1),  The  costs  and  charges  attending 
the  execution  of  the  trust;  (2),  The  debt,  with  the  iJiterest 
thereon;  and  (3),  The  residue,  if  any,  to  the  debtor  and  his 
assigns.     (V.  C.  1873,  c.  113,  §  6.) 

This  security  is  now  well  nigh  universally  substituted  in 
Virginia,  and  generally  in  the  United  .States,  for  the  mort- 
gage. It  has  the  great  advantage  {to  the  creditor',)  of  enabl- 
ing him  to  procure  the  property  to  be  sold,  and  subjected 
to  pay  the  debt,  without  recourse  to  a  court  of  equity, 
which  is  both  expensive  and  attended  with  delay.  (2  Insts. 
Com.  &  Stat.  Law,  285  &  seq.) . 

The  interposition  of  equity  is  thought  to  be  less  needful 
in  this  case  than  in  a  mortgage,  because  the  sale,  and  the 
disposition  of  the  proceeds  are  made,  not  by  the  creditor, 
but  by  a  third  person,  selected  by  the  mutual  choice  of  the 
parties,  for  his  supposed  impartiality  and  fairness,  as  alike 
friendly  to  all  concerned.  (2  Insts.  Com.  &  Stat.  Law,  285.) 
2*.  The  Trustee,  his  Duty  and  his  Compensation;  W.  C. 
1«.  The  Trustee's  Duty ;  W.  C. 
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1'.  The  General  Principle  of  Trustee's  Duty. 

The  trustee,  in  the  performance  of  his  duties,  ought  to  be 
characterized  especially  by  fairness  and  impartiality.  (2 
Insts.  Com.  &  Stat.  Law,  286  &  seq.) 

It  is  his  privilege  to  ask  at  aU  times  the  instructions  of  the 
court  of  equity  in  the  administration  of  his  trust,  that 
court  being  charged  with  the  universal  supervision  and 
direction  of  all  trusts,  with  power,  for  sufficient  cause  shown, 
to  remove  trustees,  as  well  as  to  control  their  conduct,  to 
appoint  new  trustees,  and  to  remove  all  obstructions  as  far 
as  may  be  out  of  the  way  of  the  efficient  execution  of  the 
trust.  It  is  the  trustee's  dutij  also  to  solicit  the  aid  of  that 
court,  whenever  any  doubt  is  suggested  as  to  the  sum  dice 
and  to  be  raised  by  sale  under  the  deed,  or  where  the  title 
is  enveloped  in  any  doubt,  which  would  materially  depre- 
ciate the  value  of  the  property,  &c.  (2  Insts.  Com.  &  Stat. 
Law,  312-'13.)  But  if  the  trustee,  not  regarding  his  duty, 
or  taking  another  view  of  it,  declines  or  omits  to  ask  the 
intervention  of  the  court,  either  of  the  parties  interested, 
debtor  or  creditor,  may  apply  for  its  aid.  (1  Lom.  Dig. 
425  &  seq;  Wilkins  v.  Gordon,  11  Leigh,  527;  Wash.  &c., 
E.  R.  Co.  V.  Alex.  R.  R.  Co.,  19  Grat.  592 ;  Rossett  v. 
Fisher,  11  Grat.  492.) 
2'.  The  Particulars  of  the  Trustee's  Duty;  W.  C. 

1«.  To  sell  the  Subject-matter,  and  return  an  Account  of  Sales. 
See  V.  C.  1873,  c.  128,  §  5;  Id.  c.  113,  §  6;  2  Insts. 
Com.  &  Stat.  Law,  222,  286. 
2*.  To  Distribute  the  Proceeds  according  to  Law. 

See  V.  C.  1873,  c.  113,  §  6 ;   Id.  c.  128,  §  7;  2  Insts. 
Com.  &  Stat.  Law,  287. 
2".  The  Trustee's  Compensation. 

In  England  no  compensation  is  allowed  a  trustee,  unless  it  be 
so  stipulated  in  the  deed  creating  the  trust,  upon  the  frivolous 
pretext  that  the  office  is  one  q/^  friendshipy  and,  therefore, 
is  not  to  be  compensated  with  money ;  but  that  doctrine 
does  not  prevent  the  trustee  from  employing  paid  agents^ 
who  in  fact  transact  the  whole  business.  The  trust-fund^ 
therefore,  is  not  benefited,  but  rather  placed  at  a  disad- 
vantage pecuniarily  by  the  principle,  whilst  the  benefit  of 
an  active  personal  administration  bv  a  friendly  trustee, 
selected  for  his  supposed  capacity  for  usefulness,  is  lost. 
(2  Insts.  Com.  &  Stat.  Law,  223,  287.) 

In  Virginia  a  wiser  system  prevails,  the  trustee  hav- 
ing always  been  allowed  a  fair  remuneration  for  his  trouble 
and  risk.  This  remuneration  the  courts  were  accustomed 
to  reckon  at  about  jive  per  cent,  on  receipts^  that  is,  on  the 
debty  or  on  so  much  of  it  as  was  made  out  of  the  trust- 
subject.      But  it  might  be  more  or  less,  according   to 
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circumBtances ;  the  criterion  being  a /air  remuneration  for 
trouble  and  responsibility.  And  for  misconduct  on  the  part 
of  the  trastee,  all  compensation  might  be  denied.  (2  Insts. 
Com.  &  Stat.  Law,  287-'& ;  Jones  v.  Lackland,  2  Grat.  87; 
Boyd  V.  Boyd,  3  Grat.  109.) 

With  this  scheme  of  compensation,  the  legislature,  not 
very  judiciously,  it  would  seem,  have  thought  fit  to  in- 
terfere, and  by  statute  to  prescribe,  in  all  cases  of  trusts 
to  secure  debtSj  one  uniform  rate  of  remuneration,  being 
the  same  allowed  to  sheriffs,  <&c.,  in  sales  under  execution, 
viz:  five  per  cent,  on  the  first  $300,  and  two  per  cent, 
on  the  residue  of  the  proceeds.  (V.  C.  1873,  c.  113, 
§  6.)  This  statutory  rule  being  inflexible,  sometimes 
gives  the  trustee  less  than  a  fair  compensation,  and  some- 
times more  than  is  just.  It  places  him,  moreover,  under 
a  direct  inducement  to  sell  as  much  of  the  trust-subject 
as  he  can  find  a  plausible  pretext  for  selling,  which  is  con- 
trary to  his  duty  (Michie  v.  Jeffries,  21  Grat.  324),  the 
statute  allowing  commission,  not  on  the  debt  (to  which, 
under  the  administration  of  the  courts,  it  was  limited, 
(Jones  V.  Lackland  &  als,  2  Grat.  87),  but  on  the  proceeds  of 
sale,  (2  Lists.  Com.  &  Stat.  Law,  287-'8 ;  V.  C.  1873,  c. 
128,  §  5,  9.)  . 
3*.  Cases  wherethe  Aid  of  the  Court  of  Chancery  is  Bequired ; 
W.  C. 
1®.  Where  the  Title  to  the  Trust-subject  is  Clouded. 

Whether  the  title  to  the  trust-subject  be  clouded  by  ad- 
verse claims  or  by  prior  incumbrances,  it  is  alike  improper 
for  the  trustee  to  proceed  to  sell,  because  a  sale  under  such 
circumstances  will  geuerally  be  disadvantageous.  He  ought 
to  forbear  to  sell  until  the  embarrassment  is  removed, 
which  must  generally  be  done  through  the  agency  of  a 
court  of  equity,  either  upon  his  application,  or  upon  the 
application  of  any  one  interested.  (2  Lists.  Com  &  Stat. 
Law,  288  &  seq.) 
:2®.  When  the  sum  to  be  raised  is  reasonably  Dovhtftd. 

See  2  Insts.  Com.  &  Stat.  Law,  288. 
3®.  When  no  Trustee  authorized  to  act  t«  in  Existence;  W.  C. 
1'.  By  reason  of  the  Death,  Bemoval,  or  Refusal  to  act  of 
a  Sole  Trustee. 

Equity  never  suffers  a  trust  to  fail  for  want  of  a  trus- 
tee^ and,  therefore, 'will  supply  one  in  any  of  these  cases. 
(2  Insts.  Com.  &  Stat.  Law,  289.) 

In  Virginia,  two  statutory  provisions  have  conveniently 
superseded,  for  the  most  part,  the  occasion  at  least  for  a 
formal  bill  in  chancery,  namely : 

(1),  That  where  a  sole  trustee,  or  all  of  several  trustees, 
<iie,  remove  from  the  commonwealth,  or  decline  the  trust, 


PT.  I,  DIV.  n,  OH.  III.]  00NTJBACT8  EXECUTED.  65 

a  new  trustee  may  be  mbstituted  upon  application,  simply 
by  motion  to  the  circuit  or  corporation  or  county  court,  of 
the  coimty  or  corporation  where  the  deed  is  recorded,  on 
ten  days'  notice  to  the  creditors  and  other  persons  con- 
cerned.    (V.  C.  1873,  c.  74,  §  8.) 

(2),  That  the  personal  represeriiaiive  of  a  sole  or  surviv- 
ing trustee  shall  execute  the  trust,  unless  the  instrument 
creating  the  trust  shall  otherwise  direct,  or  some  other 
trustee  be  appointed  for  the  purpose  by  a  court  of  chan- 
cery. (V.  0.  1873,  c.  174,  §  9.) 
2'.  By  reason  of  the  Death  or  Refusal  to  act  of  one  of  seve- 
ral Joint  Trustees. 

The  refusal  to  act  of  one  of  several  joint  trustees  has  al- 
ways made  an  application  to  equity  indispensable,  as  in 
case  of  a  joint  trusty  all  the  trustees  must  unite.  (2  Insts. 
Com  &  Stat.  Law,  289.) 

The  death  of  one  of  several  joint  trustees  at  common  law 
occasioned  no  embarrassment,  the  interest  surviving  to  the 
survivor,  and  the  power  along  with  it.  And  so  it  is  by  our 
present  i<iatutes  in  Virginia.  (V.  C.  1873,  c.  112,  §  19; 
2  Insts.  Com.  &  Stat.  Law,  289-'90.) 
4*.  Where  the  Debtor  dies  before  the  Trust  is  Executed. 

It  is  safer  to  cause  the  trust  to  be  executed  under  the 
immediate  direction  of  the  court  of  chancery,  (Gibson  v. 
Jones,  5  Leigh,  374;  2  Insts.  Com.  &  Stat.  Law,  290); 
but  it  is  not  tisucUj  and  can  hardly  be  said  to  be  necessary. 
(2  Insts.  Com.  &.  Stat.  Law,  290;  V.  C.  1873,  c.  113,  §  6.) 
4*.  The  Usual  Forms  of  Deeds  of  Trust. 

See  V.  C.  1873,  c.  113,  §  5 ;  Tate  &  Sands'  Amer.  Forms, 
217,  &c. ;  First  Appendix  to  this  work. 
3*.-  Judgments  and  other  Liens  of  Record ;  W.  C. 
1*.  Judgments  and  Decrees. 

A  decree  of  a  court  of  chancery,  if  for  money  or  specific 
property ,^us  made  by  statute  in   Virginia,  (V.  C.  1873,  c. 
182,  §  1 ;   2  Insts.  Com  &  Stat.  Law,  270  &  seq),  to  stand 
on  the   same  footing  as  the  judgment  of  a  court  of  law, 
operating  the  same  lien,  and  being  enforced  by  the  same 
procedure.     (See  V.  C.  1873,  c.  182,  §  2.) 
W.  C. 
1®,  Whence  Originates  the  Lien  on  Lands^  of  Judgments  and 
Decrees. 

The  lien  of  judgments  originates  in  the  statute  13  Edw. 
I,  c.  18,  (A.  D.  1285),  which  authorized  to  be  levied  upon 
lands,  a  writ  of  execution,  denominated  a  writ  of  elegit  (2 
Insts.  Com.  &  Stat.  Law,  263,  &  seq.,  270.)  That  of  de- 
crees in  chancery  for  specific  property,  or  for  money,  in  a 
statute  of  Vir^nia,  putting  them  on  the  same  footing  as 
judgments,     {oupra  1\)      With  us,  however,  we  have  a 
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statute  specially  enacting  that,  "  Every  judgment  (and  de- 
cree) for  money  *  ♦  »  against  any  person,  shall  be  a 
lien  on  all  the  real  estate  of  or  to  which  such  person  shall 
be  possessed  or  entitled,  at  or  after  the  date  of  such  judg- 
ment ;  or  if  it  was  rendered  in  court,  at  or  after  the  com- 
mencement of  the  term  at  which  it  was  so  rendered,"  with 
some  exceptions  not  now  needful  to  be  noticed  (V.  C.  1873, 
c.  182,  §  6);  and  another  provision,  that  "the  lien  of  a 
judgment  (or  decree)  may  always  be  enforced  in  a  court  of 
equity:'   (V.  C.  1873,  c.  182,  §  9.) 

It  should  be  observed  that  the  lien  of  a  judgment  or  de- 
cree extends  to  lands  only.  In  order  to  obtain  a  lien  on 
personalty^  the  creditor  must  sue  out  a  writ  ot  fieri  facias  j 
which  binds  what  it  may  he  levied  on  only  from  the  time 
that  the  writ  is  delivered  to  the  officer  to  he  executed^  (V. 
C.  1873,  c.  184,  §  27  &  seq) ;  and  other  personalty,  i.  e.  per- 
sonalty on  which  the  execution  may  not  he  levied  (includ- 
ing choses  in  action^  equitable  interests  uncertain  in  amount 
or  value,  &c.)  from  the  same  time,  with  certain  exceptions, 
(V.  C.  1873,  c.  184,  §  3).  (But  see  Puryear  v.  Taylor,  12 
Grat.  401 ;  Evans  v.  Grcenhow,  15  Grat.  153 ;  Charron  v. 
Boswell,  18  Grat.  222.)  Our  statutes,  under  the  pressure 
of  the  disastrous  consequences  of  the  late  civil  war,  and  in 
pursuance  of  what  the  writer  cannot  but  regard  as  the  de- 
plorable policy  of  obstructing  the  collection  of  debts  (thus 
sacrificing  the  justice  due  to  one  class  in  order  to  protect  the 
interest  of  another),have  abolished  the  writ  of  elegit  since  26th 
.  of  March,  1872,  (V.C.  1873,0.183,  §  26.)  The  Zien  of  judg- 
ments and  decrees,  however,  continues  unimpaired,  being 
preserved  by  the  statutory  declaration  of  the  lien,  (V.  C. 
1873,  c.  182,  §  6),  and  is  enforced  in  a  court  of  equity.  (V. 
C.  1873,  c.  182,  §  9.) 
2*  At  what  time  the  Lien  of  the  Judgment  or  Decree  Com- 
mences and  Terminates,  and  how  Enforced. 

The  Uen  commences  at  the  date  of  the  judgment  or  de- 
cree ;  or  if  it  was  rendered,  not  in  vacation,  but  m  court,  it 
commences,  in  general,  at  the  commencement  of  the  term  at 
which  it  was  rendered,  (V.  0.  1873,  c.  182  §  6);  that  is,  on 
the  first  day  of  the  term,  and  on  the  first  moment  (after 
midnight)  of  that  day.  (1  Lom.  Dig.  371-'2,  and  n.  ♦ ; 
Horsley  v.  Garth,  2  Grat.  492 ;  2  Insts.  Com.  &  Stat.  Law, 
271  &c.)  The  lien  terminates  only  when  the  judgment 
ceases  to  be  in  force,  and  is  no  longer  susceptible  of  being 
revived,  where  revival  is  necessary.  And  wherever  the  judg^ 
ment  is  revived  the  lien  is  revived  along  with  it.  (1  Lom. 
Dig.  375;  V.  C.  1873,  c.  182,  §  12, 13;  2  Insts.  Com.  & 
Stat.  Law,  272.) 

The  lien  of  a  judgment  or  decree,  independently  of  a  com- 
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paratively  recent  statute  (taken  from  1  and  2  Vict.  c.  110), 
extended  to  all  the  debtor^s  lands  in  the  commonwealth. 
The  statute  referred  to  very  judiciously  declares,  that  no 
judgment  shall  be  alien  on  real  estate  as  against  9^  purchaser 
thereof  for  valuable  consideration  without  notice,  unless 
it  be  docketed  in  the  clerk's  office  of  the  court  of  the  county 
or  corporation  wherein  such  real  estate  is,  either  within 
sixty  days  next  after  the  date  of  such  judgment,  or  fifteen 
days  before  the  conveyance  of  said  estate  to  such  purchaser 
(V.  C.  1873,  c.  182,  §  8,  3,  4.)  Although  the  lien  of 
a  judgment  has,  from  an  early  period,  been  always  enforc- 
able  in  a  court  of  equity,  (2  Stor.  Eq.  §  1216, 1216  a,  1216 
b;  2  Insts.  Com.  &  Stat.  Law,  294);  yet  it  is  now  expressly 
declared  by  the  statute  that  "  the  lien  of  a  judgment  may 
always  be  enforced  in  a  court  of  equity.*'  (V.  C.  1873,  c. 
182,  §  9.) 

3®.  Docketing  Judgments  and  Decrees. 

This  modern  requirement,  so  wisely  made,  applies,  it 

will  be  observed,  not  against  creditors^  but  only  against 

purchasers  for  value  and  without  notice,     (V.  C.  1873,  c. 

182,  §  3,  4.) 

2*.  Liens  of  Record, other  than  Judgments  and  Decrees;  W.  0. 

1^.  lAs  Pend^ens  and  Attachment. 

No  lis  pendens^  or  attachment  against  the  estate  of  a 
non-resident^  shall  bind  or  affect  2^  purchaser  of  real  estate, 
without  actual  notice  thereof,  unless  and  until  a  memoran- 
dum of  the  title  and  general  object  of  the  cause,  the  coiu*t 
where  pending,  a  description  of  the  land,  and  the  name  of 
the  person  whose  estate  is  intended  to  be  affected  thereby, 
is  left  with  the  clerk  of  the  court  of  the  county  or  corpora- 
tion where  the  land  is  situated,  to  be  recorded.  (V.  C. 
1873,  c   182.  §  5;  2  Insts.  Com.  &  Stat.  Law,  275-6!) 

2**.  Forthcoming  or  Delivery  Bond. 

A  forthcoming  or  delivery  bond  returned  to  the  clerk's 
office  whence  it  issued,  &c.,  against  such  of  the  obligors 
therein  as  may  be  alive  when  it  is  forfeited  and  so  returned^ 
shall  have  the  force  of  a  judgment;  but  no  execution  shall 
issue  thereon  until  awarded  by  the  court,  upon  motion,  on 
ten  days'  notice.  (V.  0.  1873,  c.  185,  §  2 ;  2  Insts.  Com. 
&  Stat.  Law,  274.) 

3®.  Vendor's  Lien. 

A  vendor  of  land^  (but  not  of  chattels)  is  considered  in 
equity  as  having  a  lien  on  the  land  for  the  purchase  money 
unpaid,  not  only  as  against  the  vendee  himself,  but  also 
against  all  persons  claiming  under  him,  unless  they  are  pur- 
chasers for  valtiej  and  without  notice^  save  when  the  lien 
has  been  intentionally  waived  by  consent  of  the  parties, 
which  it  is  for  the  vendeef  to  show.     (2  Stor.  Eq.  §  1217^ 
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1224,  1226 ;  Beirne  v.  Campbell,  4  Qrat.  126 ;  Kyles  v. 
Tait,  6  Grat.  48;  Stephens  v.  Hutchison,  6  Grat.  147; 
McCandlish  v.  Keene  <fe  als.,  18  Grat.  621.)  The  first  case 
in  Virginia  where  the  vendor's  lien  was  directly  acknow- 
ledged, is  Cole  V.  Scott,  2  Wash.  142.  And  it  has  since 
been  recognized  more  or  less  emphatically  in  Graves  v. 
McCall,  1  Call.  419;  Duval  v.  Bibb,  4  H  &  M.  118; 
Tompkins  v.  Mitchell,  2  Rand,  429.  But  though  recog- 
nized, it  has  not  been  regarded  favorably  by  the  courts, 
because  violative  of  the  policy  which  seeks  to  discourage 
secret  liens.  (Moore  v.  Holcombe,  3  Leigh,  697,  600,  601; 
Bayley  v.  Greenleaf,  7  Wheat.  46,  61 ;  Brawley  v.  Catron, 
8  Leigh,  522,  527;  McCandlish  v.  Keen  &  als.,  13  Grat. 
621-2.)  And  at  length,  by  statute,  the  lien  is  with  us  re- 
stricted to  those  cases  where  it  is  expressly  reserved  on  the 
face  of  the  conveyance.  (V.  C.  1873,  c.  115,  §  1.)  Hence  it 
is  that  the  lien  is  classed  with  those  of  record^  because 
the  deed  of  conveyance  is  icsually  recorded^  but  still,  as  the 
lien  may  exist,  although  the  conveyance  be  not  recorded^  the 
classification  is  not  free  from  objection. 
4®.  Mechanics'  Lien. 

The  lien  of  a  mechanic  for  the  cost  of  erecting  or  re- 
pairing buildings,  or  their  appurtenances,  on  land,  did  not 
exist  at  common  law,  unless  it  was  created  in  the  shape  of 
a  mortgage  or  deed  of  trust;  but  by  statute  in  Yirginia.  it 
is  provided  that  where  a  person  owning  or  having  an  inter- 
est in  land,  shall,  by  a  writing  signed  by  him^  contract  with 
another  to  pay  him  money  for  erecting  or  repairing  any 
building  on  such  land,  there  shall  be  a  lien  for  such  money 
•on  the  whole  interest  of  said  person  in  such  land,  and  the 
buildings  erected  thereon,  from  the'  time  that  the 
said  writing  is  duly  admiiied  to  record  in  the  county  or  cor- 
poration wherein  the  said  land  lies.  And  this  lien  may 
enure  to  a  sub-contractor,  artizan,  builder,  mechanic,  lum- 
ber-dealer, and  others  performing  labor  or  furnishing  ma- 
terials, &c.  But  the  lien  continues  for  no  more  than  six 
months  after  the  Itst  payment  becomes  due  (yet  so  as  in  no 
case  to  exceed  two  years  from  the  completion  of  the  work),  un- 
less suit  be  brought  within  that  time  to  enforce  the  lien. 
(V.  C.  1878,  c.  116,  §  2  &  seq.) 

Indeed,  by  a  more  recent  statute,  all  artizans,  builders, 
mechanics,  lumber-dealers,  and  others  performing  labor  or 
furnishing  materials  for  the  construction,  repair,  or  im- 
provement of  any  building  or  other  property,  shall  have  a 
lien,  as  hereinafter  provided,  upon  such  property,  and  so 
much  land  tlierewith  as  shall  be  necessary  for  the  conveni- 
ent use  and  enjoyment  of  the  premises,  for  the  work  done 
and  materials  furnished.     But  where  the  claim  is  far  re- 
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pairs  ordy^  no  lien  shall  attach  upon  the  property  repaired, 
unless  said  repairs  were  ordered  by  the  owner  of  the 
property,  or  his  agent:  And  it  should  be  observed,  that 
in  order  to  have  the  benefit  of  this  lien,  a  general  contrac- 
tor must,  within  thirty  days  after  the  completion  of  the 
work,  file  in  the  clerk's  office  of  the  county  or  corporation 
court  in  which  the  property  is  situated,  or  if  that  be  in  the 
city  of  Kichmond,  in  the  clerk's  office  of  the  chancery 
court  of  the  city,  (which  is  there  the  court  of  registry,)  a 
true  and  sworn  account  of  the  work  done  or  materials 
famished,  with  a  statement  attached,  that  it  is  intended  to 
claim  the  lien,  and  with  a  brief  description  of  the  property 
upon  which  it  is  claimed.  And  from  the  time  of  such  fil- 
ing all  persons  shall  be  deemed  to  have  notice  thereof.  (V. 
C.  1873,  c.  115,  §  3,  4.)  But  such  lien  shall  not  affect 
the  property  longer  than  six  months  after  it  is  secured,  un- 
less suit  be  brought  within  that  time  to  enforce  it,  or  unless, 
in  case  of  credit  payments,  when  six  months  is  allowed 
after  the  last  of  such  payments  becomes  due.     (Id.  §  7.) 

Provision  is  also  made  to  allow  sub-contractors,  work- 
men, and  furnishers  of  materials  to  share  the  benefit  of  the 
general  contractor's  lien,  as  above  stated,  provided  due  no- 
tice of  their  claim  be  given  to  the  owner  of  the  building, 
&c.     (V.  C.  1873.  c.  115,  §  5,  6,  8.) 

From  the  terms  of  §  3,  above  cited,  it  might  be  sup- 
posed that,  when  the  claim  is  not  for  repairs  only,  but 
for  the  erection  of  new  buildings,  or  improvements,  the 
lien  might  exist,  although  the  work  were  not  ordered  by  the 
owner  of  the  property,  or  his  agent.  It  can  hardly  have 
been  the  design,  however,  of  the  General  Assembly  thus 
to  improve  a  proprietor  out  of  his  property  without  his 
consent ;  and  that  conclusion  is  fortified  by  section  nine, 
which  declares  that  where  the  person  who  causes  the  build- 
ings or  improvements  to  be  erected,  owns  less  than  the  fee- 
simple,  ordy  his  interest  therein  shall-  be  subject  to  the  lien. 
(V.  C.  1873,  c.  115,  §  3,  9.)  But  no  doubt  the  consent  or 
acquiescence  of  the  owner  may  be  as  well  implied  from  his 
conduct  as  expressed  in  words.  Hence,  if  a  married  wo- 
man, having  a  separate  estate  in  lands,  allows  her  husband 
to  erect  buildings  thereon,  with  her  knowledge,  and  with- 
out an  express  dissent,  it  would  seem  that  the  lien  would 
exist  as  against  her.  (Spinning  v.  Blackburn,  13  Ohio, 
(N.  S.)  131:  Kidd  v.  Wilson,  23  Iowa,  464;  Peck  v. 
Hensley,  21  Ind.  344 ;  Caldwell  v.  Asbury,  29  Ind.  451 ; 
Peabody  v.  Eastern,  &c.  Society,  5  Allen  (Mass.),  540.) 

The  lien  may  be  enforced  hy  motion^  upon  reasonable 
notice  in  the  county  or  corporation  court  in  which  the  lien 
is  recorded^  or  in  a  court  of  equity,  like  other  liens.  (V. 
C.  1873,  c.  115,  §  10,  11.) 
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5®.  Lien  on  Oops  for  Advances  to  Farmers. 

Where  advances  in  money  or  supplies  are  made  to  per- 
sons engaged,  or  about  to  engage,  in  the  cultivation  of  the 
soil,  a  lien  on  the  crops  made  during  the  year  on  the  land 
for  whose  cultivation  the  advances  were  made,  to  the  ex- 
tent of  such  advances,  is  allowed,  provided  an  agreement 
ill  writing  is  entered  into  before  the  advances  are  made, 
specifying  the  amount,  which  agreement  is  to  be  recorded 
in  the  clerk's  oflBce  of  the  county  in  which  the  land  lies. 
(V.  C.  1873,  c.  115,  §  12.)  And  this  lien  may  be  enforced 
in  a  court  of  equity,  saving  to  landlords  their  proper  share 
of  rents  or  right  of  distress,  and  any  duly  recorded  liens 
existing  at  tlie  time  of  making  the  agreement,  and  also 
such  part  of  the  crops  as  is-  by  law  exempt  from  levy  or 
distress  for  rent.     (Id.  §  14.) 

6®.  Recognizances. 

Becognizances  operate  a  lien  very  much  as  judgments 
do,  and  like  them  must  be  docketed,  (V,  C.  1873,  c.  182, 
§  8,  4,  6,  &c.;  Id.  c.  205,  §  3  to  13;  Id.  c.  146,  §  13.) 

7®.  Liens  for  Taxes,  and  County  Levies. 

See  V.  C.  1873,  c.  37,  §  2,  &c. ;  Id.  c.  63,  §  17. 


CHAPTER  IV. 

Of  Wills. 

4*.  Modes  of  Securing  and  of  Transferring  Rights  which  relate  to 
Property,  by  means  of  WiUs. 

A  Will  is  an  authentic  and  complete  declaration,  made  in 
due  form  of  law,  of  a  man's  mind  or  last  will  of  what  he  would 
have  to  be  done  with  his  estate  after  his  death.  The  word 
testament  is  synonymous  with  it,  the  two  words  being  iiidi&- 
crimately  used  in  our  law.     (Bac.  Abr.  Wills,  &c.  (A).) 

Devise  (from  French,  Deviser^  to  speak)  is  a  vnll  of  lands. 

A  Lega^cy  or  Bequest  is  a  gift  by  will,  oi  personalty. 

A  Legatee  is  the  recipient  of  a  Legacy  or  Bequest,  and  a 
Devisee  of  a  Devise ; 

w.  a 

1*.  The  General  Principles  touching  Wills ;  W.  C. 

Sbction  i. 

l^  The  Making  of  Wills. 

See  V.  C.  1873,  c.  118,  §  2  to  6;  2  Bl.  Com.  875  &  seq, 
&  n.  (9);  Id.  496  &  seq;  2  Insts.  Com.  &  Stat.  Law,  910  & 
seq; 
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w  c 

1*.  The  Making  of  WUls  ofZa?ids. 

See  V.  C.  1873,  c.  118,  §  ^  to  6;  2  Bl.  Com.  376  &  seq, 
&  n.  (9);  3  Lorn.  Dig.  9  &  seq; 
W.  0. 
1*.  "Who  may  Make  Wilh  of  Land^. 

Lands  arc'  not  devisable  at  common  law,  which  indeed 
after  the  Conquest,  and  the  consequent  introduction  of  the 
feudal  system  in  England,  did  not  admit  of  the  alienation 
of  the  freehold  at  all.  The  necessities  of  society  compelled 
a  relaxati6n  of  this  restriction  in  respect  to  conveyances 
iTiier  vivos  at  an  early  period.  Thus,  by  the  statute  of 
quia  emptoreSy  (18  Edw.  I,  c.  1,  A.  D.  1290),  after  several 
movements  in  the  same  direction,  the  free  alienation  of  all 
fee-simple  lands,  not  held  of  the  Oroum^  was  permitted  with- 
out consent  of  the  lord,  and  by  Stat.  1  Edw.  Ill,  c.  12, 
(A.  D.  1327),  the  King^s  tenants^  in  capite,  were  allowed 
a  similar  privilege.     (2  Insts.  Com.  &  Stat.  Law,  665-'6.) 

A  corresponding  relaxation,  in  respect  of  wiUs,  did  not 
take  place  until  Stat.  32  Hen.  VIII,  c.  1,  explained  by  34: 
Hen.  Vni,  c.  6,  (A.  D.  1541-1543);  a  delay  which  is  to 
be  acciounted  for  by  the  introduction  of  zLses  (say  about 
A.  D.  1370),  whereby  the  people  were  enabled  by  will  to 
dispose  of,  not  indeed  the  lands  themselves,  but  the  v^ 
thereof  which  practically  was  at  least  as  beneficial.  (2 
Insts.  Com.  &  Stat.  Law,  567,  726,  178,  908-'9.) 

In  every  country,  then,  which  derives  its  jurisprudence 
from  England,  the  right  to  aliene  freehold  estates  in  lands, 
and  the  mode  of  alienation,  depend  on  statute  law;  and 
hence  the  extent  of  the  right,  and  the  mode  of  exercising 
it,  vary  more  or  less  in  each  of  these  States,  although,  in 
respect  of  wills  especially,  all  the  statutes  in  this  country 
(unless  perhaps,  those  of  Louisiana),  have  been  derived 
from  a  common  English  original,  besides  copying  one 
from  another,  and  are,  therefore,  in  structure,  and  even  in 
terms,  closely  assimilated. 

The  Stats.  32  and  34  Hen.  VIII,  allowed  to  be  devised 
aU  the  testator^s  socage,  and  two-thirds  of  his  chivalry 
lands ;  and  12  Car.  II,  c.  24,  having,  for  the  most  part,  con- 
verted the  chivalry  tenures  into  socage,  all  the  lands  in 
England  became  thereby  substantially  devisable.  But  no 
form  was  prescribed,  save  that  the  will  should  be  in  writr 
ing;  and  very  many  frauds  and  perjuries  having  thence  re- 
sisted, minute  directions  and  wliolesome  safe-guards  were 
provided  by  the  famous  statute  of  frauds  and  perjuries, 
29  Car.  II,  c.  3,  for  wUls,  and  for  some  other  transactions 
also.  More  recently,  29  Car.  II,  c.  3,  has  been  modified  in 
its  details  by  7  Wm.  IV,  and  1  Vict.  c.  26,  and  by  16  & 
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16  Vict.  c.  24  and ;  we  have  incorporated  into  our  statute 
of  wills  substantially,  as  well  these  latter  statutes  as  29  Car. 
II,  c.  3.  (V.  C.  1873,  c.  118,  §  2,  3, 4  &  seq ;  2  Insts.  Com. 
&  Stat.  Law,  909.) 

As  to  who  may  make  vnlls  of  lands^  our  statute  allows 
to  do  so  any  person  of  sound  mind,  over  the  age  of 
twenty-one  years,  and  not  a  married  woman ;  and  a  mar- 
ried woman  also,  as  to  her  separate  estate^  or  in  the  exer- 
cise of  a  power  of  appointment.     (V.  C.  1873,  c.  118,  § 

2,  3.) 
2®.  To  whom  Lands  may  be  Devised. 

To  all  persons  without  exception,  who  are  definitely  as- 
certained^ although  when  the  devisees  are  alien-enemies^  or 
a  corporation  not  empowered  to  acquire  lands,  they  are 
liable  to  forfeit  the  lands  to  the  Commonwealth,  not  being 
able  to  hold^  although  they  may  take  ;  and  in  the  case  of 
one  laboring  under  a  dismility^  the  devisee  may  disclaim.^ 
after  the  removal  of  the  disability.  (2  Insts.  Com.  &  Stat. 
Law,  486  &  seq;  584  &  seq;  911;  3  Lom.  Dig.  194; 
Bryan  v.  Hyre  &  als,  1  Rob.  102.) 
3*.  What  Real  Property  is  Devisable. 

Any  estate^  right  or  interest^  is  devisable  to  which  the  testa- 
tor may  be  entitled  at  his  death,  notwithstanding  he  may  be- 
come so  entitled  subsequently  to  the  execution  of  the  will;  a 
will  being  declared  by  statute,  with  reference  to  the  reaZy  as 
well  as  the  personal  estate  comprised  in  it,  to  speak  and  taJce 
effect^  as  if  it  had  been  executed  immediately  before  the  death 
of  the  testator^  unless  a  contrary  intention  shall  appear  by 
the  will.  (V.  C.  1873,  c.  118,  §  2, 11 ;  2  Insts.  Com.  &  Stat. 
Law,  911.) 

A  will  of  personalty  was  always  understood  at  common 
law  thus  to  speak  as  of  the  death  of  the  testator ;  and  it 
is  surprising,  when  wills  of  lands  were  introduced,  that  the 
obvious  analogy  did  not  lead  to  a  like  construction  a^  to 
th&m.  But  adhering  rigorously  to  the  letter  of  the  statute 
of  wills,  which  allowed  any  person  "  having  manors^^  &c.^ 
or  ^^ having  a  sole  estate,"  &c.,  to  devise  them,  the  English 
judges  held  that  the  devisor  must  have  the  estate  at  the 
time  of  making  his  will,  for  he  cannot  devise  what  he  has 
not  in  him  at  the  time  of  devising.  (3  Lom.  Dig.  29  ;  But- 
ler &  Baker's  Case,  3  Co.  30  b ;  Harwood  v.  Goodright, 
Cowp.  90.)  The  provision  of  the  statute  above  cited  puts 
wills  of  lands  and  of  chattels  on  the  same  footing,  and 
makes  both  speak  as  at  testator* s  death.  It  will  be  observed, 
however,  that  the  language  is  not  to  be  distorted  or  per- 
verted. It  can  only  be  applied  to  such  property  as  it  is- 
fairly  applicable  to  at  the  death  of  the  testator.  If  the 
will  says,  "I  give  all  my  lands  to  A,"  it  will  embrace  any 
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lands  that  the  testator  may  own  at  his  death,  whether  he 
owned  them  at  the  date  of  the  will,  or  bought  them  after- 
wards. Bntif  it  says,  "I  give  Black-acre  to  A,"  and  after- 
wards the  testator  sells  Btack-acre^  and  buys  Whit&<icre^  of 
which  he  dies  seised,  Whiterocre  does  not  pass,  because  the 
words  of  the  will  are  not  applicable  to  it.  (2  Insts.  Cora.  & 
Stat.  Law,  911-'12.) 
4®.  What  Ceremonies  are  Hequired  in  the  Making  of  Wills  of 
Lands. 

These  ceremonies  must  be  closely  noted.  They  are  de- 
rived in  substance  from  the  English  statutes,  above  re- 
ferred to,  and  especially  from  29  Cai\  II,  c.  3,  §  5.  A  wiH 
which  does  not  observe  them  in  the  7naking^  is  void,  (V. 
C.  1875,  c.  118,  §  4  k  seq.) 

No  will,  says  the  statute,  shall  be  valid  unless  it  be  in 
toriiinff,  and  signed  hy  the  testator ^  or  by  some  other  person 
in  his  presence,  and  by  his  direction,  in  such  manner  as  to 
make  it  vnanifest  that  the  name  is  intended  as  a  signaturey 
and  moreover,  unless  it  be  wholly  toritten  hy  the  testator^ 
the  signature  shall  be  made,  or  the  will  acknowledged  by 
him,  in  the  presence  of  at  least  two  competent  witnesses^  pre- 
sent at  the  same  time;  and  such  witnesses  shall  suhscrihe 
the  will  in  the  presence  of  the  testator ;  but  no  form,  of  at- 
testation shall  be  necessary.     (V.  C.  1873,  c.  118,  §  4 ;  2 
Lists.  Com.  &  Stat.  Law,  913.) 
W.  C. 
1'.  The  Will  must  be  in  Writing, 
2'.  The  Signature. 

The  Stat.  29  Car.  II,  c.  3,  §  5,  did  not  prescribe  where 
the  signature  should  be  placed,  and  soon  after  the  enact- 
ment of  the  statute  it  was  determined,  in  the  great 
case  of  Lemayne  v.  Stanley,  (3  Lev.  1),  that  it  was 
immaterial,  if  the  name  were  written  by  the  testator 
himself,  or  by  his  dii'ection,  and  in  his  presence,  where 
it  appeared,  whether  at  the  top  or  bottom^  or  in  the 
m/irgin.  This  decision  (made  33  Car.  II,)  was  often  re- 
gretted, but  never  directly  overruled  until  it  was  done  by 
statute,  both  in  England  and  in  Virginia.  It  was  agreed 
that  the  object  in  requiring  the  testator's  signature  was 
twofold,  namely,  (1),  To  connect  him  with  the  paper; 
and  (2),  To  afford  proof  of  the  finality  or  completion  of 
the  testamentary  intent.  It  was  admitted,  also,  that  the 
first  object  was  satisfactorily  attained  by  the  testator's, 
signature  occurring  anywhere  in  the  paper.  But  it  was- 
insisted  that  the  second  object  was  wholly  frustrated  by 
allowing  the  signature  anywhere  else  but  at  the  end;  and 
in  response  to  the  suggestion  that  the  finality  of  testa- 
mentary intent  was  proved  by  the  attestation  of  the  sulh 
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scribing  vntnessea,  it  was  said  that  the  statute  designed 
two  sajfe-guardSj  the  attestation  of  the  witnesses,  and  the 
signature  also^  and  that  the  courts  thwarted  the  design  of 
the  Legislature  when  they  dispensed  with  either.  (2 
Bl.  Com.  376-7,  &  n  (9) ;  2  Insts.  Com.  &  Stat.  Law, 
1072.)  The  Virginia  courts,  like  those  of  England,  ac- 
quiesced reluctantly  in  Lemayne  v,  Stanley,  until  Nov- 
ember, 1818,  when,  in  the  case  of  Selden  v.  Coalter,  2 
Va.  Cas.  553,  it  was  very  gravely  dovhted  whether  tiie 
doctrine  of  that  case  was  applicable  to  a  will  wholly  writ- 
ten by  the  testator's  own  hand,  which  by  our  statute  does 
not  need  to  be  attested  by  subscribing  witnesses  at  all, 
for  that  there  would  then  be  no  proof  whatever  of  the 
finality  of  the  testamentary  intent ;  and  afterwards,  in 
1845,  in  Waller  v.  Waller,  1  Grat.  454,  that  doubt  as  to 
holograph  wills  was  not  a  little  strengthened,  although 
the  court  admitted  that,  in  an  aMested  will,  it  must  follow 
Lemayne  v.  Stanley. 

Then,  in  1850,  came  the  statute  (taken  from  7  Wm. 
IV,  and  1  Vict.  c.  26,  and  15  &  16  Vict.  c.  24,)  requiring 
in  the  terms  above  stated,  that  the  signature  should  be 
affixed  in  sitch  a  manner  as  to'  make  it  mxinifest  that  the 
name  was  intended  as  a  signature.  (See  Ramsey  v.  Ram- 
sey, 13  Grat.  664 ;  Roy  v.  Roy,  16  Grat.  418 ;  2  Insts. 
Com.  &  Stat.  Law,  913,  &  seq.) 
3'.  The  Attestation  by  Subscribing  Witnesses. 

The  witnesses  must  be  competent.  The  word  employed 
in  the  Stat.  29  Car.  II,  c.  3,  §  5,  and  in  our  statute  down 
to  1850,  was  credible.  However,  it  was  universally 
agreed  that  credible  meant  no  more  and  no  less  than  comr- 
petenty  so  that  no  progress  was  made  in  substituting  the 
one  word  for  the  other.  But  there  was  a  very  serious 
diversity  of  opinion  as  to  the  period  to  which  the  statute 
designed  to  refer  the  witness'  competency,  whether  to 
the  period  when  he  attested  the  willy  as  Lord  Camden 
thought,  or  to  the  period  when  he  was  called  to  prove  it, 
as  Lord  Mansfield  held.  This  doubt  the  statute  does  not 
resolve.  It  seems  probable  that  with  us  Lord  Camden's 
opinion  would  prevail;  yet  giuere/  (2  Insts.  Com.  & 
Stat.  Law,  915.) 

There  must  be  with  us  two  or  more  subscribing  wit- 
nesses. In  other  States,  as  iu  England,  three  or  more  are 
required,  so  that  it  is  prudent,  ii  the  maker  of  a  will 
wliich  is  intended  to  pass  lands  in  another  State,  does  not 
know  the  number  oi  witnesses  required  by  its  laws,  to 
have  three  or  more. 

The  witnesses  must  be  present  at  the  sams  time^  but 
they  need  not  be  present  together j  when  they  subscribe 
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iheiT  names.  It  suffices  if  at  anytime  afterwards  they 
are  present  together,  and  with  the  testator,  and  all  mn- 
tnally  acknowledge  their  signatures  in  the  presence  one 
of  another.  (Parramore  v.  Taylor,  11  Grat.  220;  Greene 
V.  Grain,  12  Grat.  252.) 

The  witnesses  must  snbeeribe  in  the  testator^s  presence. 
What  is  the  testator's  presence  ?  This  will  best  be  de- 
termined by  considering  the  obfect  of  the  requirement^ 
which  was  to  prevent  a  supposititious  will  from  being 
fraudulently  obtruded  upon  the  testator,  by  having  the 
whole  transaction  within  the  scope  of  his  vision^  so  that 
he  can  discriminate  one  paper  from  another,  and  discern 
whether  the  witnesses  are  attesting  that  which  he  has 
acknowledged  as  his  will. 

Hence,  attestation  in  the  same  room  with  the  testator  is 
prima  facie  in  his  presence,  unless  it  appear  that,  from 
the  position  actually,  occupied  by  him,  he  could  not  see  the 
act  of  attestation^  nor  imthoiU  hdpy  place  himself  in  a  posi- 
tion to  see.     (Neil,  &c.  v.  Neil,  1  Leigh,  6.) 

On  the  other  hand,  attestation  outside  of  the  same  room 
in  which  the  testator  is,  is  prima  facie  not  in  his  pre- 
sence; unless  from  thu  position  actaaUy  occupied  by  him  at 
the  moment,  he  could  without  moving  his  body  see  the 
act  of  attestation^  if  he  pleased.  (Nock  v.  Nock's  Ex'or, 
10  Grat.  106;  Moore  v.  Moore's  Ex'or,  8  Grat.  307; 
Sturdivant  v.  Birckett,  10  Grat.  67;  Shires  v.  Glass- 
cock, 2  Salk.  688;  Davy  v.  Smith,  3  Salk.  395;  Casson 
V.  Dade,  1  Bro.  c.  c.  99;  Doe  v.  Manifold,  1  M.  &  Selw. 
294;  Winchilsea  v.  Wauchope,  3  Russ.  (3  Eng.  Ch.)  441; 
2  Insts.  Com.  &  Stat.  Law,  918  &  seq.) 

It  will  be  remembered  finally,  on  this  point,  that  no  at- 
testing mtnesses  are  required  by  our  statute,  if  the  will  be 
wholly  written  by  the  testator.      In  that  case,  it  is  said  to 
be  bXoYpaipTfjy  (holograph). 
2*.  The  Making  of  Wilis  of  Chattels;  W.  C. 
1®.  Who  may  make  Wills  of  Chattels. 

The  same  persons  as  may  make  wills  of  lands,  except 
that  with  us  the  age  is  etghiem^  instead  of  twenty-one.  (  Y  • 
C.  1873,  c.  118,  §  2,  3.) 

At  conrniQU  law,  a  will  of  chattels  may  be  made,  if  in 
either  case  discretion  he  actually  proved^  by  males  at  four- 
teen, and  by  females  at  twelve.   (1  Bl.  Com.  468 ;  2  Insts. 
Com;  &  Stat.  Law,  920.) 
'2®.  Persons  to  whom  Chattels  may  be  bequeathed. 

To  all  persons  who  are  sufficiently  designated.  Nor  is 
there,  as  in  the  case  of  lands,  any  disability  to  hold^  even  on 
the  .part  of  (dienrenemies,  nor  of  a  corporation,  in  any 
case;  save  only  that  a  bequest  to  an  alien-enemy  ought  not 
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in  general  to  be  delivered  or  paid  during  the  war.     (1  BL 
Com.  372 ;  Id.  477  ;  2  Inets.  Com.  &  Stat.  Law,  921.) 
3*.  What  Chattels  are  BequeathahU. 

All  chattels  are  bequeathable  to  which  the  testator  ma\f 
he  entitled  at  his  deaths  except  that,  if  he  is  a  married  man, 
he  cannot  hy  wiU  deprive  his  wife  ot  her  paraphernalia  (ap- 
parel and  ornaments,)  (2  Bl.  Com.  436),  nor  of  her  distribu- 
tive share  of  his  personalty,  save  loith  her  consent.  She 
may  renounce  any  provision  made  for  her  in  her  husband's 
will  within  one  year  from  its  probate,  and  then,  or  if  no 
provision  is  made  for  her  by  the  will,  she  shall  have  such 
share  of  his  personal  estate  as  if  he  had  died  intestate.  (Y. 

C.  1873,  c.  119,  §  12,  10, 13 ;  Id.  c.  118,  §  11.) 

4*.  What  Ceremonies  are  required  for  Wills  of  Chattels. 

Wills  of  chattels,  at  common  law,  require  no  writing^ 
whatever.  However  large  the  value  of  the  chattels,  the 
will  might  be  merely  verbal^  or  nunetipativej  as  it  is  tech- 
nically called.     And  this  continued  to  be  the  law  until  A. 

D.  1678,  when,  by  the  statute  of  frauds  and  perjurieSj  (29 
Car.  II,  c.  3,)  wills  of  chattels  were  required  to  be,  for  the 
most  part,  in  writing^  although  they  were  still  not  required 
to  be  signed  by  the  testator. 

1'.  Doctrine  at  Common  Law. 

Wills  of  chattels  required  no  writing^  but  might  be  in  all 
cases  verbal  or  nuncupative.     (2  Bl.  Com.  500  &  seq; 
Wentwoi'th's  OflSce  of  Ex'ors,  11,  14;  Wms.  Pers.  Prop. 
413  &  seq.) 
2'.  Doctrine  by  Staivie  ;  W.  C. 
1«..  Doctrine  by  Stat\de  in  England. 

The  statute  oi  frauds  and  perjuries  (29  Car.  II,  c.  3,  J 
19-21,  A.  D.  1678,)  enacted  that  verbal  or  nuncupative 
vnlls  of  chattels  exceeding  £30  should  be  valid  in  only 
three  caseSj  viz.  in  case  of, 
(1),  Mariners  at  sea  ; 
(2),  Soldiers  in  actual  service  ; 
(3),  Persons  in  extremis. 
In  all  other  cases  (supposing  the  value  to  exceed  £30,) 
they  were  required  to  be  i7i  writing;  but  no  signing  by  the 
testator,  nor  attestation  of  witnesses  was  prescribed.    But 
both  these  requirements  are  exacted  by  Stat.  7  TTm.  IV^ 
and  1  Vict.  c.  26,  explained  by  16  &  16  Vict.  c.  24. 
(Wms.  Pers.  Prop.  415^'16 ;  2  Bl.  Com.  500,  601  ;  2. 
Insts.  Com.  &  Stat.  Law,  921.) 
2«.  Doctrine  by  Statute  in  Virginia. 

In  Virginia,  an  enactment  similar  to  29  Car.  11,  c.  3,. 
§  19-21,  existed  for  many  years,  until  1836,  when  the 
case  of  Worsham's  Adm'r  v.  Worsham's  Ex'or,  5  Leigh^ 
589,   occasioned   so    much    uneasiness,   by   presenting 
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sharply  the  danger  of  fraud  in  such  a  state  of  the  law  as 
led  to  the  act  of  1834-'5,  perfected  at  the  revisal  of 
1849,  into  its  present  form.  The  existing  statute  enacts 
that  wills  of  chattels  shall  be  executed  with  like  forms 
and  ceremonies  as  wills  of  lands^  and  allows  but  two  out 
of  the  three  exceptions  prescribed  by  the  English  statute, 
namely : 

(1),  Wills  of  mariners  at  sea;  and 
(2),  Wills  of  soldiers  in  actual  service  ; 
which  may  be  still  verbal  or  nuncupative,     (V.  0.  1873, 
c.  118,  §  6 ;  2  Insts.  Com.  &  Stat.  Law,  922.) 

Section  ii. 

2«.  The  Revocation  of  Wills. 

See  V-.  C.  1873,  c.  118,  §  7  to  10  ;  2  Tnsts.  Com.  &  Stat. 

Law,  922  &  seq; 

W.  C. 
1*.  Express  Eevocation  of  Wills ;  W.  C. 

1®.  Eevocation  by  Stcbseqtient  Will  or  Codicil^  duly  executed 
as  a  Will. 

2*.  Revocation  by  a  Declaration  in  Writing^  duly  executed 
like  a  Will. 

The  difference  between  a  "  declaration  in  writing'^  and 
"  a  wiU  or  codicil^^^  is  that  the  declaration  merely  revokes 
the  former  will,  and  makes  no  new  disposition  of  the  pro- 
perty; whilst  a  V)ill  or  codicil y  not  only  revokes  the  old 
will,  but  makes  a  new  disposition;  the  latter  will  always 
revoking  the  fonner,  if  their  provisions  are  inconsistent,  al- 
though there  be  no  clause  of  express  revocation  in  the  lat- 
ter, as,  however,  there  commonly  is.     (V.  C.  1^73,  c.  118, 

§8.)         . 
5®.  Revocation  by  Testator,  or  some  one  in  his  pt'esence^  and 

hy  his  direction^  cutting^  tearing^  burning^  obliterating^  can- 

cding^  or  destroying  the  will  or  codicil,  or  the  signature 

thereto^  with  the  intent  to  revoke. 

See  V.  C.  1873,  c.  118,  §  8;  Bates  v.  Holraan's  Ex'or, 
3  H.  ife  M.  502 ;  Malone's  Adm'r  v.  Hobbs  &  al,  1  Rob. 
346 ;  Hylton  v.  Hylton,  1  Grat.  161 ;  Appling  v.  Eades,  1 
Grat.  286. 

It  will  be  observed,  that  the  acts  named  above  are  ne- 
•cessarily  ambiguous  in  their  nature,  and  so  it  is  required 
that  they  shall  be  done  with  the  irUeni  to  revoke.  The  acts  pre- 
scribed, or  one  of  them,  and  the  intent  must  both  concur. 
The  acts  dime  are  not  sufficient  to  effect  a  revocation,  nor 
is  the  interU  alone.  How  strenuous  soever  may  be  the  tes- 
iaior's  purpose  to  revoke  his  will,  and  however  plainly  he 
may  express  it  by  words  only,  it  will  not  avail,  unless  he  does 
£ome  one  of  the  designated  ads. 
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On  the  other  hand,  if  with  the  intent  to  revoke^  he  does 
any  of  the  prescribed  acts,  however  slightly^  the  revocation 
is  accomplished.  Thus,  a  single  tear  or  reni^  however  small^ 
if  he  has  completed  what  he  designed  to  do,  animo  revocandiy 
suflSces.  (2  Th.  Co.  lit.  640,  n  (4) ;  3  Lom.  Dig.  113  & 
seq,  122  &  seq;  2  Insts.  Com.  &  Stat.  Law,  925-^6.) 
2*.  Implied  Revocation  of  Wills. 

The  English  Statute,  29  Car.  11,  c.  3,  does  not  appear  to 
have  contemplated  any  other  but  express  revocations  of  wills ; 
but  in  the  construction  of  the  stdtute^  the  courts  speedily  in- 
troduced tuDO  instances  of  implied  revocation,  namely : 

(1),  From  an  alteration  in  the  testator's  manner  of  hoJding . 
the  land  devised^  so  that,  although  possessed  of  it  at  his  deaths 
it  was  by  a  different  Ode  from  that  by  which  he  held  it  when 
he  made  his  will. 

This  was  a  necessary  corollary  from  the  construction 
which,  as  we  have  seen,  the  English  courts  placed  upon  their 
statute  of  wills ;  that  is,  that  it  did  not  enable  one  to  devise 
what  he  had  not  at  the  making  of  the  will;  and  the  conclusion 
that  the  will  was  revoked  by  a  subsequent  alienation  of  the 
land  devised  was  of  course  quite  independent  of  the  testa- 
tor's intention.  So  that,  if  afterwards  he  acquired  the  land 
again,  and  died  possessed  of  it,  the  will  was  not  thereby  re- 
vived, whatever  might  be  his  intention,  unless  he  made  a 
new  will. 

(2),  From  a  subsequent  change  in  the  testator's  domestic 
relations,  by  marriage  and  the  birth  of  a  child  in  the  case  of  a 
man  ;  and  by  marriage  alone  in  the  case  of  a  Tjoomon. 

The  implication  of  revocation  in  this  case  was  presump- 
tive merely y  at  least  in  the  case  of  the  man;  and  if  it  clearly 
appeared  that,  notwithstanding  the  subsequent  marriage  and 
birth  of  issue,  the  testator  still  desired  his  ynll  to  stand,  it 
was  not  revoked. 

In  Virginia,  it  is  declared  by  statute,  not  only  that  a  will 
shall  be  construed  to  speak  as  at  the  testator^s  death,  but 
more  specifically  still,  that  no  conveyance  or  other  act  sub- 
sequent to  the  execution  of  a  will  shall,  unless  it  be  an  act 
by  which  the  will  is  revoked,  prevent  its  operation,  with  re- 
spect to  such  interest  in  the  estate  comprised  in  the  will,  as 
the  testator  may  have  power  to  dispose  of  by  will  aJt  the  time 
of  his  death.     (V.  C.  1878,  c.  118,  §  10,  11.) 

The  only  mode  of  implied  revocation^  therefore,  which  oc- 
curs under  our  statute  is  that  arising  from  a  change  of  do- 
mestic relations,  as  by  marriage,  or  by  the  subsequent  birth  of 
children  of  testator,  pretermiUed  by  the  will,  but  not  disin- 
herited, for  both  of  which  cases  express  provision  is  made  by 
the  statute  itself.  (V.  C.  1878,  c.  118,  §  7, 17, 18 ;  2  Insts. 
Com.  &  Stat.  Law,  928,  &  seq.) 
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W.  0. 

1®.  Revocation  Implied  from  Change  of  Domestic  Belations 
by  Marriage, 

"  Every  will,"  says  our  statute,  "  made  by  a  man  or  wo- 
man shall  be  revoked  hy  his  or  her  marriage,  except  a  will 
made  in  the  exercise  of  a  power  of  appointment,  when  the 
estate  thereby  appointed  would  not,  in  defauU  of  appoint" 
ment,  pass  to  his  or  her  heir,  personal  representative,  or 
next  of  kin."     (V.  C.  1878,  c.  118,  §  7.) 

The  policy  of  this  provision,  which  is  a  mere  modifica- 
tion of  an  implication  previously  adopted  spontaneously 
by  the  courts,  is  to  consult  the  supposed  wishes  of  the  tes- 
tator in  respect  to  the  new  parties,  who,  by  the  change  in 
his  domestic  relations,  have  come  to  have  claims  upon  him. 
Independently  of  the  statute,  the  implication  was  only  a 
prima  facie  presumption,  capable  of  being  repelled  by  evi- 
dence to  the  contrary,  as  we  have  seen.  {Ante  p.  78.)  The 
statute,  however,  makes  the  presumption  of  an  intended 
revocation  peremptory  and  conclusive,  with  the  sole  qualifi- 
cation expressed  in  the  statute  itself. 

That  qualification,  it  will  be  obsei-ved,  is  in  strict  accord 
with  the  purpose  and  design  of  the  implication,  which  is 
to  afford  a  provision  for  the  consort,  and  the  children  of 
the  marriage.  In  the  case  supposed,  if  the  appointment 
were  revoked,  it  would  avail  nothing  to  the  parties  de- 
signed thus  to  be  favored,  since  by  the  terms  of  the  instru- 
ment creating  the  power  of  appointment,  the  property,  in 
default  of  appointment,  is  to  pass  to  some  stranger.  Thus, 
A,  by  deed  or  will,  gives  his  tract  of  Black-acre  to  Z,  and 
to  such  person  or  persons  as  Z,  by  his  last  will,  shall  ap- 
point, and  in  default  of  appointment  to  P.  Z,  by  his  last  will, 
appoints  Black-acre  to  W,  and  then  marries  and  dies.  Now 
it  is  manifest  that  to  revoke  the  appointment  to  W,  in 
consequence*  of  Z's  marriage,  would  avail  nothing  to  Z's 
wife  and  children,  (the  persons  whom  the  policy  in  ques- 
tion seeks  to  benefit),  because  in  default  of  appointment, 
the  property  is  to  go  to  F.  In  such  case,  therefore,  no  re- 
vocation takes  place.  (2  Insts.  Com.  &  Stat.  Law,  929.) 
2*.  Revocation  of  Wills,  Implied  from  the  Suhseqv^nt  Birth 
of  Pretermitted  Children, 

The  statute  has  it  in  view  to  make  provision  for  the 
contingency  that,  after  the  will  is  made,  children  (one  or 
more)  are  bom  to  the  testator,  who  are  neither  provided 
for  nor  mentioned,  but  simply  pretermitted;  and  it  con- 
templates two  cases,  for  which  different  arrangements  are 
made ;  namely :  (1),  Where  the  testator,  at  the  date  of  the 
wiU,  had  no  children;  and  (2),  Where,  at  the  date  of  the 
wiU,  the  testcUor  had  one  or  more  children ;  it  being  sup- 
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Sosed  in  each  case  that  the  testator  has  a  child  or  children 
om  after  the  vnll  is  made.    (V.  C.  1878,  c.  118,  §  17, 18 ; 
2  Insts.  Com.  &  Stat.  Law,  929-'30.) 
W.  C. 

1^  Where,  at  the  Date  of  the  Will,  TestaUyr  has  no  Chili, 
If  at  the  date  of  the  will  the  testator  has  no  child,  and 
one  or  more  children  shall  be  bom  afterwards,  who  are 
not  provided  for  or  mentioned,  such  will  (except  so  far 
as  it  provides  for  the  payment  of  the  testator's  debts), 
shall  be  construed  as  if  the  devises  and  bequests  therein 
had  been  limited  to  take  effect,  in  the  event  that  the 
child  shall  die  under  the  age  of  twenty-one  years,  unmarried, 
and  without  issue.     (V.  C.  1873,  c.  118,  §  17.) 

2'.  When,  at  the  Date  of  the  Will,  Testator  has  a  child 
living. 

If  a  will  be  made  when  a  testator  has  a  ohUd  living, 
and  a  child  be  bom  afterlvards,  such  after  born  child,  or 
any  descendant  of  his,  if  not  provided  for  by  any  settlement, 
and  neither  provided  for  nor  expressly  excluded  by  the 
will,  but  only  pretermitted,  shall  succeed  to  such  portion 
of  the  testator's  estate  as  he  would  have  been  entitled  to 
if  the  testator  had  died  intestate;  towards  raising  which 
portion  the  devisees  and  legatees  shall,  out  of  what  is 
devised  and  bequeathed  to  them,  contribute  ratably,  either 
in  kind  or  in  money,  as  a  court  of  equity,  in  the  particulai* 
case,  may  deem  most  proper.  But  if  any  such  after 
born  child,  or  descendant,  die  under  the  age  of  twaity-one 
years,  unmarried  and  without  issue,  his  portion  of  the 
estate,  or  so  much  thereof  as  may  remain  unexpended  in 
his  support  and  education,  shaU  revert  to  the  person  to 
whom  it  was  given  by  the  will.  (V.  C.  1873,  c.  118,  §  18.) 

Section  iii. 

# 

8^  The  Ro-publication  of  Wills. 

No  will  or  codicil  which  shall  have  been  in  any  manner 
revoked,  shall  be  revived  otherwise  than  by  the  re-executi07i 
thereof,  or  by  a  codicil  executed  in  the  same  manner  as  an 
original  will,  and  then  only  to  the  extent  to  which  an  intent 
to  revive  the  same  is  shown.  (Y.  C.  1873,  c.  118,  §  9; 
2  Insts.  Com.  &  Stat.  Law,  930  &  seq.) 

The  effect  of  re-publication  is  two-fold,  namely:  (1),  To 
set  up  and  re-establish  a  will  that  has  been  wholly  or  partially 
revoked;  and  (2),  To  give  a  will  all  the  effect  of  a  will  made 
at  the  time  of  r&-publication,  (1  Lom.  Ex'ors.  150 ;  2  Insts. 
Com.  &  Stat.  Law,  932  &  seq.) 

It  is  to  the  first  of  these  two  effects  of  re-publication  that 
the  statute  relates. 
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Section  iv. 

4^  The  Probate  of  Wills,  and  their  Registry ;  W.  C. 
1*.  The  Necessity  for  Probate. 

JProbaJte  of  a  willie  the  official  proof,  made  before  the  proper 
and  appointed  tribunal,  of  the  due  execution  of  the  will, 
ascertaining  it  to  be  the  genuine  and  lawful  expression  of 
the  last  wishes  of  the  deceased  in  respect  to  his  property; 
whereupon  it  is  ordered  to  be  recorded  as  and  for  the  last 
toill  of  the  decedent,  and  the  original  is  deposited  and  pre- 
served in  the  clerk's  office  of  the  court  of  probate.  (2  Bl. 
Com.  508 ;  Rob.  Forms,  285 ;  2  Insts.  Com.  &  Stat.  Law, 
932  &  seq.); 
W.  C. 
1*.  Necessity  for  Probate  in  respect  of  Wills  of  Chattels. 

Probate  is  indispensable  to  the  validity  and  effect  of 
vnlis  of  chattels,  even  at  common  law.  (2  Bl.  Com.  508  ; 
1  Lom.  Ex'ors,  197-8;  Hensloe's  Case, 9  Co.  38  a;  Grays- 
brook  V.  Fox,  1  Plowd.  281 ;  Monroe  v.  James,  4  Munf. 
194;  V.  C.  1 873,  c.  126,  §  1 ;  2  Insts.  Com.  &  Stat.  Law,  933.) 
2*.  Necessity  for  Probate  in  respect  of  Wills  of  Lands. 

Probate  of  wills  of  lands  is  not  indispensable,  although,  as 
we  shall  presently  see,  eminently  expedient.  The  title  of  the 
devisee  is  complete  by  the  testator's  death.  But  if  the 
will  be  not  admitted  to  probate,  it  has  to  be  proved  afresh 
on  every  occasion  when  its  contents  are  relied  upon  in  a 
court  of  justice;  and  on  every  such  occasion  the  original 
must  be  produced,  or  its  absence  satisfactorily  accounted 
for;  and  if  the  original  be  lost  or  destroyed,  no  legal  pro- 
vision is  made  for  securing  an  authentic  copy ;  but  the 
claimant  under  the  will  must  himself,  at  his  peril,  and  by 
the  exercise  of  his  own  foresight,  see  to  it  that  an  authen- 
tic copy  shall  be  fortlicoming,  or  at  least  that  the  contents 
shall  be  accurately  proved. 

On  the  other  hand,  if  the  devisee  will  cause  the  will  to 
be  admitted  to  probate,  for  which  provision  is  wisely  made 
by  our  statute  (although,  until  recently,  there  was  none  in 
England),  the  following  important  advantages  ensue,  namely: 
(1),  The  will  can  never  afterwards  be  collaterally  contro- 
verted ;  nor  can  it  be  directly  assailed,  save  within  the  pe- 
riod of  five  years  from  the  sentence  of  probate ;  allowing 
one  year  after  age  to  infants,  and  to  non-residents  of  the 
State  (unless  they  actually  appeared,  or  were  personally 
summoned)  two  years  after  sentence.  (V.  C.  1873,  c.  118,  § 
34,  36.) 

(2),  A  copy  cei-tified  by  the  clerk  of  the  court  where  the 
will  is  admitted  to  probate,  is  original  evidence,  as  satisfac- 
tory as  the  original  will  itself.     (V.  C.  1873,  c.  172,  §  5.) 
Vol.  rv.— «. 
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(3),  The  original  is  preserved  in  the  clerk^s  office,  which  is 
a  safer  depository  than  any  private  person  can  usually  pro- 
vide.   (V.  0. 1878,  c.  118,  §  87.) 
2*.  Within  what  Time  Probate  should  be  made. 

The  will  should  be  proved  as  soon  as  may  be  convenient 
after  the  testator's  death;  but  no  particular  time  is  pre- 
scribed. Only  the  executor  "shall  not  have  the  powers  of 
executor  until  he  qualifies  as  such  by  taking  an  oath,  and 
giving  bond  in  the  court  in  which  the  will,-or  an  authentica- 
ted copy  thereof,  is  admitted  to  recordy^^  except  that  he  may 
bury  the  testator  and  preserve  the  estate,  which  any  stranger 
might  do.     (V.  0.  1873,  c.  126,  §  1.) 

Seeing,  then,  that  the  administration  of  the  estate  can- 
not commence  until  after  the  probate,  it  is  more  import- 
ant than  it  was  at  common  law,  that  no  unnecessary  delay 
should  occur  therein;  for  at  common  law  the  executor 
might,  before  probate,  do  almost  all  the  acts  incident  to  his 
ofSice,  (except  some  of  those  which  relate  to  suits),  subject 
only  to  have  his  condu(;t  ultimately  ratified  and  confirmed 
by  the  probate.     (1  Lorn.  Ex'ors,  186-6;  Id.  190.) 

It  may  seem  superfluous  to  say  that  no  probate  can  take 
place  during  the  lifetime  of  the  testator;  yet,  according 
to  Swinburne  (the  great  authority  upon  the  subject  of 
wills),  upon  the  petition  of  the  testator  himself,  the  tes- 
tament may  be  recorded  and  registered  amongst  other 
wills ;  but  it  is  not  to  be  delivered  forth  with  a  probate,  be- 
jcause  it  is  of  no  force  so  long  as  the  testator  lives;  who  also 
may  revoke  or  alter  the  same  at  any  time  before  his  death; 
an  idea  which  seems  to  have  been  borrowed  from  the  Bo- 
man  law.  (Swinb.  Wills,  Ft.  VI,  §  XIII ;  1  Lom.  Ex'ors, 
204.) 

The  will  of  a  person  who  has  been  J/mg  absent  from  the 
country  may  be  proved,  if  he  be  generally  believed  to  be 
dead,  and  the  executor  will  take  upon  himself  to  swear  that 
he  believes  him  to  be  so.  (1  Ix>m.  Ex'ors,  205 ;  but  see 
Swinb.  WiUs,  Pt.  VI,  §  XHI.)  With  us,  if  a  person  who 
has  resided  in  Yirginta,  go  from  and  do  not  return  to  it  for 
seven  years  successivdy,  he  shall  be  presumed  to  be  dead, 
unless  proof  be  made  that  he  was  alive  within  that  time. 
But  any  one  injured  by  such  presumption  is  to  be  restored 
to  the  rights  of  which  he  was  deprived  by  reason  of  it.  (V. 
C.  1873,  c.  172,  §  47,  48.) 
8*.  By  whom  the  will  should  be  submitted  for  Probate. 

It  is  manifestly  most  proper,  in  the  case  of  wills  of  chat- 
tels always,  and  in  the  case  of  wills  of  lands,  when  the  exe- 
cutor is  charged  with  any  irusi  concerning  them  (for  merely  as 
executor  he  has  nothing  to  do  with  anything  but  terms  for 
years  in  lands,)  that  the  executor  should  propound  it  for  pro- 
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bate ;  but  it  may -be  done  by  any  one  interested^  as  formerly 
even  by  slaves  emancipated  thereby.  (1  Lom.  Ex'or8,203 ;  Ben. 
Mercer  v.  Kelso,  4  Grat.  106 ;  Schultz  v.  Schultz,  10  Grat. 
358,  369.)    And  any  person  in  whose  custody  the  will  is 
may  be  constrained  to  produce  it.     (V.  C.  1873,  c.  118,  § 
25.) 
4*.  In  what  Courts  the  Will  may  be  Propounded  for  Probate. 
The  courts  of  probate  in  England  have  been  for  several 
centuries,  and  until  recently,  the  ecclesiastical  courts^  namely, 
tlie  court  of  the  ordinary  (that  is,  the  bishop's  court),  unless 
the  decedent  left  goods  above  the  value  of  £6  (called  bona 
notabilia),  in  several  dioceses,  in  which  case  the  jurisdiction 
to  admit  his  will  to  probate  was  exercised  by  the  prerogative 
court  of  the  archbishop.     (8  Bl.  Com.  95  to  98 ;  Id.  66 ; 
Wms.  Keal  Prop.  306  &  seq.)     But  by  statute,  20  &  21 
Vict.  c.  77,  &c.  (A.  D.  1857,)  the  jurisdiction  of  the  ecclesi- 
astical courts  over  wills  is  abolished,  and  a  court  is  established 
called  the  "  court  of  probate,''^  with  a  principal  registry  in 
London,  and  district  registries  throughout  the  kingdom,  in 
which  all  wills  of  personal  estate  are  now  i*equired  to  be 
proved.     (Wms.  Pers.  Prop.  431-'2.)     The  same  statute 
also  makes  provision  for  the  citation  before  the  same  court 
of  the  testator's  heir  at  law,  and  his  devisee,  when  a  contest 
is  esepected  touching  the  validity  and  due  execution  of  a 
will  of  lands,  and  for  the  final  determination  in  that  court 
of  the  issue  devisavii  vel  non.    (Wms.  Real  Prop.  201.) 

The  courts  of  probate  in  Virginia  are  the  circuit,  county^ 
and  corporation  courts,  and  the  local  jurisdiction  in  each 
case  is  determined  by  the  criteria  following  : 

(1),  The  jurisdiction  belongs  to  the  courts  (the  cii*cuit,. 
county,  or  corporation  court,)  of  the  county  or  corporation 
where  the  decedent  had  a  mansion-house,  or  knoum  place  of 
residence.  (V.  C.  1873,  c.  118,  §  23 ;  Stor.  Confl.  Laws, 
§  41,  45  &  seq.) 

(2),  If  there  be  no  mansion-house,  nor  known  place  of 
residence,  then  where  any  real  estate  lies  that  is  devised  or 
owned  by  decedent. 

(3),  If  there  be  no  such  real  estate,  then  wherein  decedent 
dies,  or  wherein  hs  has  estate  ;  that  is,  of  course,  personal 
estate.     (V.  C.  1873,  c.  118,  §  23.) 

The  locality  of  many  chattels,  particularly  of  chases  in 
action,  Ac,  is  purely  conventional,  the  things  having  in  them- 
selves no  locality.  Rules,  however,  have  for  ages  been  es- 
tablished in  England,  which  assign  a  locality,  it  is  believed, 
to  every  subject  of  propertj\  See  1  Lom.  Ex'ors,  201 -'2  ; 
Bac.  Abr.  Ex'ors,  fee.  (E) ;  Wentw.  Off.  Ex'ors,  108-'9. 

Thus  movable  and  tangible  chattels  generally  are  pi  the 
county  or  corporation  where  they  are  at  decedent's  death. 
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The  stocks  of  joint-^tock  companies-helong  where  the  chief- 
office  is  situated,  and  shares  are  transferred. 

Judgments^  decrees  recognizances^  and,  other  debts  of  record^ 
belong  where  the  record  is  kept,  that  is,  at  the  seat  of  the  court. 
Bonds,  mortgages^  and  speciaUies  generally,  belong  where 
they  happen  to  be  at  decedents  death;  and  if  not  then  in  the 
State^  they  are  believed  to  belong  where  the  debtor  resides. 
(Ex'parte^  Barker,  2  Leigh,  719;  Fisher  v.  Bassett,  9  Leigh,  119; 
Wentw.  Off.  Ex'or,  108-9 ;  Bac.  Abr.  Ex'ors,  &;c.  (E.)  3,  (2).) 
Promissory  noteSy  bUls  of  exchange,  and  all  simple  contract 
demands^  belong  to  the  county  or  corporation  where  the  debtor 
resides,     (Fisher  v.  Bassett,  9  Leigh,  119);  and  lastly. 

Demands  against  the  Commonwealth^  belong  to  the  county 
or  corporation  wherein  is  the  seat  of  government.     (Hudgin 
V.  Comra'th,  2  Leigh,  248.) 
5*.  In  what  manner  the  Will  is  admitted  to  Probate  ;  W.  C. 
1®.  The  modes  of  Proceeding  in  Probates. 
See  V.  C.  1873,  c.  118,  §  25  to  26. 
While  the  proceeding  to  admit  the  will  to  probate  is 
pending^  if  it  seems  likely  to  continue  long  enough  to  make 
such  expedient  needful,  and  also,  during  the  infancy  or  ab- 
sence of  the  executor,  the  court,  in  its  discretion,  may  ap- 
point a  curator  of  the  decedent's  estate,  who  shall  take  care 
that  the  estate  is  not  wasted,  &c.,  collect  the  debts,  and  pay 
such  as  the  decedent  owes,  as  far  as  the  assets  extend,  and 
account  to  the  pei*sonal  representative  when  he  shall  qualify. 
(V.  C.  1873,  c.  118,  §  24). 

This  is  a  statutory  substitute  for  the  temporary  admin- 
istrations of  the  common  law, — durante  absentia^  durante 
minora  etate^  &c. ; 
W.  C. 
1'.  Proceeding  Ex-parte. 

The  proc<3eding  ex-parte  to  admit  wills  to  probate,  takes 
place  without  summons,  or  even  notice  to  any  one;  and 
before  the  courts  without  a  jury.  This  is  at  common  law, 
and  was  formerly  with  us  the  exclusive  mode.  (V.  C. 
1873,  c.  118,  §  34.) 

Forms  of  entries  of  orders,  admitting  wills  to  probate, 
may  be  seen  Rob.  Forms,  285  &  seq;  Sand's  Forms,  305, 
of  which  the  examples  following  will  suffice : 

1.  YfUl  proved  by  wbecrHdng  witnesses,  and  admitted  to  record. 

The  last  will  and  testament  [with  the  codicil  thereto]  of  A  B,  late  of  this  county, 
•deceased,  was  this  day  fully  proved  by  the  oaths  of  G  H  and  K  L,  subscrihing 
witnesses  thereto,  and  was  thereupon  ordered  to  be  reoordedi 

2.  WtU  tntJumt  mbeeribing  tntnesses  admitted  to  record. 

A  WQting  purporting  to  be  the  last  wiU  and  testament  of  A  B,  late  of  this  county, 
•deceased  [together  with  a  codicil  thereto],  was  this  day  produced  to  the  court. 
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And  there  being  no  subscribing  witnesses  to  the  said  will  [or  codicil],  G  H  and  K 
L  were  sworn,  and  severally  deposed,  that  they  are  well  acquainted  with  the  hand, 
writing  of  the  said  A  B,  deceased,  and  verily  believe  that  the  said  will  [and  codicil], 
and  the  signature  thereto  subscribed,  are  wholly  in  the  hand-writing  of  the  said  A 
B,  deceased.     Whereupon  the  same  is  ordered  to  be  recorded  as  the  true  last  will 

and  testament  [and  codicil  thereto]  of  the  said  A  B,  deceased. 

I 

2^  Proceeding  Inter  Partes, 

The  proceeding  iiiter  partes  is  a  statutory  one,  devised 
to  shorten,  as  far  as  possible,  the  litigation  touching  the 
probate  of  wills.  It  was  introduced  in  1838,  and  is  re- 
quired to  take  place,  not  in  the  county,  but  in  the  circuit 
and  corporation  courts  alone.  All  the  parties  are  to  he 
siiniTnoned  Aud  the  issue  of  devisavit  vel  non  (is  it  the  tes- 
tator's will  or  not),  is  to  be  submttted  to  the  court,  or  if 
either  party  desire  it,  to  a  jury.  The  court  may  require 
all  testamentary  papers  of  the  decedent  to  be  produced, 
so  that  all  may  be  passed  upon  at  once.  (Y.  C.  1873,  c. 
118,  §  28  to  33,  35;  Id.  c.  154,  §  38;  Coalter  v.  Bryan, 
1  Grat.  18.) 
2*.  The  Proof  to  be  submitted  to  the  Court,  upon  a  question  of 
Probate. 

At  common  law,  two  forms  of  proof  were  admitted, 
namely :  the  common  form^  and  the  solemn  form^ per  testeSy 
or  by  witnesses.  In  the  common  form^  nothing  was  re- 
quired but  the  executor* s  oath^  that  to  the  best  of  his  know- 
ledge and  belief,  the  paper  submitted  was  the  last  will  of 
the  decedent.  In  the  solemn  form  (which  was  employed 
in  case  the  validity  of  the  will  was  disputed),  the  proceeding 
was  by  producing  the  witnesses,  and  regularly  proving  the 
execution  of  the  will.     (2  Bl.  Com.  508.) 

The  proof  in  common  form  is  never  used  with  us.  We 
do  indeed  exact  from  the  executor  the  precise  oath  he  was 
required  in  that  form  to  take ;  but  it  is  not,  in  our  practice, 
a  means  of  admitting  the  will  to  probate,  being  admin- 
istered only  after  the  will  has  heen  duly  proved^  as  part  of 
the  executor's  oath  of  office.  (V.  C.  1873,  c.  126,  §  3.) 
W.  C. 
1^  Proof  in  Case  of  Original  Wills,  not  before  Proved  in 
another  Jurisdiction. 

The  subscribing  witnesses  to  the  will,  or  at  all  events, 
one  ofthem^  must  be  produced,  or  their  absence  accounted 
for;  and  if  they  are  dead,  or  beyond  the  reach  of  the  pro- 
cess of  the  court  {e,  g.  out  of  the  Commonwealth),  their 
hand-writing  is  to  be  proved,  or  if  that  cannot  be  done, 
then  the  testator^s  hand-writing.  And  if  proof  of  that 
too  is  wanting,  the  will  cannot  be  estahlished.  If  the  sub- 
scribing witnesses,  or  either  of  them,  shall  be  produced, 
it  must  satisfactorily  appear  that  the  will  was  executed 
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with  the  forms  and  ceremonies  prescribed  by  the  statute. 
If  the  witnesses  have  forgotten  the  transaction,  but  re- 
cognize their  signatures  as  genuine,  or  if,  in  consequence 
of  their  presence  being  imobtainable,  resort  is  had  to  the 
proof  or  their  hand-writing^  or  that  of  the  testator,  it 
will  be  presumed  that  the  execution  of  the  will  was  reg- 
ular and  legal,  unless  the  contrary  appear.  (V.  C.  1873,  c. 
118,  §  27:  Bac.  Abr.  Wills  (D)  3;  3  Lorn.  Dig.  43  &  seq.; 
Dudley  v.  Dudley,  3  Leigh  436 ;  Bosser  v.  Franklin,  6 
•  Grat.  25 ;  Clarke  v.  Dunnavant,  10  Leigh  13 ;  Beane  &  ux. 
V.  Yerby,  12  Grat.  239 ;  Green  &  als.  v.  Grain  &  als..  Id. 
257-'8.) 

When  witnesses  to  wills  reside  out  of  the  State,  or 
although  within  it,  are  in  confinement  in  another  county 
or  corporation,  under  legal  process,  or  unable  from  sick- 
ness, age,  or  other  infirmity,  to  attend  the  court  before 
which  the  will  is  offered,  the  court  may  cause  a  commifi- 
fiion  to  take  any  such  witness^  deposition,  to  be  issued  an- 
nexed to  the  wiU;  and  such  deposition  may  be  taken  and 
certified  as  in  other  cases,  except  that  no  notice  of  the 
time  and  place  of  taking  it  need  be  given,  unless  the  pro- 
bate is  opposed  by  some  one  who  has  made  himself  a 
party ;  and  the  proof  so  given  shall  have  the  same  effect 
as  if  given  in  court.     (V.  C.  1873,  c.  118,  §  27.) 

In  respect  to  the  competency  of  witnesses  to  wills,  it  may. 
be  observed  that  at  common  law,  persons  incompetent  to  be 
witnesses  are — 

(1),  Parties  to  the  Record^  in  the  cause;  Husbands 
and  Wives] 

See  1  Greenl.  Ev.  §  329  &  seq. 

(2),  Persons  Deficient  in  Understanding  ; 

See  1  Greenl.  Ev.  §  366  &  seq. 

(3),  Persons  Insensible  to  the  Obligation  of  a7i  Oath, 
from  defect  of  Religious  Belief ; 

See  1  Greenl.  Ev.  §  368  &  seq. 

(4),  Persons  Infamou^^hj  Reason  of  Co?wiction  ofOrirne; 

Seel  Greenl.  Ev.  §  372  &  seq. 

(5),  Persons  Interested  in  the  Result ; 

See  1  Greenl.  Ev.  §  386  &  seq. 

In  Virginia,  important  changes  have  been  wrought  in 
respect  to  these  disabilities^  in  ordinary  cases  in  the  courts; 
that  is,  in  respect  to  the  first,  the  third,  and  the  fifth. 
Thus :  Parties  are  for  the  most  part  competent,  and  com- 
pellable to  testify  in  ordinary  cases ;  but  not  husband  and 
wife  for  or  against  each  other.  (V.  0. 1873,  c.  172,  §  21, 
22  &  seq.)  Our  State  constitution  also  provides  that  the 
opinions  of  men  in  mutters  of  religion  shall  in  no  wise  af- 
fect, diminish,  or  enlarge  their  civil  capacities^  ( Va.  Const. 
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1869,  Act  V,  §  14j)  which  is  understood  to  do  away  with 
the  disqualification  arising  from  defect  of  religious  belief 
(Perry's  Case,  3  Grat.  602).  And  lastly,  it  is  enacted  by 
statute,  that  '^  no  witness  shall  be  incompetent  to  testify, 
because  of  interest:^  (V.  C.  1873,  c.  172,  §  21.)  But  in 
respect  of  wiUs^  it  is  provided  that  nothing  in  these  statvr 
tory  enactments  (V.  0.  1873,  c.  172,  §  21,)  shall  be  con- 
strued to  alter  the  rules  of  law  then  in  force  in  respect 
to  attesting  witnesses  to  vnllsy  deeds,  or  other  instruments. 
(V.  C-  1873,  c.  172,  §  22).  It  follows,  therefore,  that  all 
the  above-described  common  law  instances  of  incompe- 
tency, (with  a  few  special  exceptions  presently  to  be  men- 
tioned), prevail  with  us,  in  respect  to  attesting  witnesses 
to  loHls,  except  only  the  third. 

The  cases  excepted  are  all  cases  of  interest  in  the  witr 
nesSj  and  one  of  them,  also,  the  case  of  a  party j  namely, 
(1),  The  case  of  a  legatee  or  devisee,  who,  or  whose  hus- 
band or  wife,  is  an  attesting  wHnesSj  (V.  C.  1873,  c.  118, 
§  19.)  (2),  The  case  of  a  creditor  whose  debt  is  by  the 
will  charged  on  the  decedent's  estate,  (z.  e,  on  his  lands,) 
and  who»  or  whose  hasband  or  wife,  is  an  attesting  wit- 
ness, (V.  0.  1873,  c.  118,  §  20) ;  and  (3),  The  case  of  an 
executor  of  a  wiU,  called  as  a  witness  for  or  against  it. 
<V.  O.  1873,  c.  172,  §  21;  2  Insts.  Com.  &  Stat.  Law, 
1074-1076.) 

In  the  last  case  it  is  enacted,  that  ^^  no  person  shall,  on 
account  of  his  being  an  execiUor  of  a  vnlly  be  incompetent 
as  a  witness  for  or  against  the  will,"  (§  21.) 

In  the  second  case,  the  statute  provides  that,  "If  a  will 
charging  any  estate  {i.  e.  any  real  estate),  with  debts  be 
attested  by  a  creditor,  or  the  wife  or  husband  of  a  creditor 
whose  debt  is  so  charged,  such  creditor  shall,  notwithstand- 
ing, be  admitted  as  a  witness  for  or  against  the  will,"  ($  20.) 

Li  the  first  case,  the  provision  is  of  necessity  a  little 
more  complex.  It  is  designed  to  remove  the  incompe- 
tency of  a  legatee  or  devisee  under  the  will,  who  has  im- 
providently  become  an  attesting  witness  thereto,  by  vaccd- 
ing  the  tega^ry  or  devise.  But  where  the  witness,  if  the  will 
were  not  established,  would  be  entitled  to  any  part  of  the 
*  decedent's  estate,  as  his  heir  or  distributee,  this  provision 
standing  alone  would  give  the  witness  an  interest  to  testify 
4igainst  the  wiU ;  for  if  the  will  be  not  established,  he 
would  get  his  due  proportion  of  the  estate,  whereas,  if  it 
is  established,  he  loses  that  portion,  and  what  the  will 
gives  him  also.  In  order  to  neutralize  this  interest  ad- 
verse to  the  will,  and  as  far  as  possible  to  place  the  wit- 
ness in  a  position  of  indifferency  in  point  of  interest,  the 
statute  proceeds  to  save  to  him  so  much  of  his  share  as 
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heir  or  distrilmtee^  in  case  tlie  will  is  established,  as  will 
not  exceed  the  value  of  the  legacy  or  devise.  The  tenns 
of  the  statute  are  as  follows  : 

"  If  a  will  be  attested  by  a  person  to  whom^  or  to  whose 
wife  or  hudband^  any  beneficial  interest  in  any  estate  is- 
thereby  devised  or  heq%ieathed^  if  the  will  may  not  be  other- 
wise proved^  such  person  shall  be  deemed  a  competent  wit- 
ness;  but  such  devise  or  bequest  shall  be  void,  except  that, 
if  such  witness  would  be  entitled  to  any  share  of  the  es- 
tate of  the  testator  in  case  the  will  were  not  established^ 
so  much  of  his  share  shall  be  saved  to  him  as  shall  not 
exceed  the  value  of  what  is  so  devised"  or  bequeathed," 
(§  19).  (2  Insts.  Com.  &  Stat.  Law,  916-'17.) 
2'.  The  Proof  to  be  Submitted  to  the  Court  upon  a  question 
of  Probate,  in  case  of  Wills  already  proved  in  another 
State  or  country^ — ^that  is,  being  the  Testator's  Domicil. 

Instead  of  the  original,  an  authenticated  copy,  with 
the  certificate  of  ^probate,  may  be  offered  for  probate  in 
any  court ;  and  when  so  offered,  there  ib  e^  prima  facie  pre 
sumption  that  the  will  was  duly  executed  and  admitted  to 
probate  as  a  will  of  personalty  in  the  State  or  country  of 
the  testator's  domicil,  and  the  copy  shall  be  admitted  to 
probate  as  a  will  of  personalty  in  Virginia.     And  if  it 
appear /r<?m  such  copy  that  the  will  was  proved  in  the  foi^ 
eign  court  of  probate  to  have  been  so  executed  as  to  be  a 
valid  will  of  lands  in  this  State,  by  the  law  thereof,  such 
copy  may  be  admitted  to  probate  as  a  will  of  real  estate. 
(V.  C.  1873,  c.  118,  §  26;  ex-parte  Povall,  3  Leigh  816, 
819  :  Stor.  Confl.  Laws,  §  465,  474.) 
6*.  The  Effect  of  the  Probate  of  Wills. 
See  V.  C.  1878,  c.  118,  §  32  to  36. 
W.  C. 
1®.  Effect  of  Probate  of  Wills  in  Proceedings  Exparte. 

One  njot  aparty  to  the  proceeding  may,  within  five  years,. 
file  a  bill  in  chancery  to  impeach  or  establish  the  will,  on 
which  bill  the  chancellor  mAist  direct  an  issue  of  d&visavit 
vel  non  to  be  made  up  and  tried  by  a  jury,  to  ascertain 
whether  any,  and  if  any,  how  mucJi  of  what  was  offered 
for  probate  ex-parte,  be  the  will  of  the  decedent ;  saving  to 
infants  one  year  after  age,  and  to  non-residents  of  the  Com- 
monwealth not  actually  appearing,  or  not  personally  sima- 
moned,  two  years  after  sentence.  And  if  no  such  bill  be 
filed  within  the  time  prescribed,  the  sentence  of  the  court 
of  probate  shall  be  forever  binding.  (V.  C.  1873,  c.  118,  § 
34,  35.) 

This  jurisdiction  of  the  court  of  chancery  is  so  inde- 
pendent of  that  of  the  court  of  probate,  that  a  bill  might 
formerly  be  filed  in  the  county  court  in  chancery,  to  im- 
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peach  a  will  previously  admitted  to  record  in  the  circuit 
courts  as  a  court  of  probate;  (Ford  v.  Gardner,  1  H  &  M 
72) ;  and  although  the  statute  excludes  from  the  privilege 
of  filing  a  bill  any  one  who  has  hesji  a  party  ^o  the  pro- 
ceeding in  the  court  of  probate,  yet  such  a  party,  it  is  said, 
may  still  "be  admitted  to  file  a  bill  on  the  ground  of  a  frauds 
to  the  existence  of  which  he  was  a  stranger  at  the  time  of 
the  probate.     (S.  C.) 

Let  it  be  observed,  that,  after  the  lapse  of  the  time  pre- 
scribed, the  probate  cannot  be  called  in  question,  how  er> 
roneous  soever  the  sentence  may  be.  (Nalle's  Rep's,  v. 
Fenwick,  &c.,  4  Kand.  685 ;  Street's  Heirs  v.  Street,  11 
Leigh,  498:  Schultz  v.  Schultz,  10  Grat.  358;  Robinson 
V.  Allen,  11  Grat.  786.) 

Sucli  a  bill  need  only  say,  in  general  terms,  that  the 
writing  admitted  to  probate  is  not  the  will  of  the  deceased. 
(Malone's  Adm'r  v.  Hobbs,  1  Rob.  346.)  And  when  the 
question  is  decided,  no  farther  proceedings  can  be  had  in 
that  case.  (Coalter's  Ex'or  v.  Bryan  &  ux  &  als,  1  Grat.^ 
18.) 

Upon  a  bill  filed  to  set  up  a  will  alleged  to  have  been 
lost  and  destroyed,  upon  proof  of  the  contents  there  should 
be  an  issue  awarded,  to  be  tried  by  a  jury,  just  as  when 
the  effort  is  made  to  impeach  a  will  admitted  to  probate,, 
(Brent  v.  Dold,  Gilnr.  211-'12) ;  and  in  all  cases  the  issue 
may  be  made  up  without,  feigned  pleadings,  in  the  very 
words  of  the  statute  ;  and  it  may  be  as  well  tried  at  the 
bar  of  the  chancery  court  as  in  a  court  of  law ;  the  party 
sustaining  the  will  being  plaintiff,  and  entitled  to  open 
and  conclude  the  cause.  (Coalter's  Ex'or  v.  Bryan  &  ux,. 
1  Grat.  18.) 

It  belongs  to  the  subject  of  the  "  Effect  of  Probate^'^  to 
remark  that  the  certificate  of  probate  granted  by  a  court 
of  this  State,  and  attested  by  the  clerk,  will  enable  the  ex- 
ecutor to  act,  and  may  be  given  in  evidence  in  any  court  in 
Virginia^  (Dickinson  v.  McCraw,  4  Rand.  168  \,  but  not 
without  the  commonwealth,  any  more  than  a  probate  in  a 
foreign  court  will  of  itself  confer  any  authority  here. 
(Burnley's  Adm'r  v.  Duke  &  als,  1  Rand.  108.) 

In  respect  to  the  jurisdiction  of  the  court  of  probate,  if 
it  be  a  court  where  by  law  matters  of  probate  are  cogni- 
zable, the  probate  is  never  voidj  as  was  at  one  time  thought,. 
(Barker's  Case,  2  Leigh,  719),  but  voidable  only ;  the  par- 
ticular state  of  facts  which  would  have  authorized  the  court 
to  act  being  a  matter  to  be  enquired  into  and  decided  by 
the  court,  whose  decision,  if  erroneous,  is  voidable  merely^ 
and  not  void.  And  meanwhile,  until  the  sentence  is  re- 
versed and  annulledy  the  court  actually  having  jurisdiction 
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must  forbear  to  act,  and  the  authority  conferred  by  the 
voidable  probate  is  rightful  and  complete.  (Fisher  v.Bas- 
Bett  &  als,  9  Leigh,  119 ;  Burnley's  Itep.  v.  Duke  &  als,  2 
Kob.  129.) 
2®.  The  Eflfect  of  Probate  of  Wills  in  Proceedings  Liter 
Partes, 

The  sentence  in  this  case  is  finals  and  no  bill  in  equity 
can  afterwards  be  filed  to  impeach  or  establish  such  will, 
unless  on  some  ground  such  as  would  give  to  a  court  of 
equity  jurisdiction  over  other  judgments  at  law ;  saving  to 
infants  one  year  after  age,  and  to  non-residents  who  did 
not  actually  appear,  or  were  not  personally  summoned, 
two  years  after  sentence.  (V.  C.  1873,  c.  118,  §  33,  35 ; 
Schultz  V.  Schultz,  10  Grat.  365  &  seq.) 
T*.  Necessity  for  Disclaimer  of  Title  by  Devisee. 

The  will  vests  in  the  devisee  even  a  freehold  title,  before 
and  without  entry,  by  the  force  and  effect  of  the  statute  of 
wiUs,  and  therefore,  if  the  devisee  does  not  propose  to  ac- 
cept the  devise,  he  must  disclaim  it  in  such  form  as  the 
statute  of  conveyances  makes  needful  for  such  an  estate, 
(V  C.  1873,  c.  112,  §  1,)  namely,  by  deed  or  will.  (3  Lom. 
Dig.  194;  Bryan  v.  Hyre  &  als,  1  Rob.  102.) 

Section  v. 

6*.  How  Wills  may  be  Void,  although  Executed  in  due  Form. 
A  will,  though  executed  in  due  form,  may  still  be  void  and 
of  none  effect  in  the  several  cases  following,  viz. : 

1.  When  the  devise  is  to  the  testator* s  heir,  to  take  as  he 
would  take  as  heir. 

2.  When  the  person  to  whom,  or  the  ohject  for  which  the 
devise  is  made,  is  not  sufficiently  designated  or  ascertained. 

3.  yfhen  fraud  or  force  has  been  used  with  the  testator,  so 
that  his  will  has  not  been  freely  exercised. 

4.  When  the  devise  would  residt  in  injury  to  the  rights  of 
third  persons,  e.  g.  creditors  of  testator. 

5.  When  the  devise  is  too  remote. 

6.  When  the  devisee  dies  before  the  testator.     (See  3  Lorn. 
Dig.  176  &  seq ;  2  Insts.  Com.  &  Stat.  Law,  943  &  seq.) 
W.  0. 

1^.  When  the  Devise  is  to  the  l'estator*s  Heir,  to  take  in  like 
manner  as  her  would  take  as  Heir. 

The  law  does  not  permit  a  testator  to  devise  lands  to  his 
heir,  to  take  them  in  like  manner  as  he  would  take  as  heir, 
in  order  to  prevent  title  hy  descent  from  being  confounded 
with  iitle  by  purchase.  Such  confusion  in  feudal  times  would 
have  affected  the  tenure  of  lands,  and  at  a  later  period 
would  have  impaired  the  interests  of  creditors,  certain  of 
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whom  could  charge  with  their  debts  lands  descended,  but 
not  lauds  devised,  except  in  pursuance  of  a  comparatively 
modem  statute  (3  &  4  Wm.  &  M.  c.  14),  known  as  the 
statute  of  ^^Fr<idulerU  Devises?"* 

The  test  by  which  we  may  determine  the  applicability  of 
the  doctrine  to  any  particular  case,  is  to  strike  out  the 
devise  to  the  heir^  and  if  he  would  still  take  the  same  in- 
terest as  the  will  gives  him,  the  devise  is  void.  Hence,  in 
order  that  the  doctrine  may  apply,  the  devisee  must  be  the 
sole  heir  to  the  lands  devised;  for  If  he  is  onlv  one  of  several 
co-heirs,  although  the  very  same  share  be  given  him  as  he 
would  take  by  descent,  he  docs  not  take  it  in  the  same  way; 
for  as  co-heir  he  would  take  it  in  coparcenary  with  his 
fellows.  (2  Insts.  Com.  &  Stat.  Law,  433  &  seq);  where- 
as, as  devisee  he  would  take  it  in  severalty,  if  it  was  devised 
to  him  alone,  (2  Insts.  Com.  &  Stat.  Law,  400);  and  if 
devised  to  him  along  with  others,  he  would  take  ajs  joint- 
tenant,  or  tenant  in  conimonj  (2  Insts.  Com.  &  Stat.  Law, 
400  &  geq;  Id.  425  &  seq.)  In  like  manner,  a  devise  to 
several  co-heirs  is  not  within  the  doctrine,  but  is  good,  be- 
cause as  devisees  they  will  take  Si»  Joirit-tenafits  or  tenants  in 
common,  whereas  as  heirs,  they  will  take  as  co-parceners. 
(8  Lom.  Dig.  178  &  seq ;  2  Th.  Co.  Lit.  646  a,  n  (B).) 
2*.  Where  the  Devise  is  to  an  uncertain  Person,  or  for  an  un- 
certain Object. 

Thus  a  devise  to  "2%^  Jiom-an  Catholic  Congregation  at 
R,''  (Gallego's  Ex'or  v.  Atto.  Genl.  3  Leigh,  460);  or  to 
'^The  Baptist  Association  that  for  comm.on  meets  at  P," 
(Baptist  Association  v.  Hart,  4  Wheat.  372),  those  bodies 
respectively,  being  unincorporated,  are  void  for  the  un- 
certainty ofthepersmis  designed  to  be  benefited. 

On  the  other  hand,  a  devise  for  the  erection  and  endow- 
fnent  of  a  seminary  of  learning,  independently  of  statute. 
(Lit.  Fund  v.  Dawson,  10  Leigh,  148);  or  ^^for  the  benefit 
4>fthe  trade  of  the  toum  ofA.^^  (Wheeler  v.  Smith  &  als, 
"9  How.  56),  are  void  for  the  uncertainty  of  the  objects.  (2 
Lists.  Com.  &  Stat.  Law,  216-'17  &  seq;  Id.  684.) 

In  Virginia,  by  statute  (suggested  by  the  case  of  the  Lit. 
Fund  V.  Dawson),  it  is  provided  that  gifts  and  devises  for 
literary  or  educational  purposes  within  this  State  (other 
than  for  the  use  of  a  theological  seminary),  shall  be  valid, 
whether  made  to  a  body  corporate  or  unincorporated,  or  to 
£ome  natural  person,  with  some  cautious  reservations.  (V. 
C.  1878,  c.  77,  §  2  &  seq.) 

In  England,  very  much  more  indulgence  is  manifested  to 
indefitxite  charities  than  to  other  indefinite  gifts  and  devises ; 
and  this  diversity  was  long  attributed,  not  to  the  common 
law,  of  which  some  thought  the  statute  43  Eliz.  c.  4,  merely 
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declaratory,  but  to  the  terms  bf  that  statute,  which  most 
supposed  to  have  introduced  a  new  doctrine.  It  was  under 
this  latter  view  of  the  law  that  the  earlier  Virginia  cases 
(Gallego's  Ex'or.  v.  Atto.  Gen.  3  Leigh,  450;  Baptist  Ass'n 
V.  Hart,  &c.,  4  Wheat.  372,  &c.)  were  adjudicated.  But 
upon  an  investigation  of  the  ancient  records  of  the  court  of 
chancery  in  the  tower  of  London,  about  A.  D.  1832,  it  was 
discovered  that,  in  very  many  cases  prior  to  the  statute  43 
Eliz.  c.  4,  a  similar  discrimination  m  favor  of  charities  had 
prevailed  in  equity,  and  that  43  Eliz.  was  little  more  than 
affirmatory  of  the  common  law.  Virginia,  notwithstanding 
this  development  of  the  mistake  upon  which  her  earlier 
cases  had  proceeded,  yet  did  not  think  tit  to  recede  from  the 
doctrine  those  cases  had  established.  In  Pennsylvania, 
however,  where  no  previous  doctrine  had  been  recognized, 
the  supreme  court  of  the  United  States,  iii  the  great  Oirard 
Will  case,  conceived  itself  bound  to  adopt,  as  the  doctrine 
of  the  common  law,  the  discrimination  in  favor  of  vague 
and  indefinite  charities  brought  to  light  through  the  medium 
of  the  ancient  records  referred  to  above ;  and  accordingly 
that  court  held  Girard's  munificent  provision  for  the  crea- 
tion and  endowment  of  a  great  seminary  of  learning,  to  be 
called  by  his  own  name,  to  be  valid,  and  directed  his  scheme 
to  be  carried  out  in  conformity  to  his  will.  (Vidal  v.  Gi- 
rard's Ex'or,  2  How.  196-'7 ;  3  Lom.  Dig.  16,  181,&c.;  189 
&  seq.) 

It  must  be  observed,  that  the  question  in  all  cases  is 
not  whether  the  trustee  be  ascertained,  but  whether  the  hene- 
Jiciary  or  beneficial  object  be  certain ;  for  it  is  an  established 
maxim  of  a  court  of  equity  never  to  suffer  a  trust  to  fail  for 
want  of  a  trustee^  so  that,  if  the  trustee  is  not  designated 
with  sufficient  certainty,  supposing  the  person  or  object  de- 
signed to  be  benefited  sufficiently  described,  equity  will 
supply  a  trustee,  (2  Stor.  Eq.  §  976,  1059  &  seq  ;  Charles 
&  als  V.  Hunnicutt,  5  Call.  312.) 

3*.  Where  Fraxvd  or  Force  has  been  used  with  the  Testator, 
so  that  his  Will  does  not  appear  to  have  been  Freely  Ex- 
ercised. 

Where  physical  constraint  is  employed,  of  course  the  will 
is  invalid.  But  it  is  in  like  manner  void  wherever  it  ap- 
pears that  the  testator's  freedom  of  volition  has  been  im- 
paired in  consequence  oi  his  imbecility,  his  undue  confi- 
dence, his  over-weening  affection,  or  otherwise.  (3  Lom. 
Dig.  182-'3;  2  Insts.  Com.  &  Stat.  Law,  946.) 

4^.  Where  the  Devise  would  result  in  Injury  to  the  Rights  of 
third  Persons, 

e.  g.  Creditors,  Thus  it  is  provided  that  all  of  a  dece^ 
dent's  real  estate  shall  be  liable  to  pay  his  debts  of  all  kinds ;; 
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nor  can  he  hy  his  will  any  otherwise  aflFect  this  disposition 
than  by  directing  the  order  in  which  the  debt   shall  be  dis- 
charged.    (V.  C.  1873,  c.  127,  §  3.) 
5^.  Where  the  Devise  is  too  Remote. 

A  devise  is  too  remote  when  it  is  so  limited  that  it  is  not 
obliged  to  take  effect,  if  at  all,  within  the  period  of  a  life  or 
lives  in  being,  and  ten  months  (the  period  of  gestation)^  and 
twenty-one  years  afterwards.  Thus,  a  devise  "  to  A  in  fee- 
simple,  and  npon  the  failure  of  his  heirs  at  any  future  time, 
to  Z  in  fee,''  is  too  remote  as  to  the  limitation  to  Z,  which, 
therefore,  is  void,  for  it  is  not  to  take  effect  until  the  ulti- 
mate extinction  of  the  line  of  heirs  of  A,  which  may  be 
postponed  for  centuries.  (2  Insts.  Com.  &  Stat.  Law,  376, 
378  &  seq.) 
6*.  Where  the  Devisee  dies  before  the  Testator. 

Where  the  devisee  dies  before  the  testator,  the  devise  is 
liable  to  become  void,  or,  according  to  the  proper  technical 
phrase,  to  lapse  ; 
W.  C. 
1*.  Doctrine  touching  Lapse  of  Devises  at  Commxm  Law. 
The  general  doctrine  at  common  law  is,  that  a  devise 
lapses  in  all  cases  where  the  devisee  dies  before  the  testa- 
tor.    Where,  however,  the  devise  is  to  several  persons 
jointly^  and  one  of  them  dies  in  the  testator's  lifetime,  his 
share  does  not  lapse^  but  survives  ;  for  although  such  joint 
devisees  are  not  joint-tenants  until  the  testator's  death,  yet 
the  gift  to  them  is  a  ^itpur  mie  etpur  tout  {per  totutn  et 
per  nihil ;  scilicet  per  totum  conjunctim,^  etper  nihil  sepor 
raiim\  and  so,  if  one  should  die,  whereby,  as  he  has  no- 
thing sqparately^  his  interest  ceases  to  exist,  the  other  or 
others  are  entitled  to  the  whole^  as  at  first,  but  with  no  one 
to  share  it  with  them.     And  as  the  parties  have  not  be- 
come joint-tenants^  the  statute  abolishing  survivorship  (V. 
C.  1873,  c.  112,  §  18)  does  not  apply.     (Humphrey  v.  Tay- 
leur,  1  Ambl.  138 ;  Skipwith  v.  Cabell's  Ex^or,  19  Grat. 
788 ;  Davy  v.  Kemp.  O'Bridgm.  Judgm'ts,  384 ;  Wythe's 
Eep.  (Minor's  Ed.)  App'x,  363,  &c.) 
2*.  Doctrine  touching  Lapse  of  Devises  in  Virginia. 

"  If  a  devisee  or  legatee  die  before  the  testator,  leaving 
issue  who  survive  the  testator^  such  issue  shall  take  the  es- 
tate devised  or  bequeathed  as  the  devisee  or  legatee  would 
liave  done,  if  he  had  survived  the  testator,  unless  a  different 
disposition  thereof  be  made  or  required  by  the  will."  (V. 
C.  1873,  c.  118,  §  13.) 
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Section  vi. 

2^.  The  Form  of  WiUs. 

No  particular  form  is  prescribed,  but  the  practitioner  should 
take  ^eat  pains  to  make  the  language  precise,  certainj  and 
freejrom  amMguity  ; 
W.  C. 
V.  The  Common  Form  of  Wills. 

See  Grrayd.  Forms,  551 ;  1  Tate  &  Sand's  Am.  Forms,  314; 
First  Appendix  to  this  work. 
2*.  Forms  of  Wills  of  Lands,  with  sundry  Limitations. 

See  1  Tate  &  Sand's  Am.  Forms,  320. 
8".  Form  of  Will  making  general  disposition  of  one's  property, 
Securing  Annuities,  &c. 

See  Oliver's  Conv'g,  562 ;   Tate  &  Sand's  Am.  Forms, 
315. 
4®.  Form  of  Will,  with  various  Provisions. 

See  Oliver's  Conv'g,  586 ;  Grayd.  Forms,  558. 
5®.  Form  of  Codicil. 

See  Tate  &  Sand's  Am.  Forms,  324. 
6*^.  Form  of  Nuncupative  (or  Verbal)  Wills. 
See  Tate  &  Sand's  Am.  Forms,  323,  325. 


THE  PRACTICE  OF  THE  LAW  IN  CIVIL  CASES. 

PART  IL 

Analytical  View  of  the  Modes  of  Vindicating  Rights,  whe- 
ther Relating  to  Pebson  or  to  Property,  when  they  have 
BEEN  Actually  Invaded  ;  and  of  Obtaining  Redress  for  the 
Wrong. 

The  redress  of  injuries  is  affected,  (1),  By  the  mere  act  of  the 
parties ;  (2),  By  the  mere  act  of  the  law ;  and  (3),  By  the  con- 
curring act  of  the  parties  and  of  the  law ; 
W.  C. 

DIVISION  L 

I.  Redress  of  Injuries  effected  by  the  mere  Act  of  the  Parties. 

This  may  be  in  two  manners,  namely :  (1 ),  By  the  mere  act  of 
ihe  party  injured  ;  and  (2),  By  the  joint  act  oi  all  the  parties  ; 
W.  C. 

CHAPTER  L 

1».  Redress  effected  by  the  mere  Act  of  the  Party  Injured. 

The  thoughtful  student  will  readily  realize  that  it  cannot  very 
often  happen  that  redress  for  a  wrong  can  be  obtained  by  the  m^ere 
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act  of  the  parties^  without  the  active  concurrence  of  the  law ;  and 
that  it  must  be  still  more  rare  that  the  sufferer  himself  will  be 
permitted  to  mete  out  justice  to  himself  hy  his  own  act.  Indeed, 
it  will  presently  appear  that  it  is  never  allowed,  save  in  those 
cases  where  otherwise  no  effective  redress  can  be  had ;  and  that 
any  breach  of  the  peace  in  accomplishing  this  self-redress  is 
rigorously  inhibited.  We  shall  see  also,  in  the  sequel,  that  the 
fact  that  a  party  injured  may  seek  and  find  redress  by  his  own 
act,  does  not  in  anywise  prevent  him  from  appealing  to  those 
remedies  provided  by  the  law  which  are  administered  in  the 
courts.  To  be  sure,  he  cannot  have  a  double  satisfaction^  but  if 
he  chooses  to  forbear  the  use  of  the  more  summary  remedy,  he 
may  adopt  instead  the  more  formal  proceeding  hy  suit  in  court. 
The  instances  of  redress  efTected  by  the  mere  act  of  the  party 
injured  are  these  five,  namely:  (1),  ^y  defence  of  one's  self,  or 
of  certain  near  relations  ;  (2),  By  re-caption  of  goods ;  (3),  By 
entry  jx^ovl  lands;  (4),  By  ahatem£7it  of  nuisances ;  and  (5),  By 
distress.  (3  Bl.  Com.  3  &  seq) ; 
W.  C. 

Section  i. 

1*.  Defence  of  one's  self,  or  of  Persons  standing  in  certain  near 
Relations,  as  JBushand  and  Wife^  Parent  arid  Child ^  Master 
and  Servant. 

It  is  a  remarkable  inaccuracy  to  class  self-defence  amongst 
the  modes  of  obtaining  redress  for  a  wrong.  It  is  manifestly 
calculated  only  to  prevent  it.  It  is  not  expedient,  however,  to 
depart  from  the  time-honored  classification,  adopted  not  by 
Bl&ckstone  and  by  Hale  only,  but  by  all  the  writers  who  have 
been  the  most  distinguished  expounders  of  the  elements  of  the 

•  law.  And  it  is  certainly  true  that  one  forcibly  attacked  in 
person  or  property,  or  in  any  of  the  relations  mentioned,  may 
r^^^  force  hy  force;  and  the  breach  of  the  peace  which  hap- 
pens is  chargeable  upon  him  only  who  began  the  affray.  The 
law  riot  only  considers  that  nature  prompts  the  party  aggrieved 
in  sucli  a  case  to  resist ;  but  also,  that  the  future  process  of 
law  is,  or  at  least  may  be,  by  no  means  an  adequate  remedy 
for  injuries  accompanied  with  force,  since  it  is  impossible  to 
say  to  what  wanton  length  of  rapine  or  cruelty  outrages  of  this 
sort  might  be  carried,  unless  it  were  permitted  a  man  imme- 
diately to  oppose  violence  with  sufficient  force  to  repel  it.  Self 
defence^  therefore,  as  it  is  justly  called  the  primary  law  of  na- 
ture, so  it  is  fully  sanctioned  by  the  law  of  society.  In  our 
common  law  particularly,  it  is  held  an  excuse  for  breaches  of 
the  peace;  nay,  even  for  homicide  itself;  but  care  must  be 
taken  that  the  resistance  does  not  exceed  the  bounds  of  mere 
defence  and  prevention;  for  then  the  defender  would  himself 
become  an  aggressor.     (3  Bl.  Com.  3,  4.) 
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Section  ii. 

2^.  Re-caption  of  one's  Goods,  Wife,  Child,  or  Servant. 

Where  one  has  deprived  another  unlawfully  of  his  goods, 
or  wrongfully  detains  his  wife,  child,  or  servant,  the  party  ag- 
grieved may  lawfully  claim  and  retain  wherever  he  happens 
to  find  them,  so  it  be  not  in  a  riotous  manner ^  or  attended  with 
•a  breach  of  the  peace.  The  reason  for  allowing  this  self-re- 
dress is  obvious,  for  otherwise  it  might  be  impossible  to  obtain 
redress  at  all.  His  goods  may  be  afterwards  conveyed  away 
or  destroyed,  and  his  wife,  child,  or  servant  concealed  or  car- 
ried out  of  his  reach,  if  he  had  no  speedier  remedy  than  the 
ordinary  process  of  the  law.  But  as  the  public  peace  is  a  su- 
perior consideration  to  any  one  man's  private  property  ;  and 
as,  if  individuals  were  once  allowed  to  use  private  force  as  a 
remedy  for  private  injuries,  all*social  justice  must  cease,  and 
the  strong  give  law  to  the  weak ;  for  these  reasons  this  right 
■of  re-caption  is  never  to  be  exerted,  where  such  exertion  must 
occasion  strife  and  bodily  contention,  or  endanger  the  peace  of 
society.  If,  for  instance,  my  horse  is  taken  away,  I  may  law- 
fully seize  him  in  a  highway  or  public  inn,  provided  I  commit 
no  breach  of  the  peace  in  so  doing;  but  I  cannot  dispossess  the 
wrong-doer  hy  force^  nor  break  open  a  private  stable,  nor  even 
invade  a  stranger's  grounds  to  take  him,  except  he  be  feloni- 
ously stolen^  but  must  have  recourse  to  an  action  at  law.  (3  Bl. 
Com.  4,  5.) 

Section  iii. 

3^.  Entry  upon  Lands. 

Entry  upon  lands  and  tenements,  when  another  person  with- 
out sufficient  right  has  taken  possession  thereof,  is  a  remedy  al- 
lowed to  the  party  himself,  upon  considerations  analogous  to 
those  which  dictate  the  allowance  of  re-caption;  and,  like  that, 
the  remedy  must  be  exercised  peaceably  atid  without  force.  (3 
Bl.  Com.  6.) 

It  must  be  admitted,  however,  that  the  reason  for  allowing 
an  entry  upon  lands  seems  to  be  considerably  less  imperative 
than  in  the  case  of  the  re^caption  of  goods,  since  lands  are  not 
capable  of  being  removed  beyond  the  reach  of  the  party  who 
may  have  been  deprived  of  the  possession  of  them.  But  al- 
though the  removed  be  impossible,  such  were  formerly  the  dif- 
ficulties and  delays  in  prosecuting  real  actions  for  the  recovery 
of  lands,  that  it  was  scarcely  less  important,  in  order  to  ensure 
redress  to  a  person  deprived  of  the  possession  of  his  lands,  to 
allow  him  to  enter  thereon  promptly,  than  to  accord  the  privi- 
lege of  re-caption  in  the  case  of  chattels.  But  so  great  is  the 
abhorrence  with  which  the  law  regards  the  assertion  of  one's 
rights  in  this  respect  by  force,  that  if  one  ever  so  clearly  en- 
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titled  to  the  possession  shall  make  a  fm^cible  entry  on  lands, 
he  is  not  only  punishable  therefor,  as  it  would  seem,  (Minor's 
Synops.  Crim.  Law,  123 ;  Dav.  Orim.  Law,  260 ;  1  Kuss.  Or. 
283,)  bat  it  is  expressly  provided  that  the  other  party,  though 
having  no  rightful  title  to  the  lands,  shall  be  restored  to  the 
occupancy  thereof  by  the  summary  proceeding  known  as  the 
vyrit  of  forcible  entry.     (V.  C.  1873,  c.  130,  §  1,  &c.) 

And  as  the  law  allows  the  re-taking  of  the  possession  of 
land,  it  also  sanctions  the  due  defence  of  the  possession  there- 
of, and  therefore,  though  if  one  enter  into  my  ground,  I  must 
reqybest  him  to  depart  before  I  can  lay  hands  on  him  to  turn 
him  out,  yet  if  he  refuse,  I  may  then  push  him  out ;  and  if  he 
enter  with  actual  force,  I  need  not  first  request  him  to  be 

fone,  but  may  lay  hands  on  him  immediately.     (Weaver  v. 
tush,  8  T.  R.  81 ;  Green,  v.  Gaddard,  1  Salk.  641 ;  Polkin- 
hom  V.  Wright,  8  Ad.  &  El.  (55  E.  0.  L.)  206.) 

Seotion  iv. 

4^.  Abatement  of  Nuisances. 

Whatever  unlawfully  annoys  or  does  damage  to  another  is  a 
nuisance  (nocumentum) ;  and  such  nuisance  may  be  abated; 
that  is,  taken  away  or  removed,  by  the  party  aggrieved  thereby, 
so  as  he  commit  no  riot,  nor  breach  of  the  peace  in  doing  it. 
If  a  house  or  wall  is  erected  so  near  to  mine  that  it  stops  my 
anciefit  lights,  which  is  a  private  nuisance,  I  may  enter  my 
neighbor's  premises,  and  peaceably  pull  it  down.  Or,  if  a 
gate  be  erected,  without  leave  of  the  court,  across  the  public 
highway,  (which  is  a  common  nuisance)^  any  citizen  passing 
that  way  may  cut  it  down  and  destroy  it.  The  law  allows 
this  private  and  summary  method  of  doing  one's  self  justice, 
because  injuries  of  this  kind,  which  obstruct  or  annoy  one  in 
the  enjoyment  of  such  things  as  are  of  daily  convenience  and 
use,  require  an  immediate  remedy,  and  cannot  wait  for  the  slow 
progress  of  the  ordinary  forms  of  justice.  (3  Bl.  Oom.  5,  6, 
&  n  (6) ;  Bac.  Abr.  Nuisance,  (A),  (B).) 
W.  C. 
1®.  Nuisances  of  Com^mission. 

Of  these  the  perpetrator,  it  is  supposed,  cannot  but  be 
aware,  as  also  of  their  annoying  others.  The  injured  party 
may,  therefore,  abate  them,  without  notice  to  him  who  com- 
mits them.  (3  Bl.  Com.  5,  n  (6) ;  1  Chit.  Gen.  Pract.  383, 648 
&  seq.) 
2®.  Nuisances  of  Omission. 

Li  case  of  a  nuisance  of  omission,  notice  of  its  being  a 
nmeance  mast  be  given  to  the  wrong-doer,  before  there  can 
be  any  abatement,  save  only  in  the  case  of  branches  of  trees 
which  overhang  a  highway,  or  one's  private  grounds,  which 
may  be  cut  without  notice ;  the  permitting  of  the  branches 
Vol.  rv.— 7. 
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SO  to  extend  being  an  unequivocal  act  of  negligence.     (3  BL 
Com.  5,  n  (6) ;  1  Chit.  Gen.  Pract.  649-'50.) 
3*.  Extent  which  ought  to  limit  the  Abatement. 

The  abatement  must  be  limited  by  its  necessity,  and  no 
wanton  or  unnecessary  injury  must  be  committed.  (3  BL 
Com.  5,  n  (6) ;  1  Chit.  Gen.  Pract.  660.) 

Section  v. 
6^.  Distress;  W.  C. 
1®.  What  is  meant  by  Distress. 

Distress  (districtio)  is  the  summary  taking  of  a  personal 
chattel  out  of  the  possession  of  the  wrong-doer,  into  the  cus- 
tody of  the  party  injured,  in  order  to  procure  a  satisfaction 
for  the  wrong  committed.  (3  Bl.  Com.  6,  n  (8) ;  Bac.  Abr- 
Distress.) 
2^.  The  cases  where  the  Remedy  by  Distress  is  Applicable. 

The  remedy  is,  of  course,  restricted  to  cases  where  a  sum- 
mary taking  of  the  wrong-doer's  goods,  without  the  regular 
process  of  the  law,  is  needful,  in  order  to  afford  to  the  suf- 
ferer the  adequate  redress  to  which  he  is  entitled.  It  is 
limited  with  us  to  the  three  cases  following,  namely :  (1), 
For  trespasses  by  cattle ;  (2),  For  taxes  and  officer's  fee-bills; 
and  (3),  For  rent  in  arrear; 
W.  C. 
1*.  Distress  for  Trespasses  by  Cattle. 

Where  a  man  finds  the  cattle  of  another  trespassing  upon 
his  grounds,  the  law  allows  the  owner  of  the  soil  to  distrain 
them  till  satis/action  be  made  him  for  the  injury  he  has 
thereby  sustained.  The  animal  distrained  is  only  in  the 
nature  of  b.  pledge  or  security  to  compel  the  performance  of 
satisfaction ;  and,  therefore,  the  distrainor  can  neither  work 
nor  use  it,  nor  can  it  be  sold,  in  order  to  raise  the  means  of 
making  amends.  The  remedy,  thei'efore,  is  a  very  precari- 
ous and  insufficient  one,  should  the  owner  of  the  beast  prove 
refractory.  And  with  us,  it  is  rendered  still  more  unsatis- 
factory by  the  absence  of  emj  public  pounds  such  as  exists 
in  England,  so  that  resort  must  be  had  to  a  special  poundj 
where,  if  it  be  a  pound  covert  {covered  pound)^  the  distrainor 
must  provide  for  the  animal.  In  addition  to  which  the  com- 
mon law  rule  still  holds  in  this  kind  of  distress,  that  if  the 
distrainor  commits  any  irregularity  in  the  course  of  pro- 
ceeding, he  is  a  trespasser  ab  initio.  (3  Bl.  Com.  7,  13 ;  2 
Tuck.  Com.  6 ;  Bac.  Abr.  Distress,  (D)  &  (F).) 

Upon  the  whole,  distress  for  the  trespasses  of  cattle  is  a 
remedy  which  it  is  seldom  feasible  to  adopt,  save  so  far  as 
the  provisions  of  the  ^'fence-law^'^  may  warrant  a  very  simi- 
lar procedure,  the  animal  for  a  third  or  any  •  subsequent 
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trespass  being  liable  to  he  forfeited  to  the  party  aggrieved. 
(V.  C.  1873,  c.  97,  §  8.) 
2**.  Distress  for  Taxes  and  Officer's  Fee-bills. 

Taxes  are  permitted  to  be  collected  by  the  summary  pro- 
ceeding of  distress,  becaase  the  State,  county,  or  subordi- 
nate jurisdiction  for  whose  use  the  tax  is  levied,  requires 
for  the  public  service  the  prompt  and  punctual  payment  of 
the  contributions  which  are  to  defray  the  charges  of  ad- 
ministration.  (V.  C.  1873,  c.  37,  §  3  &  seq. ;  Id.  c.  47,  §  77, 
81.) 

Offic^i's'  fee-bills  are  collectable  by  the  same  summary 
procedure,  because  the  officers,  being  constrained  to  render 
their  services  when  required,  to  any  applicant,  without  being 
permitted  to  st;ipulate  for  pre-payraent,  or  even  in  general 
to  demand  security  for  payment,  it  is  considered  to  be  but 
just  that  they  should  be  clothed  with  the  privilege  of  thus 
summarily  coercing  satisfaction  of  their  demands;  especially 
as  they  not  only  act  under  oath,  but  are  liable  to  severe 
penalties  for  false  charges.  (V.  0.  1873,  c.  180,  §  2  &  seq.; 
19  &  seq,  24,  28.) 
3*.  Distress  for  Rent. 

^^nt  proper  is  defined  to  be  a  "right  to  a  certain pro^t  is- 
suing periodically^  out  of  lands,  and  tefiementa  corporeal^  in 
retribution  (or  return,  reditus)  for  the  land  that  paseee.^*^ 
(2  lusts.  Com.  &  Stat.  Law%  32.) 

It  was  originally  reserved,  for  tlie  most  part,  in  military 
services^  which  it  was  of  vital  importance  to  the  general 
safety  should  be  rendered  with  the  utmost  promptness. 
The  landlord,  therefore,  as  the  representative  of  the  public 
interests,  was  clothed  by  the  law  with  power  to  compel  the 
tenant  to  perform  the  stipulated  services  by  the  summary 
process  of  distress;  just  as  in  modern  times,  for  the  same 
reason,  the  prompt  and  punctual  payment  of  taxes  is  en- 
forced by  like  process.  As  rents  are  now,  and  for  several 
centuries  have  been,  mere  private  transactions,  for  the  faith- 
ful observance  of  whose  stipulations  the  public  is  no  more 
concerned  than  for  the  observance  of  other  contracts,  it  is  a 
fit  topic  of  enquiry  why  the  payment  of  rents  should  still 
be  enforced  by  a  remedy  so  summary  as  distress.  It  is  a 
technical  answer  to  such  an  enquiry,  that  the  principles  and 
doctrines  of  the  common  law  continue  until  thev  are 
changed  by  statute,  notwithstanding  the  reason  which  ori- 
ginally dictated  them  has  ceased ;  but  the  true  point  of  the 
enquiry  is,  why  has  not  the  legislature  interposed  to  abolish 
a  remedy  which  may  seem  to  be  no  longer  warranted  by 
the  altered  state  of  society?  To  this  question  the  reply  is, 
that  although  the  original  reason  for  permitting  distress 
for  rent  has  long  ago  ceased,  another  reason  of  policy^ 
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hardly  less  imperative,  still  operates  fqr  continuing  it, 
namely :  in  order,  by  supplying  landlords  with  a  safe  and 
speedy  remedy  for  rent,  to  enable  even  the  pooi^est  of  the 
people  to  obtain  homes. 

Let  us  observe,  (1),  The  sort  of  rent  which  may  be  dis- 
trained for;  (2),  The  amount  for  which  the  distress  may  be 
levied ;  (3),  The  application  of  the  statute  of  limitations  in 
respect  to  distress  for  rent ;  (4),  The  effect  of  the  landlord's 
demanding  too  little  or  too  much  ;  (5),  The  things  to  be  dis- 
trained; (6),  Redress  for  tena?its  and  for  third  persons  re- 
spectively, where  a  distress  is  levied  illegally;  (7),  Mode  of 
takingy  disposing  of  and  avoiding  distresses ;  (8),  The  par- 
ties to  and  against  lohom  the  remedy  by  distress  and  other 
remedies  for  rent  are  allowed;  and  (9);  Other  remedies  for 
rent  besides  distress ; 
W.  C. 
1*.  The  Sort  of  Rent  which  may  be  Distrained  for. 

We  are  to  take  notice  of  (1),  The  rent  which  may  be 
distrained  for  at  common  law  ;  and  (2),  By  statute  in  Vir- 
ginia; 
W.  C. 
1^  The  Sort  of  Rent  which  may  be  Distrained  for  at  Com- 
mon Law, 

There  are  at  common  law  three  manner  of  rents,  viz: 
{!),  Rent-service  ;  {2\  Rent'cha7*ge  ;  B,nd  {S)y  Rent-seek. 

(1),  Rent-service  is  alwayR  a  rent  proper^  corresponding 
rigorously  to  the  definition  of  a  rent  already  given.  It  is 
created  always  by  reservation  upon  a  grant  of  lands^  and 
is  a  return  for  the  land  that  passes.  There  is,  however, 
another  necessary  element  in  a  rent-service^  namely,  a  re- 
version in  the  grantor.  If,  therefore,  one  grants  all  his 
estate  reserving  a  rent,  it  is  a  rent  proper  but  not  a  rent- 
servicey  because  there  is  no  reversion  in  the  grantor.  It 
is  a  rent-charge  or  a  rent-secky  according  as  a  right  of  dis- 
tress is  or  is  not  reserved.  (2  Insts.  Com.  &  Stat.  Law, 
36-38.) 

(2),  Reni-charge  is  a  rent  reserved  where  there  i&  no  re- 
version in  the  grantor  (in  which  case  it  is  a  rentproper)y 
with  a  power  to  distrain  for  arrears  expressly  granted;  or 
it  is  a  rent  grantedy  to  issue  out  of  the  grantor's  lands  (in 
which  case  it  is  very  inaccurately  styled  a  reyit  at  all,  and 
is  therefore  denominated  an  improper  rent)  which  are  ex- 
pressly charged  with  a  right  of  distress  should  the  rent  be 
in  arrear.  It  is  styled  a  rent-chargey  because  the  lands 
are  charged  with  a  right  of  distress  by  the  express  stipu- 
lation of  the  parties,  and  not,  as  in  the  case  of  rent-senncey 
of  common  right.  And  it  may  be  observed,  that  a  rent 
service  owes  its  name  to  the  fact  that  at  first  such  rents 
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comprised,  for  the  most  part,  military  or  otiier  services^  in- 
cluding always  (as  the  signs  of  the  reve7*sion)  the  services 
of  ftalty  and  homage.  (2  lusts.  Com.  &  Stat.  Law,  38 
&  seq.) 

(3),  Rent-mek  is  either  a  rerd  reserved  whejre  there  is 
no  reversion  in  the  grantor  (which  is  a  rentpi'oper^)  with- 
out any  power  to  distrain  for  arrears  being  expressly 
granted ;  or  it  is  a  rent  granted ^  to  issue  out  of  the 
grantor's  lands  (in  which  case  it  is  an  improper  rent)y 
wliich  are  not  expressly  charged  (and  therefore  nx>t 
charged  at  alV)^  with  a  Vight  of  distress  should  the  rent  be 
in  arrear.  It  is  called  rejaUseck  {7^editi(S  siccus^ — ^a  dry  or 
barren  rent),  because  the  l;i^iijs^^re  n^t  charged  with  dis- 
tress for  tlie  arrears  of  it,  neither  as  of  common  right,  as 
in  the  case  of  rent-service,  nor  by  ^^ve^s  stipulation,  as  in 
the  case  of  rent-charge ;  but  the  arrej^rs  can  be  charged 
on  the  land  only  by  a  wAt  of  cussize.    (2  Inet  Cpm.  &  Stat. 

Law,  40,41.)  ^  /S.^ 

Having  reference  to  these  several  sorts  of  i^^nt, -there- 
fore, it  will  be  observed  that,  at  covnmon  law,  in  re&pect 
to  the  distraining  for  the  arrears  thereof,  rent-service  nj^y 
be  distrained  for  as  of  comrnon  right,  without  any  stipu- 
lation to  that  effect,  for  the  reason  already  stated ;  rent- 
charge  may  be  distrained  for  by  virtue  of  the  express 
agreement  of  the  parties;  and  rent-seek  may  not  he  dis- 
trained for  at  all. 

There  are,  however,  a  few  cases  where,  for  special  rea- 
sons, a  rent  granted  may  be  distrained  for  of  common  right, 
without  a  stipulation  to  that  effect,  e  g.  in  case  of  a  rent 
gi'anted  in  lieu  of  dower,  or  for  owelty  (e^aiife',— equality) 
of  partition.  (2  Insts.  Com.  &  Stat.  Law,  39,  40.) 
2^.  The  Sort  of  Kent  which  may  be  Distrained  for  hy  statute 
in  Virginia. 

Rent  of  every  kind  may  with  us  be  recovered  by  dis- 
tress, whether  it  be  reserved  or  granted,  whether  there  is 
a  reversion  in  the  grantor  or  not,  and  whether  there  be  a 
stipulation  to  that  eifect  or  not.  (V.  0.  1873,  c,  134,  § 
7,  8.) 

This  is  a  remarkable  perversion  of  principle,  and  a  de- 
parture, it  would  seem,  from  a  wise  policy.  A  power  of 
distress  is  prudently  allowed  to  landlords,  not  for  their 
*own  sakes,  but  in  order,  by  ensuring  to  them  the  prompt- 
est coercion  of  payment  of  their  rents,  to  provide,  as  far 
as  possible,  that  even  the  poorest  of  the  people  shall  be 
able  to  procure  homes ;  nor  is  there  much  danger  of  any 
flagrant  abuse  of  the  power,  at  least  by  pi^etending  that  a 
party  is  another's  landlord,  where  in  truth  no  such  rela- 
tion exists,  the  notoriety  of  the  fact  being  the  best  safe- 
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guard  against  fraud  and  perjury  in  that  particular.     But 
what  reason  of  policy  can  be  urged  in  favor  of  extending 
the  right  of  distress  to  rents  granted^  where  the  parties 
liave  not  stipulated  for  it  ?     And  not  only  does  no  reason 
of  policy  demand  it,  but  the  imminent  danger  of  great 
abuses  which  may  be  perpetrated  under  cover  of  a  right  of 
distress  in  such  oases,  forbid  it. 
S®.  The  Ainouiit  for  which  a  Distress  for  Rent  may  be  levied* 
We  will  note:  (1),  The  doctrine  touching  in^'e?^  on  ar- 
Tears  of  rent ;  and  (2),  TbV*  doctrine  touching  the  appor- 
iiouTnent  oi  rent;        .  *  •.   ••• 
W.  C. 
1'.  Doctrine  touaHifig  ^Interest  on  Arrears  of  Rent ;  W.  C. 
1«.  Doctrine  {tbucRihg  Interest  on  Arrears  of  Rent,  inde- 
pendetkity^y^  itatute. 

Ijidependently  of  statute  no  interest  is  usually  allowed, 
,*jki  accordance  with  the  general  doctrine  of  the  common 
/- /l^w,  which  usually  denies   interest,  except   where  the 
^  ^"*/ party  has  agreed  expressly  or  impliedly  to  pay  it.     It 
^.  :   \'       may  be  given,  however,  on  rent-arrear,  in  the  discretion 
of  the  jury.  (2  Tuck.  Com.  6,  7 ;  Dow  v.  Adams'  Adm'r, 
5  Munf.  23 ;  Michie  v.  Lawrence,  5  Rand.  571.) 
2«^.  Doctrine  touching  Interest  on  Arrears  of  Rent,  by  stat- 
ute. 

The  statute  declares  that,  "in  any  action  for  reni^'^  in- 
terest shall  be  allowed  as  on  other  contracts.  (V.  C. 
1873,  c.  134,  §  7.) 

Doubtless,  distress  is  an  action  within  the  meaning  of 
the  statute ;  but  as  in  other  contracts,  it  is  competent  to 
a  jury ^  when  there  is  one,  to  deny  interest  under  circum- 
stances, (V.  C.  1873,  c.  173,  §  14),  so  it  may  be  done  in 
the  case  of  rent  in  arrear.  As  a  general  rule,  the  jury 
ought  to  allow  interest,  in  the  exercise  of  the  discretioa 
committed  to  them,  (Com'th.  v.  Ricks,  1  Grat.  426-7, 
429-'30,)  but  under  peculiar  circumstances,  it  is  right  to 
deny  it.  (Mulliday  v.  Machir,  4  Grat.  4,  9.) 
2'.  The  Doctrine  touching  the  Apportionment  of  Rent. 

Let  us  observe,  (1),  The  different  sorts  of  apportion- 
ment; (2),  The  principles  regulating  the  apportionment 
of  rent ;  and  (3),  The  mode  of  making  apportionment  of 
rent. 
W.  C. 
l«f.  The  different  sorts  of  ApportionrneiU. 

The  word  apportionment  is  unfortunately  used  in  this 
connection  in  a  two-fold  sense.  It  means  sometimes 
an  abatement  of  the  amount  of  the  rent,  and  sometimes 
it  signifies  a  division  of  the  rent  amongst  several,  without 
any  abatement  to  him  who  has  to  pay  it.     Thus,  if  part 
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of  the  premises  granted,  for  which  the  rent  is  reserved, 
be  lost  by  title  paramount,  the  rent  is  to  be  apportioned 
in  the  sense  of  being  abated  in  amount,  in  proportion  to 
the  land  lost.  And  if,  on  the  other  hand,  the  landlord 
sells  half  the  reversion  to  a  stranger,  the  rent  is  also  ap- 
portichiedy  but  this  time  in  the  oUier  sense  of  being 
divided  between  the  landlord  and  the  assignee  of  one 
half  the  reversion.     (2  Insts  Com.  &  Stat.  Law,  48.) 

Provision  is  made  in  Virginia,  by  statute,  for  appor- 
tionment of  both  kinds,  under  appropriate  circumstances. 
Thus,  an  instance  of  apportionment  in  the  sense  of 
abatement  of  amount,  occurs  in  the  statute  (V.  0.  1873, 
c.  136,  §  4,)  which  enacts  (contrary  to  the  common  law) 
that  where  the  holder  o/  a  rent  granted  shall  purchase 
part  of  the  land  out  which  the  same  issues,  the  rent  shall 
be  apportioned  in  like  manner  as  if  the  land  had  come 
to  him  ^^ by  descent;^-  and  so,  where  the  holder  of  the 
land  purchases  part  of  the  rent  issuing  out  of  it,  the  rent 
shall  also  be  apportioned.  On  the  other  hand,  we  find 
an  instance  of  the  other  kind  of  apportionment,  consist- 
ing in  a  division  of  the  rent,  in  the  statute,  (V.  C.  1873, 
c.  136,  §  1,)  which  enacts  that,  on  "the  determination,  by 
death  or  otherwise,  of  the  estate  or  other  thing  from  or 
in  respect  of  which  any  rent,  hire,  or  money,  coming 
due  9X  fixed periodSy  issues  or  is  derived,  or  on  the  death 
of  any  person  interested  in  such  rent,  hire,  or  money, 
the  person,  or  the  personal  representative  or  assignee  of 
the  person  who  would  have  been  entitled,  but  for  such 
death  or  determination,  to  the  rent,  hii'e,  or  money  com- 
ing due  at  any  such  period,  shall  have  a  proportion 
tliereof ,  according  to  the  time  which  shall  have  elapsed 
of  the  time  for  which  the  said  rent,  hire,  or  other  money 
was  growing  due,  including  the  day  of  such  death  or 
determination,  deducting  a  proportional  part  of  the 
charges." 
:2«.  The  Principles  which  regulate  the  Apportionment  of 
Kent;  W.  C. 

This  subject  will  best  be  discussed  in  connection  with 
the  several  sorts  of  rents,  as  reserved  or  proper,  and 
granted  or  improper.  Let  us  advert,  therefore,  to  the 
principles  which  regulate  the  apportionment  of  (1),  Rent 
reserved,  and  (2),  Rent  granted  ; 
W.  C. 
1^.  The  Principles  which  regulate  the  Apportionment  of 
Bent  Heserved. 

If  in  the  case  of  rent  reserved  the  landlord  divides 
his  reversion,  the  rent  undergoes  a  corresponding  divi- 
Stan,  or  apportionment.     And  if  the  tenant  divides  the 
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tenancy  with  the  landlord's  consent,  the  rent  is  again 
divided  or  apportioned,  not  as  before,  in  respect  to  the 
allotments  to  he  received^  but  in  respect  to  tliose  to  he 
paid. 

If,  furthermore,  the  tenant  loses  part  of  the  land  by 
title  paramount  to  the  landlordism  or  by  the  landlord 
with  his  consent  taking  it  hack^  or  by  destruction  of 
the  land  by  earthquake,  &c.,  the  rent  (being  a  compen- 
sation for  the  land)  is  abated  in  the  same  proportion. 
2**.  The  Principles  which  regulate  the  Apportionment  of 
Rent  Granted;  W.  C. 

The  principles  are  such  as  prevail,  (1),  At  common 
law;  and  (2\  By  statute; 
W.  C. 
1*.  The  Principles  prevailing  at  common  law. 

At  common  law,  rent  granted  was  not  favored,  be- 
cause it  tended  to  diminish  the  capacity  of  military 
tenants  to  render  the  services  stipulated.  The  law 
held,  therefore,  that  if  the  contract  was  by  the  a^t  of 
the  parties  (in  contra-distinction  to  the  a>ct  of  the  law 
or  of  God^)  so  modified  that  it  was  not  just  to  carry 
it  out  fully,  the  law  would  not  itself  make  a  corres- 
ponding apportionment,  and  so  the  rent  hecam£  extinct. 
Now,  when  in  case  of  rent  granted,  the  grantee  of 
the  rent  acquired  hy  purchase^  that  is  by  his  own  act, 
a  part  of  the  land  out  of  which  the  rent  issued^  it 
would  be  unjust  that  the  grantor  should  continue  to 
pay  the  entire  renty  (the  grantee  being  in  possession 
of  part  of  the  land  out  of  which  it  issued),  but  the 
law  declined  of  itself  to  muke  a  corresponding  ap- 
portionmenty  and  so  the  rent  hecame  extinct.  (2  Insts. 
Com.  &  Stat.  Law,  48,  &c.)  In  this  case  then,  there 
was  no  apportionment  of  a  refit  granted. 

But  if  the  grantee  of  the  rent  acquired  a  part  of  the 
land  by  the  act  of  the  law,  or  the  act  of  God,  an  ap- 
portionm^ent  of  the  rent  was  made,  as  justice  required.. 
(2  Insts.  Com.  &  Stat.  Law,  48.) 

In  some  cases,  however,  rent  granted  is  apportioned 
in  the  sense  of  divided.  Thus,  if  a  rent  of  $1,000  a 
year  is  granted  to  A  and  he  dies  leaving  two  chiU 
dren,  the  rent  is  apportioned  or  divided  between 
them.  So  if  A  sells  his  rent  to  several  parties,  or  a 
:  portion  of  it  to  a  third  person,  whilst  he  keeps  the  re- 

mainder, an  apportionment  or   division  takes  place. 
(2  Insts.  Com.  &  Stat.  Law,  48.) 

Finally,  in  case  of  rent  granted,  if  the  grantor  loses^, 
by  the  assertion  of  some  better  title,  a  part  of  the 
land  out  of  which  the  rent  issues,  njo  apportionment 
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takes  placCj  the  rent  not  being  a  compensation  for  the 
land.     (2  Insts.  Com.  &  Stat.  Law,  52.) 
2'.  The  Principles  prevailing  hy  Statute  in  Virginia, 
The  statute  provides  (V.  C.  1873,  c.  1 86,  §  4)  that 
where  the  holder  of  a  rent  shall  purchase  part  of  the 
land  out  of  which  the  same  issues,  the  rent  shall  be 
apportioned  in  like  manner  as  if  the  land  had  come  to 
him  hy  descent^  and  so  vice  versa^  where  the  holder  of 
the  land  shall  purchase  part  of  the  rent,  &c. 
3«.  The  Mode  of  Making  Apportionment  of  Kent. 

The  same  remedy  lies  for  any  part  of  the  rent  as  for 
the  whole,  and  the  apportionment  is  to  be  adjusted  by  & 
jury.     (V.  C.  1873,  c.  136,  §  2.) 
3®.  The  Application  of  the  Statute  of  Limitations  in  respect 
to  Distress  for  Rent ;  W.  C. 
1'.  The  Ultimate  Period  allowed  for  Distress. 

Five  years  are  allowed  from  the  time  the  rent  became 
due,  whether  the  lease  he  ended  or  not.      (V.  C.  1873,  c^ 
134,  §  10.) 
2^  Period  allowed  for  Distress  after^  Removal  from  the 
leased  Premises  of  the  chattels  liable  to  Distress. 

The  distress  may  be  levied  on  any  goods  of  tJie  lessee^ 

or  his  assignee^  or  under  tenant^  found  on  the  premises,  or 

which  may  have  been  removed  therefrom  not  more  than 

thirty  days.     (V.  C.  1873,  c.  134,  §  11.) 

4®.  The  effect  of  the  Landlord's  Demanding  too  little  or  too 

much  Rent. 

If  the  landlord  distrains /br  too  little  rent,  he  is  barred  as 
to  the  residue^  not  being  permitted  to  harass  the  tenant  with 
a  multiplicity  of  distresses.  And  if  he  distrains  for  more 
than  is  due,  his  demand  may  be  not  only  reduced  to  the 
proper  amount  in  the  proceeding  itself,  but  the  tenant  may 
maintain  an  action  against  him  for  his  oppressive  conduct. 
(3  Bl.  Com.  12 ;  2  Tuck  Com.  8 ;  Bac.  Abr.  Distress  (E).> 
5®.  Things  which  are  liahle  to  he  Distrained  for  Rent. 

All  chattels  upon  the  leased  premises  are  at  common  law 
liable  to  be  distrained  for  rent,  with  certain  exceptions,  (3 
Bl.  Com.  7,  &c. ;  Bac.  Abr.  Distress  (B)  1,)  classified  under 
three  heads,  namely:  (1),  Of  certain  things  from  their 
nature  ;  (2),  Of  certain  things  from,  puhlic  policy  ;  and  (3), 
Of  certain  things  from  considerations  of  reason  and  justice. 
1'.  Exception  of  Certain  Things  from  their  Mature. 

The  things  which  from,  their  nature  may  not  be  dis- 
trained  are,  (1),  Things  wherein  no  ahsolute  property  can 
exist ;  (2),  Things  of  a  nature  to  be  injured  by  keeping  ; 
and  (3),  Things  3fei?e<i  to  the  freehold  pej'manently  ; 
W.  C. 
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1«.  Things  wherein  no  absolute  property  qau  exist. 

e.  g. :  Animals  fer(B  naturce^  that  is,  of  a  wild  nature. 
(Bac.  Abr.  Distress  (B),  1.) 
2«.  Things  of  a  Nature  to  be  injured  hy  Keeping. 

e.  g.  :  Milk,  hay,  or  straw  in  ricks,  (fee.     (Bac.  Abr. 
Distress  (B),  1.) 

The  principle  of  this  exception  at  common  law  is, 
that  things  distrained  cannot  be  sold,  but  must  simply  be 
kept  by  the  distrainor  until  the  rent  is  paid.  It,  therefore, 
extended  to  everything  which  could  not  be  returned  in 
the  samie  plight  in  which  it  was  taken.  In  Virginia,  and 
;n  England,  by  statute,  things  distrained  haVe  for  ages 
been  permitted  to  he  sold^  so  that  the  exception  now  in- 
cludes those  things  only  which  cannot  be  k^pt  uninjured 
during  the  ten  days  which  is  required  to  give  notice  of 
the  sale^  Milk,  therefore,  is  undistrainable.  It  is  be- 
lieved that  hay  and  straw  may  be  distrained;  for  although 
a  statute  which  once  existed,  and  expressly  allowed  it, 
has  now  been  repealed,  the  case  is  probably  provided  for 
by  an  enactment  allowing  a  distress  to  be  levied  on  any 
goods  belonging  to  the  lessee,  his  assignee,  or  under 
tenant,  found  on  the  premises,  or  not  removed  therefrom 
more  than  thirty  days.  (V.  C.  1873,  c.  134,  §  11.) 
8«.  Things  Fixed  to  the  Freehold. 

e.  g. :  Mill-stones,  growing  crops,  &c.  (Bac.  Abr. 
Distress  (B),  1.) 

In  Virginia,   by  statute,   Indian   corUj   though  not 
severed,  may  be  distrained  after  Ibth  October  of  any 
year.     (V.  C.  1873,  c.  49,  §  32.) 
2'.  Exception  of  Certain  Things  from  Public  Policy. 

The  things  excepted  from  distress  from  public  policy^ 
embrace,  (1),  Things  in  the  personal  possession  oi  the  party; 
(2),  Things  of  value  not  the  property  of  the  tenant ;  (3), 
The  tools  of  a  mavUs  trade  ;  and  (4),  Certain  goods  of 
domestic  utility  in  favor  of  a  husband  or  parent^  or  other 
person  who  is  a  house-keeper  or  head  of  a  family  ; 
W.  C. 
1«.  Things  in  the  Personal  Possession  of  the  Party. 

Things  in  the  personal  possession  and  tcse  of  the  ten- 
ant cannot  be  distrained,  because  it  would  endanger  a 
breach  of  the  peace ;  distress  being,  at  common  law,  a 
private  and  not  9i,  judicial  process.  (3  Bl.  Com.  8 ;  Bac. 
Abr.  Distress,  (B),  1.) 

And  although  with  us,  as  we  shall  presently  see,  the 
process  is  judicial^  yet  the  legal  doctrine  previously  ex- 
isting is  supposed  not  to  be  thereby  changed. 
2«.  Things  of  value  rwt  the  Property  of  the  Tenant ;  W.  G. 
1^.  The  Doctrine  at  Common  Law. 
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At  common  law,  evei^ytKing  on  the  leased  pre^maeB^ 
whether  belonging  to  the  tenant  or  not,  (in  order  to 
avoid  fraud  and  collusion,)  was  in  general  liable  to  dis- 
tress. The  only  e^xceptions  to  this  general  doctrine 
were  such  as  were  dictated,  (1),  By  the  interests  of 
trade^  e.  ^.,  a  horse  at  a  rented  blacksmith's  shop  to  he 
shod^  cloth  at  a  leased  tailor's  shop  to  be  made  up^  &c. 
(3  Bl.  Com.  8 ;  Bac.  Abr.  Distress,  (B),  1) ;  or  (2), 
By  the  fact  that  the  goods  are  on  the  premises  casually^ 
for  a  very  short  time,  and  without  default  on  the  part 
of  the  owner,  e,  g.^  where  cattle  are  trespassing  on  the 
leased  premises  without  the  owner's  knowledge,  and 
are  not  levant  and  couchant^  that  is,  have  not  stayed 
there  all  nighty  so  as  to  lie  down  and  mse  up^  for  in  that 
event  the  owner  is  not  without  default.  In  these  two 
excepted  cases  the  goods  are  not  liable  to  be  distrained. 
(3  Bl.  Com.  8,  9 ;  Bac.  Abr.  Distress,  (B),  1.) 
5*".  The  Doctrine  hy  statute  in  Virginia. 

Things  with  us  are  in  no  case  liable  to  be  distrained, 
even  though  they  may  be  upon  the  leased  premises,  un- 
less they  belong  to  th^  lessee^  his  assignee^  or  under-ten- 
ant. And  if  the  goods  are  subject  to  a  valid  lien  when 
they  are  carried  upon  the  premises,  only  the  interest  of 
the  lessee,  assignee,  or  und^r-tenant  therein  can  be  sub- 
jected. On  the  other  hand,  if  the  lien  were  created 
after  the  goods  came  on  the  premises,  they  are  liable 
(as  in  the  case  of  execution)  for  the  rent  due  and  to  be- 
come due,  not  exceeding  one  yearns  7*ent.  (V.  C.  1873, 
c.  134,  §  11,  12 ;  Davis  v.  Payne's  Adm'r,  4  Band. 
332;  Harvie  v.  Wickham,  6  Leigh,  243;  Jones  et  als 
V.  Phelan  &  al,  20  Grat.  238.) 
.«».  The  Tools  of  a  Man's  Trade. 

The  tools  of  a  man's  trade  {e,  g.,  the  axe  of  the  car- 
penter, the  books  of  a  scholar,  and  a  fortiori^  of  a  law- 
yer, &c.),  are  exempt  from  distress  at  common  law,  be- 
cause the  distress  is  taken  merely  as  a  pledge  to  constrain 
the^  tenant  to  pay  the  rent ;  and  to  deprive  him  of  the 
implements  of  his  calling  would  make  it  impossible  that 
he  should  do  so.  (Bac.  Abr.  Distress,  (B),  1.)  The 
statute  with  us,  as  in  England,  makes  the  things  dis- 
trained saleable^  as  if  they  had  been  taken  in  execution  ; 
but  that  probably  works  no  change  in  the  principle ;  and 
that  conclusion  is  partly  confirmed  by  the  statutory  pro- 
vision which  exempts  from  distress^  in  case  of  a  mechanic, 
the  tools  and  utensils  of  his  trade,  not  exceeding  $100  in 
value,  and  one  sewing  machine,  whereby  the  Legislature 
seems  to  design  to  limit  in  those  cases  an  exemption 
which  else  would  be  unlimited.  (V.  C.  1873,  c.  49,  §  33, 
34 ;  Id.  §  35  &  seq.) 
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4«.  Certain  goods  of  domestic  utility,  in  favor  of  a  Hicsband 
or  Parenij  or  other  person  who  is  a  Hoiise^keej>er  or  Head 
of  a  Faintly,  ' 

The  exceptions  iiftder  this  head  are  very  mimeroiis,  so 
that  in  the  case  of  poor  persons j  where  the  right  of  dis- 
tress is  most  essentiid.  to  enable  the  party  to  obtain  a 
home  without  paying  the  rent  in  advance,  or  giving  col- 
lateral security,  (neither  of  which  poor  persons  are  com- 
monly prepared  to  do,)  the  right  of  distraining  is  practi- 
cally  done  away  with.  And  this  is  what  the  officious  dema- 
gogue persuades  the  poor  voter  in  his  ill-conditioned 
cabin,  is  par-excellence,  a  poor  man^s  law  /  (V.  C.  1873, 
c.  49,  §  33,  34.) 
3'.  Exceptions  of  certain  things  from  Considerations  of 
Season  and  Justice. 

Some  chattels  are  exempt  from  distress  from  cou- 
siderations  of  reason  andjvMice,  e,  g.  goods  in  the  custody 
of  the  law,  as  those  taken  in  execution,  but  left  by  the  in- 
dulgence of  the  officer,  or  in  pursuance  of  the  execution 
of  a  delivery  hondy  (V.  C.  1873,  c.  185,  §  1),  in  posses- 
sion of  the  tenant,  but  only  until  the  day  appointed  for 
the  sale  is  elapsed. 
6®.  Redress  for  Tenants,  or  for  third  Persons,  where  Distress 
is  levied  illegally. 

The  ,modes  of  redress  when  a  distress  is  illegally  levied, 
may  be  divided  into  (1),  The  modes  at  common  law;  and 
(2),  The  modes  by  statute  in  Yii'ginia; 
W.  C. 
1^  Modes  of  Redress  at  Common  Law;  W.  C. 

The  modes  of  redress  at  common  law,  for  an  illegal 
distress  are,  (1),  By  writ  of  replevin;  (2),  By  writ  of  in- 
junction; and  (3),  By  action  of  trespass,  or  of  trespass 
on  the  case. 
W.  C. 
1«.  Remedy  by  Writ  of  Replevin. 

The  writ  of  replevin  is  at  common  law  applicable 
both  to  the  tenant  and  to  a  stranger,  wherever  either 
has  occasion  to  complain  of  an  illegal  distress.  ►  Reple- 
vin is,  indeed,  adapted  to  procure  redress  for  any  unlaw- 
iful  talcing  whatever,  and  is  by  no  means  limited,  as 
Blackstone  states,  to  an  unlawful  taking  by  way  of 
distress.  (3  Bl.  Com.  145;  1  Chit.  PI.  185,  188; 
Vaiden  v.  Bell,  3  Rand.  448.) 

To  replevy  {replegiare,  to  re-deliver  to  the  owner, 
upon  pledges,  Jac.  Law.  Diet.  Replevin),  is  where  a  per- 
son whose  goods  are  unlawfully  taken  applies  for  a  writ 
of  replevin,  and  has  the  goods  returned  into  his  oion 
possession,  upon  giving  good  secui*ity  to  try  the  right  ot 
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takiog  them  in  a  suit  at  law,  and  if  that  be  determined 
against  him,  to  restore  the  goods  to  him  from  whom  by 
virtue  of  the  writ  they  are  taken ;  or  according  to  our 
practice  in  Virginia,  wliilst  we  retained  the  writ  of  re- 
plevin, upon  condition  to  perform  and  satisfy  the  judg- 
ment of  the  courts  which,  where  the  taking  was  by  way 
of  distress,  and  the  judgment  for  the  landlord,  was,  not 
that  the  goods  taken  be  restored^  but  for  the  rent  due, 
(3  Bl.  Com.  13, 140;  Rob.  Forms,  384,  119.) 
2«.  Writ  of  Injunction. 

This  remedy,  which  is  administered  in  the  courts  of 
chancery^  is  also  adapted  to  eitlier  tenant  or  stranger.  It 
forbids  or  enjoins  the  landlord  from  proceeding  further 
with  his  distress,  upon  the  ground  that  it  is  illegal^  and 
that  the  law  affords  no  adequate  remedy  for  him  whose 
goods  have  been  seized,  usually  because  the  goods  have 
a  peculiar  value^  {premium  affectionis)  which  their 
market  value  (or  indeed  any  monied  price),  would  not 
represent  nor  properly  compensate.  The  court  of  chan- 
cery will  not  award  the  writ  of  injunction  (with  us  it  is 
only  an  order^  no  writ  actually  issuing  in  practice,)  until 
the  applicant  has  given  bond,  with  good  security,  con- 
ditioned to  pay  all  damages  and  costs  in  case  the  injunc- 
tion should  be  dissolved. 

This  interposition  of  the  court  of  equity  illustrates 
the  fundamental  principle  which  regulates  its  jurisdic- 
tion in  modern  times,  namely :  that  where  there  is  a  rights 
equity  will  always  afford  a  remedy^  if  there  is  no  adequate 
remedji/  at  law,  so  that  irreparable  damage  would  ensue 
if  its  aid  were  denied.  (Buxton  v.  Lister  &  al,  3  Atk. 
383,  385 ;  Flint  v.  Brandon,  8  Ves.  163 ;  Bowyer  v. 
Creigh,  3  Eand.  32;  Poage  v.  Bell,  Id.  583.) 
3«.  Action  of  Trespass,  or  of  Trespass  on  the  Case. 

The  action  of  trespass,  or  of  trespass  on  the  case,  may 
be,  either  of  them,  supported  where  a  distress  has  been 
made  for  rent,  when  no  rent  is  due,  or  after  a  tender  of 
the  rent.  (1  Chit.  PI.  158.)  Whilst  trespass  lies  for 
any  irregularity  which  renders  the  distrainor  a  trespasser 
ab  initio,  and  trespass  on  the  case  for  irregularities  which 
do  not  render  him  such  a  trespasser,  and  for  an  exces- 
sive levy,  or  a  wrongful  seizure  of  property  not  liable  to 
be  distrained.  (1  Chit.  PI.  158,  176,  178, 197.) 
2'.  Modes  of  Redress  by  /Statute  in  Virginia,  for  Tenant  or 
for  Stranger,  where  Distress  is  Levied  illegally. 

The  legislature  of  Virginia  having,  in  1823,  accommo- 
dated the  law  to  Blackstone's  fallacious  representation, 
that  replevin  lay  only  in  case  of  illegal  taking  by  way  of 
distress,  thereby  circumscribing  the  practical  application 
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of  one  of  the  most  useful  and  beneficent  remedies  in  the 
law,  they  proceeded  further,  at  the  revisal  of  1849,  ta 
abolish  it  altogether,  enacting  (V.  C.  1873,  c.  145,  §  4), 
that  "no  action  of  replevin  shall  be  brought"  after  Ist 
July,  1850.  But  there  being  an  obvious  necessity  to  pro- 
vide some  substitute  therefor,  a  two-fold  proceeding  was 
devised,  namely,  (1),  By  the  process  of  interpleader,  where 
strangers  complain  of  the  distress ;  and  (2),  By  a  Delivery 
or  Forthcoming  bond,  where  the  complaint  is  made  by 
Tenants.  Besides  these,  there  are  the  actions  of  trespass 
and  of  trespass  on  the  case,  as  at  common  law,  and  the 
writ  of  injunction ; 
W.  C. 
1«.  Remedy  by  Process  of  Interpleader. 

The  name,  and  somewhat  of  the  idea,  of  the  process  of 
interpleader  ^2i&  borrowed  from  the  courts  of  equity,  but 
with  some  material  modiiications  in  principle,  as  well  as 
in  detaU.  (Mitf.  Eq.  PL  52,  47, 125 ;  Stor.  Eq.  PI.  §  18, 
291  &  seq ;  V.  C.  1873,  c  149,  §  1.) 
1^.  Origin  of  the  Process  of  Statutory  Interpleader. 

This  has  been  just  explained.     It  was  intended  as  a 
substitute  in  part,  for  the  far  more  useful  action  of  re- 
plevin, which  the  statute  unfortunately  abolished.    (V. 
C.  1873,  c.  149,  §1,2,  &  seq.) 
2'*.  The  Parties  in  whose   favor  the  Process  of  Inter- 
pleader is  allowed  by  Statute. 

The  statute  allows  the  process  of  interpleader  never 
in  case  of  the  tenant,  but  only  in  the  case  of  third  per- 
sons, namely,  (1),  Of  the  Claimant  of  the  Property  dis- 
trained, provided  he  shall  execute  a  suspending  bond, 
with  good  security,  conditioned  to  pay  all  damages  sus- 
tained by  any  one  in  consequence  of  the  suspension,  (V. 
C.  1873,  c.  149,  §  3,  6) ;  (2),  Of  tlie  Officer  who  has 
the  Warrant  of  Distress  in  hand,  provided  no  indemni- 
fying bond  has  been  given,  (V.  C.  1873,  c.  149,  §  2);  and 
(3),  Of  the  Landlord  or  person  who  issued  the  Warrant 
of  Distress,  (V.  C  1873,  c.  149,  §  3.) 
3^.  The  Proceedings  in  the  Process  of  Interpleader. 

The  process  of  interpleader  is  by  the  statute  made 
available  only  when  the  taking  is  by  judicial  process^ 
that  is,  under  a  warrant  of  distress  or  an  execution.  (V. 
C.  1873,  c.  149,  §  2.) 

The  process  may  be  awarded  by  the  circuit  court,  or 
the  court  of  the  county  or  corporation  in  which  the 
property  is  taken,  or  by  tlie  judge  of  such  circuit  courty 
m  vacation,  (Y.  C.  1873,  c.  149,  §  2);  or  if  the  value  of 
the  property  is  not  greater  than  twenty  dollars,  the 
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process  may  be  awarded  by  a  justice  of  the  peace.     (V. 
C.  1873,  c.  14:7,  §  14;  First  Appendix  to  this  work.) 

If  the  process  of  intei'pleader  is  awarded  at  the  in- 
stance of  the  officer^  it  requires  to  appear  before  the 
court,  as  well  the  distrainor  as  the  claimant  \  if  awarded 
at  the  instance  of  the  distrainor^  it  requires  the  claim- 
ant to  appear  before  the  court ;  and  if  awarded  at  the 
instance  of  the  claimant^  it  summons  the  distrainor  to 
appear.     (V.  C.  1873,  c.  149,  §  2^  3.) 

The  parties  being  thus  convened  before  the  court,  it 
is  empowered  to  exercise  for  the  decision  of  their  rights 
all  of  the  powers  and  authority  prescribed  for  the  chan- 
cery courts  in  equitable  interpleaders;  qvsstions  of  fact 
which  arise  being  decided  either  by  the  court  or  by  a 
jury,  as  the  parties  may  elect.  (V.  C.  1873,  c.  149,  § 
1,  2.)  The  proceeding  before  a  justice  of  the  peace  is, 
of  course,  still  more  summary.  (V.  C.  1873,  c.  147,  § 
14.) 

The  claimant  of  the  property  may  suspend  the  sale 
of  the  goods  by  executing  a  suspending  bond,  as  above 
described,  conditioned  to  pay  all  damages  arising  from 
the  suspension,  (V.  C.  1873,  c.  149,  §  6;  First  Ap- 
pendix to  this  work) ;  and  may  have  the  goods  restored 
to  the  possession  whence  they  were  taken,  by  executing 
SL  forthcoming  or  delivery  bond  (if  the  case  be  one  in 
which  such  a  bond  is  not  prohibited  by  V.  C.  1873,  c. 
185,  §  6),  conditioned  that  the  property  shall  be  forth- 
coming at  such  a  day  and  place  of  sale  as  may  be  there- 
after lawfully  appointed ;  the  property  meanwhile  re- 
maining at  the  risk  of  the  claimant.  (V.  C.  1873,  c. 
149,  §  7 ;  First  Appendix  to  this  work.) 
2*.  Delivery  or  Forthcoming  Bond. 

This  is  the  mode  provided  by  statute,  in  place  of  the 
action  of  replevin,  whereby  a  tenant  may  obtain  redress 
for  an  illegal  distraining  of  liis  goods.  (V.  C.  1873,  c. 
185,  §  1  to  4;  First  Appendix  to  this  work.) 

The  tenant  who  proposes  to  make  such  a  complaint, 
when  the  warrant  of  distress  is  levied  on  liis  goods,  ex- 
ecutes &  forthcoming  or  delivery  band,  conditioned  that 
the  property  shall  be  forthcoming  at  the  day  and  place 
of  sale,  designing  to  forf(^it  the  obligation  by  not  de- 
livering the  goods  according  to  the  condition.  He  does 
so  accordingly,  and  when  the  distrainor  proceeds  on 
motion,  on  the  usual  notice,  to  ask  for  ai\  award  of  exe^ 
cuiion  on  the  bond  (which  already  has  the  force  of  a 
judgment,  Y.  C.  1873,  c.  185,  §  2),  the  statute  allows  th& 
tenant  to  "  make  defence,"*^  on  the  ground  that  the  distress 
was  for  rent  not  due,  in  whole  or  in  part,  or  was  other- 
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wise  illegal.     (V.  C.  1873,  c.  185,  §  4 ;  Allen  &  als  v. 
Hart,  18  Grat.  726  &  seq.) 
3«.  Remedy  by  Writ  of  Injunction. 

Tlie  same  considerations  are  applicable  here  as  supra, 
p.  109,  2*5;  and  especially,  that  in  order  to  warrant  the 
interposition  of  the  court  of  equity,  it  must  clearly  ap- 
pear, either  that  the  party  has  no  remedy  at  law,  or  an 
inadequate  one. 
4«.  Remedy  by  Action  of  Trespass  and  Trespass  on  the 
Case. 

These  remedies  are   applicable    as  at  common  law. 

(J.n^,p.  109;  V.  C.  1873,  c.  49,  §  35;  Id.  c.  134,  §  14.) 

7®.  Mode  of  Taking,  Disposing  of,  and  Avoiding  Distresses, 

<Src. ;  W.  C. 
1'.  Mode  of  Taking  Distresses, 

Let  us  take  notice,  (1),  Upon  what  warrant  a  distress  is 
taken ;  (2),  At  what  place ;  (3),  At  what  time ;  (4),  What 
degree  of  force  may  be  used  in  making  distress ;  (5),  The 
consequences  of  irregularity  or  illegality  therein ;  and  (6), 
The  proceedings  to  be  had  when  rent  is  reserved  in  any- 
thing other  than  money ; 
W.  C. 
1«.  Upon  what  warrant  a  Distress  is  taken. 

At  common  law,  a  landlord  distrains  his  tenant's 
effects,  either  with  his  own  hands,  or  by  means  of  his 
.  private  bailiff,  who  acts  in  pursuance  of  a  warrant  from 
\is  employer,  there  being  no  judicial  authority  required 
in  any  case.  (8  Bl.  Com.  11 ;  First  Appendix  to  this 
work.) 

In  Virginia,  by  statute,  the  distress  must  be  made  in 
pursuance  of  a  warrant  issued  by  2k  justice  of  the  peace, 
upon  an  affidavit  of  the  person  claiming  the  rent,  or  his 
agent,  that  the  amount  of  money  or  other  thing  to  be 
distrained  for  (to  be  specified  in  the  affidavit),  as  he 
verily  believes  is  justly  due  to  the  claimant  for  rent 
reserved  upon  contract  from  the  person  of  whom  it  is 
claimed.  The  warrant  is  furthermore  not  executed  by 
a  private  person,  but  by  a  constable,  sheriff,  or  other 
officer  of  the  county  or  corporation  wherein  the  pre- 
mises are.  (V.  C.  1873,  c.  134,  §  10.) 
^8.  At  what  I^^ace  Distress  must  be  taken. 

The  distress  must,  at  common  law,  be  taken  on  the 
leased  premises,  and  not  elsewhere ;  but  by  statute  taken 
from  8  Anne,  c.  14,  and  11  Geo.  II,  c.  19,  it  may  be 
levied  on  any  goods  of  the  lessee,  or  his  assignee  or  under- 
tenant, found  on  the  premises,  or  which  may  have  been 
removed  therefrom  not  mjore  than  thirty  days.  (V.  O. 
1873,  c.  134,  §  11;  3  BL  Com.  11.) 
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3'.  At  what  Time  Distress  mast  be  taken. 

The  distress  cannot  lawfully  be  made  until  the  rent  ie 
due;  and  it  should  be  remembered  that  it  is  not  due  until 
after  midnight  of  the  day  on  which  it  is  payable.  Nor 
can  the  distress  at  common  law  be  levied  except  by  day- 
liff/Uy  it  not  being  deemed  safe  to  allow  a  mere  private 
process  of  redress  to  be  carried  on  at  nighty  under  cover 
of  which  grievous  wrongs  and  oppressions  might  be  per- 
petrated, ^j  statute,  however,  the  officer  (who  acts  under 
sanction  of  his  oath  and  official  responsibility,  may,  hy 
day  or  nighty  break  open  and  enter  into  any  house  or 
close  wherein  there  may  be  any  goods  liable  to  distress, 
which  may  have  been  fraudulently  or  clandestinely  re- 
moved from  the  demised  premises.  (V.  C.  1873,  c.  134, 
§13;  2B1.  Com.  11.) 
4«.  What  Degree  of  Force  may  be  used  in  making  Distress^ 
W.  C.  % 

1^.  Doctrine  at  Co^m/mon  Law. 

The  distrainor  must  not  break  open  an  outer  door  of 
the  dwelling  of  the  tenant ;  but  he  may  break  open  an 
inner  door^  or  the  outer  door  of  an  out-house,  or  the 
outer  door  of  any  stranger^ s-dwelling^  provided  goods 
liable  to  distress  are  found  therein.  (3  Bl.  Com.  11.) 
2**.  Doctrine  hy  statute^  in  Virginia. 

In  levying  a  distress-warranty  even  the  outer  door 
of  the  debtor^s  own  dwelling  may  be  broken  open,  if 
there  be  need  for  it.  (V.  C.  1873,  c.  134,  §  13.)  But  in 
levying  executions  the  common  law  remains  unchanged. 
The  statute  applies  only  to  distress-warrants. 
5*.  Consequence  of  Irregularity  or  Illegality  in  making 
distress,  when  some  Rent  is  Due  ;  W.  0. 
1**.  Doctrine  at  Comm/m  Law. 

At  common  law  any  irregularity  or  illegality  makes 
the  distrainor  a  trespasser  ah  initio.  This  is  a  principle 
applicable  to  all  cases  of  surrmmry  and  irregular  pro- 
cedure. In  order  to  guard  against  the  abuse  of  such 
modes  of  procedure,  the  party  resorting  to  them  is 
bound  to  pursue  them  with  rigorous  accuracy,  under 
the  penalty  of  being  deemed  a  wrong-doer  from  the  be- 
ginning, and  of  being  answerable  for  damages,  not  merely 
for  the  excess  over  and  above  what  the  law  authorized 
him  to  do,  but  for  all  tiiai  he  didj  the  whole  being  con- 
sidered as  without  excuse.  (3  Bl.  Com.  15.) 
2^.  Doctrine  by  Statute  in  Virginia. 

By  statute  with  us,  any  irregularity  or  illegality  in 

distress  for  rent  justly  due,  subjects  the  distrainor  to  an 

action  for  damages;  but  the  distress  itself  is  not  to  be 

deemed  to  be  Unlawful,  nor  the  party  making  it  to  be 

Vol.  rv.-8. 
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therefore  deemed  a  trespasser  ab  initio.  (V.  O.  1873, 
c.  134,  §  14.)  But  when  no  rent  is  due  the  common  law 
doctrine  is  unchanged,  and  the  distrainor  is  a  trespasser 
ab  initio. 
6«.  Proceedings  when  Rent  is  Reserved  in  anything  other 
than  Money. 

When  the  rent  is  reserved  in  a  share  of  the  crop^  or  in 
anything  other  than  money,  the  claimant  makes  affidavit, 
as  in  other  cases,  that  the  thing  to  be  distrained  for,  (to 
be  specified  in  the  affidavit,)  as  he  verily  believes,  is  of 
the  value  of dollars,  and  is  justly  due  to  the  claim- 
ant for  rent,  reserved  upon  contract^  from  the  person  of 
whom  it  is  claimed.  The  warrant  issued  by  the  justice 
then  directs  the  officer  to  return  the  loarrant,  with  a  re- 
port of  what  he  has  done  with  it,  to  the  next  county  or 
coi'poration  court,  and  upon  ten  days*  notice^  or  if  the 
tenant  be  out  of  the  county,  having  set  up  the  notice  in 
some  conspicuous  place  on  the  premises,  the  claimant 
may  obtain  from  the  court  an  order  ascertaining  the 
valu^  of  the  rent  in  money,  (which  valuation,  if  either 
party  require  it,  may  be  made  by  a  jury,)  and  directing 
the  goods  distrained  to  be  sold  to  pay  the  amount  so  as- 
certained. (V.  C.  1873,  c.  134,  §  16  ;  Brooks  v.  Wil- 
cox, 11  Grat.  411 ;  First  Appendix  to  this  work. 
2'.  Mode  of  Disposing  of  Distress  when  taken. 

The  property  distri^ined  is  to  be  kept  safely  (in  Eng- 
land, impounded,)  and  finally  to  be  sold,  in  order  that 
the  proceeds  may  be  applied  in  satisfaction  of  the  arrears 
of  rent  due.  Let  us,  therefore,  advert  to  (1),  The  im- 
pounding of  the  distress,  and  (2),  The  sale  of  the  things 
distrained ; 
W.  C. 
1«.  The  Impounding  of  the  Distress. 

To  impound  is  to  put  the  thing  distrained  in  some 
safe  place  of  deposit,  in  order,  at  common  law,  to  await  the 
amends  which  it  was  expected  the  distress  would  compel 
the  wrong-doer  to  make  speedily ;  or  by  statute  in  Eng- 
land, as  with  us,  to  be  kept  in  security  until  the  same 
can  be  sold,  the  proceeds  being  applied,  after  paying  the 
charges  of  the  proceeding,  to  liquidate  the  demand  for 
which  the  distress  is  made.  This  place  of  deposit  is  in 
England  called  a  pound  {parous — ^an  inclosed  place), 
which  may  or  may  not  be  covered,  and  may  be  public^ 
(that  is,  provided  by  public  authority),  or  special,  when 
employed  by  the  distrainor,  by  his  own  election,  and  to 
suit  his  own  convenience ; 
W.  C. 
P.  Common  Pound-Overt. 
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This  is  a  pound  or  enclosure,  open  overhead ^  and  es- 
tablished by  public  authority  for  common  use.  (3  BL 
Com.  12,  13.) 

With  us,  the  property  distrained  is  to  be  kept  by  the 
oflScer  wherever  he  thinks  fit,  only  it  must  be  kept 
safely^  and  must  not  be  removed  out  of  the  county  or 
corporation,  unless  when  it  be  specially  so  provided  by 
law.  If  it  be  live  stock,  it  is  the  officer's  duty  to  pro- 
vide food  and  water,  and  whatever  else  is  necessary  for 
its  well-being,  as  in  case  of  execution,  and  the  expense 
is  paid  out  of  the  proceeds  of  sale.  (V.  C.  1873,  c.  49 , 
§35.) 
2^.  Special  Found- Overt. 

This  is  an  enclosure  open  overhead^  like  the  former, 
but  is  one  provided  specially  for  the  occasion.  In  Eng- 
land there  is  this  difference  between  depositing  living 
animals  distrained,  in  a  common  and  in  a  special  pound- 
overt,  that  the  owner,  being  bound  to  provide  for  them 
in  either  case,  must,  when  they  are  in  a  coirmvon  poundy 
take  notice  of  it  at  his  peril ;  whereas,  if  they  are  put 
into  a  special  pounds  the  distrainor  must  give  notice  to 
the  owner      (3  BJ.  Com.  13.) 

This  distinction  is  of  no  practical  value  with  us,  there 
being  here  no  common  pound,  and  it  being  the  officer^s 
duty  in  all  cases  to  provide  for  the  wants  of  animals, 
distrained.     (V.  C.  1873,  c.  49,  §  35.) 
8^.  Pound- Covert. 

Goods  liable  to  be  stolen  or  injured  by  exposure  to 
the  weather,  must  be  placed  in  a  covered  pound  at  the 
peril  of  the  distrainor.  With  us,  the  care  of  the  dis- 
tress devolves  on  the  officer  in  all  cases,  who  must 
provide  for  its  safe-keeping  and  protection,  according 
to  its  tjharacter.  (8  Bl.  Com.  13.) 
4^.  Pound-Breach. 

Goods  distrained  being  taken  at  common  law  ^mthr 
ovit  judicial  warranty  are  not  in  the  custody  of  the  lam 
until  they  are  in  the  pound.  To  rescue  them  before 
they  get  there  is  justxfiahU^  if  they  are  taken  without 
cause  and  contrary  to  law;  and  is  only  the  subject  of  a 
private  action  when  the  distress  is  legal.  But  when 
once  impounded,  they  are  in  the  custody  of  the  laWy  and 
whether  the  distress  were  legal  or  not,  to  rescue  them 
then  is  a  high  offence  against  public  justice^  under  the 
name  of  pound^breach,  and  is  visited  with  exemplary 
penalties.  (3  Bl.  Com.  12.)  With  us  the  goods,  from 
the  moment  they  are  distrained,  (being  seized  under  a 
judicial  warranty  by  a  sworn  officer,)  are  in  the  custody  of 
the  UtWj  and  any  rescue,  though  the  distress  were  illegal,. 
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would  constitute  an  offence  corresponding  to  pound- 
breach,   and  would  be  punished  accordingly.      (Min. 
Crim.  Synops.  154;  V.  C.  1873,  c.  190,  §  30.) 
2«.  The  Sale  of  the  Things  Distrained. 

At  common  law,  as  we  have  seen,  no  sale  is  contem- 
plated. The  things  are  distrained  and  kept  merely  as  a 
pledge^  and  not  as  a  satisfaction.  But  as  well  in  Eng- 
.  land  (by  Stat.  2  W.  &  M.  c.  5;  8  Anne,  c.  14;  4  Geo. 
II,  c.  28,  &c.)  as  with  us,  the  sale  of  things  distrained 
for  rent  and  for  taxes,  Ac,  has  long  been  provided  for, 
making  the  distress  neither  more  nor  less  than  a  very 
summary  execution  against  the  goods.  In  Virginia,  the 
mode  of  levying,  keeping,  and  selling  imder  a  warrant 
of  distress  is  very  closely  assimilated  to  an  execution  of 
^fieri  fddas  against  a  debtor's  goods.  (3  Bl.  Com.  14; 
V.  C.  1873,  c.  49,  §  35  &  seq.) 

We  are  to  notice  here,  (1),  When  and  where  the-  sale 
is  to  be  made,  and  with  what  notice;  (2),  The  giving  of 
a  forthcoming  or  delivery  bond. 
1^.  When  and  Where  the  Sale  is  to  be  made,  and  with 
what  Notice. 

The  officer  is  to  appoint  »  time  and  place  for  the 
sale,  and  publish  notice  of  the  same  at  least  Un  days^  at 
some  place  near  the  residence  of  the  owner,  (if  he  re- 
side in  the  county  or  corporation),  and  at  two  or  more 
public  places,  in  the  officer's  county,  city  or  district. 
(V.  C.  1873,  c.  49,  §  36.) 

If  the  goods  be  muleSy  work-oxen,  or  horses,  (that  is, 
any  work  animals),  notice  of  the  sale  is  to  be  published 
at  the  door  of  the  court-house  of  the  officer's  county  or 
corporation  (on  a  court  day),  and  the  sale  is  to  take 
place  at  the  courUhouse  of  the  county  or  corporation,  on 
the  first  day  of  the  term  next  succeeding  that  at  which 
they  were  advertised,  between  the  hours  of  ten  A.  M. 
<tndfour  P.  M.     (V.  C.  1873,  c.  49,  §  36-'7.) 

The  sale  is  to  be  to  the  highest  bidder,  for  cash;  and 
if  there  is  not  time  to  complete  the  sale  on  the  ap- 
pointed day,  it  may  be  adjourned  from  day  to  day, 
until  completed.     (V.  0.  1873,  c.  49,  §  36,  38.) 

The  requirement  touching  the  sale  of  work-animals 
at  the  court-hou3e^  on  a  court-day,  may  be  dispensed  with 
by  the  parties,  in  writing,  before  the  time  for  advertising 
the  same;  and  then  the  sale  is  to  be  made  as  first  above 
stated  in  the  case  of  goods  and  chattels,  other  than 
work-animals.  (V.  C.  1873,  c.  49,  §  37.) 
^^.  Delivery  or  Forthcoming  Bond. 

In  case  of  a  distress,  as  in  the  case  of  an  execution  of 
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feri  facias^  the  indulgence  is  allowed  the  d^ebtor  of  a 
Delivery  or  Forthcoming  Bond] 
W.  C. 
1*.  Nature  of  a  Delivery  or  Forthcoming  Bond. 

When  an  oflScer  levies  a  writ  of  fieri  facias  or  a  dis- 
^  tresa-ioarrant,  he  may  take  from  the  debtor  a  bond,  with 

suflScient  security,  payable  to  the  creditor j  reciting  the 
service  of  the  writ  or  warrant,  and  the  amount  due 
thereon,  (including  his  fee,  and  other  lawful  charges)^ 
with  condition  that  the  property  shall  be  forthcoming 
at  the  day  and  place  of  sale  ;  whereupon  such  propc^rty 
may  be  permitted  to  remain  in  the  possession,  and  at 
the  risk  of  the  debtor.  (V.  C.  1873,  c.  186,  §  1 ;  First 
Appendix  to  this  work.) 

If  the  condition  be  broken,  by  failure  to  deliver  every 
article  named  in  it,  (however  trivial  in  value),  at  the  day 
and  place  of  sale,  and  the  amount  due  be  not  paid, 
the  oflScer,  within  thirty  days  after  the  bond  is  forfeited, 
•  is  to  return  it  to  the  court  or  clerk^s  office  (as  prescribed 
by  V.  C.  1873,  c.  49,  §  27),  where,  as  against  the  obli- 
gors therein  who  are  alive  when  it  is  forfeited  and  so  re- 
tumfd^  it  has  the  force  of  a  judgment,  although  there 
can  be  no  execution  thereon,  until  it  is  awarded  as  pre- 
sently to  be  mentioned.  (V.  C.  1873,  c.  185,  §  2,  3.) 
2^  Proceeding  upon  a  Forthcoming  or  Delivery  Bond. 

The  proceeding  upon  a  forthcoming  or  delivery 
bond  is  by  action  on  the  bond,  or  motion,  usually  on  ten 
days^  notict  for  an  award  of  execution  thereon,  the  bond 
itself,  it  will  be  remembered,  having,  when  returned 
to  the  clerk's  office,  the  force  and  effect  of  a  judgmentj 
{ V.  C.  1873,  c.  185,  §  32 ;  Id.  c.  163,  §  4) ;  and  the  de- 
fendant may  appear  and  make  defence  on  the  ground 
that  the  distress  was  for  rent  not  due,  in  whole  or  in 
part,  or  was  otherwise  illegal.    (V.  C.  1873,  c.  185,  §  4.) 

Under  this  statute  the  defence  of  set-off  (that  is  of 
a  counter-demand  in  the  nature  of  a  debt  due  from  the 
landlord  to  the  tenant)  is  admissible  to  be  made  by 
the  tenant,  on  the  landlord's  motion  on  the  forthcom- 
ing bond.     (Allen  v.  Hart,  18  Grat.  722.) 

See  Goolsby  v.  Strother,  21  Grat.  107. 
3*.  Nature  and  Effect  of  a  Beplevy-Bond. 

A  replevy-iond  is  unknown  to  the  common  law,  but 
is  of  statutory  origin.  It  was  merely  a  bond  with  se- 
curity conditioned  to  pay  therent  in  threemjonihs,  where- 
upon the  goods  distrained  were  re-delivered  to  the 
owner,  it  being  merely  a  device  to  give  the  tenant  a 
breathing  space  of  three  months.  It  is  to  be  dis- 
tinguished, therefore,  from  the  replevin-bond,  which 
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obliged  the  obligor  to  contest  the  legality  of  the  distress 
by  the  writ  of  replevin,  Replevy-bonds  long  subsisted 
by  our  Virginia  statutes,  until  they  were  superseded 
by  forthcoming  or  delivery-bonds,  as  above  described, 
by  the  Code  of  1 849,  taking  effect  1st  July,  1850. 
Replevy  {re'plegiare)^  it  will  be  observed,  is  to  return 
goods  upon  pledges  (plegii)^  namely :  in  replevin  to  pros- 
ecute with  effect  a  suit  to  try  the  legal  right  to  distrain, 
and  to  perform  the  judgment  of  the  court ;  and  in  the 
case  of  a  replevy^ondy  to  p«y  the  rent  in  three  montAsj 
contesting  nothing.  (2  Tuck.  Com.  12,  13.) 
3^*.  Penalty  upon  Landlord,  &c.,  for  Distraining,  or  for 
selling  ichere  no  Bent  is  due. 

The  penalty  is  such  damages  as  a  jury  may  assess  for 
the  wrongful  seizure,  and  also,  if  the  property  be  sold, 
for  the  sale  thereof.     (V.  C.  1873,  c.  145»  §  3.) 
3'.  Circumstances  which  make  a  Distress  Voidable;   W,  C. 
1«.  Taking  a  Judgment  {but  not  a  hond\  for  the  Rent. 

The  right  to  distrain  is  then  merged  in  the  superior 
right  to  issue  execution  upon  the  judgment,  A  bond  for 
the  rent,  however,  is  not  a  security  superior  to  the  right 
to  distrain,  and  therefore  the  right  of  distress  is  not 
merged  in  the  bond.  (Gage  v.  Acton,  1  Salk.  326 ;  S. 
C.  1  Com.  R.  67 ;  Davis  v.  Gyde,  2  Ad.  &  El.  (29  E. 
C.  L.)623.) 
2«.  Distraining  Prematurely. 

Thus,  as  the  rent  is  strictly  not  due  until  midnight  of 
the  day  it  is  payable,  a  distress  on  that  day  is  premature^ 
and  may  be  avoided.  (3  Bl.  Com.  11,  n  (27);  3  Th.  Co. 
Lit.  254,  n  (c).)  Hence  it  is  laid  down,  as  distress  can- 
not at  common  law  be  made  for  rent  by  nighty  that  it 
must  be  .postponed  until  the  day  after  the  rent  is  payable. 
And  that  involves  another  consequence,  namely,  that 
seeing  no  distress  can  be  made  at  common  law  after  (he 
term  ended,  if  the  rent  were  payable  on  the  last  day  of  the 
term,  it  could  not  be  distrained  for  at  all.  (3  Th.  Com. 
Lit.  254  &  n  (1). )  It  was,  therefore,  customary  to  make 
rent  payable  on  some  day  prior  to  the  last  day,  so  as  to 
allow,  of  a  distress.  By  statute,  however,  distress  is  al- 
lowed to  be  made  notwithstanding  the  tenn  is  ended.  (V. 
C.  173,  c.  134,  §  10;  8  Anne,  c.  14;  3  BL  Com.  11;  3 
Th.  Co.  Lit.  255  &  n  (1)  &  (c).) 
3«.  Distress  after  Tender  of  the  whole  Rent. 

To  distrain  after  a  lawful  tender  of  the  whole  rent  is 
oppressive  and  vexatious,  and  renders  the  distress  avoid- 
able.    (3  Bl.  11,  n  (27);  Gilb.  Rents,  103-'4.) 

As  to  what  amounts  to  a  lawful  tender,  see  Bac.  Abr. 
Tender ;  2  Th.  Co.  Lit.  69  to  74,  and  notes ;  3  do.  8,  &  n  (8). 
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8®.  The  Parties  to  and  against  whom  the  Remedy  by  Distress 
and  other  Kemedies  for  Bent  are  allowed ;  W.  C. 
1'.  The  Parties  to  whom  Distress  and  other  Hemedies  for 
Kent  are  allowed. 

The  general  principle  is,  that  any  person  entitled  to  the 
rent  is  sJso  entided,  for  the  most  part,  to  any  of  the  reme- 
dies therefor^  the  rent  generally  following  the  reversion, 
and  the  remedy  following  the  rent. 

We  are  here  to  notice,  (1),  The  doctrine  as  to  the  les- 
sor's right  to  distress,  and  his  right  to  other  remedies ; 
(2),  As  to  the  right  of  the  personal  rejpresentative  of  the 
lessor  to  distress  and  other  remedies  for  rent;  (3),  As 
to  the  right  of  the  heir  or  devisee  of  the  lessor  to  dis- 
tress and  other  remedies  for  rent ;  (4),  As  to  the  right  of 
a  hasband,  jure  mariti^  to  distress  and  other  remedies 
for  rent ;  (5),  As  to  the  right  of  an  assignee  of  the  rever- 
Man  to  distress  and  other  remedies  for  rent ;  and  (6),  As 
to  the  right  of  joint-tenants  and  tenants  in  common  of 
the  reversion  to  snch  remedies ; 
W.  C. 
1«.  Doctrine  as  to  the  Lessor^ s  right  of  Distress,  and  his 
right  to  other  Remedies. 

Supposing  the  lessor  not  to  have  parted  with  his  in- 
terest, either  in  the  rent  or  in  the  reversion,  he  has  al- 
ways distress,  and  the  other  remedies,  open  to  him  ;  but 
if  he  has  disposed  of  the  reversion^  he  cannot,  at  com- 
mon law,  distrain,  although  the  severance  of  the  rever- 
sion from  the  rent  does  not  affect  his  right  to  other  rem- 
edies. In  Virginia,  by  statute,  he  to  whom  rent  is  dicSy 
whatever  the  kind  of  rent,  may  recover  it  by  distress  or 
action,  whether  he  have  the  reversion  or  not,  and  so  may 
his  personal  representative  or  assignee.  (V.  C.  1873,  c. 
134,  §  7,  8.) 
2«.  Doctrine  as  to  the  right  of  the  Personal  Representative 
of  the  Lessor,  to  Distress  and  other  Remedies  for  Rent. 

If  the  personal  representative  (i.  e.,  the  executor  or  ad- 
ministrator) of  the  lessor  is  entitled  to  the  rent,  he  is 
with  us  entitled  to  distress,  &c.,  (V.  C.  1873,  c.  134,  §  8), 
to  recover  it.  At  common  law,  his  right  to  distrain  de- 
pends on  his  having  the  7*eversion  or  not.  As  to  the  per- 
sonal representative's  right  to  the  rent,  to  the  arrears  due 
at  the  lessor's  death  he  is  always  entitled.  Whether  he 
is  entitled  to  that  which  becomes  due  after  the  lessor^s 
death,  depends  on  whether  he  succeeds  to  the  reversion  or 
not.  If  the  reversion  passes  from  the  lessor  to  him,  the 
rent  belongs  to  him  also ;  otherwise,  it  belongs  to  the  heir 
or  devisee.    (V.  0. 1873,  c.  134,  §  8.) 
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3«.  Doctrine  as  to  the  right  of  the  Heir  or  Devisee  of  the 
Lessor^  to  Distress  and  other  Remedies  for  Rent. 

As  the  rent  follows  the  reversion,  and  the  remedy 
the  rent,  when  the  lessor  dies  and  leaves  the  reversion  to- 
pass  by  descent  to  his  heir,  or  wills  it  to  his  devisee,  the 
reversion  being  then  in  the  heir  or  devisee,  that  party  ifr 
the  person  entitled  to  the  rent,  and  consequently  to  the 
remedy.  But  it  will  be  remembered,  that  the  arrears  of 
rent  due  at  the  lessor^ s  death  go  invariably  to  the  personal 
representative^  and  the  remedy  goes  with  them.  (V.  C. 
1873,  c.  134,  §  8.) 
4^.  Doctrine  as  to  the  right  of  a  Husband,  jure  maritij  to 
Distress,  and  other  Remedies  for  Rent ;  W.  C. 
1^.  Arrears  of  Rent  dv£  the  wife  at  time  of  marriage. 

Such  arrears  are  what  are  known  as  chases  in  action 
of  the  wife,  and  the  husband  is  entitled  at  common 
law,  jure  maritiy  to  collect  them  during  the  coverture ; 
and  afterwards,  if  he  survives,  to  collect  them  as  his 
wife's  administrator;  and  having  paid  her  ante-nuptial 
debts  out  of  them,  the  residue  belongs  to  him  as  her 
sole  distributee.  If  before  the  arrears  are  collected,  the 
coverture  determines  by  the  husband's  death,  or  by  a 
divorce  a  vinculo  matrimonii,  the  amount  uncollected 
belongs  to  the  wife.  The  remedy  here,  as  in  other 
cases,  follows  the  right  to  the  rent;  but  during  the 
coverture,  the  proceeding  for  the  arrears,  whether  by 
distress  or  otherwise,  should  be  in  the  joint  names  of 
husband  and  wife.     (V.  C.  1873,  c.  134,  §  8.) 

But  it  must  be  observed,  that  the  common  law  touch- 
ing the  marital  rights  of  the  husband  in  his  wife's  pro- 
perty has  been  wholly  revolutionized  in  Virginia  by 
statute  of  4th  April,  1877,  enacting  that  the  property, 
real  and  personal,  belonging  to  any  woman  at  the  time 
of  her  marriage,  or  acquired  afterwards  during  the 
coverture,  shall  be  her  separate  estate,  free  from  the 
debts  and  control  of  her  husband,  which  she  may  charge 
and  dispose  of,  and  in  respect  to  which  she  may  contract, 
and  may  sue  and  be  sued  as  if  she  were  v^feme  sole; 
save  that  her  husband  shall  join  in  any  contract  touch- 
ing her  property,  other  than  such  as  she  may  acquire 
as  a  sole  trader ;  and  shall  be  joined  with  her  in  any 
action  by  or  against  her.  But  she  may  charge  her 
separate  property,  without  her  husband's  concurrence, 
just  as  heretofore.  And  thus,  whilst  the  husband  gets 
nothing  by  his  wife  (save  his  curtesy),  he  is  still  liable 
for  her  support,  and  for  any  torts  which  she  may  com- 
mit. What  will  be  the  effect  on  the  tranquility  and 
virtue  of  the  body  politic  of  a  law  which  so  ruthlessly 
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invades  that  unity  of  interest  and  of  sentiment  whieh^ 
for  more  than  a  thousand  years,  have  made  the  homes 
of  the  Anglican  nations  the  happiest,  the  most  peace- 
ful, and  the  most  virtuous  in  the  world,  the  philosophic 
speculator  upon  social  forces  must  await  with  trembling 
apprehension.  (Acts,- 1876-'7,  p.  333,  c.  329.) 
2^*.  Kent  which  falls  due  during  the  Coverture, 

In  this  case,  the  husband  being  at  common  law  en- 
titled in  right  of  his  wife  to  the  reversion,  is  entitled  also 
to  the  rent,  and  to  the  remedy  therefor.     Whether  he 
shall  prosecute  the  remedy  in  the  joint-names  of  him- 
self and  his  wife,  or  in  his  own  name  alone,  depends 
on  whether  the  wife's  interest  or  estate  in  the  land  is  a 
freehold^  or  only  for  a  term  of  years.     In  the  latter  case 
(supposing  the  leaae  of  the  land  to  have  been  made  b^ 
the  husband  alone),  it  is  apprehended  that  the  remedy 
can  only  be  in  his  oum  name^  and  in  the  former  (or  in 
the  latter,  if  the  lease,  be  made  by  husband  and  wife 
jointly),  it  must  be,  it  is  supposed,  in  t\iQ  joint  names  of 
loth.    (3  Th.  Co.  Lit.  306-'7  ;  But  see  1  Bl.  Com.  443,. 
n'  (44) ;  1  Chit.  PI.  34.)     But  this  doctrine  is  now 
changed  in  Virginia,  by  the  Act  of  4th  April,  1877, 
cited  mpra  1^.     (Acts,  1876-'7,  p.  333,  c.  329.) 
3^.  Rent  which  falls  due  after  the  Coverture  is  Terminated. 
In  this  case,  which,  if  explained  in  detail,  would  re- 
quire many  distinctions,  it  will  be  best  simply  to  ob- 
serve the  general  rule,  that  the  reyit  follows  the  r ever sioTiy, 
and  that  the  remedy  goes  with  the  rent.  (2  Insts.  Com. 
&  Stat.  Law,  47.) 
5«.  Doctrine  as  to  the  Right  of  an  Assignee  of  the  Reversion 
to  Distress,  and  other  Remedies  for  Rent. 

Rent,  even  at  common  law,  always  follows  the  re- 
version, when  not  expressly  excepted  upon  an  assign- 
ment of  the  reversion  ;  and  the  remedy  by  distress^  and 
it  is  believed  by  action  or  suit  also,  follows  the  rent.  But 
it  is  not  so  with  the  remedy  by  re-entry  for  non-payment 
of  the  rent,  when  the  payment  was  made  a  condition  of 
continuing  to  enjoy  the  land,  or  where  the  right  of  re- 
entry for  non-payment  of  the  rent  was  etxipressly  reserved. 
The  common  law  permitted  no  one  to  take  advantage  of 
any  right  of  re-entry  by  force  of  any  condition,  except 
the  parties,  and  their  heirs  or  personal  representatives, 
and  therefore  no  assignee  or  grantee  cf  the  reversion 
could  do  so ;  nor,  on  the  other  hand,  could  the  grantee 
of  the  reversion  be  made  liable  at  the  instance  of  the 
tenant  by  virtue  of  any  conditions  or  covenants.  (2  Th^ 
Co.  Lit.  84  &  seq.) 

This  defect  of  the  common  law  was  either  not  per- 
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ceived  or  not  regarded,  until  after  the  breaking  np  of 
the  monasteries  and  other  religious  houses,  temp.  Hen. 
VIII.  The  king,  to  whom  the  houses  had  transferred 
their  lands,  (generally  in  the  hands  of  tenants  on  long 
leases,  either  for  long  terms  for  years^  or  for  lives,)  and 
the  king's  grantees  found  themselves  so  much  pinched 
by  the  doctrine,  that  the  statutes,  31  Hen.  VIII,  c.  13, 
and  32  Hen.  VIII,  c.  34,  were  enacted  to  mcet*the  enier- 
gency,  and  thereby  there  was  given  to  the  assignees  of 
the  reversion,  and  to  the  tenants  of  the  land  reciprocally, 
all  the  benefits  and  all  the  remedies  which  the  lessor 
and  tenant  mutually  had  against  each  other.  (3  BL 
Com.  167 ;  2  Th.  Co.  Lit.  84  &  seq,  88  &  seq,  &  (M, 
2),  109  &  seq) ;  and  these  statutes  have  been  re-enacted 
in  Virginia.     (V.  C.  1873,  c.  134,  §  1,  2.) 

'6'.  Doctrine  as  to  the  Kight  of  Joint- Tenants  and  Tenants 
in  Common  of  the  Reversion,  to  Distress  and  other 
Remedies  for  Rent. 

Joint  -tenants  have  each  an  estate  in  the  whole  land 
and  consequently  an  interest  in  the  whole  of  the  rent, 
and  each  may  distrain  for  the  whole,  although  it  is  more 
proper  that  they  should  join.  Tenants  in  €om,m>on  hav- 
ing separate  estates  in  the  reversion  must,  at  common 
law,  distrain  severally,  each  for  his  own  share ;  but  in 
Virginia  they  m^y  join.  (Bac.  Abr.  Distress,  (A) ;  2 
BL  Com.  182,  &  n  (11) ;  Id.  194,  n  (29) ;  V.  C.  1873, 
c.  164,  §  2.) 
:2'.  Parties  against  whom  Remedies  for  Rent  are  Allowed ; 
W.  C. 

1«.  The  Lessee. 

The  Remedies  for  rent  Ue,  for  the  most  part,  against 
the  lessee,  as  well  after  his  assignment  of  the  premises 
as  before,  by  virtue  of  his  express  corUract  to  pay.  It  will 
be  remembered,  however,  that  in  order  to  distrain^  the 
goods  must  be  eitlier  on  the  leased  premises^  or  not  re- 
moved therefrom  more  than  thirty  days.  (V.  C.  1873,  c. 
134,  §  11.) 

2«.  The  Lessee's  Personal  Representatives. 

For  rent  due  and  in  arrear  at  lessee's  death  his  execu- 
tor or  administrator  is  always  liable,  to  the  extent  of  the 
assets  which  come  to  his  hands;  and  for  such  rent  as  ac- 
crues due  afterwards  the  executor  or  administrator  is 
also  answerable,  supposing  the  premises  to  pass  to  him ; 
and  for  such  arrears  he  is  answerable  personally^  and  not 
merely  in  his  representative  capacity.  If  the  premises 
do  not  yield  enough  to  pay  the  rent,  he  must  resort  to 
the  general  assets,  and  it  is  only  where  they  too  are  ex- 
hausted, that  he  can  compel  the  landlord  to  allow  him 
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to  reUnquish  the  possesBion,  and  relieve  himself  from 
the  personal  obligation  to  pay.     (2  Lorn.  Ex'ors,  441; 
Bac.  Abr.  Ex'ors,  (F),  1.) 
3«.  The  Sub-Lessee. 

A  sub-lessee  is  liable  to  have  his  goods  upon  the 
leased  premises  distrained  by  the  lessor  or  his  assignee; 
but  he  is  not  liable  to  any  action^  at  suit  of  the  lessor  or 
his  assignee,  for  want  of  privity  of  contract  But  this 
reason,  of  course,  does  not  apply  to  his  own  immediate 
lessor^  who  may,  therefore,  both  distrain  upon  him  and 
sue  him. 
4«.  The  Assignee  of  the  Lessee. 

An  assignee  of  the  premises  leased  is  liable  to  pay 
the  rent,  and  is  subject. to  £/tt  the  remedies  therefor,  as 
long  as  he  remains  in  possession ;  but  in  the  absence  of 
any  express  promise  on  his  part,  he  is  in  general  liable 
no  longer.  Whilst,  therefore,  the  lessee  in  no  wise 
evades  his  obligation  by  abandoning  the  land,  as  soon 
as  the  assignee  quits  the.  premises,  he  ceases  to  be 
answerable  to  pay  any  rent,  unless  by.  special  contract. 
The  sub-lessee^  as  we  have  seen,  is  subject  to  distress  for 
rent,  but  not  to  an  action  at  the  suit  of  the  lessors  for 
want  of  privity.  The  assignee,  on  the  other  liand,  stand- 
ing in  privity  J  as  he  does  with  the  lessor,  and  the  lessor's 
assignee,  may  not  only  be  distrained  upon,  but  may  be 
sued  by  either  of  them  for  any  arrears  of  rent  due  from 
him. 

It  seems,  comparing  the  common  law  with  our  statute, 
(V.  C.  1873,  c.  134,  §  11;  Ante,  p.  107,  1^  and  2^)  that 
the  chattels  of  the  assignee  and  sub-lessee  are  liable  to 
be  distrained  for  rent  due  from  the  lessee,  notwithstand- 
ing they  may  have  already  paid  to  him  the  rent  they 
stipulated  to  pay. 

The  statute  of  Virginia,  it  may  be  observed,  whilst  it 
recognizes  the  assignee's  obligation  for  rent  in  general, 
expressly  declares  that  he  shall  not  be  liable  for  rent 
which  became  due  before  his  interest  began.  (V.  0. 1873, 
c.  134,  §  1,  9.) 
5«.  The  Lessee's  Heirs  or  Devisees. 

For  rent  due  and  in  arrear  at  lessee's  death,  his  per- 
sonal representative,  as  we  have  seen,  is  primarily  liable, 
to  the  extent  of  the  assets  in  his  hands;  but  if  the  per- 
sonal assets  prove  deficient,  the  heirs  and  devisees  may  be 
subjected,  to  the  extent  of  the  real  estate  which  may 
come  to  them  from  him,  just  as  they  may  be  for  other 
debts  pf  their  ancestor  or  devisor.  (V.  C.  1873,  c'  134, 
J  9 ;  id.  c.  127,  §  3.) 

For  rent  which  accrues  due  after  the  decedents  deathy 
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the  liability  of  the  heir  or  devisee  depends  on  whether 
the  land  passes  to  him  on  that  event,  or  not.  If  the  land 
comes  to  him,  he  must  pay  the  rent  afterwards  accruing,, 
otherwise  not.  And  if  liable  at  all,  it  will  be  observed 
that  he  is  liable  personally  and  primarily, 
9*.  Other  Remedies  fOr  Kent  besides  Distress. 

The  other  remedies  for  rent,  besides  distress^  may  be- 
ranked  as:   (1),  Summary;  and  (2),  By  suit  or  action ; 
W.  C. 
1'.  Summary  Remedies  for  Kent  other  than  Distress ;  "W.  C. 
1«.  Attachment  for  Kent. 

The  remedy  by  attachment  is  statutory  and  supple- 
mental to  distress;  being  intended  to  meet  the  case  where 
the  lessee  or  occupant  of  the  land  removes  his  effects 
from  the  leased  premises  before  the  rent  becomes  due^  and 
where,  therefore,  distress  cannot  be  resorted  to.  The 
statute  provides  that  where  the  lessor,  or  his  agent,  shall 
make  complaint  on  oath  to  h Justice  of  the  peace,  that  any 
person  liable  to  him  for  rent  intends  to  remove,  is  rcmovingy. 
or  has  within  thirty  days  removed  his  effects  from  the  leased 
premises,  to  the  best  of  his  belief,  and  shall  state  also  on 
oath,  to  the  best  of  his  belief,  the  amount  of  rent  which 
is  reserved  (whether  in  money  or  other  thing),  and  which 
will  be  payable  within  one  year,  and  the  time  or  times  when 
it  will  be  so  payable,  and  either  that  there  is  not,  or  he 
believes,  unless  an  attachment  issues,  there  wiU  not  be 
left  on  the  premises  property  liable  to  distress  sufficient  to 
satisfy  the  rent  so  to  become  payable,  such  justice  shall 
issue  an  attachment  for  the  said  rent,  against  such  goods 
as  might  be  distrained  for  the  same  if.  it  had  become  pay- 
able, and  against  any  other  estate  of  the  person  so  liable 
therefor.     (V.  C.  1873,  c.  148,  §  4.) 

The  attachment  is  directed  to  the  sheriff,  sergeant,  or 
constable  of  any  county  or  corporation,  and  commands 
the  officer  to  attach  such  goods  of  the  party  against  whom 
it  is  awarded,  as  might  be  distrained  for  the  said  rent  if 
it  were  then  payable,  and  any  other  estate  of  that  party,, 
or  so  much  thereof  as  will  be  sufficient  to  satisfy  the  rent 
named,  and  so  to  secure  the  goods  and  estate  attached,, 
that  the  same  may  be  liable  to  further  proceedings  to  be 
thereon  had  at  the  court  to  which  the  attachment  is  re^ 
turnable.  (V.  C.  1873,  c.  148,  §  '6;  Mayo's  Guide, 
568-9 ;  Dan.  Attach'ts,  p.  62,  236.) 

The  attachment  may  be  levied  upon  any  estate^  real  or 
personal,  of  the  defendant,  including,  therefore,  a  vast 
deal  more  than  might  be  distrained ;  and  is  sufficiently 
levied  by  the  service  of  a  copy  of  it  on  such  persons  a& 
may  be  designated  by  the  plaintiff,  in  writing,  or  be 
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known  to  the  officers  to  be  in  possession  of  effects  of,  or 
to  be  indebted  to,  the  defendant ;  and  as  to  real  estate, 
by  its  being  mentioned  and  described  by  endorsement  on 
the  attechment.     (V.  C.  1873,  c.  148,  §  7.) 

As  to  the  disposal  6f  the  property  after  it  is  levied  npon, 
if  the  plaintiff,  when  he  sues  out  the  attachment,  or 
afterwards  give  bond  with  security  satisfactory  to  the 
justice  who  issues  the  attachment,  in  a  penalty  of  double 
the  amoimt  of  the  rent,  conditioned  to  pay  all  costs  and 
damages  which  may  be  awarded  against  him  by  reason 
of  his  suing  out  of  the  attachment,  the  officer  is  to  take 
possession  of  the  property  attached,  (V.  C.  1873,  c.  148, 
§  8.)  And  when  thus  taken  into  possession,  it  may  be 
replevied  by  the  defendant,  either  by  giving  a  bond  (with 
good  security,  of  course)  conditioned  to  perform  the  judg- 
ment of  the  court  (in  which  case  the  property  is  released 
from  the  attachment) ;  or  by  giving  a  forthcoming  or  de- 
livery band  with  condition  to  have  the  property  attached 
forthcoming  at  such  time  and  place  as  the  court  may  require, 
the  nature  of  which  latter  bond,  and  the  proceedings 
thereon,  have  been  already  explained.    ( Ante  p.  1 16-'17.) 

The  attachment  may  be  issued  and  executed  on  Sunday 
(which,  for  most  purposes,  is  dies  nonjuridicus),  if  oath 
be  made  that  defendant  is  a^tuallij  removing  his  effects  on 
that  day.     (V.  C.  1873,  c.  148,  §  10.) 

It  is  returnable,  when  the  amount  is  over  twenty  dollars 
(exclusive  of  interest),  at  the  option  of  the  plaintiff,  to 
the  next  term  of  the  circuit,  county  or  corporation  court  of 
the  county  or  corporation  in  which  is  the  leased  tene- 
ment. And  the  judge  of  the  circuit  court,  (and  it  is  ap- 
prehended, of  the  corporation  court  also,  V.  C.  1873,  c, 
154,  §  38),  or  any  other  circuit  (or  corporation)  court 
judge,  may  in  vacation,  on  ten  days'  notice  to  the  attach- 
ing creditor,  hear  testimony,  and  if  he  be  of  the  opinion 
that  the  attachment  was  sued  out  without  sumcient 
cause,  may  quash  or  dismiss  it.    (Y.  C.  1873,  c.  148,  §  6.) 

If  the  amount  of  the  rent  is  not  over  twenty  dollars  (ex- 
clusive of  interest),  the  statute  has  omitted  expressly  to 
say  where  the  attachment  shall  be  returnable.  Doubt- 
less it  was  designed  to  be  in  that  case  returnable  before 
^justice  of  the  peace,  as  in  case  of  a  warrant.  (See  V.  C. 
1878,  c.  147,  §  1 ;  Id.  c.  56,  §  32,)  but  some  further 
legislation  in  this  particular  seems  to  be  required. 

Property  seized  under  attachment,  if  expensive  to  keep 
or  perishable,  may  be  sold  by  order  of  court,  or  if  it  be  a 
circuit  court  or  the  chancery  court  of  the  city  of  Rich- 
mond, by  order  of  the  judge  in  vacation,  and  the  proceeds 
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secured  to  await  the  issue  of  the  cause.     (V.  C.  1873,  c. 
•    148,  §  16.) 

The  garnishees  {i.  e.  the  persons  who  have  been  sum- 
moned to  answer,  upon  the  supposition  that  they  owe  the 
defendant  money,  or  have  got  effects  belonging  to  him 
in  their  possession),  are  compellable  to  appear,  and  to 
say  how  much  they  owe  to  the  defendant,  or  what  goods 
they  have  belonging  to  him,  and  then  to  pay  and  deliver 
the  same;  to  ensure  which  various  provisions  are  made. 
(V.  C.  1873,  c.  148,  §  17  &  seq.) 

Defence  to  the  attachment  may  be  made  by  any  defen- 
dant thereto;  or  by  any  garnishee  or  any  party  to  any 
forthcoming  or  replevy  bond  given  as  above  described ;  or 
by  the  officer  who  is  liable  to  the  plaintiff  in  consequence 
of  his  taking  an  insufficient  bond;  but  the  attachment  ia 
not  thereby  discharged,  nor  the  property  levied  on  re- 
leased. The  defence  may,  (1),  Contest  the  right  to  sue 
out  the  attachment;  or (2\  Contest  tlie  case  upon  iis  merits. 
Upon  the  first  ground  of  defence,  if  the  court  is  of  the 
opinion  that  it  was  issued  upon  false  suggestions^  or  with- 
out sufficient  cause,  judgment  shall  be  entered  that  the 
attachment  be  abated.  Upon  the  meritSy  if  the  court  be 
of  opinion  that  the  claim  of  the  plaintiff  is  not  estab- 
lished, ^ai  judgment  shall  be  given  for  the  defendant;  in 
either  case  toith  costs,  and  an  order  for  the  restoration  of 
the  attached  effects.     (V.  C.  1873,  c.  148,  §  21,  22.) 

If  the  plaintiff's  claim  be  established,  (supposing  the 
first  defence  above  indicated  to  be  overruled),  judgment 
is  rendered  for  him,  and  the  effects  attached  are  ordered 
to  be  sold,  and  the  proceeds  applied  in  satisfaction  of 
the  judgment.  But  no  real  estate  is  to  be  sold  until  all 
the  other  property  and  money  attached  has  been  ex- 
hausted, ^ut  if  the  defendant  has  not  appeared,  or  been 
served  with  a  copy  of  the  attachment  sixty  days  before 
the  judgment,  no  sale  can  take  place  until  the  'plaintiff 
give  bond  with  security  to  perform  such  future  order  as 
may  be  made  upon  the  appearance  of  the  defendant^ 
and  his  making  defence.  And  if  the  plaintiff  fail  to 
give  such  bond  in  a  reasonable  time,  the  court  shall  dis^ 
pose  of  the  estate  attached,  or  the  proceeds  thereof,  as  to 
it  shall  seem  best.     (V.  C.  1873,  c.  148,  §  23,  24.) 

Any  third  person  who  claims  the  property  attached^ 
or  any  lien  thereon  by  a  prior  attachment  or  otherwise^ 
may  intervene  by  petition,  and  assert  his  rights  at  any 
time  before  the  property  attached  is  sold,  or  the  proceeds 
paid  to  the  plaintiff.     (V.  C.  1873,  c.  148,  §  26.) 

It  is  important  to  observe,  and  should  have  been  men- 
tioned before,  that  the  statute  gives  a  lien  from  t/ie  time 
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of  levying  the  attachment,  (or  serving  a  copy,  as  above 
described  on  the  gamiehees)^  npon  the  personal  properiy 
in  possession,  or  in  action,  and  on  any  real  estate  men- 
tioned in  an  endorsement  on  the  attachment  (but  .on 
none  other  not  so  mentioned,)  from  the  suing  out  of  the 
same,  (V.  C.  1873,  c.  148,  §  12);  and  as  between  several 
attachments  that  first  served  is  to  have  priority  of  lien. 
(V.  C.  1873,  c.  148,  §  26 ;  Farmers'  B'k  v.  Day,  6  Grat. 
360;  Capertoh  v.  McCorkle,  5  Grat.  177;  Haffey  v. 
Miller,  6  Grat.  454;  Williamson  v.  Gayle,  7  Grat.  152.; 
Moore  v.  Holt,  10  Grat.  284 ;  Clark  v.  Ward,  12  Grat.. 
440 ;  Puryear  v.  Taylor,  12  Grat.  401;  Smith  v.  Smith, 
19  Grat.  646.) 
2«.  Re-Entry  npon  the  Lands. 

If  the  reservation  of  the-  rent  is  by  way  of  condition  [e.  g, 
"  Demise  of  Black-acre  for  fifty  years  to  A,  on  condi- 
tion that  annually,  at  Christmas,  he  shall  pay  a  rent  of 
five  hundred-  dollars,)  the  right  to  re-enter  on  the  land 
if  the  rent  be  not  punctually  paid  every  year,  follows  by 
law  as  of  course.  If  the  rent  be  merely  reserved  (which 
is  the  act  of  the  lessor)  or  if  the  tenant  merely  covenants 
to  pay  it,  no  right  to  re-enter  ensues  at  common  law,  un- 
less it  be  expressly  stipulated  for,  (2  Th.  Co.  Lit.  4  & 
seq,  9,  103).  But,  in  Virginia,  it  is  provided  by  statute 
(V.  C.  1873,  c.  134,  §  6),  that,  whenever  the  tenant  de- 
serts the  demised  premises,  and  leaves  them  uncultivated 
or  unoccupied,  without  goods  thereon  subject  to  distress,, 
sufficient  to  satisfy  the  rent  due,  the  lessor,  after  one 
month^s  notice  posted  upon  a  conspicuous  part  of  the 
premises  may  re-enter,  and  put  an  end  to  the  tenant's, 
right,  allowing  the  landlord,  however,  to  recover  the  rent, 
up  to  that  time.  And  in  cities  and  towns  such  recovery 
may  be  had  upon  continuance  of  default  in  the  payment 
of  rent  for  Jit)e  days  after  notice  in  writing  requiring- 
possession  of  the  premises.     (V.  C.  1873,  c.  130,  §  4.) 

At  common  law  the  reentry  must  actually  have  been- 
made  by  the  lessor  or  his  agent,  before  he  could  main- 
tain an  action  for  the  land,  although  in  process  of  time,, 
when  ejectment  was  the  action  instituted,  the  entry  ad- 
mitted by  the  defendant  upon  the  consent-nde  was  indul- 
fently  allowed  to  be  the  re-entry  required.  (3  Th.  Co. 
it.  16,  n  (I);  Gates  v.  Brigden,  3  Burr.  1897;  Good- 
right  V.  Cator,  2  Dougl.  484.) 

In  Virginia,  (where  the  consent-rule  is  abolished,)  pro- 
vision is  made  for  the  lessor's  maintaining  an  action  to 
recover  the  land  without  any  previous  actual  entry.     (V- 
C.  1873,  c.  134,  §  16  &  seq.) 
8«.  Nomine  Pcmce. 
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A  nomine  pomce  (in  the  name  of  a  penaUy^)  is  only  a 
penalty  stipulated  to  be  paid  by  the  tenant  in  the  event 
of  the  non-payment  of  the  rent ;  and  it  is  difficult  to 
conceive  with  what  propriety  it  can  be  classed  amongst 
remedies  for  rent,  as  it  universally   is.     (Gilb.  Rents, 

14:0,    &C.) 

2'.  Remedies  for  Rent  by  Action  or  Suit. 

These  remedies  are,  (1),  By  action  at  common  law;  and 
(2),  By  suit  in  equity ; 
W.  C. 
IK.  Remedies  by  Action  at  Commxm  Law. 

The  Remedies  by  action  at  common  law,  are  (1),  Real 
actions ;  and  (2),  Personal  actions ; 
W.  C. 
1^.  Real  Actions. 

Real  actions  to  recover  rent  are  not  used  in  practice 
in  Virginia,  but  they  are  not  abolished.  They  are  de- 
signed to  bring  directly  into  question,  and  to  determine 
the  right  to  a  freehold  renty  and  not  merely  nor  principally 
to  recover  the  arrears  due.  In  case  of  a  rent-secky  the 
common  law  affords  no  other  means  to  charge  the  rent 
directly  upon  the  land,  save  by  the  real  action  of  assise  of 
mort  d^ancestor,  or  novel  disseisin^  as  the  case  may  be. 
(3  Bl.  Com.  232-'3 ;  Gilb.  Rents,  106.) 

Real  actions  to  recover  rent  are  appropriate  only  when 
the  estate  therein  is  a  freehold^  that  is,  of  indefinite  du- 
ration ;  e.  g.j  for  life,  in  fee-simple,  &c.  And  the  idea 
once  prevailed,  very  erroneously  however,  that  the  ar- 
rears of  a  freehold  rent  could  be  recovered  by  a  real  ac- 
tion alonCy  and  not  by  personal  actions. 

The  real  actions  for  the  recovery  of  rent  are,  (1), 
The  writ  of  assise;  (2\  The  writ  de  consuetudinibus  et 
servitiis  ;  (3),  The  writ  of  Cessavit ;  and  (4),  The  writ 
right  8ur  disclaimer; 
W .  0. 
1*.  Writ  of  Assise  of  Mort  B* Ancestor  or  Novel  Disseisin. 
Tliis  is  a  still  subsisting  action  in  Virginia,  (V.  C. 
1873,  c.   15,  §  2,)  although  disused.     Where  rent 
granted  is  in  arrear,  and  no  sufficient  distress  is  found 
on  the  premises,  it  might  be  sometimes  used  to  advan- 
tage, in  order  to  charge  the  arrears  due,  specificaUy 
upon  the  land  out  of  which  the  rent  issues. 
See  Gilb.  Rents,  100, 106. 
2^  Writ  de  Consuetudinibus  et  Servitiis. 

This  remedy  lies  for  the  lord  against  a  tenant  who 
withholds  from  him  the  rents  and  services  due  by 
custom  or  tenure  for  his  land.  It  has  the  advantage 
of  compelling  a  specific  payment  or  performance  of  the 
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rent  or  eervice.  If  the  ctistom  alluded  to  be  a  local 
law,  as  is  supposed,  there  can  be  no  rent  or  service 
due  thereby  with  us,  (2  Insts.  Com.  &  Stat.  Law,  34,) 
nor  is  there  in  Virginia  any  feudal  tenure.  (2  Insts. 
Oom.  &  Stat.  Law,  71.)  It  seems,  therefore,  that 
there  cannot  be  here  any  rents  or  services  to  which 
this  writ  is  applicable.  See  2  Bl.  Com.  232. 
8*.  Writ  of  CessavU, 

This  writ  is  given  by  the  statutes  of  Gloucester,  (6 
Edw.  I,  c.  4,)  and  of  Westm.  11,  (13  Edw.  I,  c.  21  and 
41,)  whereby,  when  one  who  holds  lands  in  fee  of  a 
lord,  by  rent  or  other  service,  neglects  or  ceases  to  per- 
form his  services  for  two  years  together,  the  lord  shall 
have  a  writ  of  cessavit  to  recover  the  land  itself ,  eo 
quod  tenens  infaciendis  servitiis  per  bienniumjam  cessa-- 
vU.  (2  Bl.  Com.  232  &  seq ;  1  Th.  Co.  Lit.  180,  n, 
(O) ;  Id.  440,  &  n,  (2).) 

These  statutes  do  not  themselves  exist  in  Virginia, 
but  the  writ  which  they  give  is  reserved  to  our  people, 
(V.  C.  1873,  c.  15,  §  2,)  although  it  is  in  practice  out  of 
use.  But  the  need  of  a  similar  remedy  has  constrained 
the  legislature  to  devise  several  which  meet  the  exigency 
in  an  analogous  way.  Thus  it  is  provided,  as  we  have 
seen,  that  wherever  the  tenant  deserts  the  premises, 
and  leaves  them  unevitivated  or  unoccupied,  without 
goods  thereon  subject  to  distress  sufficient  to  satisfy 
the  rent  due,  the  lessor,  after  one  montKs  notice,  posted 
upon  a  conspicuous  part  of  the  premises,  may  re-enter, 
and  put  an  end  to  the  tenants  right.  (V.  C.  1873,  c. 
134,  §  6.)  And  by  other  sections  of  the  same  chapter 
(V.  C.  1873,  c.  134,  §  16,  17,  &c,)  it  is  further  pro- 
vided, that  any  who  shall  have  a  right  of  re^-entry  into 
lands,  by  reason  of  any  rent  issuing  thereout,  being  in 
arrear,  &c.,  may  serve  a  declaration  iH  ejectment  on 
the  tenant  in  possession,  or,  if  there  be  none,  may  affix 
the  declaration  upon  the  chief  door  of  any  messuage 
(dwelling-house),  or  at  any  other  notorious  place  on 
the  premises,  which  service  shall  be  in  Ueu  of  a  demand 
and  re-entry  ;  and  upon  proof  to  the  court,  by  affidavit, 
in  case  of  judgment  by  default,  or  upon  proof  on  the 
trial  that  the  rent  claimed  was  due,  and  no  sufficient 
distress  was  upon  the  premises,  or  that  the  covenant 
or  condition  was  broken  before  the  service  of  the  de- 
claration, and  that  the  plaintiff  had  power  thereupon  to 
re-enter,  he  shall  recover  judgment,  and  have  execution 
for  such  lands ;  and  should  the  defendant  not  pay  the 
rent  in  arrear,  with  interest  and  costs,  nor  file  a  bill 
in'  equity  for  relief  against  the  forfeiture  within  twelve 
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calender  months  afier  execution  execuUdj  he  shall  be  bar- 
red of  all  right  in  law  or  equity  to  be  restored  to  such 
lands.     And  so  it  is  also  provided  that  in  a  town  or 
city  the  lessor  may  recover  the  premises  where  a  de- 
fault in  the  payment  of  rent  shall  continue  for  five 
days  after  notice  in  writing  to  give  up  the  possession 
or  to  pay  the  rent.     (V.  C.  1873,  c.  130,  §  4.) 
4'.  Writ  of  Eight  8ur  Disclaimer. 
•      This  is  a  writ  provided  by  the  common  law,  for 
those  cases  where  the  tenant  disclaims  in  a  court  of 
record^  to  hold  of  his  lord,  and  it  enables  the  lord,  upon 
proof  of  the  tenure,  to  recover  the  land  so  holden,  as  a 
punishment  to  the  tenant  for  his  false  disclaimer.     It 
seems  to  be  the  better  opinion  that  a  similar  forfei- 
ture for  a  like  offence  exists  in  Virginia.     (1  Lom. 
Dig.  593,  821 ;  2  lusts.  Com.  &  Stat.  Law,  100,226.) 
It  may  be  doubted,  however,  whether  the  forfeiture 
can  be  enforced  with  us  by  this  writ,  in  consequence  of 
the  statute  (V.  C.  1873,  c.  131,  §  38),  which  declares 
that  "  no  writ  of  rights  cfec,  shall  be  brought  after  the 
commencement  of  this  Act,"  viz :  July  1,  1850.   But 
the  land  forfeited  may,  no  doubt,  be  recovered  Jyy  eject- 
ment.    (V.  C.  1873,  c.  131,  §  2, 14.) 
2^.  Personal  Actions. 
See  3  Bl.  Com.  231. 

The  personal  actions  have  almost  entirely  taken  the 
place  01  real  actions,  to  enforce  the  payment  of  ar- 
rears of  rent.  The  personal  actions  employed  for  the 
purpose  are,  (1),  Debt ;  (2),  Trespass  on  the  case  in  as- 
sumpsit ;  (3),  Covenant ;  (4),  Accoant. 

A  remarkal^le  doubt,  as  already  intimated,  was  long 
cherished  in  England,  whether  s.  personal  action  could 
be  maintained  for  the  arrears  of  a  freehold  renty  the  idea 
being  that  such  arrears,  like  a  freehold  estate  in  land, 
could  be  recovered  only  by  a  real  action,  thus  confound- 
ing the  profits  of  the  rent  (which  are  as  much  personalty 
as  wheat  or  com  severed  from  the  land)  with  the  rent 
itself  A  similar  fallacy  occurs  in  Miller  v.  Marshall 
&  als,  1  Ya.  Cas.  158,  wherein  it  was  held  that  a  justice 
of  the  peace  could  not  give  judgment  for  the  arrears  of 
a  rent  in  fee.  (3  Bl.  Com.  232.)  Accordingly,  statutes 
were  enacted  in  England  to  allow  actions  of  dsbt  to  re- 
cover the  arrears  oi  freehold  rents  .(8  Anne,  c.  14 ;  and 
5  Geo.  m,  c.  17.)  And  in  Virginia,  a  corresponding 
provision  exists  (Y.  C.  1873,  c.  134,  §  7),  declaring  that 
"  rent  of  every  kind  may  be  recovered  by  distress  or  ac- 
Hum^^  without  limiting  it  to  the  ojcHim  of  debitor  other 
personal  action; 
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w.  c. 

1*.  Action  of  Debt. 

The  action  of  debt  Kes  to  recover  the  arrears  of  rent 
due,  whether  the  estate  in  the  rent  be  an  estate  for 
yearSy  or  an  estate  of  freehold^  the  general  principle 
being  that  debt  lies  to  recover  any  sum  of  money  where 
the  amount  is  certain,  and  the  liability  is  certain,  or  is 
capable  of  being  made  certain. 

As  to  the  amount  to  be  recovered,  the  common  law 
allowed  no  interest  on  rent,  nor  on  any  other  subject, 
as  we  have  seen,  unless  such  interest  was  contracted  for 
expressly,  or  by  implication,  or  where  from  peculiar 
circumstances  to  be  determined  by  the  discretion  of 
the  court  or  jury,  justice  required  that  interest  should 
be  allowed.  '  (Skipwith  v.  Clinch,  2  Call.  253 ;  Cook 
V.  Wise,  3  H.  &  M.  463 ;  Id.  470 ;  Dow  v.  Adam's 
Adm'r,  5  Munf.  21;  Michie  v.  Lawrence,  5  Rand.  671.) 
But  in  Virginia,  by  statute,  interest  is  recovered  "  in 
any  ncOonfor  refit,^^  as  on  other  contracts.  (V.  C.  1873, 
-c.  134,  §  7 ;  Id.  c.  173,  §  14) ; 
W.  C. 

1*.  Doctrine  at  Common  Law,  in  respect  to  the  Action 
of  Debt  for  Rent. 

Practically,  the  action  was  confined  to  recover 
arrears  of  rent  in  cases  where  the  estate  in  the  rent 
was  for  years  only.  If  the  estate  in  the  rent  was  of 
freehold,  it  was  doubted  (but,  as  we  have  seen,  with- 
out just  reason),  whether  any  personal  action  would  lie 
for  the  arrears,  upon  the  remarkable  ground  that  it 
was  not  fitting  that  a  personal  action  should  be  em- 
ployed to  recover  a  freehold.  So  that  in  practice,  in 
consequence  of  that  doubt,  the  real  actions  already 
indicated  were  resorted  to  in  order  to  recover  the 
ari'ears  of  freehold  rents,  wherever  a  distress  was  in- 
applicable. And  so  it  was-  until  Stats.  8  Anne,  c. 
14,  &  5  Geo.  Ill,  c.  17,  expressly  provided  for  the 
action  of  debt  in  such  cases. 
2^.  Doctrine  by  Statute  in  Virginia,  touching  the  Action 
of  Debt  far  Rent. 

It  is  provided  by  statute  with  us,  that  "rent  of 
every  kind,  may  be  recovered  by  distress  or  acticn,'^^ 
which  undoubtedly  means  a  personal  action,  and  of 
course  includes  debt  along  with  others.  (V.  C.  1873, 
c.  134,  §  7.) 
2^  Action  ot  Trespass  on  the  Case  in  Assumpsit. 

This  action  is  appropriate  to  recover  the  arrears  of 
rent,  wherever  the  promise  to  pay  the  rent  is  not 
under  the  seal  of  the  promisor;  and  may  be  maintained 
whether  the  promise  is  expressed  or  implied. 
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The  action  proceeds  upon  the  idea  that  the  party 
to  pay  the  rent,  hfiving  broken  his  promise  to  pay, 
ought  to  be  required  to  pay  to  the  promisee  such 
damages  as  will  indemnify  him  for  the  breach,  the 
measure  of  which  is  the  rent,  with  interest  from  the  time 
it  was  payable. 

The  lease  may  be  under  the  lessor's  sealy  reserving 
rent,  and  still  the  action  of  trespass  on  the  case  in 
assumpsit  lies,  if  it  be  not  also  under  the  seal  of  the 
lessee.  His  acceptance  of  the  lease,  and  entering  on 
the  land  in  pursuance  of  it,  is  an  implicadon  of  a  pro- 
mise by  him  to  pay.  Debt  and  assumpsit  are,  there- 
fore, concurrent  remedies  for  rent,  where  the  lessee's 
promise  to  pay  it  is  not  under  his  seal.  (1  Chit.  PL 
120,  876-'7.) 

It  was  formerly  considered  that  assumpsit  lay  only 
where  the  promise  to  pay  the  rent  was  express^  and 
not  where  it  was  implied;  but  such  a  distinction  is  ob- 
viated in  England,  (if  indeed  it  was  ever  fairly  recog- 
nized there),  by  the  Stat  11  Geo.  II,  c.  19,  and  in 
Virginia,  it  has  never  been  admitted.  (Eppes'  Ex' or 
V.  Cole  &  ux,  4  H.  &  M.  161 ;  Sutton  v.  Mandeville, 

lMunf.407); 

W.  C. 
1*.  Trespass  on  the  Case  in  Assumpsit  upon  the  ground 
of  Contract  express  or  implied,  to  pay  Rent. 

The  arrears  due  are,  in  this  case,  recovered  as  rent^ 
eo  nomine^  having  all  the  attributes  and  incidents 
which  belong  to  rent. 
2*.  Trespass  on  the  Case  in  Assumpsit,  to  recover  Com- 
pensation for  the  Use  and  Occupation  of  land  where 
there  is  no  Contract j  express  or  implied^  to  pay  a  cer- 
tain sum. 

The  plaintifE  in  this  case  recovers  upon  a  promise 
express  or  implied,  to  pay,  not  a  sum  certain^  for 
then  it  would  be  rent^  but  such  an  amount  as  will 
fairly  compensate  the  proprietor  for  the  use  and  occu- 
pation of  his  land;  and  the  action  proposes  to  re- 
cover damages  for  the  breach  of  this  engagement, 
snch  as  a  jury  shall  esteem  an  equivalent  for  such  use 
and  occupation.  This  being  the  character  of  the  ac- 
tion, it  was  (not  illogically)  concluded,  that  if  an  ac- 
tion for  %tse  and  occupation  were  instituted,  and  at  the 
trial  it  appeared  that  there  was  a  contract^  express  or 
implied,  to  pay  a  determinate  sum,  the  plaintij' micst 

fail.  But  this  doctrine,  which,  however  logical,  was 
yet  inconvenient,  our  courts  repudiated  as  not  main- 
tainable at  common  law  (Eppes'  Ex'ors  v.  Cole  &  ux, 
4  H.  &  M.  161 ;  Sutton  v.  Mandeville,  1  Munf.  407), 
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and  our  statutes  now  (following  Stat-  11  Geo.  II,  c. 
19)  provide,  that  where  the  agreement  is  not  by  deed 
a  landlord  may  by  action  recover  a  reasonable  satis- 
faction for  the  use  and  occupation  of  lands;  and  if  on 
the  trial,  any  parol  demise,  or  any  agreement  not  by 
deedy  wherein  a  certairt  rent  was  reserved,  shall  ap- 
pear in  evidence,  the  plaintiff  shall  not  therefor  be 
non-^idtedy  but  may  use  the  same  as^evidence  of  the 
amount  of  his  debt  or  damages.  (V.  C.  1873,  c.  134, 
§  7.) 

It  must  be  observed,  that  as  the  action  ybr  v>&e  and 
occupation  is  always  founded  on  the  idea  of  a  contra^ty 
express  or  implied,  to  pay  a  reasonable  compensation 
for  such  use,  so  it  has  ever  been  held  that,  if  it  ap- 
pears at  the  trial  that  the  occupancy  of  the  lands 
was  by  a  title  adverse  to  that  of  the  plaintiffs  it  de- 
feated the  action,  by  disproving  the  existence  of  any 
contract. 
3*.  Action  of  Covenant. 

This  action  is  appropriate  to  recover  damages  for 
the  breach  of  a  contract  under  seal^  whether  to  pay 
money^  or  to  do  a  collateral  thing.  Hence,  it  is  fitted 
to  recover  the  arrears  of  rent  whenever  the  promise 
to  pay  it  is  under  the  seal  of  the  promisor^  and  in  such 
case  only,  just  as  assumpsit  is  fitted  to  accomplish  a 
similar  function,  when  the  promise  to  pay  the  rent  is 
not  under  seal.  And  as  in  this  latter  case  (where  the 
promise  to  pay  the  rent  is  not  under  seal)j  debt  and 
assumpsit  are  concurrent  remedies ;  so  in  the  former, 
(where  the  promise  is  under  seat)^  debt  and  covenant 
are  concurrent.  It  is  apparent,  however,  that  cove- 
nant and  assumpsit,  although  both,  under  different 
circumstances,  are  concurrent  with  debt^  can  never  be 
concurrent  with  one  another.  (1  Cliit.  PI.  131, 133-'4:.) 
The  Tneasure  of  damages  in  the  action  of  covenant 
for  rent  is  alwsiys,  as  in  assumpsit,  the  amount  of  the 
rent  due^  with  interest  from  the  time  when  it  was 
payable. 
4*.  Action  of  Account. 

If  rent  be  claimed  by  the  landlord  on  one  side,  and 
counter-demands  be  set  up  on  the  other,  the  action  of 
account  (or  accompt^  as  it  was  formerly  spelled),  may 
sometimes  be  maintained  as  well  as  in  other  cases  of 
mutual  debts^  although,  considering  the  inconveniences 
and  delays  which  attend  that  action,  a  prudent  land- 
lord might  well  hesitate  to  resort  to  it,  and  would 
choose  rather  to  employ,  in  such  a  case  of  mutual  de- 
mands, a  bill  in  equity^  which  lies  in  general,  when- 
ever an  action  of  account  lies,  and  indeed,  in  all  cases 
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of  mutual  demands.     (3  Kob.  Pr.  (2d  ed.)  410  &  seq ; 

Bac.  Abr.  Accompt.  1  Stor.  Eq.  §  441  &  seq.) 
2«.  Remedy  for  Rent  by  Suit  in  Equity, 

Equity  exercises  its  extraordinary  jurisdiction  for  the  re- 
covery of  arrears  of  rent  upon  the  same  principles  which 
usually  control  its  action,  namely,  the  want  of  an  adequate 
remedy  at  law.  The  circumstances  which  prevent  or  ob- 
struct the  ordinary  legal  remedies  are  too  numerous  to 
be  mentioned  here;  although,  in  another  place,  they 
will  be  pretty  fully  treated.  Let  it  suffice  to  state,  as 
an  example  of  this  equity-cognizance,  the  case  of  a 
ceMui  que  trusty  to  whom  or  for  whose  benefit  rent  ac- 
crues, when  there  is  no  trustee^  and  the  right  of  distress 
is  unavailing.  The  cestui  que  trust  can  maintain  no  ac- 
tion at  laWy  because  he  has  not  the  legal  title,  and  he 
must  therefore  seek  redress  in  a  court  of  chancery.  (1 
Stor.  Eq.  §  508  &  seq ;  684  &  seq  ;  Ad.  Eq.  447-'8 ;  2 
Rob.  Pr.  (1st  ed.)  164;  Graham  v.  Woodson,  2  Call.  249.) 


CHAPTER  n. 

2*.  Redress  of  Injuries  effected  by  the  joint  act  of  all  the  Parties. 
There  are  two  modes  of  effecting  redress  by  the  joint  act  of 
all  the  parties  J  namely : 

(1),  By  Accord  arid  Satisfaction. 
(2),  By  Arbitration  and  Award. 
W.  C. 
1^.  Redress  eifected  by  Accord  and  Satisfaction. 

Accord  and  satisfaction  would  be  more  properly  designated 
satisfaction  by  accord,  or  agreement  of  the  parties,  being  some- 
thing which  they  agree  to  take  as  satisfaction,  for  the  wrong, 
although  not  intrinsically  and  per  se  a  satisfaction ; 

W.  0. 

I*'.  What  is  meant  by  Accord  and  Satisfaction. 

When  parties  who  have  a  controversy  mutually  agree,  the 
one  to  make  or  give,  and  the  other  to  receive  something, 
(money,  property,  or  act  done,)  in  satisfaction  of  the  injury, 
the  wrong  is  then  wiped  out ;  it  is  satisfied' ;  and  the  right 
of  action  for  it  is  gone.  Albeit  it  may  be  that  out  of  the 
transaction,  designed  as  a  satisfaction  of  the  original  wrong, 
a  new  cause  of  action  may  arise.  Such  an  arrangement 
between  parties  as  is  above  described  is  known  as  accord  and 
satisfaction;  and  satisfying  as  it  does  the  injury  in  question, 
is  a  complete  answer,  as  just  intimated,  to  any  action  there- 
for.    (3  B.  Com.  16 ;  Bac.  Abr.  Accord,  &c.) 

2^.  What  constitutes  a  good  Accord  and  Satisfaction. 
See  Bac.  Abr.  Accord,  &c.  (A). 
W.C. 
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1^.  The  Debt,  Duty,  Demand,  or  Action  which  may  be  Satis- 
fied. 

See  Bac.  Abr.  Accord,  &c.  (B). 
W.  C. 

1*^.  The  Demand  or  Cause  of  Action  must  relate  to  Bights 
touching  the  Person^  or  Pergonal  Property^  and  rvot  to  free- 
hold Estates  in  Lands, 

'  It  is  a  maxim  in  law,  that  a  freehold  title  to  lands  can 
never  be  barred  by  a  collateral  satisfaction;  a  maxim 
originating  partly  in  the  reverend  esteem  in  which  the 
common  law  holds  Afreehaldy  and  partly  in  the  considera- 
tion that  to  allow  a  freehold  to  be  so  barred  would  trench 
upon  that  iiindamental  principle  of  landed  property,  that 
no  freehold  shall  be  passed  from  one  to  another  save  by 
livery  of  seisin. 

2\  The  Demand,  &c.,  to  be  satisfied  must  be  an  existing  De- 
mand, and  not  one  to  arise  in  future.    . 

Hence  it  is  said,  that  if  it  be  agreed  between  parties  to 
a  contract  that,  in  the  event  of  a  future  breach  thereof,  a 
collateral  satisfaction  shall  be  accepted  for  such  breach, 
such  agreement,  though  the  stipulated  satisfaction  were 
made,  avails  nothing,  and  the  party  aggrieved  may  still 
maintain  an  action  for  the  breach,  and  accord  and  satisfac- 
tion is  no  plea  thereto.  (2  Pars.  Oont.  209:  Aldon  v. 
Blague,  3  Cro.  ( Jac. )  100 ;  Kaye  v.  Waghorn,  1  Taunt. 
429.)  It  is  also  said,  however,  that  a  satisfaction  thus 
agreed  in  advance  to  be  accepted,  and  actiuilly  made,  will 
be  made  good  and  available  %n  equity. 
2*.  The  Yahie  and  Kind  of  Satisfaction  Required ;  W.  C. 

1®.  Must  be  Something  Certain^  and  Definite,  and  Legal. 
Hence  in  an  action  for  assault  and  false  imprisonment 
against  a  justice  of  the  peace,  a  plea  that  plaintiff  was  com- 
mitted by  defendant  upon  a  criminal  charge,  and  after- 
wards, by  agreement  between  plaintiff  and  prosecutor,  with 
consent  of  defendant,  was  discharged  from  confinement  in 
full  satis/action  of  the  assault  and  imprisonment,  and  plain- 
tiff accepted  such  discharge  in  satisfactio?i,  was  held  bad, 
because  the  satisfaction  was  not  legal.  (Bac.  Abr.  Accord. 
&c.  A) ;  Edgecomb  v.  Bodd  &  als,  5  East.  294.) 

2®.  Must  be  Pea^ondble  and  Good  as  a  Satisfaction. 

Thus  payment  of  a  less  sum,  at  the  time  and  place  where 
a  greater  is  due,  never  can  be  satisfaction  of  the  greater 
sum,  there  being  no  consideration  for  giving  up  the  rest  of 
the  debt.  (Bac.  Abr.  Accord.  (A);  Purvial's  case,  5  Co. 
117 ;  Cumber  v.  Wane  (1  Stra.  425) ;  1  Smith's  L.  C.  221 
&  seq.)  But  where  a  difference  is  made  in  point  of  time, 
place  and  other  circumstance,  which  may  be  supposed  to 
be  a  consideration  for  the  relinquishment  of  the  demand, 
it  may  be  a  good  satisfaction.   So  taking  a  higher  security^ 
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or  a  different  security^  each  as  another  bond,  &c.,  or  a  ne- 
gotiable note  for  even  a  less  sum,  may  be  a  satiafaction. 
(Bac.  Abr.  Accord,  (A) ;  Brooks  v.  White,  2  Mete,  283 ; 
Goodman  v.  Smith,  18  Pick.  414 ;  Sibree  v.  Tripp,  15  M  &  W. 
22;  Wells  v.  Drake,  1  Carr  &  P.  (12  E.  C.  L.)  657. 
3®.  May  be  hyone^  or  by  all  of  several  bound  or  liable,  to  one 
or  to  all  of  several  Persons  Aggrieved. 

See  Kable  v.  Turner  &  als,  2  H  <&  M.  38 ;  Ammonett 
V.  Harris,  1  H.  &  M.  488;  7  Eob.  Pr.  544  &  seq. 
4^.  Must  be  Executedj  and  not  merdy  Executory. 

This  is  not  to  be  understood  to  signify  that  an  executory 
contract  may  not  be  a  satisfaction  by  the  agreement  of  the 
parties,  but  what  is  meant  is,  that  a  satisfaction  agreed 
upon  must  be  fulfilled  or  performed^  in  order  that  it  may 
be  a  satisfaction.  Thus,  if  the  debtor  proposes  to  satisfy 
the  debt,  not  with  money,  but  with  property,  which  the 
creditor  agrees  to  accept  in  satisfaction,  but  the  property 
is  not  delivered  in  pursuance  of  the  accord^  it  is  no  satis- 
faction, and  an  action  may  be  brought  on  the  original  de- 
mand, to  which  the  agreement  is  no  answer.  On  the  other 
hand,  if  the  debtor  proposes  to  satisfy  the  debt  ly  a  new 
promise,  shj  by  himself  and  another,  to  be  performed  at  a 
future  time,  to  which  the  creditor  agrees,  such  promise  is 
an  executed'Satisfaction,  although  it  is  itself  executory, 
and  the  original  debt  is  extinguished.  (Bac.  Abr.  Accord, 
and  Satisfaction,  (A);  7  Eob.  Pr.  631-'2;  Cumber  v. 
Wane,  1  Sm.  L.  0.  324.) 

A  satisfaction  executory  is  founded  on  no  valuable  con- 
sideration, and  so  is  nudum  pactum,.  Hence  it  is  that  it 
does  not  avail  as  a  satisfaction.  It  is,  besides,  not  deemed 
politic  thus  to  heap  one  cause  of  litigation  on  another. 
(4  Rob.  Pr.  226  ) 

It  will  be  observed  that  bonds,  notes,  and  bills,  are  some- 
times assigned  in  satisfaction  of  a  demand,  (and  if  ac- 
cepted as  such,  it  is  a  good  satisfaction),  and  sometimes 
only  lis  collateral  security,  in  which  latter  case,  of  course, 
the  assignment  is  not  of  itself  a  defence  to  an  action  for  the 
debt.  Whether  the  assignment  is  a  satisfaction  or  a  collat- 
eral security  only,  depends  on  the  terms  of  the  transaction. 
(Chit.  Cont.  763 ;  Cumber  v.  Wane,  2  Sm.  L.  C.  330  &  seq. 
8*.  Acceptance  as  Satisfaction ;  W.  C. 
1®.  Must  be  an  actual  Acceptance,  and  not  a  mere  agreement 

to  Accept. 
2^.  Must  be  an  Actual  Performance  of  Satisfaction,  and  not 

a  mere  agreement  to  Perform. 
3^.  Must  be  a  Satisfaction  of  the  whole  Demand,  and  not 
merely  of  a  part  of  it. 

This  is  no  more  than  an  affirmance  of  the  axiom  that  a 
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defence  which  does  not  go  to  the  whole  action  is  no  bar  to 
the  action. 

The  satisfaction,  if  actually  rendered,  although  no  bar  to 
the  action,  might  still  be  a  defence  jpt*^  tanto. 
4*.  DifPerence  in  reepect  to  deeds,  before  and  after  Breach  re- 
spectively. 

When  a  duty  which  is  certain  accrues  by  the  deed,  tem- 
pore  confectionis  ecripti,  as  by  covenant  or  obligation  to  pay 
a  certain  sum  of  money,  this  certain  duty  takes  its  essence 
originally  and  only  hy  the  writing,  and,  therefore,  ought  to 
be  avoided  by  matter  of  as  high  a  nature,  though  the  duty 
be  merely  in  the  personalty.  (Blake's  Case,  6  Co.  43  b ; 
Neal  V.  Sheaffield,  8  Cro.  (Jac.)  254.)  And,  therefore,  ac- 
cord and  satisfaction  made  before  breach  of  a  covenant 
under  seal  cannot  be  pleaded  in  bar  of  an  action  on  the 
covenant.  (Kaytf  v.  Waghorn,  1  Taunt.  428 ;  Bac.  Abr. 
Accord,  &c.  (B) ;  Cumber  v.  Wayne,  1  Smith's  L.C.  326-'7.> 
3^  Mode  of  Pleading  Accord  and  Satisfaction. 

The  best  and  safest  way,  says  Lord  Coke,  to  plead  an  ac- 
cord, is  to  plead  it  by  way  of  satisfaction,  and  not  by  way  of  oc- 
cord;  for  if  it  be  pleaded  by  way  of  accord,  a  precise  execu- 
tion thereof  in  every  part  must  be  pleaded ;  and  if  there  be  a 
failure  in  any  part,  the  plea  is  insufficient;  but  if  it  is  pleaded 
by  way  of  satisfaction,  the  defendant  need  plead  no  more, 
but  that  he  paid  the  plaintiff  10s.  (or  whatever  it  be),  in  full 
satisfaction  for  the  action,  which  sum  he  received.  (Peytoe's. 
Case,  9  Co.  80  b;  7  Bob.  Pr.  551,  &c. ;  Bac.  Abr.  Accord, 
&c.  (C).)  It  is  customary,  however, 'and  it  is  believed  safer 
to  allege,  (1),  The  accord  or  agreement ;  (2),  The  satisfaction 
performed  in  pursuance  of  the  accord  ;  and  (3),  The  accept- 
ance of  the  satisfaction  as  such.  (7  Bob.  Fr.  552  &  seq ; 
Sibree  v.  Tripp,  15  M.  &  W.  23 ;  Curlewise  v.  Clark,  3  W.  H. 
k  G.  375 ;  Boosy  v.  Wood,  3  Hurlst.  &  Colt,  484.) 
2^.  Bedress  of  Injuries  effected  by  Arbitrament  and  Award 

Arbitrament  and  award  is  where  the  parties,  injuring  and  in- 
jured, submit  all  matters  in  dispute  concerning  any  property, 
real  or  personal,  or  any  wrong  or  injury  to  the  judgment  of 
.  one  or  more  persons  (called  arbitrators),  who  are  to  decide  the 
controversy  ;  and  if ,  as  is  usual,  there  be  two  or  more  of  them,. 
and  they  do  not  agree  (as  in  practice  they  are  pretty  sure  not 
to  do),  it  is  usual  to  add  that  another  person  shall  be  called  in 
as  umpire  (impar),  to  whose  sole  judgment  it  is  then  referred. 
The  award  is  the  decision  pronounced  by  these  domestic/e^e* 
of  the  parties^  own  choosing;  which  latter  phrase  has  so  capti- 
vated the  judicial  fancy,  as  well  in  England  as  in  America,  as 
to  call  forth  upon  this  mode  of  redress,  from  Judges,  more  en- 
comiums than  the  practitioners  of  the  law  are  prepared  to 
ratify.  If  arbitrators  were  always,  or  generally  selected  with 
reference  to  their  discreet  judgment,  and  firm  determination  to 
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decide  fearlessly,  with  regard  to  justice  only,  the  ckeapness 
and  facility  of  the  proceeding  might  recommend  it  to  frequent 
adoption.  But  it  is  but  too  notorious  that,  for  the  most  part, 
arbitrators  are  the  friends  of  the  parties  respectively,  and  that 
they  frequently  exhibit  more  of  the  zeal  of  partizans  than  of 
the  impartial  candor  of  judges;  and  who  either  fail  to  agree, 
or  if  they  agree,  seek  to  satisfy  both  contestants  by  dividing 
the  subject  between  them.  What  else,  indeed,  could  be  ex- 
pected from  ^^jtidffea  of  the  parties^  own  choosing  .^"  Accord- 
ing to  the  experience  of  the  writer,  arbitration  aggravates,  em- 
bitters, complicates,  and  protracts  strife,  more  than  it  tends 
peaceably  and  satisfactorily  to  adjust  it.  There  are  certainly 
cases  where  a  judiciou8(  legal  adviser  might  properly  recom- 
mend it,  but  they  will  not  often  recm* ;  and  when  they  do,  the 
result  will  frequently  give  occasion  to  the  parties  to  deplore 
their  resort  to  this  "  peaceable  and  domestic  tribunal."  (8  Bl. 
Com.  16 ;  Bac.  Abr.  Arbitrament  and  Award.) 

See  Lord  Eldon's  similar  doubts,  Street  v.  Rigby,  6  Ves.  818. 
Let  it  be  observed,  however,  that  the  law  attaches  much 
value  to  this  mode  of  deciding  disputes,  and  regards  the  de- 
termination of  the  arbitrators  with  extraordinary  favor,  as  we 
shall  presently  see.  At  present,  it  soflices  to  say,  that  a  valid 
award,  in  pursuance  of  the  submission,  extinguishes  the  origi- 
nal catise  of  action,  and  thence  forward,  the  remedy  can  be 
only  upon  the  award.  (Bac.  Abr.  Arbitrament,  &c.,  (F);  7 
Rob.  Pr.  488  &  seq ; 
W.  C. 
1*^.  The  Parties  to  an  Arbitrament. 

The  submission  to  the  arbitrament  of  chosen  friends  being 
neither  more  nor  less  than  an  agreementy  the  parties  to  it  must 
be  competent  to  contract.  Hence,  married  women  and  per- 
sons wanting  in  understanding,  such  as  infants,  lunatics,  &c., 
cannot  submit  their  disputes  to  arbitration.  (Bac.  Abr.  Ai- 
bitrament,  &c.  (c).) 

Personal  representatives  and  other  fiduciaries  are  capcUtle 
of  submitting  controversies  in  their  representative  character 
to  arbitration;  but  the  common  ^t^  holds  them  answerable, 
not  only  for  a  prudent  selection  of  the  arbitrators  and  a  faith- 
ful presentation  before  them  of  the  case,  and  of  all  accessible 
proofs  and  arguments,  but  also  that  the  decision  of  the  ar- 
bitrators shall  oe  absolutely  correct.  (Bac.  Arbitrament,  &c., 
<c) ;  1  Lona.  Ex'ors,  356 ;  Nelson  v.  Cornwell,  11  Grat.  748.) 
Of  course,  therefore,  such  persons  could  never,  in  that  state 
of  the  law,  be  advised  to  resort  to  arbitration.  But,  in  Vir- 
ginia, the  objection  has  been  removed  by  statute,  which  de- 
clares that  any  personal  representative,  or  other  fiduciary, 
may  submit  to  arbitration  any  suit,  &c.,  touching  the  estate, 
&c.,  in  his  charge ;  and  when  made  in  good  faith  the  award 
shall  be  binding;  but  no  such  fiduciaiy  shall  be  responsible 
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for  any  loss  occaeioned  by  an  adverse  award,  unless  it  was 
caused  hy  his  fault  or  neglect.     (V.  C.  1873.  c.  150  §  5.) 
2*.  The  matter  in  Dispute  which  may  be  Submitted  to  Arbi- 
tration. 

See  Bac.  Abr.  Arbitrament,  &c.  (A) ; 
W.  C, 
1*.  Personal  Demands. 

All  personal  demands^  of  whatsoever  kind,  may  be  sub- 
mitted, whether  arising  ex  contractu  or  ex  delicto. 
2*.  Disputes  touching  the  TiUe  of  Lands. 

Disputes  touching  the  title  of  lands  may  be  submitted ; 
but  the  award  of  the  arbitrator  cannot,  jt>er  se^  transfer  the 
title;  at  least  if  it  be  at  common  law  an  estate  of  freehold^ 
which  can  only  be  conveyed  by  livery  of  seisin j  or  with  us  if 
it  exceeds  the  term  oijive  years;  for  the  transfer  of  an  estate 
exceeding  five  years  can  be  effected  in  Virginia  only  by 
deed  or  will.  (V.  C.  1873,  c.  112,  §  1.)  The  award  can  do 
no  more  than  confer  a  right  which  may  be  enforced  upon  the 
basi'i  of  the  award  by  a  court  of  equity,  without  reference  to 
the  original  titles.  (Bac.  Abr.  Arbitrament,  (A).) 
8*.  Prosecution  for  Public  Crimes, 

Accusations  relating  to  crimes  cannot  be  submitted  to  ar- 
bitration.    (Bac.  Abr.  Arbitrament,  (A).) 
3^.  The  Stcbmission  to  Arbitration. 

The  agi*eement  to  submit  the  dispute  to  arbitration  is  tech- 
nically styled  the  submission  ; 
W.C. 
1*.  Mode  of  Submission  ;  W.  C.  ' 

1*.  Mode  of  Submission  at  Common  Law  ;  W.  C. 
1'.  Submission  by  Rule  (or  Order)  of  Court  where  a  Suit  is 
Pending. 

The  agreement  to  submit  in  this  case  is  by  order  (or 
rule)  of  court,  and  it  is  a  part  of  the  agreement  that  the 
award  of  the  arbitrators  shall  be  entered  as  a  judgment 
or  decree  of  the  court. 
2'.  Submission  in  Pais. 

The  submission  in  this  case  is  by  private  agreement  in 
paiSy  that  is,  in  the  country  in  contradistinction  to  an 
agreement  of  record.  It  may  be  either  by  parol  or  in 
writing,  and  if  in  writing,  it  may  be  either  under  seal 
or  not  under  seal.  But  as  a  matter  of  prudence  on  the 
part  of  the  arbitrator,  as  well  as  of  the  parties  themselves, 
it  ought  to  be  always  in  writing  at  least.     It  is  less  im- 

£ortant  that  it  shall  be  under  seal. 
[ode  of  Submission  under  the  Statute. 
In  order  to  facilitate  the  submission*  of  suits  to  arbitration 
which  our  Legislature,  like  that  of  England,  has  thought 
fit  to  regard  as  an  eminently  desirable  mode  of  adjusting 
controversies,  it  is  provided  by  statute  (V.  C.  1873,  c.  160, 
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§  1  &  seq,)  that  persons  desiring  to  end  any  controversy, 
whether  there  he  a  suit  pending  therefor  or  noty  may  sub- 
mit the  same  to  arbitration,  and  agree  that  sioch  stebmiseion 
may  be  entered  of  record  in  any  court,  upon  due  proof  \a> 
the  court  of  such  agreement  Tnade  out  of  courts  or  by  con- 
sent of  parties  given  in  court,  inperaon  or  by  counsel,  it 
shall  be  entered  in  the  proceedings  of  sitch  court,  and  there- 
upon a  nde  shall  be  made  that  the  parties  shall  submit  to  t/ie 
award  which  shall  be  made  in  pursuance  of  such  agi*eement. 
By  this  statute  the  submission  may  be  made  a  rule  of 
court,  whether  a  suit  is  pending  or  not,  whereas,  at  com- 
mon law,  it  can  only  be  made  a  rule  of  court  where  a  suit  is 
actually  pending.  The  manner  of  the  submission  will  best 
be  understood  by  the  forms  of  the  entries  where  the  suit  is 
pending,  and  where  it  is  not  pending. 

Form  of  Entry  where  Sun  is  Pending. 

C.  C PlaintiflB, 

vs.  In  Debt  [or  whatever  is  the  action,  &c.], 

D.  D Defendant- 

The  parties  in  this  cause,  by  their  attorneys,  mutually 
submit  all  matters  in  difference  between  them  in  this  suit 
to  the  final  determination  of  J.  R.  and  S.  C,  and  agree 
•  that  their  award,  or  the  award  of  such  person  as  they  shall 
choose  for  an  umpire  thereupon,  shall  be  made  the  judg- 
ment of  the  court.  And  the  same  is  ordered  accordingly. 
(Rob.  Forms,  81;  Sands'  Forms,  322.) 

Form  of  Entry  where  Suit  is  Not  Pending. 

It  being  proved  to  the  satisfaction  of  the  court  that  C.  C. 
and  D.  D.  have  mutually  agreed  to  submit  to  the  final  de- 
termination of  J.  R.  and  S.  C,  of  of  the  person  whom  they 
shall  choose  for  their  umpire,  certain  matters  in  difference 
between  them,  touching,  &c.  {setting  out  hriefly  the  sutffect 
of  dispute"] ;  and  have  further  agreed  that  the  award  of  the 
said  J.  R.  and  S.  C,  or  the  award  of  such  person  as  they 
shall  choose  for  an  umpire  thereupon,  shall  be  made  the 
judgment  of  this  court;  the  same  is  ordered  accordingly. 
(1  Rob.  Forms,  81 ;  Sands'  Forms,  322-'3.) 

2^.  Revocation  of  Submission. 

See  Bac.  Abr>  Arbitrament,  &c.  (B) ; 
W.  C. 
1*.  Revocation  of  Common  Law  Submission. 

A  common  law  submission  by  rule  of  court  is  not  re- 
vocable without  leave  of  court.  To  afiect  to  revoke  it  with- 
out such  leave  would  be  a  contetnpt,  for  which  the  party 
is  liable  to  he  punished;  but  it  seems  that  in  England,  prior 
to  Stat.  3  and  4  Wm.  IV,  c.  42,  the  revocation  was  valid, 
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leaving  tlie  offender  to  be  punished  for  contempt,  and  also 
to  an  action  on  the  agreement  to  refer.  (Bac.  Abr.  Arbit- 
ram't,  &c.,  (B) ;  Milno  v.  Gratrix,  7  East.  608 ;  Skee  v. 
Coxon,  10  B.  &  Or.  (21  E.  0.  L.)  438 ;  Long  v.  Lon^,  6 
Call.  431.)  But  by  the  statute  referred  to  above,  in  Eng- 
land, and  by  a  corresponding  provision  with  us,  it  is  enacted 
that  *'no  such  submission,  entered  or  agreed  to  be  entered 
of  record,  in  any  court,  shall  he  revocable  by  any  party  to 
such  submission,  mth<mt  the  lear^e  of  such  court ;  and  such 
court  may,  from  time  to  time,  enlarge  the  terra  within  which 
an  award  is  required  to  be  made."  (V.  C.  1873,  c.  150,  §  2.) 
A  common  law  submission  in  pais  is  at  once  an  agree- 
ment vnth  the  adversary  (which  it  is  admitted  is  not  re- 
vocable), and  a  power  to  the  arbitrator^  which,  in  its  ^jwn 
nature,  is  revocable,  as  all  other  powers,  for  the  most  part, 
are.  Either  party,  at  any  moment  before  the  award  is  pro- 
nounced, may  disable  the  arbitrator  to  proceed  by  revoking 
his  authority  ;  but  the  party  thereby  violates  his  agreement  to 
submit,  and  is  liable  accordingly  to  an  action  for  its  breach 
at  the  suit  of  the  adverse  party; — an  action  of  covenant^  if 
the  agreement  to  submit  were  under  seal;  otherwise,  an  ac- 
tion of  trespass  on  the  case  in  assumpsit ;  in  both  of  which 
such  damages  are  demanded  and  recovered  as  in  the  opin- 
ion of  a  jury  will  compensate  the  adversary  for  the  wrong 
done  him. 

The  revocation  is  not  complete  until  notice  thereof  is 
given  to  the  arbitrator^  so  that  if  the  award  be'  pronounced 
before  such  notice  is  received,  it  is  obligatory,  and  the  no- 
tice is  unavailing  to  divest'  the  arbitrator's  authority.  But 
if  the  submission  be  under  seal,  it  seems  that  the  revo- 
cation must  be  also  under  seal,  in  order  that  it  may  be  of 
equal  dignity  with  the  authority,  (Bac.  Abr.  Arbitrament, 
(fee,  (B);  Vynior's  Case.  &  Co.  82  a,  n.  (A).,  Sed  qiuBre;) 
W.  C. 
1'-  Express  Revocation  of  Submission. 

Express  revocation  of  the  submission  may  be  verbal  or 
in  writing,  with  the  doubtful  qualification  just  stated,  where 
the  submission  is  under  seal,  and  with  the  further  qualifi- 
cation already  referred  to,  touching  submission  by  rule  of 
court. 
2'.  Implied  Revocation  of  Submission. 

Any  circumstances  which  would  operate  a  revocation 
of  any  other  authority  by  implication  (as  in  the  caise  of  an 
agent  or  servant),  will  also  by  implication  work  revoca- 
tion of  the  power  of  an  arbitrator.  Thus  the  power  is 
revoked  impliedly  by  the  death  of  the  arbitrator,  or  that  of 
either  party.  So  also  by  the  marriage  of  a  feme  party,  and 
by  the  lunacy  or  bankruptcy  of  either  party,  &c.     (Bac. 
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Abr.  Arbitrament,  &c.  (B) ;  Insts.  Com.  &  Stat.  Law,  223 
&  seq.) 
2®.  Revocation  of  a  SUxiutory  Submission. 

As  the  statutory  submission  is  always  made  by  rule  of 
court  J  it  cannot  take  place,  as  we  have  seen,  without  leave 
of  court.  (V.  C.  1873,  c.  150,  §  2.)  But  it  may  perhaps 
be  questioned  whether  this  provision  does  not  apply  ex- 
clusively to  express  revocationSy  and  not  to  those  which  are 
implied, 
3^.  Extent  of  Submission. 

The  extent  of  the  submission  depends  of  course  upon  Us 
terms ;  and  the  terms,  whether  comprehensive  or  limited, 
must  be  in  no  case  exceeded,  either  in  respect  to  the  sub- 
ject-matter  of  the  reference,  or  the  time  allowed  for  pronounc- 
ing the  award.  (Bac.  Abr.  Arbitrament,  &c.  (E).) 
4®.  Arbitrators  and  Umpire. 

The  friendly  tribunal  of  arbitration  may  be  constituted,  at 
the  pleasure  of  the  parties,  of  one  or  of  several  judges.  Usu- 
ally it  is  made  to  consist  of  two  or  more  persons,  either  mu- 
tually agreed  on,  or  either  party  selecting  one.  or  more. 
And  as,  under  the  latter  method,  the  number  of  arbitrators 
will  be  generally  even^  it  is  necessary  to  make  provision  for 
the  very  probable  contingency  of  their  being  equally  divided 
.  .  in  opinion.  In  contemplation  of  that  result  an  umpire  {impar 
or  impartial  person,)  is  provided  for,  either  by  designating 
him  in  advance  by  mutual  consent^  or,  what  is  more  frequent, 
by  a  stipulation  that  he  shall  be  chosen  by  the  arbitrators. 
W.  C. 
1^.  Number  of  Arbitrators,  and  Mode  of  Designating  them. 

See  Bac.  Abr.  Arbitrament,  &c.  (D). 
2*.  Conduct  proper  to  be  observed  by  Arbitrators  and  Umpire. 
Their  conduct  should  be  characterised  by  patient  inquiry, 
by  calm  judgment,  by  attention  to  the  principles  of  law  ap- 
plicable to  the  case,  by  strict  observance  of  justice  between 
the  parties,  and  by  the  most  erdire  impartiality. 
S\  Proceedings  before  the  Arbitrators  and  Umpire. 

The  proceedings  ought  to  be  in  accordance  with  the  prin- 
ciples of  law,  unless  the  parties  choose  to  waive  them. 

No  illegal  testimony  ought  to  be  admitted,  nor  any  legal 
evidence  excluded ;  and  the  proceedings  should  be  so  con- 
ducted as  to  occasion  no  surprise  to  eitlier  party,  nor  to  put 
either  at  disadvantage. 
6«.  The  Award. 

The  award  is  the  judgment  of  the  arbitrators,  who,  being 
"judges  of  the  parties'  own  choosing,"  are  prima  facie  pre- 
sumed to  have  pronounced  a  decision  unimpeachable  by 
either  litigant,    (Bac.  Abr.  Arbitrament,  &c.  (E).) 
W.  C. 
1*.  Characteristics  of  Award. 
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The  award  mnst  of  course  be  wiihin  the  suJbmissim^  for  the 
snbmission  constitutes  the  sole  authority  of  the  arbitrators- 
to  determine  between  the  parties  at  all ;  it  must  determine 
aU  thai  was  submittedj  leaving  no  part  of  the  controversy  un- 
disposed of;  it  must  not  propose  what  is  impossible  or  illegal; 
it  must  be  reasonable  and  advaniageouSj  (that  is,  not  of  some- 
thing idle  and  of  no  use  to  anybody) ;  it  must  be  mutual  (that 
is,  what  is  awarded  to  be  done,  must  be  an  advantage  to  bothy 
so  as  to  end  the  controversy,  and  discharge  the  one  as  well 
as  give  satisfaction  to  the  other) ;  it  must  be  certain  and  de- 
Jmte  (for  if  it  does  not  determine  the  matter,  it  becomes  the 
cause  of  a  new  controversy) ;  and  lastly,  it  must  be  Jinaly 
disposing  of  the  controversy  wholly  and  finally.  (Bac.  Abr. 
Arbitrament,  &c.  (E)  and  (0),  1,  4,  3,  2,  6 ;  7  Kob.  Pr. 
492  &  seq.) 
2*.  Form  of  Award. 

In  point  of  form  the  award  must  conform  to  the  terms  pre- 
scribed in  the  submission,  if  any  are  prescribed.  Thus,  if  by 
the  submission  the  award  is  required  to  be  in  writing^  it 
must  be  in  writing  accordingly ;  and  if  required  to  be  under 
the  arbitrator's  seal,  it  must  be  sealed.  On  the  other  hand, 
if  the  submission  contains  no  directions  on  the  subject,  the 
award  may  be  by  parol,  or  in  wrUing,  under  seal  or  not,  at 
the  arbitrator's  discretion,  although  it  is  obvious  that  for  his 
own  sake,  as  well  as  for  the  sake  of  the  parties,  it  had  better 
be  in  writing. 

An  award  in  pursuance  of  a  rule  of  court  must  be  always 
in  writing,  and  must  be  returned  to  tiie  court  in  order  that 
it  may  be  entered  on  the  record  of  its  proceedings.  The 
entry  is  as  follows : 

CO ; Plaintiff; 

vs.    Upon  a  rule  to  make  award  a  judgment  of  the  court. 
D.  D Defendant. 

This  day  came  the  parties  by  their  attorneys,  [or,  this  day 
came  the  ptainiiffby  his  attorney,  and  the  defendant  being  solemnly 
called,  came  no(].  And  the  arbitrators  to  whom  the  determi- 
nation of  the  matters  in  difference  between  the  parties  was- 

submitted  by  a  rule  of  this  court,  the day  of last 

past,  this  day  returned  their  award  in  these  words : 

[Insert  the  Award  Verbatim.'] 

Whereupon,  on  the  motion  of  the  said  C.  C,  by  his  attorney, 
it  is  ordered  that  the  said  D.  D.  be  summoned  to  the  next  term 
of  this  court,  to  show  cause,  if  any  he  has  or  can  show,  why 
judgment  should  be  not  given  on  said  award.  (Sands' 
forms,  823). 
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In  cases  at  common  law,  where  a  suUpmiina  is  refen'ed 
by  rule  of  court  to  arbitrators,  it  is  not  needful  to  summon 
the  adversary  to  show  cause  against  the  award,  (that  being 
a  requirement  of  the  statute  only) ;  but  it  doubtless  might  be 
done,  if  the  party  propounding  the  award  were  so  minded. 
If  both  parties  are  present  by  counsel,  when  the  award  is 
returned,  or  even  though  both  be  not  so  preaent,  it  is  the 
usual  practice  to  enter  judgment  in  pursuance  of  the  award 
immediateli/.  Thus,  after  reciting  the  award  verbcUira  as 
above,  instead  of  the  last  clause  the  entry  runs  thus: 

"Whereupon,  in  confirmation  ef  the  same,  on  motion' of 
the  counsel  for  the  said  C.  C.  [or  D,  2?.],  it  is  considered  by 
the  court  that  the  said,"  &c.     (Rob.  Forms,  82.) 
3*  EflFect  of  award  by  way  of  Defence  to  a  Subsequeni  Suit. 

A  valid  award  extinguishes  the  original  demand,  and  is  a  bar 
to  any  action  or  suit  upon  it,  upon  the  same  principle,  sub- 
stantially, that  a  judgment  or  decree  is,  namely:  that  the 
parties  having  been  once  fully  and  fairly  heard,  further  liti- 
gation as  to  the  same  matters  should  cease.  (Bac.  Abr.  Ar- 
bitrament, (F)  and  (G);  7  Rob.  Pr.  488  &  seq;  Lunsford 
V.  Smith,  12  Grat.  559.) 

But  in  order  that  an  award  may  thus  be  a  bar,  there  must 
be  a  voluntary  submission  by  parties  competent,  and  autho- 
rized to  make  it,  in  no  wise  revoked,  either  expressly  or  by  im- 
plication, followed  by  a  lawful  award.  (7  Rob.  Pr.  490  & 
seq ;  Rogers  v.  Wood,  2  B.  &  Ad.  (22  E.  C.  L.)  245.) 

A  question  sometimes  arises  whether  an  agreement  to 
stand  in  some  particular  to  the  determination  oi  named  per- 
sons, is  to  be  regarded  as  a  submission  or  not.  Thus,  in  Kid- 
weU  V.  Bait.  &  O.  R.  R.  Co.,  11  Grat.  694,  an  agreement  by 
a  contractor,  to  abide  by  the  estimates  of  the  engineer,  was 
considered  to  -amount  to  a  subirtission,  and  estimates  of  the 
engineer  were  deemed  to  be  concltcsive^  unless  they  could  be 
avoided  on  the  ground  of  fraud  or  mistake.  On  the  other 
hand,  in  lage  v.  Bossieux,  15  Grat.  83,  99  &  seq,  where  it 
was  agreed  that  a  builder  should  furnish  the  materials,  and 
build  a  house  in  a  workmanlike  manner,  the  price  to  be  fixed 
by  referees  agreed  upon,  it  was  held  that  the  price  fixed  by 
such  referees  was  not  final,  but  that  defects  which  afterwards 
became  apparent  by  the  shrinking  of  the  timber,  showing 
that  the  work  was  executed' in  a  very  defective  and  unwork- 
manlike manner,  were  ground  for  demanding  compensation 
for  such  defects.  So,  in  Carroll  County  v.  Collier,  22  Grat. 
810,  it  was  held  that  a  county  was  not  concluded  by  the  report 
of  commissioners  appointed  by  the  county  court,  that  a  jail 
had  been  completed  according  to  contract,  not  only  because 
the  commissioners  were  not  referees,  but  merely  agents  of 
the  court,  but  also  because,  if  they  were,  the  defects  com- 
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plained  of  in  the  structure  had  been  disclosed  since  the  com 
missioners  made  their  examination. 

Another  question  connected  with  the  effect  of  an  award 
as  a  defence  to  a  subsequent  suit,  is  whether  the  parties  may 
agree  in  advance  to  refer  all  disputes  which  may  arise  be- 
tween them  touching  certain  designated  subjects  to  arbitra- 
tors, whose  decision  sJiaU  be  final.  As  such  an  agreement 
tends  to  oust  the  courts  of  their  jurisdiction,  it  is  against  the 
policy  of  the  law,  and  voidable.  (Hill  v.  HoUister,  1  Wils. 
129 ;  Thompson  r.  Charnock,  8  T.  R.  139 ;  7  Rob.  Pr.  485 
&  seq.)  But  this  principle,  though  now  settled,  is  doubtful 
in  its  origin,  and  not  to  be  extended  in  its  operation.  And 
it  is  carefuUy  to  be  diBtinguished  from  another  principle  ' 
with  which  it  is  sometimes  confounded,  and  from  which  it 
is  separated  by  a  line  not  always  easily  discernible.  That 
other  principle  is,  that  parties  by  their  contract  may  law- 
fully make  the  decision  of  arbitrators,  or  of  any  third  per- 
son, a  condition  precedent  to  a  right  of  action  upon  the  con- 
tract.  In  that  case,  such  decision  is  a  part  of  the  cause  of 
action;  until  the  decision  is  made,  and  the  cause  of  action 
thus  becomes  complete,  the  courts  have  no  jurisdiction  of 
the  case,  and,  therefore,  cannot  be  said  to  be  ousted  of  their 
jurisdiction  by  the  contract.  This  principle  is  commonly 
applied  to  contracts  of  building  and  construction^  in  which  it 
is  stipulated,  that  compensation  for  the  work  is  not  to  be 
paid  until  the  work  has  been  accepted,  and  the  amount  of 
compensation  ascertained  by  an  architect,  engineer,  or  other 
referee.  (7  Rob.  Pr.  485  &  seq  ;  5  Do.  254-'5 ;  Kidwell  v. 
Bait.  &  O.  R.  R.  Co.,  11  Grat.  676 ;  London  v.  Southside 
R.  R.  Co.,  14  Grat.  314 ;  Scott  v.  Avery,  8  W.  H.  &  G. 
499  ;  5  H.  of  Ld's  Cases,  811.) 

The  mode  of  making  the  defence  of  award  may  be  either 
by  special  plea  averring  the  arbitrament  and  award  (3  Chit. 
PI.  927),  or  where  the  action  is  not  founded  on  a  sealed  in- 
strument, by  the  general  issue  of  nil  debet  in  debt,  non  as- 
sumpsit, in  trespass  on  the  case  in  assumpsit,  and  not  guilty 
in  trespass  or  trespass  on  the  case  in  tort  (Bac.  Abr.  Ar- 
bitrament, &c.,  (G) ;  1  Chit  PL  513  ;  Martin  v.  Thornton, 
4  Esp.  181).  But  this  supposes,  at  least  in  the  case  of  the 
plea  of  non-assumpsit,  that  the  award  was  not  upon  a  sub- 
mission made  after  action  brought,  the  plea  of  non-assumpsit 
referring  to  the  original  ground  of  action.  (Harrison  v. 
Brock,  1  Mnnf .  33 ;  7  Rob.  Pr.  499 ;  5  Do.  251  &  seq.) 

The  form  of  the  plea  of  award  is  given,  3  Chit.  PL  927; 
and  the  principles  governing  its  structure  may  be  seen,  7 
Rob.  Pr.  495  &  seq ;  Chit.  Cont.  760  &  seq.) 
4*.  Performance  of  award. 

See  Bac.  Abr.  Arbitram't,  &c.,  (F) ; 

Vol.  IV.— 10. 
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w.c. 

1®.  What  Performance  is  Sufficient. 

The  performance  must  be  suAstantialj  and  according  to 
the  intent  of  the  award,  and  not  merely  illusory — "  keeping 
the  word  of  promise  to  the  ear,  whilst  it  breaks  it  to  the  • 
hope."     The  award  is  to  receive  a  liberal  ccmstructionj  and 
hence,  if  a  thing  is  awarded  to  be  done,  without  saying 
vnthin  what  timey  the  party  shall  have  a  reas&ruible  fo'me, 
because  the  arbitrators  must  intend  all  things  necessary  to 
the  doing  of  the  thing  they  award ;   and  so  the  terms, 
"  heirs  atlaWy^  in  an  award  respecting  personal  estate  may 
be  construed  to  mean,  "  all  the  testator's  children  living, 
and  the  children  of  any  of  them  who  died  in  his  life-time." 
(Bac.  Abr.  Arbitrament,  &c.  (F);  Smith  &  als.  v.  Smith,  4 
Band.  95.) 
2*.  Modes  of  Enforcing  Performance  of  Awards  ;  W.  C. 
1'.  Modes  of  Enforcing  Performance  of  Award  in  Case  of 
Submission^  at  Common  Law  ;  W.  C. 
1«.  Modes  of  Enforcing  Performance,  in  case  of  Submission 
at  Commxm  LaWy  by  Rule  of  Courty  where  Suit  is  Pend- 
ing. 

"the  award,  it  will  be  remembered,  is  agreed  to  be 
entered,  and  by  the  rule  of  court  it  is  ordered  that,  when 
it  is  returned  by  the  arbitrators,  it  shall  be  entered  as  a 
judgment  of  the  court.  Accordingly,  when  returned,  it  is 
so  entered  {AntCyp,  143) ;  and  being  thtis,  to  all  intents, 
dk  judgment  of  ih^  courty  it  may  bo  enforced  like  any 
other  jvdgmenty  by  execution,  adapted  to  the  case, 
namely,  an  execution  oi  fieri  facaisy  when  the  award 
is  to  pay  money y  and  by  a  v)rit  of  possessiony  &c., 
where  the  award  is  for  the  delivery  of  property y  real  or 
personal.  It  is  believed  that  the  award,  in  case  of  this 
sort  of  submission,  may  also  be  enforced  by  attachment 
and  other  process  of  contempt,  the  party's  failure  to 
comply  with  the  award  being  deemed  a  contempt  of 
courty  whose  judgment  the  award  has  been  made.  At 
least,  in  England,  attachmenty  &c.,  is  daily  employed,  in 
order  to  compel  the  observance  of  the  award.  (Bac. 
Abr.  Arbitrament,  &c.  (H).)  Nor  is  any  reason  perceived 
why  the  English  practice  should  not  prevail  amongst  us. 
But  see  2  Tuck.  Com.  40. 
2«.  Modes  of  Enforcing  Performance  of  Awards,  in  case 
of  Submission  at  Common  JLaWy  by  Agreement  in  Pais; 
W.  C. 
1^.  Modes  of  Enforcing  Performance,  in  case  of  Submis- 
sion in  -Paw,  where  the  Award  directs  Mimeyto  be  Paid  ; 
W.  C. 
1*.  Action  of  Debt  on  the  Award. 
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This   action   demands,  specifically,  the  very  aura 
awarded  to  be  paid,  eo  numero.     (1  Chit.  PL  124 ;  4 
Rob.  Pr.  118  &6eq;  Bac.  Abr.  Arbitram't,  &c.,  (G).) 
2*  Action  an  the  Submission. 

The  submission  must  be  either  under  seal  or  not 
under  seal ;  and  if  under  seal,  it  is  either  in  the  form 
of  a  bond,  with  condition  to  perform  tlie  award,  or  of  a 
gmeral  covenant^  binding  the  parties  to  the  perlbr- 
mance ; 
W.  C. 
1^.  Action  of  Debt  on  Bond  with  Condition  to  Perform 
Award. 

See  Bac.  Abr.  Arbitrament,  &c.  (6);  4  Rob.  Pr. 
118,  &c. ;  Byars  v.  Thompson,  12  Leigh,  561. 

In  this  action  the  plaintiff  sues  for  the  penalty  of 
the  bond,  alleging  the  breach  of  the  condition  in  the 
non  performance  of  the  award,  and  averring  that  he 
has  sustained  damages  thereby  to  an  amount  desig- 
nated. If  he  succeeds  in  proving  a  breach  of  the 
condition,  the  jury  allow  such  damages  as  they  think 
will  compensate  the  plaintiff  for  the  breach  of  the 
condition  ;  and  then  the  court  is  directed  by  statute,, 
as  we  have  seen,  (Ante  p.  25,)  to  render  judgment 
for  the  penalty^  to  be  discharged  by  the  d/tmages  as- 
sessed  by  the  jury.  (V.  C.  1873,  c.  173,  §  17;  4  Rob. 
Pr.  11  &  seq;  Byars  v.  Thompson,  12  Leigh  650;. 
Kyd  on  Awards,  192  &  seq.) 
2^.  Action  of  Covenant. 

In  the  action  of  covenant^  which  is  appropriate 
wherever  the  submission  is  und^r  seal^  but  not  in  the 
form  of  a  bond  with  condition^  the  plaintiff  alleges  the 
making  of  the  covenant,  and  the  breach  of  it,  where- 
by  he  avers  he  has  sustained  damage  to  a  named 
amount;  and  if  he  proves  the  breach  the  jury  assess, 
the  damages  which,  in  their  opinion,  he  has  sustained 
thereby,  for  which  damages  the  court  gives  him 
judgment.  (Bac.  Abr.  Arbitrament,  &c.  (G) ;  Chit. 
'PI.  131,  &c. ;  4  Rob.  Pr.  11  &  seq ;  Doolittle  v. 
Malcolm,  8  Leigh,  608 ;  Price  v.  Via,  8  Grat.  79.) 

The  measure  of  dam^ges^  as  well  in  the  next  pre- 
ceding head  (1^)  as  in  this,  is  the  sum  of  money 
which,  by  the  award,  the  defendant  was  directed  to 
pay,  with  interest. 
3^.  Action  of  Trespass  on  the  case  in  Assumpsit. 

When  the  submission  is  inpaiSy  and  not  under  sealj, 
the  proper  remedy  thereon  is  by  action  of  trespass  on 
the  case  in  assumpsit,  in  which  damages  are  recovered 
as  in  the  action  of  covenant^  such  as  a  jury  shall  esti- 
mate will  be  sufficient  to  compensate  for  the  breack 
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of  the  contract  of  submission.  However,  in  practice, 
the  measure  of  damages  in  this  action,  Bsincovenaniy 
is  the  sum  of  money  awarded  to  be  paid,  with  inter- 
est from  the  time"  appointed  for  the  payment.  (1 
Chit.  PI.  114, 116-'17.) 

It  should  be  observed,  that  a  breach  of  the  con- 
tract of  submission  may  arise,  not  only  from  a  failure 
to  comply  with  the  award,  but  also  from  a  revocation 
of  the  arbitrator's  authority.  The  action  in  this  case 
may  be  one  or  the  other  of  those  above-mentioned, 
according  to  the  form  of  the  submission,  as  above 
explained.  (Kyd  Awards,  19 ;  4  Rob.  Pr.  12,  13  ; 
Vynior's  Case,  8  Co.  81  b;  March  v.  Balteel,  5  B. 
&  Aid.  (7  E.  C.  L.)  175.) 

The  damages  in  this  instance  are  not  regulated  by 
any  uniform  rule,  but  depend  on  the  circumstances 
of  each  case,  to  be  estimated  by  the  jury. 
2^*.  Mode  of  Enforcing  Performance  of  Award  in  case  of 

Submission  in  Pais^  where  the  Award  directs  property 

to  be  delivered  by  one  party  to  the  other ;  W.  C. 
1*.  When  the  Property  to  be  Delivered  is  a  Personal 
Chattel ;  W.  C. 

1^.  Actioh  of  Detinue, 

The  party  to  whom  the  award  requires  a  chattel 
to  be  delivered,  acquires  thereby  a  title  to  it,  which  it 
is  believed  may  be  asserted  by  an  action  of  detinue, 
just  as  where  the  award  is  for  a  sum  of  money,  debt 
lies.  At  least  such  seems  to  be  the  deduction,  not 
only  from  the  analogy  of  the  action  of  debt  just  ad- 
verted to,  but  also  from  the  character  and  design  of 
the  action  of  detinue,  as  applicable  to  recover  a  specific 
chattel,  wherever  the  property  in  that  particular  chat- 
tel is  vested  in  the  plaintiff.     (1  Chit.  PI.  138-'9.) 

Some  doubt,  however,  is  cast  upon  this  conclusion 
by  the  case  of  Hunter  v.  Kice,  15  East.  100,  in  which 
Lord  EUenborough  held  that  an  action  of  Trover  lay 
not  for  the  value  of  a  stack  of  hay  awarded  to  be 
delivered  by  defendant  to  plaintiflP,  upon  plaintifPs 
paying  a  named  sum  of  money,  which  plaintiff  ten- 
dered and  defendant  refused  to  accept.  "  I  cannot 
conceive,"  says  Lord  EUenborough  in  that  case,  "that 
the  property  was  transferred  by  tfie  mere  force  of  the 
award,''  and  "  in  the  present  case  there  is  no  other 
remedy  for  the  plaintiff  but  to  proceed  against  Sharpe, 
'the  party  defendant  to  the  award)  upon  the  award'' 
^ee  1  Chit.  PI.  172. 

2*.  Action  on  the  Svhmission. 

The  action  on  the  submission  in  pais  may  be  (as 
in  the  case  where  the  award  is  for  the  payment  of 
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money\  (1),  An  action  of  debt  on  the  arbitration-hond, 
averring  non-compliance  with  the  award  as  a  breach 
of  the  condition  of  the  bond ;  (2),  Action  of  covena7it 
on  the  agreement  to  submit,  where  the  same  is  un- 
der seal;  (3),  Action  of  Trespass  on  the  case  in  as- 
sumpsit on  the  agreement  to  submit,  where  the  same 
is  not  under  seal. 

In  all  these  cases  the  plaintiff  recovers  such  dama- 
ges as  in  the  judgment  of  the  jury  will  compensate 
him  for  the  non-observance  of  the  award ;  aiid  the 
most  natural  measure  of  damages  is  the  value  of  the 
chattel  or  chattels  awarded  to  be  delivered. 
2*.  When  the  Property  to  be  delivered  is  Heal  Estate. 
No  action  lies  to  recover  the  real  estate  in  a  court  of 
law^  for  although  the  award  may  establish  the  party* s 
right  to  ity  it  does  not,  by  itself,  confer  a  legal  title; 
at  all  events,  where  the  interest  in  the  property  is  an 
estate  of  inheritance^  or  for  life,  or  for  a  term  exceed- 
ing five  years;  for  in  those  cases  onr  statute  of  con- 
veyances (V.  C.  1873,  c.  112,  $  1),  enacts  that  the  con- 
veyance must  be  hy  deed  or  will.     The  only  remedies, 
therefore,  where  real  estate  is  awarded  to  be  trans- 
ferred by  one  party  to  another,  (^he  submission  being 
in  pais,)  and  where  the  award  is  not  duly  complied 
with,  are  (1),  By  action  on  the  submission;  and  (2),  By 
bill  in  equity ; 
W.  C. 
1*.  Action  on  the  Submission  in  pais. 

The  acti:>n  on  the  submission  in  pais  may  be  as 
in  the  cases  already  presented:  (1),  Action  of  debt 
on  the  arbitration  bond,  to  recover  damages  for  the 
breach  of  the  condition  to  submit  to  and  perform  the 
award ;  (2),  Action  of  covenant,  to  recover  damages 
for  violation  of  the  party's  covenant  under  seal,  to 
submit  to  and  perform  the  award ;  (3),  Action  of 
trespass  on  the  case  in  assumpsit,to  recover  damages 
for  violation  of  the  party's  agreement  not  under  sealy 
to  submit  to  and  perform  the  award.  {Ante,  p. 
147,  l^  2^,  3^,  and  p.  148,  2*.) 
2^.  Bill  in  Equity. 

A  court  of  equity,  upon  a  bill  filed  by  him  to  whom 
land  is  awarded  to  be  conveyed,  will  decree  the  ad- 
versaiy  to  deliver  and  convey  the  land,  according  to 
the  terms  of  the  award ;  and  that  in  consequence  of 
the  peculiar  ^r^^iwm  affectionis  attached  to  real  pro- 
perty, which  renders  the  remedy  at  law  (through  the 
medium  of  damages),  inadequate.  (Kyd  on  Awards, 
220  &  seq ;  2  Stor.  Eq.  §  1458  a ;  Fry  on  Specific 
Ferf.  510.) 
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The  proposition,  as  thus  broadly  stated,  may  be, 
perhaps.  Dot  altogether  free  from  doubt.  It  is  ad- 
mitted to  be  unqualifiedly  true,  that  where  the  award 
is  unexceptionable,  and  has  been  acquiesced  in  by  the 
j?artieSj  if  it  is  for  the  performance  of  collateral  acts, 
such  as  a  conveyance  of  lands,  specific  performance 
will  be  decreed,  almost  as  if  it  were  a  matter  of  con- 
tracts  instead  of  award  (2  Stor.  Eq.  §  1458) ;  but  it 
«eems  to  have  been  formerly/  at  all  events,  the  doc- 
trine of  the  English  courts,  that  a  bill  to  carry  an 
award  into  execution,  where  there  is  no  acquiescence 
in  it  by  the  parties  to  the  submission,  would  certainly 
not  lie.  But  the  remedy  to  enforce  performance  of 
the  award  must  be  taken  at  law.  (Thomson  v.  Noel, 
1  Atk.  62.)  This,  however,  was  an  award  touching 
personaltyj  and  not  lands.  And  the  later  cases  in 
England  appear  to  assume  that  the  court  of  chancery 
will,  in  some  cases  at  least,  enforce  an  award  for  the 
conveyance  of  lands  specifically,  notwithstanding 
there  may  have  been  no  subsequent  acquiescence 
therein ;  and  that  is  understood  to  be  the  American 
doctrine.  (2  Stor.  Eq. §  1458  a;  Milnes  v.  Gery,  14 
Ves.  400;  Blundell  v.  Brettargh,  17  Ves.  234; 
Gourlay  v.  Duke  of  Somerset,  19  Ves.  430 ;  Small- 
wood  V.  Mercer,  1  Wash.  295 ;  Bac.  Abr.  Arbitra- 
ment, (I).) 

It  may  be  well  to  say  here,  that  an  agreement  to 
refer  to  arbitration  is  never  specifically  enforced  in 
equity.     (Street  v.  Kigby,  6  Ves.  818 ;  Price  v.  Wil- 
liams, 3  Bro.  C.  C.  163 ;  Gourlay  v.  Duke  of  Som- 
merset,  19  Ves.  430-'31.) 
3^.  Mode  of  Enforcing  Performance  of  Award  on  Sub- 
mission in  Pais,  where  Award  directs  the  doing  of 
some    Collateral  Thing,   other  than  the  Delivery  of 
Property  ;  W.  C. 
1^  Action  on  the  Svbrmsmn, 

The  actions  are  the  same  as  in  the  several  cases  al- 
ready  mentioned.      {Ante,  p.  147,  1^  2^  3*^;    149, 

2*.  Bill  in  Equity. 

The  bill  in  equity  is  believed  to  lie  with  us  in  order 
to  enforce  specifically  the  performance  of  an  award  to 
do  any  collateral  act,  in  specie,  where  the  remedy  at 
law  is  inadequate  ;  upon  the  same  principle  as  that  on 
which  equity  decrees  the  specific  perfoi'viance  of  con- 
tracts, and  intervenes  to  prevent  in^eparahle  injury  of 
any  kind.  (Bac.  Abr.  Arbitrament  (I) ;  2  Stor.  Eq. 
§  1458  &  seq ;  Ante  p.  149.) 
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2'.  Mode  of  Enforcing  Performance  of  Award  in  case  of 
Statutory  Svimissian. 

It  will  be  remembered  that  statutory  submission  is 
always  by  rule  of  courts  whether  ^^uit  he  pending  or  not. 
By  the  statute  itself,  the  award  is  directed  to  be  entered 
as  ^judgment  of  the  courts  unless  cause  to  the  contrary 
be  shown  at  the  first  term  of  the  court  after  summons. 
And  when  so  entered,  it  is  enforced  like  any  other  judg- 
ment or  decree.  (V.  C.  1873,  c.  150,  §  3 ;  Wheatley  v. 
Martin's  Adm'r,  6  Leigh,  62.)  ^   ^ 

The  entry  of  the  judgment  is  in  the  form  following : 

Entry  of  judgment  i7i  pursuance  of  rule  of  court. 

C.  C Plaintiff, 

vs.  Upon  rule  of  court  to  stand  to  award. 

D.  D Defendant. 

The  said  D.  D.  having  been  summoned  to  show  cause, 
if  any  he  has  or  can  show,  why  judgment  should  not  be 
entered  in  this  cause,  in  pursuance  of  the  award  of  J.  R. 
and  S.  C,  this  day  came  the  said  C.  C.  by  his  attorney, 
and  the  said  D.  D.  being  solemnly  called  and  not  ap- 
pearing ;  [or  the  said  D.  2>.  failing  to  shoxo  sufficient  cause 
against  the  giving  of  judgment  pursuant  to  the  said  award,'] 
it  is  considered  by  the  court,  in  pursuance  of  the  said 
award,  that,  &c.,  (Rob.  Forms,  81  &  seq;  Sands'  Forms, 
322-'3.) 
6*.  For  what  causes  an  Award  may  be  set  aside. 

See  Bac.  Abr.  Arbitrament,  &c.,  (K) ;  2  Tuck.  Com.  40 ; 
Kyd  on  Awards,  336  &  seq ; 
W.  C. 
1*.  Improper  Conduct  of  Arbitrators,  &c. 

When  an  award  is  put  in  suit  at  law,  no  extrinsic  circum- 
stances, nor  any  matter  of  fact  outside  of  the  award,  can 
be  given  in  evidence  to  impeach  it.  If  it  be  open,  there- 
fore, to  any  objection  of  this  kind,  the  defendant  must 
apply  for  relief  either  to  a  court  of  equity  by  bill,  or  if  the 
submission  has  been  made  a  rule  of  any  court  of  law,  to 
the  summary  and  equitable  jurisdiction  of  that  court  of 
which  the  submission  has  been  made  a  rule.  (Bac  Abr. 
Arbitrament,  &c.,  (K) ;  Head  v.  Muir,  3  Rand.  122.) 

The  ordinary  principle  is  that,  on  a  general  reference 
involving  questions  of  taw  and  fact,  the  parties,  by  the  sub- 
mission, constitute  the  arbitrator  judge  of  the  law  between 
them,  and  the  award  shall  not  be  set  aside  on  the  ground 
of  a  mistake  in  the  law,  unless  it  appears  on  the  face  of  U, 
that  the  arbitrator  intended  to  decide  according  to  law,  and 
mistook  it,  in  which  case  the  award  is  not  in  effect  his 
award,  since  he  would  not  have  made  it,  had  he  known 


152  VINDICATING,  ETC.,  RIGHTS  RELATING  TO  PROPERTY.    [bOOK  IV. 

the  law  correctly.  (Bac.  Abr.  Arbitram't,  &c.,  (K) ;  Sher- 
mer  v.  Beale,  1  Wash.  14;  Id.  158;  Pleasants  v.  Koss,  1 
H.  &  M.  67.)  The  respect  paid  to  the  award  upon  an 
unmixed  question  of  law,  of  a  professional  arbitraJbr^  is 
especially  great ;  nor  can  it  be  set  aside  unless  an  iUegalUy 
appear  on  the  face  of  it  (Bac.  Abr.  Arbitrament,  (K); 
Morris  v.  Ross,  2  H.  &  M.  408 ;  Ross  v.  Overton,  3  Call. 
309).  Reference  as  to  a  disputed  fad  merely,  is  not  re- 
garded as  an  arbitration^  and  the  decision  of  the  referee  is 
not  conclusive,  (Bac.  Abr.  Arbitrament,  &c.,  (K) ;  Bassett 
v.  Cunningham,  9  Grat.  684.) 

Seeing,  then,  that  awards  can  be  set  aside  only  for,  (1), 
Improper  conduct  of  the  arbitrators ;  (2),  Improper  con- 
duct of  the  parties^  or  one  of  them ;  and  (3),  Illegality  or 
injustice  apparent  an  the  face  of  the  award  itself,  (ohermer 
V.  Beale,  1  Wash.  11 ;  Pleasants  &  als  v.  Ross,  1  Wash. 
156;  Head  v.  Muir,  &c.,  8  Rand.  122);  let  us  consider 
some  of  the  acts  and  omissions  which  have  been  held  to 
amount  to  misconduct. 

Thus,  where  the  arbitrator  decides  on  his  oton  view,  with- 
out calling  the  parties  before  him;  where  he  makes  his 
award  without  fullj/  hearing  all  the  evidence  which  can  be 
offered  on  both  sides;  where  he  admits  illegal  evidence,  or 
excludes  that  which  is  legal;  where  he  omits  to  allow  a 
reasonable  time  to  prepare  for  trial;  where  from  his  ex- 
pressions or  otherwise  there  is  discovered  a  bias  or  par- 
tiality  in  the  arbitrator's  mind  towards  either  party;  where 
the  arbitrator  is  ascertained  to  h^ive  an  interest  in  the  sub- 
ject or  question,  unknown  to  either  party  when  he  was 
chosen ;  or  where  he  is  in  any  wise  guilty  of  partialUy  or 
corruption,  &c. ;  these  will  in  general  be  grounds  for  setting 
aside  the  award.  (Bac.  Abr.  Arbitrament,  &c.,  (K) ;  Kyd 
on  Awards,  236-7;  McAllister  v.  McAllister,  1  Wash. 
193;  Ligon  v.  Ford,  5  Munf.  10;  Graham's  Adm'r  v. 
Pence,  6  Rand.  529 ;  May  v.  Taney,'  4  Leigh,  462 ;  Lee  v.^ 
Fatillo,  4  Leigh,  436;  Wheatley  v.  Martin's  Adm'r,  6 
Leigh,  62;  McCormick  v.  Blackford,  4  Grat.  133;  Pollard 
V.  Lumpkin,  6  Grat.  398;  Lunsford  v.  Smith,  12  Grat. 
554;  M^oore  v.  Luckess,  23  Grat.  160;  Jenkins  v.  Listen^ 
13  Grat.  535.) 
2*.  Improper  Conduct  of  Parties. 

TSo  man  can  be  permitted  to  derive  an  advantage  from 
his  own  wrong,  and  therefore  an  award  obtained  hy  fravd 
or  hy  surprise  on  the  adversary  is  liable  for  such  cause  to 
be  set  aside. 
8*.  Objections  to  the  Award  itself. 

Objections  to  the  award  mu^t  appear  on  its  face,  or  else 
they  cannot  be  noticed.  Hence  arbitrators  are  advised  not 
to  undertake  to  assign  reasons  for  their  sentence,  nor  to  in- 
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corporate  in  the  award  the  elements  and  materials   on 
which  it  is  grounded ;  for  with  plain  men  of  undisciplined 
minds,  it  is  observed  that  the  conclusion  is  often  right, 
whilst  the  reason  assigned  for  it  is  absurd.     (Bac.  Abr. 
Arbitrament,  (K) ;  Taylor's  Adm'r  v.  Nicholson,  1  H.  & 
M.  67 ;  Miller  v.  Kennedy,  3  Eand.  2 ;  Wheatley  v.  Mar- 
tin's Adm'r,  6  Leigh,  62  ;  Cauthorn  v.  Courtney,  6  Grat. 
381 ;  Morris  v.  Morris,  9  Grat.  637 ;  PoUai'd  v.  Lumpkin, 
6  Grat.  398.) 
6*.  Mode  of  Obtaining  Relief  against  an  Erroneous  Award, 
See  Bac.  Abr.  Arbitrament,  (K) ;  Kyd  on  Awards,  226 
&  seq. 
W.  C. 
1**.  Kelief  against  Erroneous  Award  in  case  of  Submission  in 
Pais. 

Relief  against  an  erroneous  award  upon  a  submission  in 
paiSj  is  to  be  had  in  equity  alone^  and  there  only  upon  the 
reasons  stated  under  the  preceding  head  (5*).  (2  Stor.  Eq. 
§  1452  &  seq ;  Kyd  on  Awards,  227  &  seq ;  Moore  v. 
Luckess,  23  Grat.  161.) 
2®.  Relief  against  Erroneous  Award  in  case  of  Submission  by 
JRule  of  Court, 

The  court,  as  whose  judgment  or  decree  the  award  is  to 
be  entered,  may  set  aside  the  award  for  errors  apparent 
on  its  face^  or  where  it  appears  to  have  been  procured  by 
corruption  or  other  undue  means^  or  that  there  was  par- 
tiality or  misbehavior  in  the  arbitrators  or  umpire,  or  any 
of  them.     (V.  C.  1873,  c.  150,  §  3,  4.) 

Independently  of  this  statute,  an  award  in  pursuance  of 
a  submission  by  rule  of  court  in  a  pending  suit  was  sub- 
ject to  the  supervision  and  control  of  the  court,  which 
could  give  as  extensive  relief  in  vacating  the  award  as  a 
court  of  equity.  But  the  statute  has  restricted  somewhat 
the  jurisdiction  of  the  common  law  courts  in  this  particular. 
Thus,  if  an  award  be  shown  to  be  erroneous,  not  by  any- 
thing on  its  face^  strictly  speaking,  but  by  papers  and  ex- 
hibits already  in  the  cause^  which  the  arbitrators  must  have 
had  before  them,  and  by  which  they  plainly  designed  to 
govern  their  award,  a  court  of  law  would  have  no  power, 
under  the  statute,  (as  independently  of  the  statute  it  had,) 
to  set  the  award  aside ;  but  in  such  case  resort  must  be  had 
to  a  court  of  equity,  which  will  detect  the  error  by  inspect- 
ing the  accompanying  papers  which  disclose  it,  and  will 
correct  it.     (Moore  v.  Luckess,  23  Grat.  165,  168.) 

It  should  have  been  observed  before,  that  an  award  may 
be  good  in  part,  and  bad  for  the  residue,  and  in  such  a  case 
may  be  partially  set  aside,  leaving  the  good  part  to  stand, 
if  thereby  no  principle  of  justice  will  be  violated.    (Moore 
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V.  Luckess,  23  Grat.  171-2 ;  Aabert  v.  Maze,  2  Bos.  & 
P.  371.) 

An  award  entered  as  a  judgment  or  decree  of  the  court 
allows  the  same  appellate  proceedings  thereupon  as  any 
other  judgment  or  decree;  but  in  order  that  such  appellate 
proceedings  may  be  had,  it  must  be  plainly  and  unequivo- 
.  cally  entered  as  a  jvdgment  or  decree  of  court  (Crane's 
Guard'n  v.  Crane,  21  Grat.  579.) 


DIVISION  n. 


n.  Redress  of  Injuries  effected  by  the  mere  Operation  of  Law . 

Redress  of  injuries  by  the  mere  operation  of  law  is  effected  by, 
{1),  Retainer;  and  (2),  Remitter; 
W.  C. 

CHAPTER  L 

1*.  Redress  effected  by  Retai7ier. 

The  redress  hy  retainer  is  allowed  in  no  case  other  than  that 
of  the  executor  or  administrator  of  a  deceased  person,  who  is 
also  the  creditor  of  the  deceased.  As  he  cannot  sue  himself^ 
and  there  is  no  one  else  whom  he  can  sue,  the  law,  hy  its  own 
acty  puts  him  in  as  good  a  position  as  if  he  had  sued^  allowing 
him  to  retain  out  or  the  assets  enough  to  pay  his  own  debtj  in 
preference  to  any  creditor  of  not  superior  dignity.  (3  Bl.  Com. 
18 ;  1  Lom.  Ex.  646  &  seq.) 

This  doctrine  extends  as  far  as  the  principle  on  which  it  is 
founded  war  rants  and  requires  ;  that  is,  to  all  cases — at  least, 
as  a  general  rule, — ^where  a  personal  representative,  in  order  to 
obtain  bis  debt  from  the  decedent's  estate,  must  sue  himself 
nnless  he  were  permitted  to  retain^  in  all  which  cases  the  re- 
tainer is  allowed.  Hence,  he  may  retain  for  a  debt  due  from 
the  decedent  to  himself,  as  trustee  for  another ;  for,  if  a  suit 
w^ere  brought,  it  could  only  be  in  his  name.  Hence  also,  if 
the  creditor's  wife  be  appointed  the  debtor's  executrix,  and 
qualifies,  the  husband  may  retain  for  his  debt,  for  he  is,  by  law^ 
associated  with  her  in  the  executorship,  supposing  it  in  Virginia, 
to  have  devolved  upon  the  wife  after  her  marriage^  for  other- 
wise, by  statute  with  us,  the  woman's  powers  are  determined  by 
her  marriage.  (V.  C.  1873,  c.  126,  §  9.)  So,  although  the  cred- 
itor have  only  a  limited  administration  conferred  upon  him  (as 
durante  absentia^  or  durante  minoritate^  &c.)  he  still  enjoys  this 
privilege  of  retainer  as  a  concomitant  of  his  incapacity  to  sue. 

The  common  law  prescribes  that  a  decedent's  debts  shall  be 
paid  in  a  certain  classified  order,  (2  Bl.  Com.  511.)  In  Virginia 
also  they  are  arranged  in  a  certain  order  of  priority,  but  an 
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order  differing  considerably  from  that  of  the  common  law. 
Thus,  the  statute  provides  (V.  C.  1873,  c.  126,  §  25),  that  the 
assets  of  a  decedent,  after  the  payment  of  funeral  expenseSy  and 
charges  of  adminietration,  shdl  be  applied, 

(1),  To  debts  due  to  the  United  States. 

(2),  Taxes  and  levies  assessed  upon  the  decedent  previous  to 
his  death. 

(3),  Debts  due  from  him  as  personal  representative,  trustee 
for  persons  under  disabilities,  guardian  or  committee,  where  the 
gucdification  was  in  Yirgintaj  including  husband  acting  as  such 
fiduciary,  in  right  of  his  wife. 

(4),  AH  other  demands,  ratably^  except 

(5),  Voluntary  obligations. 

The  common  law  makes  no  discrimination  in  the  privilege  of 
retainer y  in  respect  to  the  several  classes  of  debts ;  but  with  us 
the  doctrine  is  not  applicable  to  the  first-class^  because  there  is 
but  a  single  creditor  concerned  (viz:  the  United  States),  and  is 
eapressly  qualified  as  to  Xhe  fourth  class  (constituting  the  great 
body  of  the  indebtedness  of  most  decedents),  which  are  re- 
quired to  he  paid  ratably.     (V.  C.  1873,  c.  126,  §  25.) 


CHAPTER  n. 

2*.  Redress  effected  by  Bemitter, 

The  doctrine  of  remitter^  like  that  of  retainer^  is  founded  upon 
the  fact  that  the  circumstances  are  such  that  any  action  to  af- 
ford redress  to  the  party  injured  must  be  brought  by  himself 
against  himself;  to  avoid  which  legal  absurdity  the  law,  by  its 
own  operation^  gives  the  party  the  same  benefit  which  an  action, 
had  it  been  possible  to  bring  one,  would  have  afforded.  Re- 
ntier applies  to  the  title  to  real  estate,  and  to  that  alone.  Thus, 
where  one  is  in  possession  by  a  wrongful  title,  as  by  a  disseisin, 
and  the  true  property  in  the  freehold  of  the  lands  is  cast  upon 
him  by  act  of  the  law,  as  by  descent ;  or  at  least  is  required  with- 
out his  immediate  participation,  he  is  remitted  to  his  true  and 
better  title.  For  being  himself  in  possession  of  the  freehold^ 
whatever  better  title  exists  must  be  asserted  against  him,,  which 
•cannot  be  done  by  action,  for  he  is  himself  the  owner  of  that 
better  title,  and  he  cannot  sice  himself  The  law,  therefore,  by 
its  onm  act,  remits  him  to  his  superior  title,  and  holds  him  to  be  in 
possession,  in  pursaance,  not  of  his  wrongful  title,  but  of  that 
better  and  surer  estate.     (3  Bl.  Com.  19^) 

Littleton's  exposition  of  the  doctrine  of  remitter  is  as  fol- 
lows: 

"  Remitter  is  an  ancient  term  in  the  law,  and  is  where  a  man 
bath  two  titles  to  lands  or  tenements,  viz :  one  a  more  ancient 
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title,  and  another  a  more  latter  title ;  and  if  he  come  to  the 
land  by  a  latter  title,  yet  the  law  will  adjudge  him  in  by  force 
of  the  elder  title,  because  the  elder  title  is  the  more  sure  and 
more  worthy  title.  And  then,  when  a  man  is  adjudged  in  by 
force  of  his  elder  title,  this  is  said  to  be  a  remitter  in  him,  for 
that  the  law  doth  admit  him  to  be  in  the  land  by  the  elder  and 
surer  title. 

^^As  if  tenant  in  tail  discontinue  the  tail,  and  after  he  dis- 
seiseth  his  discontinice^,  and  so  dieth  seised,  whereby  the  tene- 
ments descend  to  his  issue  or  cousin  inheritable  by  iorce  of  the 
tail :  in  this  case,  this  is  to  him  to  whom  the  tenements  descend^ 
who  hath  right  by  force  of  the  tail,  a  remitter  to  the  tail,  be- 
cause the  law  shall  put  and  adjudge  him  to  be  in  by  force 
of  the  tail,  which  is  his  elder  title;  for  if  he  should  be  in  by 
force  of  the  descent^  then  the  discontinuee  might  have  a  writ  of 
entry  sur  disseisin  in  the  per  against  him,  and  should  recover 
the  tenements  and  his  damages.  But  inasmuch  as  he  is  in  Iiis 
remitter  by  force  of  the  tail,  the  title  and  interest  of  the  discon- 
tinuee  is  quite  taken  away  and  defeated,"  &c.  (3  Th.  Co.  Lit. 
154  &  seq,  and  n  (A).) 

It  will  be  observed,  that  it  is  necessary  for  the  application  of 
the  doctrine  of  remitter,  that  the  elder  and  better  estate  should 
come  to  the  party  by  act  of  the  law,  as  hy  descent,  or  at  least 
without  his  im.mediate  participation. 


DIVISION  III. 


III.  Bedress  of  injuries  effected  by  the  concurring  act  of  the 
parties,  and  of  the  law ;  that  is,  by  suit  in  court. 

It  is  proposed  under  this  head  to  set  forth,  (1),  The  subject  of 
courts,  including  their  nature,  classes,  and  cognizance ;  and  (2), 
The  various  remedies  for  wrongs  hy  suit,  especially  in  the  courts 
of  common  law  and  equity ; 
W.  0. 

CHAPTER  L 
1*.  Courts. 

In  studying  the  subject  of  courts  let  us  note,  (1),  2'he  nature 
and  incidents  of  courts,  including  attorneys  at  law,  &c. ;  (2)^ 
The  various  classes  of  courts,  as  well  in  England  as  in  Virginia, 
and  (3),  The  wrongs  cognizable  in  the  several  classes  of  courts, 
in  England,  and  in  Virginia; 
W.  C. 

Section  i. 

1^.  Nature  and  Incidents  of  Courts  in  general,  including  Attar- 
7iies  at  Law,  &c. 
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Let  us  take  notice  of,  (1),  The  definition  of  a  court ;  (2),  The 
distinction  oj^  courts,  as  courts  of  record  and  courts  rvot  of  record; 
(3),  The  constituent  parts  of  a  court ;  and  (4),  Attornies,  &c. ; 
and  advocates  or  counsel: 
W.C. 
1^.  Definition  of  a  Court. 

A  court  is  defined  to  be  b,  place  where  justice  is  Judicially 
administered.  Whether  in  a  palace  or  a  cabin,  in  a  black- 
smith shop  or  a  tavern  porch,  under  a  tree,  like  Abraham's 
oak  at  Mamre,  or  in  the  open  field,  is  immaterial,  (3  Bl.  Com. 
23 ;  3  Th.  Com.  Lit,  322).  And  in  connection  with  the  de- 
finition. Lord  Coke  treats  us  to  one  of  his  inimitable  and  hap- 
pily unimitated  etymologies,  enunciating  it  with  no  less  con- 
fidence than  he  would  have  propounded  a  legal  proposition 
from  his  place  as  Chief-Justice  of  England :  "  Curia  court," 
says  he,  ''is  a  place  where  justice  is  judicially  ministered,  and 
is  derived  a  cura  quia  in  curiis puhhcis  curas  gerebant'^\^ 
2^  Distinction  of  Courts. 

Blackstone  treats  the  Judicial  power  of  England  as  a  mere 
department  of  the  executive  functions,  regarding  the  king  as 
the  fountain  of  Justice,  and  all  courts  as  derived  from  the 
power  of  the  crown  ;  the  king  being  supposed  in  contempla- 
tion of  law  to  be  always  present  in  them ;  although,  as  that 
is  in  fact  impossible,  he  is  there  represented  by  his  judges, 
whose  power,  he  says,  is  only  an  emanation  of  the  royal  pre- 
rogative.    (3  Bl.  Com.  24.) 

It  cannot  be  denied  that  this  was  the  original  theory  of 
the  English  constitution ;  but  even  when  Blackstone  wrote  his 
commentaries,  rather  more  than  one  hundred  years  ago,  it 
had  ceased  to  be  the  view  practically  taken  of  the  adminis- 
tration of  justice  in  England;  and  provision  had  been  made 
for  the  inaependence  of  the  three  principal  courts  of  the  realm, 
namely:  the  courts  of  king's  bench,  common  pleas,  and  exche- 
quer; a  wise  policy  originated  by  the  sagacious  men  who 
guided  the  counsels  of  William  of  Orange,  (Stat  13  Wm.  Ill, 
c.  2,  A.  D.  1701) ;  and  consummated  in  the  first  year  of  the 
reign  of  that  good  man  and  well-meaning  king,  Geo.  Ill, 
(Stat.  1  Geo.  Ill,  c.  23,  A.  D.  1760).  And  the  President 
Montesquieu,  in  his  "  Spirit  of  Laws,"  where  he  derives  his 
general  maxims  from  the  constitution  of  England  as  his 
model,  does  not  hesitate  t(f  declare  his  conviction  that  the 
permanent  and  secure  separation  of  the  three  great  depart- 
ments of  political  power — ^legislative,  executive  and  judicial — 
is  indispensable  to  the  liberty  of  the  subject.    His  words  are — 

"  When  the  legislative  and  executive  powers  are  united  in 
the  same  person,  or  in  the  same  body  of  magistrates,  there 
can  be  no  liberty ;  because  apprehensions  may  arise  lest  the 
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Bame  monarch  or  senate  should  enact  tyrannical  laws,  to  ex- 
ecute them  in  a  tyrannical  manner. 

"Again,  there  is  no  liberty  if  the  power  of  judging  be 
not  separated  from  the  legislative  and  executive  povsrers* 
Were  it  joined  with  the  legislative,  the  life  and  liberty  of  the 
subject  would  be  exposed  to  arbitrary  control,  for  the  judge 
would  then  be  the  legislator.  Were  it  joined  to  the  execu- 
tive power,  the  judge  might  behave  with  all  the  violence  of 
an  oppressor. 

"  There  would  be  an  end  of  eoeryihing,  weije  the  same  man, 
or  the  same  body,  whether  of  the  nobles  or  of  the  people,  to 
exercise  those  three  powers,  that  of  enacting  laws,  that  of 
executing  the  public  resolutions,  and  that  of  judging  the 
crimes,  or  differences  of  individuals."  (Montesq.  Sp.  Laws, 
B,  xi.  c.  6.) 

The  framers  of  our  American  constitutions  having  tlior- 
oughly  imbibed  these  notions  of  Montesquieu,  have  taken 
care  generally^  if  not  universally,  to  engraft  them  into  the 
organic  law  of  these  States,  severally  and  conjunctively. 
Thus,  the  third  article  of  the  Constitution  of  Virginia,  of 
June  29,  1776,  (as  the  second  article  of  the  Constitution  of 
1869  also  doee  substantially),  declares  that  "  the  legislative, 
executive,  and  judiciary  departments  shall  be  separate  and 
distinct^  so  that  neither  exercise  the  powers  properly  belong- 
ing to  the  other ;  nor  shall  any  person  exercise  the  powers  of 
more  than  one  of  them  at  the  same  time,  except  that  the  jus- 
tices of  the  county  courts  shall  be  eligible  to  either  house  of 
assembly."  And  the  Federal  Constitution,  although  it  does 
not  make  a  similar  declaration^  yet  organizes  the  several  de- 
partments separately,  and  provides,  by  the  structure  of  the 
government,  that  they  shall  be,  for  the  most  part,  indepen- 
dent the  one  of  the  other.  (U.  S.  Const.  Art.  1, 11,  III;  1 
Stor.  Const.  §  520  &  seq;  Cooley's  Const.  Lim'ns,  34r-'5;  85 
&  seq.;  87  &  seq.;  94.) 

For  the  more  speedy,  universal,  and  impartial  administra- 
tion of  justice  between  subject  and  subject,  the  law  appoints 
a  variety  of  courts,  some  State  and  some  Federal,  some  with 
a  more  limited,  others  with  a  more  extensive  jusrisdiction; 
some  constituted  to  enquire  only,  others  to  hear  and  deter- 
mine {oyer  et  terminer);  some  to  determine  in  the  first  instance, 
others  upon  appeal,  and  by  way  of  review.  All  these  in 
turn  will  be  noticed  in  their  respective  places;  and  here, 
therefore,  it  will  be  needful  to  mention  only  one  distinction 
which  runs  through  thorn  all,  viz:  that  some  of  them  are 
courts  of  recordy  others  not  of  record.  (8  Bl.  Com.  24;  Bac. 
Abr.  Courts,  (D).) 
W.  C. 
1*.  Courts  of  Record. 
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A  court  of  record  is  a  court  of  whose  proceedings  a  solemu 
coDtemporaneous  minute  is  kept  by  an  officer  appointed 
and  sworn  for  the  purpose,  who  in  England  is  often  deno- 
piinated  proihonotary  (equivalent  to  chief-clerk)  and  with  us, 
simply  clerk.  The  records  thus  kept  are  of  such  high  and 
super-eminent  authority,  that  their  truth  is  not  to  be  called 
in  question.  For  it  is  a  settled  maxim  that  nothing  shall  be 
averred  against  a  record,  at  least  by  the  parties  thereto,  nor 
shall  any  plea,  nor  even  proof,  be  admitted  to  the  contrary,, 
with  some  qualifications.  And  if  the  existence  of  a  record 
be  denied,  it  shall  be  tried  by  nothing  biU  itself;  that  is,. 
upon  a  bare  inspection,  whether  there  be  any  such  record  or 
no;  else  there  would  be  no  end  of  disputes.  But  if  there  be 
any  fraud  in  making  up  the  record,  that  may  be  freely  in- 
quired into,  and  the  record,  as  far  as  it  is  thus  fraudulent, 
wiU  be  avoided.  (Harkins  v.  Forsyth  &  als,  11  Leigh,. 
305-'6 ;  Wood's  Case,  4  Band.  329 ;  Carper  v.  McDowell, 
5  Grat.  212;  2  Bl.  Com.  465,  n  (36);  Hynder's  Case,  4 
Co.  17  a  &  b.) 

A  court  of  record  may,  by  the  common  law,  summarily 
punish,  as  for  a  contempt,  not  only  misbehavior  in  the  pr^ 
sence  of  the  courts  but  many  other  acts  besides,  indirectly,, 
as  well  as  directly,  tending  to  obstruct  the  administration  of 
justice ;  but  courts  not  of  record  can  punish  only  threats, 
violence,  &c.,  in  the  presence  of  the  court.  In  the  latter 
case  all  other  contempts  must  be  proceeded  against  by  in- 
dictmenty  &c.  (Synops.  Crim.  Law,  143-'4 ;  Id.  212  to  214 ;. 
Bac.  Abr.  Courts,  (E).) 

When  several  judges  compose  a  court,  and  they  are  equally 
divided  on   questions   discussed  before  them,  the  general 
rule  is  that  the  decision  is  to  be  recorded  in  the  negaiive^ 
Thus,  if  it  happen  on  a  demurrer,  the  demurrer  is  overruled  ;- 
if  on  the  admission  of  testimony,  the  testimony  is  excluded^ 
supposing  the  motion  to  be  to  admit  it;  if  on  motion  for  a. 
new  trialfj  the  motion  is  overruled ;  if  on  motion  to  arrest 
the  judgment,  the  judgment  is  entered  in  pursuance  of  ther 
verdict ;  and  if  on  an  appeal  or  writ  of  error,  the  judgment 
or  decree  is  affirmed.     (United  States  v.  Daniel,  6  Wheat* 
542 ;  United  States  v.  Worrell,  2  Dal.  388 ;  The  Antelope, 
10  Wheat.  66  ;  Etting  v.  Bank  of  United  States,  11  Wheat. 
59.) 
2*.  Courts  not  of  Becord. 

A  court  not  of  record  is  a  court  of  whose  proceedings  no 
solemn  contemporaneous  minute  is  kept  by  a  sworn  officer. 
It  is  not  necessarily  the  court  of  a  private  person^  as  Black- 
stone  intimates,  for  in  his  own  subsequent  enumeration  it 
appears  that  amongst  courts  of  this  class  are  found  some  of 
the  most  important  in  England,  such  as  the  court  of  chan- 
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eery  (in  respect  to  its  extraordinary  equity  jurisdiction),  the 
ecclesiastical  courts,  and  the  admiralty  and  maritime 
courts,  which  for  several  centuries  have  dispatched  more 
than  half  of  the  law  business  of  the  realm. 

With  us  the  courts  not  of  record  are  few,  and  exercise 
very  subordinate,  although  still  necessary  functions,  being 
in  our  Virginia  system  only  the  courts  of  justices  of  the 
peace^  and  perhaps  we  might  add,  of  the  coroner ;  and  in 
the  system  of  the  United  States,  only  the  courts  of  United 
States  commissioners^  who  occupy  a  position  analogous  to 
that  of  justice  of  the  peace  in  the  State. 

No  record  being  kept  of  the  proceedings  of  these  courts, 
what  passes  there  is  to  be  proved  as  best  it  may,  by  witnesses 
or  informal  memoranda^  if  any  such  were  made,  as  it  is  pru- 
dent and  right,  although  not  indispensable,  should  be  done. 
3*.  Constituent  Parts  of  a  Court. 

In  every  court  there  must  be  at  least  three  constituent 
parts,  the  actor^  retcSj  and  judex  ;  the  actor ^  or  plaintiff,  who 
complains  of  any  injury  done  ;  the  reus^  or  defendant,  who  is 
called  upon  to  make  satisfaction  for  it ;  and  the  judex^  or 
judicial  power,  which  is  to  examine  the  truth  of  the  fact,  to 
determine  the  law  arising  upon  that  fact,  and  if  any  injury 
appears  to  have  been  done,  to  ascertain  and  apply  the  remedy. 
It  is  usual  also  in  the  superior  courts,  and  in  some  instances 
in  the  inferior  courts  likewise,  to  have  attornies,  and  advocates 
or  counsel,  as  assistants.  (3  Bl.  Com.  25.) 
4®.  Attornies  and  other  inferior  Law- Agents,  and  Advocates  or 
Counsel. 

As  suitors  are  not  in  general  competent  to  manage  their 
own  causes,  in  most  civilized  countries  a  class  of  proiessional 
persons  are  employed,  who,  being  duly  instructed  and  discip- 
lined, can  render  eflfectual  aid,  not  to  the  parties  only,  but  to 
the  court  as  well,  in  the  administration  of  justice.  These 
persons  are  variously  designated.  They  are  sometimes  styled 
attomieSy  because  they  stand  in  the  iourn  or  place  of  the  client ; 
proctors  {procuraiores),  because  they  are  supposed  to  exercise 
care  in  respect  to  the  client's  business /or  him  or  in  his  stead; 
solicitors^  because  it  was  their  function  originally  to  solicit  the 
favor  and  grace  of  the  court  of  equity  in  the  client's  behalf; 
and  sometimes  advocates  or  counsellors^  because  their  peculiar 
province  is  to  give  advice  or  counsel  to  the  client  touching 
his  legal  interests,  and  to  advocate  his  cause  in  the  courts ; 
W.  C. 
1*.  English  System  touching  Attornies  and  other  inferior  Law- 
Agents,  and  Advocates  or  Counsel;  W.  C. 
1*.  Attornies  or  other  inferior  Law- Agents  in  England. 

Originally  (according  to  the  old  Gothic  constitution), 
every  suitor  was  obliged  to  appear  in  person,  to  prosecute 
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or  defend  his  suit,  ooleBS  by  special  license  under  the  king's 
letters  patent.  An  infant,  a  married  woman,  or  an  idiot, 
cannot,  to  this  day,  in  point  of  form^  appear  by  attorney; 
the  infant  and  idiot,  for  want  of  discretion  to  select  and 
appoint  a  proper  substitute  ;  and  the  married  woman,  be 
cause  in  law  her  existence  is  merged  in  her  huslan/Ts^  and 
her  will  is  controlled  by  his.  So  that  even  where  an  attor- 
ney is  in  fact  employed  in  the  behalf  of  such  parties,  the 
record  should  describe  them  as  appearing  in  proper  person, 
or  by  guardian  or  next  friend  {prochein  ami),  according  to 
the  nature  of  the  case.  But  as  in  the  Roman  law,  ^^cum, 
olim  in  usu  fuisset,  alteriits  nomine  agi  nonposse,  sed  quia 
hoc  non  m,ininiam,  incom,moditatem  habebat^  coeperunt  fiomi- 
nesper  procuratorea  litigare^^^  (Justin.  Inst.  4,  Tit.  10),  so  in 
England,  upon  the  same  principle  of  convenience,  it  was  per- 
mitted in  general  by  divers  ancient  statutes,  whereof  the  first 
is  Westm.  II  (13  Edw.  I,  c.  10),  that  attorneys  may  be  made 
to  prosecute  or  defend  any  action,  as  representing  the 
parties  thereto.  These  attornies  have  long  ago  been  formed 
into  a  regular  corps ;  they  are  admitted  to  the  execution  of 
their  office  by  the  superior  courts,  and  are  in  all  points 
officers  of  the  courts  to  which  they  are  admitted ;  and  as 
they  have  many  privileges  on  account  of  their  attendance 
there,  so  they  are  peculiarly  subject  to  the  animadversion 
of  the  judges.  (3  Bl.  Com.  25-'6 ;  8  Steph.  Com.  384-'5; 
Bac.  Abr.  Attorney  ;  Leigh's  Case,  1  Muuf .  468 ;  ex-parte 
.Garland,  4  Wal.  878 ;  ex-paHe  Robinson,  19  Wal.  512.) 

The  duties  of  an  attorney  concern  the  institution  of  suits, 
and  the  conduct  of  tliem  out  of  court  (in  the  actual  hear- 
ing in  courts  they  are  conducted  by  advocates  or  counsel) ; 
the  preparation  of  causes  for  trial,  and  the  general  man- 
agement of  law-business  in  pais.  Persons  who  discharge 
similar  functions  in  the  courts  of  cJiancery  are  denominated 
solicitors  ;  and  those  whose  business  of  like  character  lies 
in  the  ecclesiastical  courts^  and  courts  of  admiralty^  are 
styled  proctors.  (Bac.  Abr.  Attorney.) 
2*.  Advocates  or  Counsel  in  England. 

Of  advocates  or  counsel  in  England,  there  are  in  the 
courts  of  common  law  and  equity  two  species  or  degrees, 
namely,  barristers  and  sergeants  ; 
W.  C. 
1'.  Barristers, — Apprenticii  ad  legem. 

Barristers  (the  lowest  degree  of  advocates  or  counsel), 
are  admitted  to  practice  only  after  a  considerable  period 
of  study,  or  at  least  of  standing^  in  the  Inns  of  court  (the 
ancient  juridical  University  of  England ;  1  Bl.  Com.  23, 
&c.);  and  in  the  old  books  are  styled  apprentices  (ap- 
prenticii ad  legem)^  being  looked  upon  as  merely  leamerSy 

ToU  IV.— 11. 


162  VINDICATING,  ETC.,  BIGHTS  BELATING  TO  PBOPEBTT.    [bOOK  IV. 

and  not  qualified  to  execute  the  full  oflSce  of  an  advocate, . 
until  they  were  of  sixteen  years*  standing,  at  which  time, 
according  to  Fortescue,  they  might  be  called  by  the  au- 
thorities of  the  juridical  University  above  described,  to 
the  state  and  degree  of  sergeants^  or  servientea  ad  legem. 
(3  Bl.  Com.  26-'7;  ,3  Steph.  Com.  385-'6;  Fortesc.  de 
Leg.  c.  50.) 
2'.  Sergeants  at  Law,  Servientes  ad  legem. 

This  is  the  highest  degree  of  advocates  or  counsel  known 
in  England.  Their  latin  designation  is  servientes  ad  legem^ 
and  they  alone  are  permitted  to  practice  in  the  court  of 
common  pleas.  (3  Bl.  Com.  27  &  seq ;  3  Steph.  Com. 
386  &  seq;  Fortesc.  de  Leg.  c.  50.) 

Li  general,  barristers  and  sergeants  indiscriminately 
(except  in  the  court  of  common  pleas\  may  take  upon 
them  the  protection  and  defence  of  suitors,  whether  plain- 
tiflfs  or  defendants,  who  are,  therefore,  called  their  dientSj 
like  the  defendants  of  the  ancient  Roman  orators.  Those 
indeed  practised  gratis^  for  honor  merely,  or  at  most,  for 
the  sake  of  gaining  influence ;  and  so  likewise  in  England, 
it  has  been  long  established  that  a  counsel  can  maintain 
no  action  for  his  fees^  which  are  given,  not  as  hcatio  vel 
conduction  but  as  quiddam  honorarium, ;  not  as  salary  or 
hire,  but  as  a  mere  gratuity;  as  is  also  laid  down  with  re- 
gard to  advocates  in  the  civil  law,  whose  honorarium,  was 
directed  by  a  decree  of  the  senate  not  to  exceed,  in  any 
case,  10,000  sesterces,  or  about  $400  of  our  money.  (3 
Bl.  Com.  28 ;  3  Steph.  Com.  387-'8.) 

And  in  order  to  encourage  due  freedom  of  speech  in 
the  lawful  defence  of  their  clients,  and  at  the  same  time 
to  give  a  check  to  the  unseemly  licentiousness  of  prosti- 
tute and  illiberal  men  (a  few  of  whom  may  sometimes  in- 
sinuate themselves  even  into  the  most  honorable  pro- 
fessions), it  has  been  holden  that  a  counsel  is  not  answer- 
able for  any  matter  by  him  spoken  relative  to  the  cause 
in  hand,  and  suggested  in  his  client's  instructions;  although 
it  should  reflect  upon  the  reputation  of  another,  and  even 
prove  absolutely  groundless ;  but  if  he  mentions  an  un- 
truth of  his  own  invention,  or  even  upon  instructions,  if  it 
be  impertinent  to  the  cause  in  hand,  he  is  then  liable  to  an 
action  at  the  suit  of  the  party  injured. 

And  counsel  guilty  of  deceit  or  collusion  are  punish- 
able by  the  Stat.  Westm.  I,  (3  Edw.  I,  c.  28),  with  im- 
prisonment for  a  year  and  a  day,  and  perpetual  silence 
in  the  courts,  a  punishment  still  sometimes  inflicted  for 
gross  misdemeanors  in  practice.    (3  Bl.  Com.  29.) 

This  subject  may  be  closed  with  a  remark  applicable  to 
both  attomies  and  counsel,  viz:  that  they  possess  the  ex- 
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elusive  privilege  of  |;ransacting  business  in  the  courts  of 
justice  in  matters  in  which  they  are  not  personally  con- 
cerned. For  no  man  can  conduct  the  practical  proceed- 
ings in  a  cause  to  which  he  is  not  himself  a  party,  except 
he  be  an  aitoi^ey ;  nor  be  allowed  to  address  the  court  in 
such  a  cause,  unless  he  be  either  aUomei/  or  counsel.  In 
'  the  superior  courts,  indeed,  the  latter  province  belongs  to 
counsel  alone^  exclusively  even  of  the  attordies.  (3  Steph. 
Com.  389.) 
2*.  The  Virginia  System  touching  Attornies,  &c.,  and  Advo- 
cates or  Counsel. 

In  Virginia,  such  a  division  of  labor  as  has  been  set  forth 
as  existing  in  England  has  not  as  yet  been  found  needful 
in  the  State  courts,  and  is  only  imperfectly  recognized  in 
the  United  States  courts,  so  far  as  it  may  exist  in  the  State 
where  the  court  sits,  or  where  the  'practitioner  is  qualified, 
(1  Abb.  U.  S.  Prac.  270 ;  Id  125.)  All  the  functions  of 
attorney,  solicitor,  proctor,  and  advocate  or  counsel  are  with 
us  united  in  the  same  person,  who  is  styled  indifferently, 
attorney  at  law,  counsel  and  lawyer,  although  the  proper 
legal  designation,  at  least  in  our  State  courts,  appears  to  be 
aUomey  at  law.  (2  Tuck.  Com.  46  ;  V.  C.  1873,  c.  160,  §  3.) 
In  the  district  courts  of  the  United  States,  whose  jurisdic- 
tion embraces  cases  at  common  law,  in  equity  and  in  admi- 
ralty, the  practitioners  are  technically  styled  attornies,  solici- 
tors, proctors,  advocates  and  counsel;  in  the  circuit  courts: 
whose  original  cognizance  extends  only  to  cases  at  commou 
law  and  in  equity,  the  practitioners  are  formally  known  as. 
attornies,  solicitors  and  counsel,  and  in  the  supreme  courty 
the  formal  designation  is  attornies  and  counsel.  But  the 
distinction  seems  to  be  of  no  practical  importance.  (1  Abb. 
TJ.  S.  Prac.  270,  125.) 

It  will  be  expedient  to  consider  our  Virginia  system  un- 
der the  heads   following,  namely :  (1),  The  history  of  the 
law  touching  attornies,  and  their  compensation  in  Virginia; 
(2),  The  mode  of  obtaining  license  to  practice  law  in  Vir- 
ginia; (3),  The  mode  of  superseding  attorney's  license  for 
mal-practice,  &c ;  and  (4),  The  nature  and  extent  of  an  attor- 
ney's privileges  and  liability ; 
W.  C. 
1*.  The  History  of  the  Law  touching  Attornies,  and  their 
Compensation  in  Virginia. 

Our  colonial  ancestors  seem  to  have  cherished  bitter 
prejudices  against  professional  lawyers,  the  reasons  of  which, 
if  indeed  any  existed,  it  is  vain  at  this  distance  of  time  to 
explore.  It  may  have  been  only  the  unrestrained  exhibi- 
tion of  that  sentiment  of  jealous  dislike  which  is  pretty  sure 
to  animate  an  aristocracy  of  birth  and  f  ortune,  in  respect  to* 


164:         VINDICATING,  ETC.,  RIGHTS  RELATING  TO  PROPERTY.    [bOOK  TV. 

m 

the  opposing  aristocracy  of  capacity  and  learning ;  a  jeal- 
ousy and  dislike  which  has  many  times  flamed  out  in  Eng- 
land against  the  new  barons  and  earls  who,  by  eminence 
in,  the  legal  profession,  have  been  raised  to  the  peerage. 

A  conspicuous  instance  of  such  hostility  very  insolently 
and  very  imprudently  manifested,  an5  signally  chastised, 
is  presented  in  a  passage  of  Lord  Thurlow's  life,  which  re- 
flects great  credit  upon  that  distinguished,  but  by  no  means 
impeccable  man,  and  which,  as  affording  w^hat  Mr.  Charles 
Butler,  in  his  most  interesting  " revimiscenceSy^  styles  a 
^'superlatively  greaV^  display  of  eloquence,  (an  eloquence 
inspired  by  a  vigorous  and  manly  character,)  is  worth  trans- 
scribing  at  large. 

"-4i  fo'mes,"  says  Mr.  Butler,  "  Lord  Thurlow  was  super- 
latively great.  Jt  was  the  good  fortune  of  the  reminiscent 
to  hear  his  celebrated  reply  to  the  Duke  of  Grafton,"  (a 
descendant  of  one  of  Charles  II's  bastards)  "  during  the 
inquiry  into  Lord  Sandwich's  administration  of  Greenwich 
hospital,"  (in  1779).  "His  grace's  action  and  delivery, 
when  he  addressed  the  house,  were  singularly  dignified 
and  graceful ;  but  his  matter  was  not  equal  to  his  manner. 
He  reproached  Lord  Thurlow  with  his  plebeian  extrac- 
tion, and  his  recent  admission  into  the  peerage.  Particular 
circumstances  caused  Lord  Thurlow's  reply  to  make  a  deep 
impression  on  the  reminiscent.  His  lordship  had  spoken 
too  often,"  (or  as  Lord  Campbell  suggests,  and  is  more 
probable,  had  given  umbrage  by  his  dictatorial  tone)  "and 
began  to  be  heard  with  a  civil,  but  visible  impatience. 
Under  these  circumstances,  he  was  attacked  in  the  manner 
we  have  mentioned.  He  rose  from  the  wool-sack,  and 
advanced  slowly  to  the  place  from  which  the  chancellor 
generally  addresses  the  house;  then  fixing  on  the  duke 
the  look  of  Jove  when  he  has  grasped  the  thunder:  'I 
am  amazed,'  he  said,  in  a  level  tone  of  voice,  ^at  the  at- 
tack which  the  noble  Duke  has  made  op  me.  Yes,  my 
lords,'  considerably  raising  his  voice;  'I  am  amazed  at 
his  grace's  speech.  The  noble  duke  cannot  look  before 
him,  behind  him,  or  on  either  side  of  him,  without  seeing 
some  noble  peer  who  owes  his  seat  in  this  house  to  his 
successful  exertions  in  tlie  profession  to  which  I  belong. 
Does  he  not  feel  that  it  is  as  honorable  to  owe  it  to  these, 
as  to  being  the  accident  of  an  accident  f  To  all  these  noble 
lords  the  language  of  the  noble  duke  is  as  applicable 
and  as  insulting  as  it  is  to  myself.  But  I  don't  fear 
to  meet  it  single  and  alone.  No  one  venerates  the  peer- 
age more  than  I  do;  but,  my  lords,  I  must  say,  that  the 
peerage  solicited  me,  not  I  the  peerage.  Kay,  more,  I 
can  say,  and  will  say,  that  as  a  peer  of  parliament,  as 
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speaker  of  this  right  honorable  house,  as  keeper  of  the 
great  seal,  as  guardian  of  his  majesty's  conscience,  as  lord 
high  chancellor  of  England,  nay,  even  in  that  character 
alone  in  which  the  noble  duke  would  think  it  an  affront 
to  be  considered,  but  which  character  none  can  deny  to 
me,  as  a  man,  I  am  at  this  moment  as  respectable — I  beg 
leave  to  add,  I  am  at  this  moment  as  much  respected — as 
the  proudest  peer,  I  now  look  down  upon!'" 

"The  effect  of  this  speech,"  Mr.  Butler  proceeds  to  say, 
"both  within  tlie  walls  of  parliament  and  without  them, 
was  prodigious.  It  gave  Lord  Thurlow  an  ascendancy  in 
the  house  which  no  chancellor  had  ever  possessed ;  it  in- 
vested him,  in  public  opinion,  with  a  character  of  indepen- 
dence and  honor;  and  this,  although  he  was  ever  on  the 
unpopular  side  of  politics,  made  him  always  popular  with 
the  people."  (Butl.  Reminisc.  163,  &c.,  5  Campb.  Chan'rs, 
409.) 

Whatever  may  have  been  the  reason,  the  landed  gentry 
of  the  colony  oV  Virginia  waged  against  the  lawyers, 
through  the  "  Grand  Assembly,"  a  relentless  war  for  more 
than  a  century,  of  which,  indeed,  some  practical  vestiges 
survived  until  a  very  recent  period. 

The  earliest  manifestation  of  suspicious  aversion  occurs 
in  1642,  when  an  act  was  passed,  "  For  the  better  regulat- 
ing attorneys,  and  the  great  fees  exacted  by  them,^'^  by 
which  it  was  declared  that  it  should  be, — 

"Not  lawful  to  plead  for  another  without  license  from 
the  court  where  he  pleadeihy  and  can  have  license  only  in  the 
quarter-ci'Urt  (held  by  the  Governor  and  Council  at  the  seat 
of  government,)  and  one  county  court.^^ 

The  same  act  also  prescribes  what  fees  should  be  taken ; 
and  very  starveling  fees  they  were,  viz:  in  the  county 
court,  where  the  ffreat  bulk  of  the  business  was  transacted, 
twenty  pounds  oi  tobacco,  and  in  the  quarter-court  (the 
supreme  court  of  tlie  colony),  Jlfty  pounds.  The  act  con- 
cludes with  a  provision  (with  such  fees  not  superfluous), 
that — 

"No  attorney  shall  refuse  to  be  entertayned"  in  any 
cause,  "  provided  he  be  not  entertayned  by  the  opposite 
party,"  upon  pain  of  heavy  fines.     (1  Hen.  Stats.  276.) 

In  November,  1645,  we  find  the  following  statute,  symp- 
tomatic of  chronic  irritation  : 

"  Whereas,  many  troublesome  suits  are  multiplied  by 
the  unskilfulness  and  covetousness  of  attorneys,  who  have 
more  intended  their  own  profit,  and  their  inordinate  lucre, 
than  the  good  of  their  clients ;  Be  it  therefore  enacted, 
that  all  mercenary  attorneys  be  wholly  expelled  from 
such  oflSce,"  except  as  to  suits  pending.  (1  Hen.  Stats. 
302.) 


166         VINDICATING,  ETC.,  BiaHT8  BELATING  TO  PROPEBTY.    [bOOK  IV. 

This  peremptory  prohibition  of  "  mercenary  attorneys," 
seems  to  have  wrought  some  confusion  in  the  administra- 
tion of  justice;  for  just  two  years  afterwards,  in  November, 
1647,  (22  Car.  I,)  we  find  the  following  surly  recognition 
of  the  mischief,  and  vain  attempt  to  obviate  it : 

'*  It  is  thought  Jitt  that  unto  the  act  forbidding  mer- 
menary  attorneys,  it  bee  added  that  they  shall  not  take  any 
recompefice^  either  directly  or  indirectly.  And  that  it  be 
further  enacted.  That  in  case  either  plaintiff  or  defendant, 
by  his  weakenese^  shall  be  likely  to  loose  his  cause,  that 
they  themselves  may  either  open  the  cause  in  such  case  of 
weakness,  or  shall  appoint  ^omefitt  man  out  of  the  people 
to  plead  the  cause,  and  allow  him  satisfaction  requisite, 
and  not  to  allow  any  other  attorneys  in  private  causes,  be- 
twixt man  and  man,  in  the  country."     (1  Hen.  Stats.  349.) 

The  unsatisfactory  results  of  this  policy  afforded  the 
lawyers  a  complete  but  a  very  short  triumph.  By  Act  of 
December,  1656,  (7  Commonwealth,  or  3  Cromwell,)  it 
was  enacted  thus : 

"  This  Assembly,  finding  many  inconveniences  in  the 
act  prohibiting  mercenary  attorneys,  doe  therefore  hereby 
enact^  that  that  act,  and  all  other  acts  against  mercenary 
attorneys,  to  be  totally  repealed,  provided  aU  waives  that 
those  only  be  called  counsellors  at  law  who  have  been  aU 
readie  qualified  thereunto  by  the  lawes  of  England,  and 
those  so  qualified  to  enjoy  all  privileges  those  laws  give 
them."     (1  Hen.  Stats.  419.) 

The  ascendancy  of  common  sense  which  dictated  this 
act  was  short-lived  indeed.  "  'Twas  a  meteor  gleamed." 
In  March,  1658,  some  proposition  seems  to  have  been 
stated  by  the  House  of  Burgesses,  (the  popular  branch  of 
the  colonial  legislature,)  concerning  lawyers,  which  drew 
from  the  Governor,  Sir  William  Claiborne,  this  animad- 
version : 

"The  answer  of  the  govero7^(n^r  and  council  to  the 
house's  message  about  the  lawyers :  The  govemowr  and 
council  will  consent  to  this  proposition,  so  farr  as  it  shall 
be  agreeable  to  magna  chariaP 

23  Mdrtii,  1657.  Wm.  Claiborne. 

Two  days  afterwards  in  the  house : 

"  March  25, 1658,  Proposed  whether  the  committee  shall 
draw  up  a  reply  to  the  answer  of  the  govemour  and  council 
of  the  23rd  instant,  concerning  the  proposition  about  law- 
yers: 

"  Resolved^  An  answer  should  be  drawn  up  by  the  com- 
mittee." 

The  answer  was  as  follows: 

"  The  humble  reply  of  the  Burgesses  to  the  govememr  and 
council. 
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"  To  the  first,  wee  have  considered  Tnagna  charta^  and 
wee  cannot  discerns  any  prohibition  contained  therein,  but 
that  these  propositions  may  pass  into  law^." 

Accordingly,  the  next  day  the  following  proceedings  are 
recorded : 

"  March  26,  1658 :  Proposed^  whether  a  regulation  or 
total  ejection  of  lawyers  f 

^^Hesolved^  By  the  first  vote, — An  ejection  /" 

And  thereupon  was  enacted  a  statute  which  is  a  marvel, 
as  well  for  bad  temper  as  for  its  stupid  policy : 

"  March,  1658,  (9  Commonwealth.) 

"  Whereas,  There  doth  muoh  charge  and  trouble  arise  by 
the  admittance  of  attorneys  and  lawyers,  through  pleading 
of  causes,  thereby  to  maintains  suit6«  in  law6  to  the  great 
prejudice  and  charge  of  the  inhabitants  of  this  collony  ;  for 
prevention  thereof,  be  it  enacted  by  the  authoritie  of  this 
present  grand  assembly,  that  noe  person  or  persons  what- 
soever^ within  this  collony^  either  lawyers  or  any  other ^  shall 
plea^  in  any  cour^  of  judicature  within  this  coUony^  or 
give  couna7^  in  any  cause,  or  controverci^  whatsoever,  for 
any  kind  of  reward  or  profi^^  whatsoever,  eitjher  directly 
or  indirectly,  upon  the  penalty  of  ^ve  thousand  pounds  of 
tobacco  upon  every  breach  thereof.  And  because  the 
breakers  thereof,  through  their  sub^iZ^ity,  cannot  easily  be 
discerned.  Bee  itj  therefore,  enacted,  that  every  one  plead- 
ing as  an  attorney  to  any  other  person  or  persons,  if  either 
pit.  or  defendant  desire  it,  shall  make  oath  that  he  neither 
directly  nor  indirectly  is  a  breaker  of  the  act  aforesaid.*' 
(1  Hen.  Stats.  496,  482.) 

In  June,  1680,  (32  Car.  II),  the  struggling  fraternity, 
which  certainly  exhibited  wonderful  tenacity  of  life,  again 
for  a  brief  space  got  their  heads  above  water,  as  appears 
by  the  following  law  : 

"  Whereas,  All  courts  in  this  country  are  many  tymes . 
hindredj  and  troubled  in  theii'  judiciaZ^  proceedings  by  the. 
impertinent  discourses  of  many  busy  and  ignorant  men, 
^ho  will  pretend  to  assist  their  freind  in  his  busine* ;  and 
to  clears  the  matter  more  plainly  to  the  court,  although 
never  desired  nor  requested  there  unto  by  the  person  whoT^id 
they  pretended  to  assist,  and  many  tymes  to  the  destruction 
of  his  cause,  and  to  the  great  hindrance  and  trouble  of  the 
cour^,"  therefore  lawyers  shall  be  licensed  by  the  "  gov- 
emcmr."     (2  Hen.  Stats.  478.) 

In  1682,  however,  (34  Car.  II),  they  were  gotten  under 
again: 

"Nov.  1682:  Forasmuch"  as  this  last  Act  of  1680  "w 
found  inconvenient,^  it  is  repealed.     (2  Hen.  Stats.  498.) 

For  thirty-six  years  after  this  apparent  extinction  of  the 
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profession,  no  legislation  appears  to  have  occurred  upon  the 
subject.  The  craft,  however,  seems  to  have  lived  and 
flourished ;  the  necessities  of  society  proving  more  than  a 
match  for  the  stolidity  of  the  "  grand  assembly,"  so  that 
that  body,  abandoning  at  length  the  vain  design  ot  suppress- 
ing it,  betook  itself  to  the  not  less  futile  attempt  to  regicr- 
late  the  charges  of  the  profession.  Thus,  in  April,  1718, 
(4  Geo.  I),  the  attorney's  fee  in  the  general  court  (formerly 
the  quarter  court  held  by  the  governor  and  council)  was 
fixed  ^t  fifty  shillings^  or  five  hundred  pounds  of  tobacco; 
and  in  the  county  court  at  jf^/ijg^n  shillings,  or  one  hundred 
and  fifty  pounds  of  tobacco.     (4  Hen.  Stats.  69.) 

Thenceforward  no  further  illiberality  was  manifested 
towards  the  legal  profession,  save  the  persistence  in  the 
policy,  (always  frustrated),  of  attempting  to  regulate  and 
limit  the  fees  of  counsel,  which  was  not  abandoned  until 
the  revisal  of  1849. 

It  is  believed  that  r\o  hcenae  upon  examination  was  re- 
quired for  the  practice  of  the  law,  until  May,  1732,  (6 
Geo.  II),  when  an  act  was  passed  reciting  that  the  number 
of  unskilful  attomies  in  the  county  courts  had  become  a 
great  grievance,  and  providing  that  none  should  practise 
in  those  courts  unless  licensed  by  the  governor  and  coun- 
cil, who  are  directed  to  cause  applicants  to  be  examined 
by  persons  learned  in  the  law.  (4  Hen.  Stat.  360.)  Thia 
act  by  its  terms  did  not  extend  to  attornies  practising  in 
the  general  courts  nor  to  any  counsellor  or  barrister  at  law 
whatsoever;  and  at  first  appears  to  have  been  objected  to, 
for  it  was  repealed  in  1742,  (6  Hen.  Stats.  171);  but  it 
was  revived  again  in  1745,  "the  great  number  of  ignorant 
and  unskilful  attornies"  having  become  a  great  grievance, 
(5  Hen.  Stats.  345).  And  this  precaution  of  licensing 
those  persons  only  to  practise  who  are  found  worthy  in 
character  and  learning  has  been  maintained  to  this  day, 
in  theory^  although  unfortunately,  it  is  very  loosely  applied 
in  practice. 
2*.  Mode  in  Virginia,  of  Obtaining  License  to  practise  Law, 

In  order  to  practise  law  in  the  State  courts  of  Virginia, 
as  attorney  or  counsel,  one  must  procure  from  the  court  of 
the  county  or  corporation  where  A«  has  resided,  (i.  e.  has 
had  his  dmnicil.  (Stor.  Confl.  Laws,  §  41,  44,  &c.),  for 
one  year  next  preceding,  a  certificate  that  he  is  a  person  of 
honest  demeano?^  and  is  over  twenty-one  years  of  a^e;  and 
upon  producing  such  certifiate  to  them,  any  two  judges  of 
the  supreme  court  of  appeals,  or  of  the  circuit  courts  of 
Virginia,  may  grant  a  license  in  writing,  to  practise  law  in 
the  courts  of  the  State,  if  upon  examination,  they  find  him 
duly  qualified.      (V.  C.  1878,  c.  160,  §  1 ;  Acts,  1873-'4, 
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p.  249,  c.  215.)  One  may  also  practise  who  has  been  duly 
licensed^  and  S&pracimng^  as  counsel  or  attorney  .at  law,  in 
any  State  adjoining  Virginia^  or  in  the  District  of  Colum- 
bia.    (V.  C.  1873,  c.  160,  §  2.) 

But  besides  being  thus  provided  with  a  license^  the  party 
must  produce  before  each  court  in  which  he  intends  to 
practise,  satisfactory  evidence  of  his  being  so  licensed,  and 
take  an  oath  that  he  will  honestly  demean  himself  in  the 
practice  of  the  law,  and  to  the  best  of  his  ability  execute 
his  office  of  attorney  at  law,  and  also,  when  he  is  licensed 
in  this  State,  must  take  the  oath  of  fidelity  to  the  Common- 
wealth; and  for  practising  without  such  license  or  without 
taking  the  oath  prescribed,  he  is  liable  to  forfeit  $160  in 
each  case.  But  this  does  not  prevent  his  instituting  suits 
in  the  superior  courts  after  obtaining  a  license,  if  he  shall 
qualify  at  the  first  term  thereafter  of  the  circuit  court  of 
any  county  or  corporation  of  the  circuit  in  which  he  re- 
sides.    (V.  C.  1873,  c.  160,  §  3,  4.) 

No  justice,  clerk,  sheriff,  or  sergeant,  or  deputy  of  either, 
or  any  person  interested  in  the  profits  of  ariy  such  office, 
shall  act  as  attorney  at  law  in  the  court  to  which  such  of- 
fice  appertains,  under  the  penalty  of  $30.  (V.  C.  1873,  c, 
160,  §  8.) 

The  United  States  courts  for  the  most  part  recognize 
and  admit  the  practitioners  in  the  State  courts  to  corres- 
ponding degrees  in  them.  Thus,  in  the  circuit  comts, 
attorneys  and  counsellors,  and  solicitors  and  counsellors ; 
and  in  the  district  courts,  (being  courts  of  admiralty), 
proctore  and  advocates  also  are  admitted,  according  to  the 
rules  adopted  by  each  court,  which  are  generally  based, 
like  the  rules  of  the  supreme  court,  upon  previous  admis- 
sion to  some  similar  degrees  in  the  courts  of  the  State ; 
whilst  in  the  supreme  court  the  requisite  is  that  the  ap- 
plicant should  have  been  an  attorney  and  counsellor  ^w* 
three  years  previous  in  the  supreme  court  of  the  State  to 
which  he  belongs,  and  that  his  private  and  professional 
character  sh^U  appear  to  be  fair.  (1  Abb.  U.  S.  Pr. 
269-'70.) 
3*.  Mode  in  Virginia,  of  Superseding^  Attorney's  License  for 
Mai- Practice. 

Any  court  before  which  any  attorney  has  been  qualified, 
on  proof  being  made  to  it  that  he  has  been  convicted  of 
any  felony,  may  supersede  his  license.  (V.  C.  1873,  c. 
160,  §  5.) 

An  attorney's  license  may  also  be  superseded  or  sus- 
pended by  the  circuit  court  for  mal-practice  therein,  or  in 
the  county  or  corporation  court ;  and  by  the  court  of  ap- 
peals and  special  co^irt  of  appeals,  there  may  be  exercised 
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"  the  like  power  over  attorneys  practising  in  those  courts 
respectively."  The  proceeding  for  mal-praciice  is  to  sum- 
mon the  attorney  to  show  cause  why  an  inforTnation  should 
not  be  filed  against  him ;  and  if  an  information  is  ordered, 
the  court  (even  the  court  of  appeals),  may  cause  a  jury  to 
be  impannelled  to  try  the  same,  when,  if  the  attorney  is 
found  guilty,  the  court  may  suspend  his  license  for  a  time, 
or  anmd  L  (V.  C  .1873,  c.  160,  §  6 ;  Fisher's  Case,  6 
Leigh,  619).  But  these  provisions  do  not  affect  the  power 
of  any  court  to  require  from  an  attorney  therein  security 
for  his  good  behavior,  or  to  fine  him  for  a  contempt  of  the 
court.     (V.  C.  1873,  c.  160  §  7 ;  Wells'  Case,  21  Grat.  510.) 

For  that  malrpractice  which  consists  in  a  contempt  of  the 
court,  in  its  presence  at  least,  the  court  may  fine  and  im- 
prison as  for  other  contempts,  and  may,  as  a  further  pun- 
ishment, suspend  or  annul  the  attorney's  license  so  far  as 
it  authorizes  him  to  practise  in  that  courts  but  not  as  to 
the  courts  of  the  Commonweath  generally.  That  can  be 
•done  only  upon  information  filedy  and  that  although  the 
offence  were  committed  in  the  presence  of  the  court.  (Fish- 
er's Case,  6  Leigh,  624:,  628 ;  The  King  v.  Davison,  4  B. 
&  Aid.  (E.  C.  L.)  329.) 

But  in  all  cases,  however  summary  the  proceeding,  he 
snust  be  heard  before  he  is  condemned.  The  principle  that 
there  must  be  a  citation  before  hearing,  and  hearing  or  op- 
portunity of  being  heard  before  judgment,  is  essential  to 
the  security  of  all  private  rights.  {Ex-parte  Robinson,  19 
Wal.  512-'13  ;  Exparte  Bradley,  7  Wal.  364;  Bradley  v. 
Fisher,  Id.  354.) 

When  an  attorney  is  illegally  disbarred,  the  remedy 
most  appropriate,  in  order  to  restore  him,  is  by  writ  of 
mafidamusj  and  an  appeal  from  the /order  seems  to  be  im- 
proper. {Ex-parte  Robinson,  19  Wal.  513-14;  Exparte 
Bradley,  7  Wal.  364),  sed  quosre  !  Li  Virginia  the  proceed- 
ing is  by  writ  of  error.     (Fisher's  Case,  624.) 

How  far  counsel  is  punishable  as  for  contempt,  for  ad- 
vising and  assisting  his  client  to  adopt  legal  measures, 
through  another  court,  to  obstruct  or  prevent  the  execution 
of  the  judgment  or  decree  of  the  <?ourt  first  acting  in  the 
case,  was  considered  in  Wells'  Case,  21  Grat.  500.  In  that 
case,  the  very  reasonable  doctrine  was  laid  down,  that  for 
an  attorney  corruptly  to  conspire  with  his  client  to  obstruct 
the  due  administration  of  the  laws,  by  resisting  or  hinder- 
ing the  execution  of  the  lawful  decrees  of  a  court,  by  what- 
ever contrivance,  even  though  it  should  be  by  procuring 
the  interference  of  another  court,  which  had  no  appellate 
or  supervisory  power,  or  jurisdiction  of  the  subject  matter 
of  the  suit,  in  abuse  of  its  powers,  to  inhibit  the  execution 
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of  sodi  decrees,  renders  him  goiltr  of  a  contempt  of  court, 
mod  justly  liable  to  sommanr  punishment.  Bnt  when  the 
attorney  has  acted  tn  good  faiths  although  he  may  have 
erred  in  judgment,  he  is  not  liable.  To  vindicate  his  con- 
duct it  is  not  necessary  to  show  that  he  was  right  in  his 
opinion,  bnt  only  that  he  was  actin^r  tVi  good  faiths  for 
what  he  believed  to  be  the  interest  ox  his  client,  and  not 
from  disrespect  to  the  court,  or  from  a  design  to  oust  it  of 
its  lawful  jurisdiction,     (S.  C.  p.  509.) 

Mal'practice  in  attomies  consists  of  a  great  variety  of 
professional  improprieties;  as  for  example^  such  act^  as 
appearing  in  cases  without  being  employed ;  protracting 
suits  by  disingenuous  artifices;  dealing  unfairly  with 
clients ;  colluding  with  them  to  deceive  the  court;  demand- 
ing fees  for  pretended  services  not  rendered ;  maintenance, 
champartT,  stirring  up  suits,  &c.  (Svnops.  Criin.  Law, 
142,  213  ;  2  Tuck.  Com.  47-8 ;  Bac.  Abr.  Attorney,  (H) 
Fisher's  Case,  «  Leigh,  619 ;  Wells'  Case,  21  Grat.  2b8-'9,) 
4*.  Nature  and  Extent  of  Attorney's  Authority;  His  Privi- 
leges and  Liability ;  W.  C. 
1'.  Nature  and  Extent  of  Attorney's  Authority. 

The  authority  of  an  attorney  to  represent  his  client  is 
properly  and  formally  conferred  by  what  is  called  a  %car* 
rant  of  attorney.  This,  however,  in  Virginia,  is  disused 
in  practice,  although  in  case  of  reasonable  suspicion  that 
no  authority  has  been  given,  the  court  may  demand 
that  the  proof  of  it  should  be  exhibited ;  yet,  in  general, 
the  declaration  of  the  professional  man  himself  suffices  to 
prove  his  representative  character.  (Howard  v.  Rawson 
A  als,  2  Leigh,  733 ;  Osborn  v.  U.  S.  Bank,  9  Wheat. 
738  ;  Bac.  Abr.  Attorney,  (C);  fisher  v.  March,  27  Grat. 
773  &  seq.) 

The  authority  of  an  attorney  when  appointed  continueSj 
unless  revoked,  until  judgment,  and  for  a  year  and  a  day 
afterwards,  in  order  to  sue  out  execution^  and  for  a  longer 
time  if  the  power  to  sue  execution  be  kept  alive ;  but  if  not, 
the  judgment  is  supposed  to  be  satisfied,  and  to  make  it  ap- 
pear otherwise  the  plaintiff  must  again  come  into  court, 
which  he  either  does  by  scire  facias^  or  an  action  of  debt 
on  the  judgment,  and  then  a  7i«i^  authonty  is  neceesary 
for  the  attorney.  It  is  held,  however,  that  an  attorney 
has  power  to  sue  out  a  vn*it  of  error  without  any  special 
authority.  But  the  doctrine  and  the  practice  in  the  sev- 
eral States  vary  considerably  in  respect  to  the  continuance 
of  the  attorney's  authority.  (Bac.  Abr.  Attorney,  (D)  & 
<C);  Grossmor  v.  Danforth,  16  Mass.  74;  Wilson  v. 
Smith,  22  Grat.  506.) 

An  attorney  may  bind  his  client  by  assenting  to  an  ar- 
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bitration,  even  though  the  client  had  expressly  desired  him 
not  to  refer.  So  he  may  agree  to  an  enlargement  of  the 
time  for  making  an  award ;  may  remit  damages ;  may 
waive  any  advantage  in  the  pleading ;  and  may  even  re- 
lease one  of  the  defendants  to  the  actioti,  and  take  judg- 
ment against  the  others,  but  not  enter  a  retraxit,  because 
that  is  a  perpetual  bar,  and  in  the  nature  of  a  release 
finally  yrtwi  the  demand^  and  not  merely  ^/^w/i  the  action^ 
(Bac.  Abr.  Attorney,  (D) ;  Yarsmouth  v.  Kussel,  2  Ld. 
Kaym.  1142 ;  Hill  v.  Bowyer  &  als,  18  Grat.  378-'9 ; 
Holland  v.  Trotter,  22  Grat.  143.) 

By  virtue  of  the  authority  implied  in  his  being  attorney 
on  the  record,  he  may  receive  and  grant  a  valid  aquit- 
tance  for  the  money  recovered  in  the  suit,  unless  a  notice 
to  the  contrary  be  given.  (Bac.  Abr.  Attorney  (D) ;  Hen- 
derson V.  Johnson,  1  Wash.  10  ;  Branch  v.  Burnley,  1 
Call.  147.  Johnson  v.  Gibbons,  27  Grat.  635.)  But  he 
has  no  power,  by  entering  into  a  collateral  a^greemerUy 
to  destroy  a  right  of  action  in  his  client,  by  taking 
bonds,  notes,  or  property  in  possession,  in  satisfaction, 
or  anything  but  money.  Hence,  if  an  attorney  takes 
from  the  debtor  a  third  person's  bond  to  collect,  it  is 
no  satisfaction  of  the  client's  demand,  although  the  at- 
torney receives  it  as  such.  However,  so  much  as  is  actu- 
ally received  in  money,  by  the  attorney  upon  the  collate- 
ral security,  so  taken  by  the  attorney,  will  discharge  the 
debtor  j9ro  tanto.  (Bac.  Abr.  Attorney  (D) ;  Herbert  v. 
Alexander,  2  Call.  498 ;  Smock  v.  Dade,  6  Rand.  639 ; 
Windrum  v.  Parker,  2  Leigh,  361 ;  Wilkinson  v.  Hollo- 
way,  7  Leigh,  227 ;  Smith's  Adm'r  v.  Lambert,  7  Grat. 
138.)  The  question  has  arisen  whether,  during  the  late 
war,  it  was  admissible  for  an  attorney  to  receive,  in  be- 
half of  his  client.  Confederate  currency ;  and  it  being 
held  that  the  responsibility  of  an  attorney  is  that  of  an 
ordinary  bailee,  it  has  been  repeatedly  determined  that  a& 
during  the  war  gold  had  ceased  to  be  a  currency,  and  had 
become  a  commodity  of  purchase  and  sale,  to  receive  debts 
in  the  only  existing  currency  might  be  justified,  as  not 
improper  on  the  part  either  of  attornies  at  law,  or  of 
general  agents,  where  the  authority  to  collect  must  have 
contemplated  the  receiving  of  such  currency.  But  the 
power  of  a  collecting  agent,  by  the  general  law,  is  limited 
to  receiving  for  his  principal  that  which  the  law  declares 
to  be  a  legal  tender,  or  which  is  by  common  consent  con- 
sidered and  treated  .as  money,  nay,  and  paeees  as  such  at 
par.  In  order  that  he  may  be  justified  in  receiving  a  de- 
preciated currency,  there  must  be  some  special  circumn 
stances  showing  that  expressly,  or  by  implication,  his  au- 
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thority  warranted  it.  (Ward  v.  Smith,  7  Wal.  452 ;  Al- 
ley, &c.  V.  Rogers,  19  Grat.  383-'4 ;  Ewart  v.  Saunders, 
25  Grat.  207.)  And  it  has  also  been  held,  that  it  was  no 
breach  of  duty,  nor  could  be  considered  as  making  the 
money  his  own,  for  an  attorney  or  agent  to  deposit  the 
funds  received  in  a  bank  to  a  special  account^  separating 
it  thus  from  his  own  money  (e.g.  to  ^^collection  account^^)^  or 
to  deposit  it  in  his  oion  name  to  his  general  account,  if  he 
had  no  money  of  his  own  in  bank  during  the  time ;  so 
that,  if  the  bank  failed,  and  the  money  was  lost,  it  was 
the  loss  of  the  client  or  principal,  and  not  of  the  attorney 
or  agent.  (Pidgeon  v.  Williams'  Adm'r,  21  Grat.  251 ; 
Davis  Comm'r  v.  Harman  &  als,  21  Grat.  203-'4: ;  Hale 
V.  Wall,  22  Grat.  488.)  It  should  be  observed,  however, 
that  whatever  an  attorney  does  in  behalf  of  his  client, 
although  it  exceed  his  authority,  as  by  receipt  of  a  depre- 
ciated currency,  or  otherwise,  is  considered  as  ratified  by 
the  client,  if  upon  being  notified  of  it,  he  does  not  promptly 
disclaim  the  act.  (Johnson  v.  Gibbons,  27  Grat.  636  & 
seq;  Law  v.  Crop,  1  Black,  539.) 

In  general,  every  mere  authority  is  liable  to  he  revoked 
at  pleasure,  and  is  impliedly  revoked'hj  the  death  of  the 
author  of  the  power;  nor  for  the  most  part,  is  the  case  of 
an  attorney  an  exception  to  either  branch  of  the  propo- 
sition. We  shall  see  that  in  England,  for  as  much  as  at- 
tornies  are  oflicers  of  the  courts  of  law^  neither  the  client 
nor  the  attorney  can  recede  from  his  engagement,  with- 
out the  sanction  of  the  court ;  but  in  the  courts  of  equity. 
the  solicitor's  power  may  be  revoked  or  surrendered,  at 
the  absolute  pleasure  of  either  party.  It  is  the  general 
doctrine,  that  the  death  of  the  client  determines  the  attor- 
ney's authority  ;  insomuch,  that  without  renewed  powers 
from  the  representative  of  the  deceased,  he  cannot  even 
revive  the  suit.  (Bac.  Abr.  Attorney  (C)  ;  Wood  v.  Hop- 
kins, 2  Penn.  689 ;  Campbell  v.  Kincaid,  3  Monroe  (Ky.), 
566.)  But  in  Virginia,  it  is  held  that  the  death  of  the 
client  does  not  put  an  end  to  the  attorney's  powers ;  and 
that  the  authority  to  act  for  the  new  parties,  both  in  re- 
viving the  suit,  and  in  acting  for  them  ailter  revivor,  must 
be  presumed  to  exist,  in  the  absence  of  evidence  to  the 
contrary.  (Wilson  &  Wife,  &c.  v.  Smith,  22  Grat.  506. 
See  mil  V.  Mendenhall,  21  Wal.  453.) 
2'.  Attorney's  Privileges. 

Tia^  privileges  of  attomies  are  next  to  be  noted,  which 
are  conferred,  it  will  be  observed,  for  the  benefit  of  their 
clients.  Thus,  they  are  exempt  from  arrest  in  civil  causes, 
Bac.  Abr.  Attorney  (G) ;  Comm'th  v.  Ronald,  4  Call.  98); 
and  also  from  serving  as  jurors  (V.  C.  1873,  c.  158,  §  2) ;  and 
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in  Pennsylvania,  they  are  privileged  from  serving  as  over- 
seers of  the  poor,  supervisors  of  roads,  constables,  and 
other  such  oflScers.  (Bac.  Abr.  Attorney  (G) ;  Rasp  v. 
Fisher,  1  Yeates,  360.)  Attornies  are  allowed  to  cxamino 
the  papers  in  the  clerk's  office,  paying  the  clerk  no  fee 
therefor  if  the  cause  be  still  penaing  (V.  C.  1873,  c.  180, 
§  10),  and  may  withhold  papers  belonging  to  a  client  un- 
til their  fees  be  paid.  So  also,  they  have  a  lien  on  the 
client's  funds  in  transitu  in  their  hands,  or  in  the  hands 
of  the  opposite  party  or  of  the  officer ;  and  on  applica- 
tion of  the  attorney,  the  court  will  direct  the  money  to  be 
paid  to  the  attorney ;  and  payment  to  the  client,  after 
notice  from  the  attorney,  without  reserving  the  amount  of 
his^  fees,  will  be  in  the  payer's  own  wrong,  and  will  ex- 
pose him  to  pay  such  fees  out  of  his  own  pocket.  (S 
Tuck.  Com.  49;  Bac.  Abr.  Attorney  (P)  ) 
3'.  Attorney's  Liabilities. 

On  the  other  hand,  an  attorney  is  liable  to  his  client 
for  any  damages  sustained  by  him  by  the  attorney's 
.  neglect,  or  ignorance  of  his  professional  duty.  (V.  C. 
1873,  c.  160,  §  9.)  The  ignorance,  it  seems,  irvust  he  gross^ 
and  the  negligence  ordinary ^  in  order  to  charge  the  attor- 
ney ;  and  he  is  protected  when  he  acts  to  the  best  of  a 
reasonable  skill  and  knowledge,  and  without  such  culpa- 
ble neglect.  (Stephens  v.  White,  2  Wash.  211 ;  Pitt  v. 
Yalden,  4  Burr.  2061 ;  Parker  v.  Kolls,  14  0.  B.  (78  E. 
0.  L.),  706.)  Thus,  an  attorney  is  liable  for  the  conse- 
quences of  ignorance,  or  non-observance  of  the  rules  of 
practice  of  the  court ;  for  the  want  of  care  in  the  prepar- 
ation of  the  cause  for  trial  (as  for  example,  the  want  of 
a  declaration,  or  of  a  plea,  &c.),  or  in  procuring  the  at- 
attendance  of  witnesses,  if  he  takes  that  duty  upon  him- 
self ;  and  for  the  mismanagement  of  the  cause  in  partic- 
ulars ordinarily  allotted  to  counsel,  or  in  that  case  as- 
sumed by  him  ;  whilst  on  the  other  hand,  he  is  not  an* 
swerable  for  errors  in  judgment  upon  points  of  new 
occurrence,  or  of  nice  and  doubtful  construction.  (Chit. 
Cont.  556  ;  Godefroy  v.  Dalton,  6  Bingh.  (19  E.  0.  L.), 
460 ;  Reece  v.  Eigby,  4  B.  &  Aid.  (6  E.  0.  L.),  202 ; 
Hunter  v.  Caldwell,  10  Q.  B.  (59  E.  C.  L.),  81 ;  Marsh  v. 
Whitmore,  21  Wal.  178.) 

The  remedy  against  an  attorney  for  professional  de- 
fault is,  for  the  most  part,  by  action  of  trespass  on  the 
case  in  assumpsit,  or  less  frequently  trespass  on  the  case, 
(1  Chit.  PI.  153,  115);  but  in  a  very  plain  and  gross  case 
of  misconduct,  application  may  be  made  to  the  equitable 
power  of  the  court  by  motion  in  the  cause  wherein  the 
wrong  occurred.     (Pitt  v.  Yalden,  4  Burr.  2060;  Barker 
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V.  Butler,  2  Wm.  Bl.  780;  Russell  v.  Palmer,  2  Wils. 
325 ;  Fowkes  v^.  Pratt,  1  P.  Wm.  593 ;  Bac.  Abr.  Attor- 
ney, (H).) 

It  is  not  the  attorney's  duty  to  collude  with  his  client 
to  put  in  sham  defences  and  pleadings  that  he  knows  to 
be  false,  nor  even  to  comply  with  his  client^s  instructions 
by  doing  what  is  merely  meant  for  dday.  And,  there- 
fore, no  action  can  be  maintained  against  him  for  omit- 
ting to  do  any  of  these  things ;  nay,  whilst  such  sham 
defences  and  false  pleadings  may  not  be,  and  indepen- 
dently of  some  special  rule,  are  not  void,  yet  the  attorney 
who  puts  them  in,  knovnng  their  character,  is  liable  to  pay 
the  costs  arising  out  of  thenr,  and  to  be  otiierwise  pun- 
ished for  malrpractice.  (Bac.  Abr.  Attorney  (D) ;  Vin- 
cent V.  Groom,  1  Chit.  (18  E.  C.  L.)  182;  Merrington  v.. 
Becket,  2  B.  &  Or.  (9  E.  C.  L.)  18 ;  Pierce  v.  Blake,  2 
Salk.  515 ;  Johnson  v.  Alston,  1  Campb.  176.)  8o  an 
attorney  is  not  obliged  by  his  duty  to  his  client  to  violate 
any  moral  duty  as  a  man,  or  as  a  citizen,  (Wells  v.. 
Conmi'th,  21  Grat.  508.) 

The  measure  of  damages  in  an  action  against  an  attor- 
ney for  negligence,  is  the  loss  sustained  by  reason  of  the 
neglect ;  for  which  no  general  rule  can  be  laid  down ;  but 
in  fact  when  the  circumstances  are  known,  it  is  usually 
not  diJBScult  to  estimate  it.  (Chit.  Cont.  869  &  seq;; 
Sedgw.  Dam's,  104-'5.)  Where  the  injury  consists  in 
the  loss  of  a  debt,  by  the  attorney's  default,  the  measure 
of  damages  was  formerly  held  to  be  the  principal  of  the 
debt  without  interest.  (Bootes  y.  Stone,  2  Leigh,  650) ; 
but  at  present  in  Virginia  interest  may  be  allowed  in  the 
discretion  of  the  jury,  and  probably  would  generally  be 
allowed.     (V.  C.  1873,  c.  173,  §  14.) 

There  is  one  species  of  misconduct  of  attornies,  so  fla- 
grant and  disgraceful,  that  a  very  summary  remedy,  and 
an  exemplary  penalty  are  provided  for  it,  namely:  the 
failure  to  pay  money  collected  for  clients.  The  amount 
may  be  recovered  by  warrant  before  a  justice,  or  by  suit 
or  motion  in  court,  (according  to  the  sum  withheld);  and 
damages  in  lieu  of  interest,  not  exceeding  fifteen  per  cent 
per  annumy  until  paid,  may  be  awarded  against  the  delin* 
quent,  who  in  respect  to  the  same  is  denied  by  the  ex- 
press terms  of  the  Constitution  any  homestead  exemption.. 
(V.  C.  1873,  c.  160,  §  10;  Va.  Const.  69,  Act  xi.,  §  1.) 

The  duties  of  an  attorney  involve  the  faithful  and  un- 
swerving maintenance  of  the  legal  rights  of  his  client ;  but 
not  at  the  expense  of  violating  his  obligations  as  a  man 
or  a  citiserij  (Wells  v.  Comm'th,  21  Grat.  508);  and  the^ 
inviolable  preservation  of  the  secrets  intrusted  to  him  in. 
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his  professional  capacity j  not  only  in  the  conduct  of  salts, 
but  when  for  any  purpose  his  professional  services  are 
called  into  requisition,  as  to  give  counsel,  or  to  prepare  a 
document,  &c.  These  secrets  he  cannot  be  constrained, 
nor  indeed  vrill  be  permitted  to  reveal  without  the  consent 
of  the  client,  to  whom,  and  not  to  him,  the  privilege  be- 
longs. (1  Greenl.  Ev.  §  237,  &c;  Parker  v.  Carter,  4 
Munf.  273;  Lyle  v.  Higginbotham,  10  Leigh,  75-'6; 
Chahoon's  Case,  21  Grat.  836,  &c.) 

The  privilege,  it  will  be  observed,  continues  indefinitely, 
and  extends  to  all  cases  of  professional  employment  or 
consuliationy  and  not  merely  to  suits,  (1  Greenl.  £  v.  §  240 ; 
2  Tuck.  Com.  48 ;  Parker  v.  Carter,  4  Munf.  273).  Nay, 
though  the  retainer  be  declined,  in  consequence  of  the 
fraudulent  designs  of  the  client,  the  attorney  is  still  not 
permitted  to  divulge  his  disclosures,  (Cromack  v.  Heath- 
cote,  2  Bro.  &  Bingh.  (6  E.  C.  L.),  4).  The  rule,  for 
similar  reasons,  is  extended  to  interpreters  between  coun- 
sel and  client,  and  also  to  attorney's  clerks,  as  being  ne- 
.  cessary  auxiliaries  to  attornies  and  counsel  in  the  admin- 
istration of  justice;  but  it  is  not  extended  to  a  student  in 
a  lawyer's  office,  nor  to  a  minister  of  religion,  to  whom  a 
penitent's  confession  is  made.  (1  Greenl.  Ev.  §  239 ;  Id. 
§  247:  2  Tuck.  Com.  48.) 

Provision  is  made  with  us  by  statute  for  the  perform- 
ance by  counsel  of  a  new  function,  namely :  to  act  as  judge 
in  the  courts  of  original  jurisdiction,  (i,  e.  in  the  county, 
corporation  and  circuit  courts,)  when  ihe  regular  judge  is 
so  situated  as  to  render  it  improper  in  his  judgment  for 
him  to  decide,  or  to  preside  at  the  trial  of  any  civil  cause 
pending  therein.  The  parties,  plaintiff  and  defendant, 
select  the  individual  with  the  consent  of  the  judge  entered 
of  record,  and  thereupon,  the  person  selected  proceeds  in 
the  same  manner,  and  with  like  powers,  as  the  judge  of  the 
court  would  have,  were  he  sitting.  (V.  C.  1873,  c. 
155,  §  25.) 

As  to  the  dissolution  of  the  relation  of  attorney  and 
client,  it  seems  that  in  the  commion  law  courts  tlie  relation 
cannot  be  changed  withotU  a  judges  order.  And  the 
judge  should  always  take  care  to  provide  in  his  order,  that 
papers  shall  not  be  taken  out  of  the  attorney's  hands,  un- 
til his  costs  are  paid^  ( Walmesley  v.  Booth,  2  Atk.  27 ; 
Twort  V.  Daysell,  13  Ves.  196 ;  Cowell  v.  Simpson,  16 
Ves.  281.)  In  the  courts  of  equity  the  rule  is  different. 
A  solicitor  may  decline  to  proceed  with  a  suit  (Commesell 
V.  Poynton,  1  Swanst.  1,)  or  the  client,  without  any  ap- 
plication to  the  court,  may  change  his  solicitor,  (Creswell 
V.  Byron,  14  Ves.  272,)  whilst  fraud  or  unfair  advantage 
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on  either  side  is  prevented,  in  the  one  case  by  allowing 
the  discharged  solicitor  to  retain  the  client's  papers  niitil 
the  costSy  justly  due,  are  paid,  (Ross  v.  Laughton,  1  Ves. 
&  Beame,  350);  and  in  the  other  case,  by  disallowing  to 
a  solicitor,  who  refuses  to  proceed  with  a  suit,  any  lien  on 
the  funds  in  the  court  for  his  costs,  and  by  qualiiying  his 
lien  even  on  papers  in  his  hands  so  as  to  prevent  his  im- 
peding the  hearing  of  the  cause.  (Creswell  v.  Byron,  14 
Ves.  272 ,  Merry  weather  v.  Mellish,  13  Ves.  162 ;  Mayne 
V.  Watts,  3  Swanst.  95.) 

In  respect  to  the  compensation  of  attomies^  the  policy 
so  long  and  so  vainly  persisted  in  of  prescribiug  and  limit- 
ing their  fees  was  abandoned  at  the  revisal  of  1849,  so 
that  since  that  period  an  attorney  may  make  any  contract 
for  fees  with  his  client ;  and  it  will  be  valid,  and  may  be 
enforced  like  other  contracts,  (V.  C.  1873,  c.  160,  §  11) ; 
nor  does  it  seem  to  be  material  whether  the  contract  is 
express  or  implied,  so  that,  if  no  contract  be  proved,  the 
attorney  will  be  entitled  to  recover  a  fair  and  adequate 
compensation  for  his  services.  It  should  be  observed, 
however,  that  the  clerk  is  not  authorized  to  tax  against 
the  losing  party  any  other  attorney's  fee  (whatever  the 
successful  adversary  may  have  actually  paid)^  than  the 
very  inconsiderable  sums  prescribed  by  law,  in  most  cases 
not  to  exceed  $2.50  in  a  court  of  laWy  and  $15  in  a  court 
of  equity^  and  even  in  the  court  of  appeals  no  more  than 
$20. 

If  an  attorney  receives  his  fee,  and  then  dies  before  the 
business  is  completed,  it  is  considered  the  better  opinion, 
that  his  representatives  are  not*  bound  to  refund.  The 
engagement  as  an  attorney^  it  is  said,  is  the  consideration 
of  the  fee,  and  the  party  having  been  prevented  by  death 
from  performing  his  part  of  the  contract,  is  in  no  default 
therefor,  nor  can  there  be  any  apportionment  in  such  a 
case*     (2  Tuck.  Com.  49 ;  2  Evans'  Pothier,  43.) 

Secttion  ii. 

2\  The  Several  Classes  of  Courts. 

Let  us  consider,  (1),  The  several  classes  of  courts  in  Eng- 
land ;  and  (2),  The  several  classes  of  courts  in  Virginia,  in- 
cluding those  of  the  United  States  which  assist  in  administer- 
ing justice  to  the  people  of  Virginia ; 
W.  C. 
1*.  The  Several  Classes  of  Courts  in  England. 

Very  considerable  changes  in  the  system  of  English  courts 
having  been  wrought  by  the  Judicature  Act  of  1873,  and  the 
amendments  thereto,  it  will  be  proper  to  advert  to  (1),  The 
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several  classes  of  courts  existing  in  England  prior  to  the  re- 
cent legislation  ;  and  (2),  The  several  classes  of  courts  as  oiv 
ganized  by  that  legislation ; 
W.  C. 

1*.  The  Several  Classes  of  Courts  Existing  in  England  prior 
to  the  Becent  Legislation. 

See  3  Bl.  Com.  30  &  seq ;  Bac.  Abr.  Courts,  <Src.:  Court  of 
Parliament,  Court  of  Chancery,  Court  of  King's  Bench, 
Court  of  Common  Pleas,  Court  of  Exchequer,  Court  of  the 
Earl  Marshal,  &c..  Court  of  Oyer  and  TerTnineVy  Court  of 
Assize  and  Jf^id  PriuSj  Court  of  Sessions  of  Justices  of  the 
Peace,  the  Ecclesiastical  Courts,  the  Court  of  Admiralty, 
the  Palace  Court,  the  Courts  Palatinate,  the  Courts  of 
the  Royal  Franchise  of  Ely,  Courts  of  the  Forest,  the 
Sheriff's  Torn,  the  Court  Leet,  the  County  Court,  the 
Hundred  Court,  the  Court  Baron,  Courts  of  the  Cinque 
Ports,  the  Courts  of  the  Stannaries^  the  Court  of  Commis- 
sioners of  Sewers,  Court  of  Pipowders^  the  Courts  in  Lon- 
don. 

These  titles^  transcribed  from  Bacon's  Abridgment,  will 
present,  in  the  most  accessible  form,  the  most  important 
learning  touching  the  English  courts ;  a  learning,  most  of 
which  is  indispensable  to  a  well-educated  lawyer  to  know,  and 
nearly  all  of  which  it  is  interesting  and  desirable  to  be  ac- 
quainted with.  Blackstone's  exquisite  analysis  and  classifi- 
cation will  make  it  not  difficult  either  to  acquire  or  retain 
such  knowledge. 

Following  that  analysis,  it  is  proposed  to  advert,  (l),To  the 
courts  of  general  jurisdiction  throughout  the  realm ;  and 
(2),  To  the  courts  of  private  or  special  jurisdiction  ; 
W.  C. 
1®.  The  Courts  of  General  Jurisdiction  throughout  the  Realm. 
This  very  large  class  of  courts  is  incomparably  the  most 
important ;  and  as  no  lawyer,  affecting  to  be  well  informed, 
can  be  ignorant  of  their  character  and  functions  without  re- 
proach and  discredit,  the  student  is  exhorted  patiently  to 
master  the  brief  abstract  which  follows  now,  and  at  a  more 
convenient  season  go  over  them,  as  presented  in  Bacon,  under 
the  several  titles  above,  and  that  notwithstanding  the  radical 
changes  therein  wrought  by  recent  legislation. 

Let  us  next  observe  the  subordinate  classes  included  under 
this  great  head,  namely :  (1),  The  courts  of  common  law  and 
equity;  (2),  The  courts  ecclesiastical;  (3),  The  courts  military; 
and  (4),  The  courts  maritime ; 
W.  C. 
1'.  The  Courts  of  Common  Law  and  Equity. 

This  to  ordinary  practitioners  is  the  most  important 
class  under  this  most  important  head ;  although  the  oourts 
ecclesiastical  and  courts  maritime  also  demand  close  at- 
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tention.      The  several  courts  of  common  law  and  equity 
may  be  enumerated  thus,  mimely: 

(1),  Court  of  Pie  Poudre ; 

(2),  Court  Baron; 

(3),  Hundred  Court; 

(4),  County  Court ; 

(6),  Court  of  Common  Pleas ;   )  These   are   the  three 

(6),  Court  of  Exchequer ;  >    great  Law  Courts  of 

(7),  Court  of  King's  Bench ;      )  *  Westminster  Hall. 

(8),  Court  of  Chancery ; 

1,  The  Ordinary  Court  of  Chancery, 

2,  The    Extraordinary    Court   of   Chancery,   or 

Court  of  Equity  ; 

(9),  Court  of  Exchequer-Chamber; 

(10),  House  of  Peers; 

(11),  Courts  of  Assize,  and  of  Nisi-Privs. 
See  3  Bl.  Com.  30,  &c. ; 

W.  C. 
1«.  Court  of  Pie-Poudre, 

The  court  of  pi&-poudre  is  a  court  of  record^  incident 
to  a  fair  or  market.  It  is  held  by  the  steward  of  him 
who  hath  the  franchise  of  the  fair  or  market.  Its  juris- 
diction extends  to  administer  justice  for  all  commercial 
injuries  done  in  that  very  fair  or  market^  and  not  in  any 
preceding  one.  So  that  the  injury  must  be  done,  com- 
plained of,  heard  and  determined  within  the  compass  of 
orkje  and  the  same  day^  unless  the  fair  or  market  con- 
tinues longer.  As,  therefore,  it  is  the  lowest^  so  it  is 
at  the  same  time,  the  most  expeditious  court  of  justice 
known  to  the  laws  of  England.  Lord  Coke's  etymology 
of  the  designation,  pie^poudre  is  as  if  curia  pedis  puU 
verizatiy  because  justice  is  there  done  as  speedily  as  dust 
can  fall  from  the  foot;  but  the  etymology  given  by 
Barrington,  in  his  "Observations  on  Ancient  Statutes,"^ 
is  commended  by  Blackstone  as  more  satisfactory.  He 
derives  it  irom  joied-puldreatix  {a,  peddlery  in  old  French) 
and,  therefore,  signSfying  the  court  of  such  petty  chap- 
men as  resort  to  fairs  or  markets.  As  this  court  is  a 
court  of  record,  a  lorii  of  error  lies  to  it  from  the 
superior  courts  at  Westminister.  (3  Bl.  Com.  32.) 
2«.  Court-Baron. 

The  court-baron  is  a  court  incident  to  every  manor  in 
England.  It  is  holden  by  the  steward  of  the  lord  of 
the  manor ;  but  the  judges  who  determine  all  questions 
there  arising  are  the  freeholderSy  the  tenants  of  the  lord, 
who  are  the  pares  (peers)  of  each  other,  and  are  bound 
by  their  feudal  tenure  to  assist  their  lord  in  the  domes- 
tic dispensation  of  justice.  Its  most  important  business 
is  to  determine,  by  writ  of  righty  all  controversies  relating 
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to  the  right  of  lands  within  the  manor ;  but  it  may  also 
hold  plea  of  personal  actions,  where  the  debt  or  damages 
do  not  amount  to  forty  shillings.  But  as  the  proceed- 
ings may  be  removed  into  the  higher  courts  by  writs 
contrived  for  the  purpose,  it  is  in  modern  times  of  little 
practical  account  in  the  judicial  system  of  England.  It 
is  710^  a  court  of  record,  and,  therefore,  710  writ  of  error 
lies  to  its  judgments,  although,  by  means  of  a  writ  of 
false  judgment,  its  decisions  may  be  reviewed  in  the 
courts  at  Westminster.  (8  Bl.  Com.  33-'4;  Bac.  Abr. 
Court  Baron,  (p.  778).) 
3«.  Hundred  Court. 

The  hundred  court,  like  the  court-baron,  is  not  a  court 
of  record.  It  is  only  a  larger  court-baron,  being  held 
ror  all  the  inhabitants  of  a  particular  hundred^  instead 
of  a  manor.  The  free  suitors  here  also  are  the  judges, 
as  in  the  case  of  a  court-baron,  and  the  steward  of  the 
lord  of  the  hundred  is  only  the  registrar,  as  he  is  in 
the  former  court.  It  has  the  same  jurisdiction  over 
causes  as  the  court-baron,  and  for  a  like  reason,  has  fal- 
len into  similar  disuse  with  that  court.  (3  Bl.  Com. 
34r-'5  ;  Bac.  Abr.  Hundred  Court,  (p.  777).) 
4«.  County  Court. 

The  county  court,  which  is  not  a  court  of  record,  is  a 
court  incident  to  the  jurisdiction  of  the  sheriff.  The 
freeholders  of  the  county  are  the  judges,  and  the  sheriff 
is  the  ministerial  officer.  It  may  hold  pleas  of  debt,  or 
damages  under  the  value  of  forty  shillings ;  and  by  virtue 
of  a'  writ  called  Sijusticies,  it  may  take  cognizance  also 
of  many  real  actions,  and  of  all  personal  actions.  It 
is  held  monthly,  and  at  a  very  early  period  was  a 
court  of  great  dignity  and  splendor ;  the  bishop  and  the 
earl,  with  the  principal  men  of  the  shire,  sitting  therein 
to  administer  justice,  both  in  lay  and  ecclesiastical  causes. 
Its  dignity,  however,  was  much  impaired  when  the  bishop 
was,  by  his  ecclesiastical  superiors,  prohibited,  and  the 
earl  neglected  to  attend  it.  And  in  modern  times,  as 
proceedings  are  removable  hence  into  the  superior  court, 
as  from  the  hundred  courts  and  courts-baron,  the  same 
disuse  of  bringing  actions  therein  has  ensued  as  in 
those  courts.  (3  Bl.  Com.  35-6;  Bac.  Abr.  County 
Court,  (p.  776).) 

The  justices  of  the  peace  also  hold  courts  in  every 
county,  which,  however,  are  distinguished  from  the 
county  courts.  The  justices'  courts  are  known  as  sessions, 
and  are  courts  of  quarter  sessions,  or  general  sessions  for 
the  whole  county,  which  are  held  four  times  a  year ;  and 
special  sessions,  held  on  particular  occasions,  or  for  the 
several  divisions  into  which  the  county  is  distributed  for 
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matters  of  local  police.  The  quarter  or  general  sessions^ 
besides  the  charge  of  the  police  of  the  county,  have  a 
criminal  jurisdiction  of  considerable  importance,  embrac- 
ing the  lessor  felonies,  and  all  misdemeanors.  The  gen- 
eral sessions  may  summon  a  grand  jury,  and  is  believed 
to  be  a  court  of  record.  (3  Steph.  Com.  43;  4  Do.  335, 
&c. ;  Bac.  Ab.  Court  of  Sessions,  (p  715).) 

These  four  are  the  several  species  of  common  law  courts 
which,  though  found  everywhere  throughout  the  realm^ 
are  nevertheless  of  a  partial  jurisdiction,  so  that  each 
court  is  confined  in  its  cognizance  to  limited  districts ; 
although  provision  is  made  that  they  may  communicate 
with  and  be  members,  as  it  were,  of  the  superior  courts 
of  a  more  extended  and  general  nature,  which  are  cal- 
culated for  the  administration  of  redress,  not  in  any  one 
lordship,  hundred  or  county  only,  but  throughout  the 
whole  kingdom,  of  which  sort  are  the  courts  of  this  class 
yet  remaining  to  be  mentioned.  (3  Bl.  Com.  37.) 
5^.  Court  of  Common  Pleas. 

This  court  is  a  court  of  record.  It  is  sometimes  de- 
nominated the  court  of  common  hench.  Its  jurisdiction 
is  of  pleas  or  causes  between  private  {or  common)  per- 
sons, and  it  has  exclusive  cognizance  of  real  actions.  It 
was  the  first  branch  lopped  off  from  the  court  of  aula 
reffiay  being  created  by  Magna  Charta,  (16  John,  A.  D. 
1215).  In  order  that  private  subjects  might  not  be 
obliged  to  follow  the  king  wherever  he  might  be  in  Eng- 
land, to  obtain  justice,  which  was  felt  to  be  a  very  great 
grievance,  but  which  was  unavoidable  as  long  as  the 
court  of  aula  regia  (which  sat  always  in  the  hall  of  the 
king's  palace,)  was  the  only  court  of  general  jurisdiction 
in  the  kingdom,  the  statute  of  Magna  CTiarta  enacts 
that  "  comm^unia  pladta  non  sequantur  cumamregisy  sed 
teneantur  in  aliquo  loco  certoP  And  this  certain  place 
was  established  in  Westminster  Hall,  the  place  where 
the  aula  regia  originally  sat  when  the  king  resided  in 
London,  and  there  it  has  ever  since  continued.  The 
judges  of  the  court  of  common  pleas,  until  1831,  con- 
sisted of  a  chief-justice  and  three ^wwrii  judges;  but  by 
statute  of  that  year,  (11  Geo.  IV,  and  1  W m.  IV,  c.  70,) 
the  number  oi  puisne  judges  was  increased  to  four,  and 
has  since,  by  statute,  been  augmented  to  five.  So  that 
until  1873  the  court  consisted  of  six  judges,  a  chief  and 
five  puisn^  justices,  which  is  the  number  also  in  the  two 
following  courts.  (3  Bl.  Com.  37  &  seq;  1  Do.  22-'a 
&  seq;  3  Steph.  Com.  402  &c.,  406.) 
6«.  Court  of  Exchequer. 

The  ccyurt  of  exchequer  is  also  a  court  of  record^  and 
may  be  considered  as  the  second  branch  lopped  off  from 
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the  aula  regia^  which  took  place  in  the  time  of  Edward 
I,  apparently  by  an  effort  of  royal  power,  without  the  aid 
of  Parliament.  Originally  it  was  charged  only  with 
those  causes  which  concern  the  Tdng^a  revemtej  but  by 
what  is  known  as  the  fiction  of  qic<Hninic8,  (namely: 
that  the  plaintiff  was  the  kin^s  debtor^  and  by  reason  of 
the  wrong  done  him  was  the  less  able  to  satisfy  the  king), 
it  came  to  extend  its  jurisdiction  to  all  personal  actions. 
From  the  time  of  the  separation  of  the  exchequer  from 
the  aula  regia  down  to  1842,  it  was  sub-divided  into  a 
court  of  equity  and  a  court  of  common  law.  But  by 
statute  of  that  year  (5  Vict.  c.  5),  its  equitable  jurisdic- 
tion was  transferred  to  the  court  of  chancery ;  and  since 
that  period  it  has  been  a  court  of  revenue  and  a  court  of 
law  only.  Its  judges  for  many  ages  were  four  in  num- 
ber, namely :  6ne  chief-baron  and  three  puisn6  barons. 
But  by  11  Geo.  IV,  and  1  Wm.  IV,  c.  70,  the  number  of 
judges  was  increased  to  five,  and  until  1873  was  six, 
namely,  one  chief  and  five  puisn^  barons.  (3  Bl.  Com. 
43  &  seq;  3  Steph.  Com.  397  &  seq;  400  &  seq;  Bac. 
Abr.  Court  of  Exchequer,  (p.  698).) 

The  court  is  called  the  exchequer  (scaccarium)  from 
the  old  French  word  eschequier,  from  the  chequed  doth, 
resembling  a  chess-board,  which  used  to  cover  the  table 
there,  and  on  which,  when  certain  of  the  king's  accounts 
were  made  up,  the  sums  were  marked  and  scored  with 
counters.  (3  Bl.  Com.  44 ;  Bac.  Abr.  Court  of  Exche- 
quer, (p.  698).) 
7«.  Court  of  King's  Bench. 

The  court  of  king's  (or  queen's)  bench  is  a  court  of 
record.  It  is  the  remnant  of  the  aula  regia^  and  like 
that,  purports  to  be  presided  over  hy  the  king  (or  queen) 
in  person^  although,  in  fact,  the  monarch  has  not,  within 
the  definite  memory  of  man,  had  any  voice  in  its  deliber- 
ations. It  possesses  the  residuum  of  jurisdiction  which 
once  belonged  to  the  aula  7'egia^  which  has  not  .been 
parcelled  out  to  the  two  last-named,  or  to  other  courts;  and 
in  the  course  of  ages  has  considerably  usurped  the  cog- 
nizance originally  assigned  to  tlie  common  pleas.  It 
keeps  all  inferior  jurisdictions  within  the  proper  bounds, 
either  removing  their  proceedings  to  its  own  forum,  or 
prohibiting  their  progress  below.  It  superintends  aU  civil 
corporations  in  the  kingdom.  It  commands  magistrates 
to  do  what  their  duty  requires,  in  every  case  where  there 
is  no  other  specific  reinedy.  It  protects  the  liberty  of 
the  subject  by  speedy  and  summary  interposition ;  and 
it  takes  cognizance  both  of  criminal  and  ciml  causes.  On 
the  plea  side,  or  civil  branch,  it. has  original  jurisdiction 
of  ail  actions  for  trespass  or  other  injury  alleged  to  be 
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committed  vi  et  armiSj  of  actions  for  forgery  of  deeds, 
maintenance,  conspiracy,  deceit,  and  actions  on  the  case 
which  allege  any  falsity  or  fraud  ;  all  of  which  savor  of 
a  criminal  nature^  although  the  action  is  brought  for  a 
civil  remedyy  and  make  the  defendant  liable  in  strict- 
ness to  pay  a  fine  to  the  king,  as  well  as  damages  to  the 
injured  party.  The  same  doctrine  is  now  extended  to 
all  actions  on  the  case  whatsoever ;  but  no  action  of  debt, 
or  of  detinue,  or  any  other  mere  civil  action  can,  by 
the  common  law,  be  prosecuted  by  any  subject  in  this 
court,  by  original  writ  issuing  out  of  chancery.  And 
yet  this  court  might  always  have  held  plea  of  any  civil 
action  (other  than  actions  reaJ)^  provided  the  defendant 
were  an  officer  of  the  courts  or.  in  the  custody  of  the 
marshal  or  prison-keeper  of  this  court,  for  a  breach  of 
the  peace,  or  any  other  offence.  And,  in  process  of  time, 
it  began,  ^y  a  Jictiony  to  hold  plea  of  all  personal  actions 
whatsoever,  and  has  continued  for  ages  so  to  do,  it  being 
surmised  that  the  defendant  is  arrested  for  a  supposed 
ti'espass,  which  he  never  has  in  reality  committed  or  been 
charged  with;  and  being  thus  pretendedly  in  the  custody 
of  the  marshal  of  the  court,  the  plaintiff  is  at  liberty  to 
proceed  against  him  for  any  other  personal  injury y  either 
by  breach  of  contract,  or  by  tort;  which  surmise  of 
being  in  the  marshal's  custody  the  defendant  is  not  at 
liberty  to  dispute.  And  thus,  by  this  fiction  (as  in  the 
court  of  exchequer,  by  the  fiction  of  quo  fninus)^  the 
three  great  law-courts  of  the  realm,  the  common  pleas, 
exchequer,  and  king's  bench,  have,  as  to  personal  actions^ 
a  precisely  concurrent  jurisdiction.  The  judges  of  the 
court  were,  until  1831,  four  in  number,  namely,  a  chief 
and  three  puisnes^  which  number  was  increased  by  statute 
of  that  year,  as  above-stated,  to  five,  a  chief  and  four 
pusinSsy  and  until  1873  was  six,  a  chief  and  ^^e  puisnes. 
(3  Bl.  Com.  41  &  seq ;  3  Steph.  Com.  403,  &c.;  Bac.  Abr. 
Court  of  King's  Bench,  (p.  670).) 
8«.  Court  of  Chancery ;  W.  C. 
1^.  The  Judges  of  the  Court  of  Chancery. 

The  judges  of  the  court  of  chancery  for  many  ages 
have  consisted,  until  recently,  of  only  the  Lord  Chan- 
cellor and  the  Master  of  the  Rolls.  The  great  increase 
of  business  has  made  it  indispensable  to  increase  the 
number  of  judges  in  the  court,  until,  of  late,  instead 
of  twOy  there  were  seven^  namely,  (1),  The  lord  chancel- 
lor ;  (2),  The  lords  justices  of  appeal,  two  in  number  ; 
(3),  The  master  of  the  rolls ;  and  (4),  The  vice-chancel- 
lors, in  number  three. 

The  master  of  the  rolls  and  the  vice-chancellors  have 
.  each  a  separate  court  of  his  own,  exercising  a  concur- 
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rent  jarisdiction,  from  which  an  appeal  lies  to   the 
court  of  appeal  in  chancery,  which  is  composed  of  the 
lord  chancellor  and  the  two  lords  justices,  and  thence 
to  the  House  of  Lords ; 
W.  C. 
1*.  The  Lord  Chancellor. 

See  3  Bl.  Com.  46-7 ;  3  Steph.  Com.  407-'8 ;  Bac. 
Abr.  Court  of  Chancery,  (p.  681.) 
2^.  The  Lords  Justices  of  Appeal. 
3*.  The  Master  of  the  Kolls. 

See  3  Bl.  Com.  65,  n  (21);  3  Steph.  Com.  417-'8. 
4*.  The  Vice-Chancellors. 

See  3  Bl.  Com.  56,  n  (21) :  3  Steph.  Com.  418. 
2*^.  The  two  Divisions  of  the  Court  of  Chancery. 

The  court  of  chancery  in  England  consists  of  two 
distinct  tribunals,  namely,  the  ordinary  court,  being  a 
court  of  common  law,  and  the  extraordinary  court,  be- 
ing a  court  of  equity; 
W.  C. 
1*.  The  Ordinary  Court  of  Chancery. 

The  ordinary  court,  which  is  a  court  of  record^  is, 
as  we  have  seen,  a  court  of  common  law.  It  is  said 
by  Blackstone  to  be  much  more  ancient  than  the 
other  branch,  the  court  of  equity,  (3  Bl.  Com.  47) ; 
although  Lord  Campbell  conceives  their  antiquity  to 
be  the  same.  (1  Carapb.  Lives  of  Chan.  30.)  The 
jurisdiction  of  the  ordinary  court,  or  perhaps  it  would 
be  more  accurate  to  say  its  function^  is : 

(1),  To  hold  plea  upon  a  scire  facias  to  repeal  and 
cancel  the  king's  letters-patent,  when  made  against  law,, 
or  upon  untrue  suggestions. 

(2),  To  hold  any  plea  of  petition  of  right,  monstrane 
dedroit,  traverse  of  ofSce,  and  the  like,  where  the  Crown^ 
upon  mis.information,.has  invaded  the  subject's  righta 
of  property;  and, 

(3),  To  issue  (as  from  an  oJUcina  JustiticB)  all  origi- 
nal writs  that  pass  under  the  great  seal,  all  commis- 
sions of  bankruptcy,  idiocy,  lunacy,  and  the  like,  for 
which  the  court  is  always  open  to  the  subject,  in  order 
that  he  may  demand  ex  debito  jitstitics^  any  writ  that 
his  occasions  call  for.  (3  Bl.  Com.  47  to  49;  $ 
Steph.  Com.  408  to  410 ;  Bac.  Abr.  Court  of  Chan- 
cery, 681.) 
2'.  The  Extraordinary  Court  of  Chancery. 

The  extraordinary  court  of  chancery,  or  court  of 
equity^  acquired  its  anomalous  powers  and  jurisdiction 
by  slow  degrees.     It  is  not  a  court  of  record^  and  yet 
has  become  a  court  of  the  greatest  judicial  consequence, 
and  in  the  jurisprudence  of  Virginia,  and  of  most  of 
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the  Other  States  of  thie  Union,  holds  a  place  not  less 
important  than  in  England.  The  courts  of  equity, 
however,  in  this  country  have,  for  the  most  part,  cog- 
nizance, not  only  of  the  subjects  which  belong  to  the 
extraordinary  court  in  England,  but  of  most  of  those 
also  which  belong  to  the  ordinary  courts  as  to  cancel 
letters-patent  which  are  illegal  or  improperly  obtained, 
and  to  hold  plea  to  redress  wrongs  done  by  the  gov- 
ernment to  the  rights  of  property  of  the  citizen,  &c. 
The  court  is  not,  however,  with  as  an  offieinaju^tm, 
where  writs  are  manufactured ;  every  court  here  issu- 
ing for  itself  the  writs  which  it  has  occasion  to  use,  so 
that  properly  we  have  no  original^  but  only  jvdidal 
writs; 
W.  C. 
i^.  The  Origin  and  Progress  of  the  Extraordinary  Juris- 
dicUon  of  the  Court  of  Chancery. 

The  origin  of  most  of  the  branches  of  the  extra- 
ordinary or  equitable  jurisdiction  of  the  court  of  chan- 
cery in  England,  is  referred  to  several  distinct  causes 
operating  at  periods  far  separated  in  point  of  time, 
some  working  so  slowly  and  gradually  that  their  ef- 
fects can  only  be  observed  by  comparisons  instituted 
at  long  intervals,  and   others   accomplishing   very 
marked  results  at  a  definite  era; 
W.  C. 
1^  The  unreasonable  rigor  of  the  clerks  in  chancery^ 
or  their  remissness  in  omitting  to  devise  new  writs^ 
transgressionis   super  casum  (notwithstanding   the 
peremptory  mandate   contained   in   the   Stat.   1^ 
Edw.  I,  c.  24),  and  the  illiberality  of  the  judges  in 
declining  to  extend  the  remedial  effect  of  existing 
writs  to  new  cases. 

See  3  BL  Com.  49-51 ;  3  Steph.  Com.  410  to  412. 

2^.  The  Power  and  Influence  of  the  Barons  and  great 

Nobles  in  over-awing,  resisting  or  perverting  the 

ordinary    administration   of  justice,   through  the 

Courts,  by  combination  or  otherwise. 

See  1  Campb.    Uves  of  Chan.,  32 ;  1  Spence'& 
Eq.  Jur.  342-'3,  &c. 
S^.  The  frequent  Inadequacy  of  the  only  Remedies 
obtainable  in  the  Courts  of  common  law. 
See  1  Campb.  Lives  of  Chan.  32. 
41  The  Introduction  into  England  of  Uses  and  Trusts. 
(A.  D.  1370,  43  Edw.  III.) 

See  3  Bl.  Com.  51;  1  Spence's  Eq.  Jur.  442^ 
&c.,  346,  &o. 

Whenever,  in  any  of  these  cases,  the  subject  waa 
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unable  to  find  in  the  ordinary  courts  complete  and 
satisfactory  redress  for  his  wrongs,  he  carried  his 
grievances  to  the  foot  of  the  throne,  where  they 
were  heard  and  disposed  of  before  the  king  him- 
self; either  in  the  great  council  of  the  realm,  that 
is,  in  the  parliament^  or  in  his  lesser  and  more  select 
council,  of  which  the  chancellor  was,  for  the  most 
part,  a  chief  member,  and  being  at  once  the  most 
learned,  and  the  most  permanent,  he  monopolized 
by  degrees  the  sole  adjudication  of  all  such  extra- 
ordinary causes,  (1  Campb.  Lives  of  Chan.  30  & 
seq.;  1  Spence's  Eq.  Jur.  328  &  seq.) 
2\  The  present  Criterion  of  the  Extraordinary  Juris- 
diction in  Equity. 

In  modern  times,  a  criterion  of  equity-jurisdiction 
is  adopted,  corresponding  to  the  causes  in  which  it 
originated,  and  which  cherished  its  growth,  namely : 
the  insufficiency  of  the  remedy  at  law^  in  any  given 
case.  For  it  may  be  assumed  as  a  rule  welX  nigh, 
universal^  that  if  there  is  a  rights  and  no  remedy  at 
laWy  or  an  inadequate  one,  to  enforce  it,  a  proper  re- 
medy will  be  afforded  in  equity,  if  the  case  admits  of 
a  remedy.  (1  Stor.  Eq.,  §  33 ;  Alderson  v.  Biggars, 
4  H.  &  M.  470 ;  Nicholson  v.  Hancock,  Ibid.  491 ; 
Spotswood  V.  Higginbotham,  6  Munf.  313 ;  Poin- 
dexter  v.  Waddy,  6  Munf.  418;  Thornton  v.  Spots- 
wood,  1  Wash.  142;  Smith  v.  Marks,  2  Eand.  449  ; 
Brown  v.  Street,  6  Eand.  1 ;  Coffman  v.  Sangston  & 
als,  21  Grat.  263 ;  Mason  v.  Nelson,  11  Leigh,  227 ; 
Holland  &  ux  v.  Trotter,  22  Grat.  141.) 
3^^.  The  Nature  of  Technical  Equity,  as  understood  in 
England  and  the  United  States. 

It  is  obvious  from  what  has  been  said,  that  the 
term  equity^  as  employed  in  England  and  in  the 
American  States,  has  a  signification  very  different 
from  the  same  term  in  the  general  sense  of  Grotius, 
namely,  "  the  correction,  of  that  wherein  the  law  by 
reason  of  its  universality  is  deJicienL^^  The  English 
and  American  equity  so  incessantly  alluded  to  in  the 
text-writers,  is  well  defined  by  Judge  Story  to  be, 
"that  portion  of  remedial  justice  which  is  exclusively 
administered  by  a  court  of  equity,  as  contradistin- 
guished from  that  portion  of  remedial  justice  which 
is  exclusively  administered  by  a  court  of  common 
law."  (1  Stor.  Eq.  §  26  &  seq.)  The  same  writer 
further  discriminates  between  the  courts  of  equity 
and  the  courts  of  common  law,  by  reference  to  the 
particulars  following,  namely : 
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(1),  The  different  uhture&ofthe  rights  which  they 
are  respectively  designed  to  recognize  and  protect. 

e.  g.:  Trusts,  and  equitable  estates  generally  ;  in- 
juries arising  from  mistake,  fraud,  or  accident ;  many 
cases  of  penalties  and  forfeitures ;  cases  of  imposition 
and  unconscionable  bargains,  &c. 

(2),  The  different  natures  of  the  remedies  which 
they  apply. 

e.  g  :  The  specific  performance  of  certain  con- 
tracts ;  injunctions  to  prevent  irremediable  wrongs, 
&c. 

(3),  The  different  natures  of  the y5>rm«  ani  modes 
of  procedure  which  they  adopt. 

e,  g. :  Determining  contested  facts  by  the  court 
instead  of  by  a  jury ;  deriving  proofs  from  discoveries 
made  by  the  parties,  as  well  as  from  disinterested 
witnesses ;  taking  evidence  in  writing  in  the  shape  of 
depositions,  and  not  by  the  oral  examination  of  wit- 
nesses in  the  presence  of  the  court,  &c. 
9«.  Court  of  Exchequer-Chamber, 

The  court  of  exchequer-chamber  was  a  court  of  record^ 
and,  until  superseded  by  the  judicature  act  of  1873, 
was  exclusively  an  appellate  courts  having  no  orngi- 
nal  cognizance  whatsoever.  It  was  composed  of  the 
judges  of  any  two  of  the  superior  courts  of  Westmin- 
ster Hall,  to  revise  the  judgments  of  the  third.  Thus, 
in  the  court  of  exchequer-chamber,  the  judgments  of  the 
common  pleas  were  revised  by  the  justices  of  the  king's 
(or  queen's)  bench  and  the  barons  of  the  exchequer; 
the  judgments  of  the  court  of  exchequer  by  the  justices 
of  the  king's  (or  queen's)  bench  and  of  the  court  of 
common  pleas;  and  the  judgments  of  the  king's  (or 
queen's)  bench  by  the  justices  of  the  court  of  common 
pleas  and  the  barons  of  the  exchequer.  (3  Steph.  PI. 
419 ;  3  Bl.  Com.  65-  '6.) 
10«f.  House  of  Peers. 

The  house  of  lords  (or  peers),  besides  being  one  branch 
of  the  legislature,  whose  concurrence  is  necessary  to 
every  act  of  legislation,  is  also  the  supreme  court  of  ju- 
dicature in  the  kingdom  in  civil  causes,  succeeding^  in 
that  particular  to  the  cognizance  of  the  aula  regia.  it  is 
a  court  of  record,     (3  Bl.  Com.  66.) 

It  cannot  but  strike  one  with  a  sentiment  of  astonish- 
ment, that  a  people  so  practical  as  the  English  should 
have  acquiesced  for  so  many  centuries  in  an  arrange- 
ment which  submits  the  decisions  of  the  highest  juridical 
talent  and  learning  of  the  realm,  in  equity  as  well  as  at 
common  law,  to  be  reviewed  and  corrected  by  a  body, 
the  great  bulk  of  whose  members  have  received  no  legal 
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education  whatever,  and  who,  from  their  hereditary- 
wealth  and  social  position,  are  not  likely  to  be  much  in- 
terested in  legal  inquiries,  nor  to  be  willing  to  divert  & 
great  deal  of  attention  from  their  private  affaira  and 
from  their  legislative  duties,  to  inform  themselves  as  to 
the  precise  merits  of  the  causes  which  come  before  them. 
The  theoretic  absurdity,  however,  is  mitigated  by  the  ac- 
companying circumstances,  and  is  largely  compensated 
by  some  practical  advantages.  Thus,  although  most  of 
the  peers  are  without  any  systematic  knowledge  of  law, 
there  are  always  in  the  House  certain  lords  who  have 
been  advanced  to  the  peerage  (as  chancellors  or  chief- 
justices)  by  reason  of  their  eminence  in  the  profession, 
and  these  are  usually  safe  and  trust-worthy  guides.  The 
peers  may,  besides,  and  sometimes  do,  call  upon  all  the 
judges  of  England  to  advise  them  as  to  the  law.  And 
the  compensating  advantage  is  that  the  tribunal  is  one 
of  very  august  dignity,  is  incapable  of  any  possible  taint 
of  corruption,  and  gives  assurance  to  litigants  before  it, 
not  only  of  an  upright  decision,  but  of  one  where  the 
justice  of  the  case  has  not  been  overwhelmed  by  tech- 
nicality. The  profession  in  England  has  been  generally 
well  satisfied  with  its  determinations ;  but  of  late  the 
rage  for  innovation,  which  like  a  flood  has  swept  away 
so  many  ancient  land-marks  of  the  law,  has  threatened, 
and  has  ere  now  subverted  this  break-water  against  the 
surges  of  popular  agitation,  (36  &  37  Vict.  c.  66,  §  20) ; 
although  by  a  subsequent  statute  the  appellate  cogni- 
zance of  the  lords  has  been  restored.  (39  &  40  Vict, 
c.  59,  §  3.) 
ll«f   Courts  of  Assize  and  ^Rsi-JPrius, 

Courts  of  assize  and  nisi-pritcs  are  auxiliaries  to  the 
three  law  courts   of  Westminster   Hall   above-named^ 
namely,  the  courts  of  King's  Bench,  Common  Pleas,  and 
Exchequer;  being  composed  of  two  or  more  commis- 
sioners, who  are,  twice  in  every  year,  sent  by  special 
commission  from  the  Crown,  all  round  the  kingdom,  to 
try  by  a  jury  of  the  respective  counties,  the  truth  of  such 
^natters  of  fact  as  are  then  under  dispute  in  Westminster 
Hall ;  to  take  the  verdict  of  a  peculiar  species  of  jury, 
called  an  assize^  summoned  for  the  trial  of  landea  dis- 
puteSy  and  to  hear  and  determine  accusations  for  Crimea 
committed  in  the  counties  severally.     (3  Bl.  Com.  57.) 
W.  C. 
1^.  The  Functions  of  such  Courts  as  Courts  of  Assize. 
As  courts  of  assize^  the  commissioners  (who  are  usu- 
ally justices  of  one  or  other  of  the  courts  at  Westmin- 
ster, although  sometimes  sergeants^  and  more  recently, 
barristers  also,  are  appointed  on  the  commission,)  in- 
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quire,  by  means  of  grand  juries^  into  any  treasons,  fel- 
onies, or  misdemeanors  done  in  the  county  to  which 
they  are  come,  and  by  means  of  petit  juries  hear  and 
determine  all  criminal  charges.  Their  commission  also 
empowered  them,  formerly,  to  inquire  of  all  disseisins^ 
(illegal  dispossessions  of  lands,)  and  to  restore  such  as 
had  been  disseised  of  their  lands  or  tenements  to  the 
possession  of  them,  by  means  of  the  writ  of  assize^ 
which  means  a  sitting  (assidere),  and  gav<e  its  appella- 
tion to  the  court,  partly  because  of  the  sitting  of 
the  courts  and  partly  because,  also,  of  the  peculiar  and 
extraordinary  jury  which  tried  such  land  causes.  (3 
Bl.  Com.  57  &  seq ;  Id.  184 ;  3  Steph.  Com.  421  & 
seq  ;  Bac.  Abr.  Courts  of  Justices  of  Assize,  (p.  713) ; 
Id.  Courts  of  Justices  of  Oyer  and  Term,  (p.  709.) 
2^.  The  Functions  of  such  Courts  as  Courts  of  Nisi- 
JPrius. 

As  courts  of  nisi'priuSj  the  commissioners  are  autli- 
orized  by  their  commission  to  try  such  issues  of  fact 
as  are  joined  in  the  courts  of  Westminster,  in  their 
proper  counties^  that  is,  in  the  counties  severally  where 
the  facts  occurred.  The  phrase  nisi-prius  arises  thus : 
The  actions  being  all  brought  in  one  of  the  courts  of 
Westminster,  notwithstanding  the  parties  live,  and  the 
occurrences  happened,  in  the  remotest  parts  of  the 
kingdom,  wherever,  in  the  course  of  the  altercation  be- 
tween the  litigants,  the  one  affirmed  and  the  other  de- 
nied an  allegation  of  fact^  issue  was  said  to  be  joined 
thereon^  and  it  was  referred  to  a  jury  to  determine  on 
which  side  the  truth  lay.  Regularly  this  jury  should 
have  been  convened  at  Westminster,  and  yet  must  have 
come  from  the  body  of  the  county  where  the  facts  were 
stated  to  have  taken  place.  To  save  tlie  intolerable 
annoyance  to  the  jurors,  and  the  intolerable  expense  to 
the  parties  of  bringing  the  former  up  to  London,  the 
justices  itinerant  were  required  to  take  the  records  down 
to  the  counties  and  try  the  issue  there  So,  by  the  pro- 
cess of  summoning  the  jury,  (the  writ  of  venire  facias^ 
the  sheriff  of  the  county  where  the  issue  is  to  be  tried, 
is  commanded  to  summon  the  jurors  to  be  by  a  given 
day  at  Westminster  to  try  the  issues,  unless  hefore  tliat 
time  {nisi  prius)  the  justices  come  into  the  sheriff's  own 
county,  on  their  semi-annual  circuit,  as  they  are  sure 
to  do ;  when  the  jurors,  instead  of  going  to  Westmin- 
ster, are  summoned  to  the  assize-town  of  their  own 
county.  (3  Bl.  Com.  59 ;  3  Steph.  Com.  422,  424 ; 
Bac.  Abr.  Courts  of  Justices  of  Assize  and  nisi  PriuSj 
(p.  713.) 
2'.  The  Courts  Ecclesiastical. 
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The  courts  ecclesiastical,  or  church-courts,  arc  not  courts 
of  record.  In  the  time  of  our  Saxon  ancestors  there  was 
no  distinction  been  the  lay  and  the  ecclesiastical  jurisdic- 
tion ;  the  county  court  was  as  much  a  spiritual  as  a  tem- 
poral tribunal;  the  rights  of  the  church  were  ascertained 
and  asserted  at  the  same  time  and  by  the  same  judges  as 
the  rights  of  the  laity.  For  this  purpose  the  bishop  of  the 
diocese,  and  the  alderman  (or  earl),  or  in  his  absence,  the 
sheriff  of  the  county,  used  to  sit  together  in  the  county 
court,  and  had  there  the  cognizance  of  all  causes,  as  well 
ecclesiastical  as  civil,  a  superior  deference  being  paid  to 
the  bishop's  opinion  in  spiritual  matters,  and  to  that  of  the 
lay-judges  in  temporal.  This  moderate  and  rational  sys- 
tem was  very  obnoxious  to  the  clergy,  who,  upon  the  con- 
quest by  William  the  Norman,  set  on  foot  an  effort  which, 
in  the  time  of  Stephen,  culminated  in  the  final  withdrawal 
of  ecclesiastical  persons  and  ecclesiastical  causes  from  the 
temporal  courts,  and  making  them  subject  exclusively  to 
the  bishop's  jurisdiction  (A.  D.  1135.)  And  shortly  after- 
wards, in  the  same  reign  (A.  D.  1138),  the  breach  was 
widened,  and  a  coalition  rendered  impracticable  by  the  in- 
troduction into  England  of  the  Boman  law,  the  passionate 
addiction  of  the  clergy  thereto,  and  the  adoption  of  it  in  the 
church-courts  as  the  rule  of  proceeding,  while  the  temporal 
courts  adhered  to  the  laws  of  England.  (3  Bl.  Com.  61 
&  seq;  Bac.  Abr.  Ecclesiastical  Courts.) 

The  ecclesiastical  courts,  which  wield  what  Blackstone 
terms  a  contentioitSj  and  not  a  voluntary  jurisdiction 
(which  latter  need  not  be  referred  to),  are  as  follows  (be- 
ginning toith  the  lowest),  namely : 

(1),  Archdeacon's  court; 

y2).  Consistory  court  of  the  bishop; 

(3),  Court  of  arches; 

(4),  Court  of  peculiars; 

(5),  Prerogative  court  of  the  archbishop; 

(6),  Judicial  committee  of  the  privy  council. 

The  jurisdiction  and  order  of  dignity  of  these  courts  is 
essential  to  the  American  practitioner,  not  merely  as  a 
matter  which  it  is  discreditable  to  an  educated  lawyer  not 
to  be  acquainted  with,  but  also,  and  much  more,  because 
most  of  the  law  relating  to  testamentary  and  matrimo- 
nial causes  amongst  us,  as  in  England,  depends  on  adju- 
dications in  these  courts,  so  that  it  is  not  less  important 
to  know  it  in  respect  to  these  courts  than  to  know  the 
jurisdiction  respectively,  and  the  order  of  dignity  of  the 
English  courts  of  common  law  and  equity ; 
W.  C. 
1«.  Archdeacon's  Court. 
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The  archdeacon's  court  is  the  lowest  in  the  series  of 
church-courts.  It  is  holden  by  the  archdeacon,  or  in  his 
absence  by  a  judge  appointed  by  him,  and  called  his- 
official.  His  Jurisdiction  is  sometimes  in  concurrence 
with,  and  sometimes  in  exclusion  of,  the  court  of  the 
bishop,  to  which,  however,  there  lies  always  an  appeal. 
(3  Bl.  Com.  64.) 
2«.  Consistory  Court  of  the  Bishop. 

The  consistory  court  of  every  bishop  is  held  in  their 
several  cathedrals,  for  the  trial  of  aU  ecclesiastical  causes 
arising  within  their  respective  dioceses.  The  judge  of 
the  court  is  the  bishop's  chancellor  or  commissary.  It  is 
often  called  the  court  of  the  ordiTiary,  which  properly 
means  the  bishop  himself y  or  one  exercising  immediate 
jurisdiction  in  his  own  right  and  not  by  deputation,  but  by 
usage,  it  is  applied  to  the  bishop's  commissary  or  oflScial. 
(3  Bl.  Com.  64;  2  Jac.  Law  Diet.  Ordinary;  1  Th.  Co. 
Lit.  225.) 

The  appeal  from  the  consistory  court  of  the  bishop  is 
to  the  court  of  the  archbishop  of  that  province.      (3  !BL 
Com.  64.) 
38.  Court  of  Arches. 

The  court  of  arches  is  a  court  of  appeal  belonging  to 
the  Archbishop  of  Canierbury,  It  is  held  by  the  dean 
of  the  arches,  as  the  official  of  the  archbishop,  at  present 
at  doctor^s  commons,  but  formerly  in  the  court  of  Saint 
Mary  le  bow  {Sancta  Maria  de  arcubus;  from  the  fashion 
of  the  pillars  of  the  steeple,  bent  arch-wise),  whence  the 
court  derives  its  name.  Its  original  and  proper  jurisdic- 
tion was  over  the  thirteen  peculiar  parishes  in  London, 
which  are  exempt  from  the  jurisdiction  of  the  bishop  of 
London,  and  are  subject  immediately  to  the  metropoli- 
tan. It  has  become  the  archbishop's  court  of  appeal  by 
the  office  of  dean  of  the  arches  having  been  long  united 
with  that  of  the  archbishop's  commissary,  or  principal 
official.     (3  Bl.  Com.  66.) 

The  archbishop  of  York  has  in  his  province  a  court  of 
appeal,  corresponding  to  the  court  of  arches  in  the  pro- 
vince of  Canterbury. 
4«.  Court  of  Peculiars. 

The  courts  which  exercise  an  ecclesiastical  jurisdic- 
tion, exempt  from  the  control  of  the  ordinary  of  the 
diocese,  are  called  peculiars,  and  may  be  either  regal^ 
archiepiscopal,  episcopal,  or  archdiaconal.  Of  these 
exempt  jurisdictions  there  are  fifty-seven  within  the 
province  of  Canterbury,  dispersed  through  its  various 
dioceses,  embracing,  it  seems,  one  or  more  parishes  each, 
and  all  of  them  belong  to  the  archbishop,  who  adminis- 
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ters  the  jurisdiction  through  a  single  court,  denominated 
the  court  of  peculiars.  It  may  be  said  to  be  a  branch  of 
the  court  of  arches^  and  is  at  any  rate  held  by  the  same 
judge.  The  appeal  was  formerly  to  the  king  in  chancery^ 
but  now  it  is  understood  to  bq  to  the  court  of  arches, 
although  there  seems  to  be  an  incongruity  in  appealing 
from  the  judge  of  the  court  of  peculiars,  to  the  same  per- 
son as  judge  of  the  couH  of  archer.  (8  Bl.  Com.  65 ;  3 
Steph.  Cora.  431 ;  Bac.  Abr.  Ecclesiastical  Courts,  (A),  6, 
(p.  720);  Id.  (B),  (p.  724.) 
6«.  Prerogative  Court  of  the  Archbishop. 

This  court  was  formerly  held  for  the  trial  of  tesiamen" 
iary  causes,  where  the  deceased  left  bona  notabUia  (goods 
exceeding  £5  in  value)  within  two  different  dioceses.  It 
was  held,  of  course,  by  a  judge  appointed  by  the  arch- 
bishop of  the  province.     (3  Bl.  Com.  66;  2  Do.  509.) 

But  by  the  "Court  of  Probate  Act"  of  1857,  (20  & 
21,  and  21  &  22  Vict.  c.  77,  96),  the  jurisdiction  over 
wills  and  administrations,  &c.,  is  transferred  to  a  newly 
established,  court,  called  "  The  Court  of  Probate,"  with 
a  principal  registry  in  London,  and  district  registries 
throughout  the  kingdom.  Thus,  the  testamentary  juris- 
diction is  wholly  wrested  from  the  ecclesiastical  courts. 
(Wms.  Pers.  Prop.  305,  328.) 

The  jurisdiction  (rf  the  ecclesiastical  courts  over 
matrimonial  catises  has  been  likewise  extinct  since  1858, 
having  been  transferred  by  20  &  21,  Vict.  &  21  &  22 
Vict.  c.  108,  &c.,  to  a  court  known  as  the  "Court  for 
Divorce  and  Matrimonial  Causes."  (Wms.  Pers.  Prop. 
360.) 

The  reports  of  the  ecclesiastical  courts  since  the  lat- 
ter period  (1858)  have  had,  therefore,  little  or  no  inter- 
est for  the  American  practitioner ;  but  those  anterior  to 
that  date  are  of  as  much  importance  as  ever. 
6*.  Judicial  Committee  of  the  Privy  Counsel. 

This  is  the  modern  substitute  for  the  former  supreme 
appellate  court  in  ecclesiastical  causes,  namely :  the  court 
of  ddegates,  and  the  court  of  commissioners  of  review. 
(3  Bl.  Com.  66 ;  Bac.  Abr.  Ecclesiastical  Courts,  9,  10, 
(pp.  721-'2);  3  Steph.  Com.  432,  434;  2  Do.  482-'3; 
1  Insts.  Com.  &  Stat.  Law,  77-8.) 
8'.  The  Courts  Military ;  W.  C. 
1«.  Court  of  Chivalry. 

The  court  of  chivalry  is  held  by  the  EarJrMarshal  of 
England,  It  is  the  ovXj  permanent  military  court  in 
the  kingdom.  It  is  not  a  court  of  record.  Its  jurisdic- 
tion embraces  contracts  and  other  matters  touching  deeds 
of  arms  and  war,    (3  Bl.  Com.  68 ;  3  Steph.  Com.  435.) 
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2«.  Courts  Martial. 

Courts  martial  are  applicable  only  to  soldiers  and 
sailors  in  service ;  and  to  them  only  in  pursuance  of  an 
anniuzl  rnvtiny-act^  so  that  if  that  act  were  not  annuaJly 
renewsd^i  the  whole  military  and  naval  armament  of 
Great  Britain  would  cease  to  exist  for  want  of  the  means 
to  enforce  obedience.  Hence,  the  Crown  is  constrained 
not  to  intermit  the  sitting  of  parliament  for  so  much  as 
a  year  at  any  time.  (1  Bl.  Com.  415 ;  Bac.  Abr.  Sol- 
diers (F);  De  Hart's  Mil.  Law.) 

In  the  United  States,  courts  martial  are  applicable 
only  to  persons  in  the  naval  or  military  service  of  the 
United  States,  or  militia  in  actual  service.     (Const.  U. 
S.  Amend'mts  V ;  Ex-parte  Milligan,  4  "W^al.  2.) 
See  1,  For  Military  Courts  Martial. 
1  Bright.  Dig.  79  to  83,  §  237  to  283 ;  2  Do.  24  to 
27,  §  113  to  132  ;  Eev.  Stats.  U.  S.,  212,  213,  §  1198  to 
1203 ;  Id.  236  to  240,  §  1342,  Art.  64,  &c. 
See  2,  For  Naval  Courts  Martial, 
1  Bright.  Dig.  U.  S.  Stats.  663  to  667,  §  65  to  95 ;  2 
Do.  319  to  323,  §  48  to  71 ;  Rev.  Stats.  U.  S.  281  to  284, 
§  1624,  Art.  26,  &c. 

See  3,  For  Militia  Courts  Martial, 
1  Bright.  Dig.  U.  S.  Stats.  622,  §  20  to  23 ;  Eev.  Stat. 
U.  S.  289,  §  1658. 
4'.  The  Courts  Maritime. 

The  maritime  courts  are  such  as  have  power  and  juris- 
diction to  determine  all  maritime  causes  or  matters  aris- 
ing upon  the  high  seaSy  whether  civil  or  criminal,  and 
whether  arising  out  af  contract  or  tort.  They  have  cogni- 
zance also,  by  special  commission  from  the  Crown,  issued 
under  the  great  seal  at  the  commencement  of  every  war, 
over  all  manner  of  captures  and  prizes,  made  upon  the 
seaSy  or  by  the  aid  of  ships,  to  hear  and  determine  them, 
according  to  the  course  of  the  admiralty  and  the  law  of 
nations.  In  exercising  this  occasional  branch  of  its  func- 
tions, the  admiralty  court  is  in  England  denominated  the 
prize  couriy  whilst  as  to  the  rest  of  its  jurisdiction,  it  is 
denominated  the  instance  court,  (Bac.  Abr.  Court  of  Ad- 
miralty.) 

The  cases  of  contract  which  belong  to  the  instance  branch 
of  the  court  embrace  contracts  of  a  maritime  character^  it 
would  seem  wherever  made,  whether  on  the  land  or  on  the 
sea;  such  as  contracts  of  hypothecation  of  the  ship  or 
cargo,  contracts  of  the  mariners  and  subordinate  officers 
for  wages,  where,  as  is  generally  the  case  independently 
of  special  agreement,  the  contract  is  on  the  credit  of  the 
ship;  but  not  contracts  for  the  wages  of  the  mastery  for  his 
Vol.  rv.-i8. 
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contract  is  usually  on  the  credit  of  the  ovmers^  and  not  of 
the  ship.     (Bac.  Abr.  Court  of  Admiralty,  (C).) 

The  eases  of  Tort^  on  the  other  hand,  which  belong 
to  the  same  branch  of  the  court,  depend  wholly  an  the 
locality  where  the  torts  are  committed.  And  thence,  (and 
with  a  view  also,  to  the  jurisdiction  of  the  court  over 
crimes)^  it  becomes  needful  to  define  with  accuracy  the 
local  limits  of  the  seas  to  which  the  cognizance  of  the 
admiralty  extends.  This  will  be  done  more  particularly 
when  we  come  to  consider  the  '^wrongs  cognizable  in 
the  several  classes  of  courts. "  Let  it  sulSce  now  to  say, 
that  it  is  laid  down  as  a  general  rule  in  the  English  books 
of  common  law,  that  the  admiral's  jurisdiction  is  confined 
locally,  to  the  high  seas^  and  that  he  cannot  take  cogniz- 
ance of  matters  arising  in  any  river,  haven  or  creek,  with" 
in  the  body  of  any  county;  and  that  all  matters  arising 
within  these  waters  are  triable  by  the  common  law.  But 
much  controversy  has  prevailed  as  to  what  shall  be 
counted  the  high  seaSj  of  which  the  practical  result  seems 
to  be,  that  the  high  sea  is  to  be  understood  as  embracing, 
besides  the  sea  itself,  all  bays  and  estuaries  so  wide  that 
a  witness  on  one  side  cannot  so  distinctly  discern  what 
is  done  on  the  other,  as  to  be  able  to  testify  thereto,  and 
to  extend  (as  to  the  exclusive  jurisdiction  of  the  admiralty), 
only  to  low  water-mark;  but  between  high  and  low-water 
mark,  the  common  law  and  admiralty  have  imperium 
divisum^  that  is,  the  one  when  the  strand  is  not,  and  the 
other  when  it  iSj  covered  with  water.  (Bac.  Abr.  Court 
of  Admiralty,  (B),  and  (A),  (D) ;  2  East.  P.  C.  802.) 

The  court  of  admiralty,  in  respect  to  both  branches  of 
its  jurisdiction,  is  held  before  the  lord  high  admiral  of 
Englandy  or  his  deputy,  who  is  called  the  judge  of  the 
court,  with  courts  of  appeal,  and  also  with  vice-admiralty 
courts  in  the  numerous  colonies  of  Great  Britain  abroad. 
Since  an  early  period  in  the  reign  of  William  and  Maiy, 
(say  A.  D.  1691),  the  office  of  high  admiral  has  not  been 
conferred  on  any  individual^  but  has  been  in  comwissiony 
as  the  phrase  is;  that  is,  it  has  been  exercised  by  persons 
styled  '^  Lords  Commissioners  for  executing  the  office  of 
Lord  High  Admiral  of  Great  Britain  and  Ireland,"  or  as 
they  are  styled  in  common  speech,  ^^  Lords  of  the  Ad- 
miralty." The  judge  of  the  court,  though  nominally  the 
deputy  of  the  lord  high  admiral,  is  reaUy  appointed  by  the 
Crown,  by  a  commission  under  the  great  seal.  The  pro- 
ceedings of  the  court  are  according  to  the  method  of  the 
civil  law  like  those  of  the  ecclesiastical  courts;  upon 
which  account  it  is  usually  held  at  the  same  place  with 
the  superior  ecclesiastical  tribunals,  namely:  at  doctor's 
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commons  in  London,  and  not  unf  requently  by  the  same 
person  as  judge ;  but  of  course  under  a  different  commis- 
sion. It  is  no  court  of  record  any  more  than  the  spiritual 
courts.     (3  Bl.  Com.  69;  3  Steph.  Com.  436-'6.) 

"  Dodor^s  Commons,^^  having  been  repeatedly  men- 
tioned as  the  seat  of  certain  courts,  it  may  be  as  well  to 
say,  that  that  is  the  popular  designation  of  the  courts  and 
offices  occupied  by  the  collegiate  body  incorporated  in 
1768,  under  the  name  of  "The  College  of  Doctors  of 
Law,  {i.  e.  of  the  civil  and  canon  laws)  exercent  in  the 
ecclesiastical  and  admiralty  courts:"  and  which  are 
situated  on  the  southern  side  of  St.  Paul's  Church-yard, 
London.  The  college  consists  of  a  president  (the  dean  of 
the  arches  for  the  time  being),  and  of  those  doctors  of 
laws  who  having  regularly  taken  that  degree  in  either  of 
the  Universities  of  Oxford  or  Cambridge,  and  having 
been  admitted  advocates  in  due  form,  shall  have  been 
elected  fellows  of  the  college  in  the  manner  prescribed  by 
the  charter  (Burrill's  Law  Diet.  Doctor's  Commons).  It 
is  styled,  "  i>oc<or'5  Commons^^  because  the  college  con- 
sists jof  doctors  of  liw,  and  commons,  because  the  persons 
residing  tliere  live  in  a  collegiate  commoning  together,  the 
word  ^^ common'*^  signifying,  in  old  English,  pittance  or 
allowance,  because  it  is  served  in  common  among  the 
members  of  societies  such  as  the  colleges  of  the  universi- 
ties, the  inns  of  court,  &c.,  (Bouv.  Law  Diet.  Doctor's 
Com.) 

It  remains  to  consider  more  particularly  the  courts 
which,  in  England,  exercise  this  admiralty  jurisdiction. 
W.  C. 
1«.  Court  of  Admiralty. 

This  is  the  court  which  exercises  original  jurisdiction 
in  admiralty  causes,  wherever  the  cognizance  of  the  vice- 
admiralty  courts  in  the  colonies  for  the  ease  and  conven- 
ience of  the  subject,  does  not  intervene.  We  have  seen 
that  it  is  not  a  court  of  record,  and  is  held  by  a  judge 
appointed  by  commission  under  the  great  seal,  and  usu- 
ally the  same  person  who  is  judge  of  the  superior  eccle- 
siastical court,  both  courts  sitting  at  Doctor  s  Commons. 
The  appeal  formerly  from  the  court  of  admiralty  was  to 
a  court  of  delegates,  convened  by  royal  commission  un- 
der the  great  seal.  At  present  it  is  to  the  judicial  com- 
mittee of  the  privy  council.  (3  Bl.  Com.  69,  70 ;  3  Steph. 
Com,  435-'6.) 
2«.  Vice-Admiralty  Courts. 

The  powers  of  the  admiralty  everywhere  are  derived 
from  the  lord  high  admiral,  that  is,  from  the  lords 
commissioners,  who  exercise  his  functions  as  inherent  in 
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and  incident  to  that  office.  Accordingly,  by  virtue  of 
their  commission,  the  lords  of  the  admiralty  are  author- 
ized to  erect  courts  of  vice-admiralty  in  North  America, 
the  West  Indies,  the  settlements  of  the  East  India  com- 
pany, and,  as  is  supposed,  in  all  the  colonial  dependencies 
of  Great  Britain.  So  in  Great  Britain,  also,  the  lords  of 
the  admiralty  may  ex-officio  appoint,  in  divers  parts  of 
tlie  kingdom,  vice-admiralty  courts,  which  exercise  ad- 
miralty jurisdiction  in  maritime  affairs.  And  from  all 
these  vice-admiralty  courts,  whether  abroad  or  at  home, 
an  appeal  lies  to  the  high  court  of  admiralty/  above  de- 
scribed. (2  Browne's  Civ.  &  Adm.  Law,  490  &  seq.) 
3«.  Judicial  Committee  of  the  Privy  Council. 

The  judicial  committee  of  the  privy  council  (for  whose 
constituent  elements  see  llnsts.  Com.  &  Stat.  Law,  77-'8,) 
was  prior  to  1873,  the  common  appellate  tribunal  (and 
the  final  one)  in  respect  as  well  to  causes  decided  in  the 
court  of  admiralty  as  in  those  determined  in  the  superior 
ecclesiastical  courts.  (3  Steph.  Com.  437 ;  2  Do.  482-3; 
1  Insts.  Com.  &  Stat.  Law,  77-'8 ;  36  &  37  Vict.  c.  66,  §  18.) 
2®.  The  Courts  of  Private  or  of  Special  Jurisdiction. 

The  nature  of  these  courts,  which  at  times  have  had 
their  close  parallels  in  Virginia,  although  it  is  believed  not 
at  present,  may  very  well  be  understood  from  the  analysis 
which  follows : 
W.  C. 
1'.  Forest  Courts. 

These  courts  are  for  the  government  of  the  royal  forests, 
(that  is,  extensive  tracts  of  wood  and  intervening  glade 
centuries  ago  set  apart  for  settlement  and  cultivation,  in 
order  to  afford  to  the  monarch  "  the  princely  divertisement 
of  hunting.")  The  population  within  their  limits  con- 
sisted wholly  of  the  persons  employed  about  the  forest,  as 
keepers,  huntsmen,  foresters,  &c.,  and  their  families;  but 
these  amounted  to  so  considerable  a  number  that  it  was 
requisite  to  make  special  provision  for  administering  jus- 
tice amongst  them,  as  well  as  protecting  the  forest-privi- 
leges. (3  Bl.  Com.  71 ;  Bac.  Abr.  Courts  of  Forest); 
W.  C. 
1*.  Court  of  Attachments. 

The  court  of  attachments  is  not  a  court  of  tecord.  It 
is  held  by  the  verderovB  of  the  forest  every  forty  days, 
and  has  jurisdiction  to  inquire  into  all  offences  against 
vert  (greensward)  and  venieon  (de  viridi  et  venatione\ 
and  to  certify  them  to  the  court  of  sweinmote^  or  justice- 
seat,  but  has  no  power  to  convict.  (3  Bl.  Com.  72.) 
2«.  Court  of  Eegard,  or  Survey  of  Dogs. 

This  also  is  not  a  court  of  record.     It  has  jurisdiction 
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to  inspect  the  ^nastiffa  kept  in  the  forest  (the  only  sort 
of  dogs  allowed  to  be  there),  and  see  to  their  "  lawing 
and  expeditation  /"  that  is,  cutting  off  the  claws  and  balls 
of  their  forefeet,  to  prevent  them  from  chasing  the  deer. 
(3  Bl.  Com.  72.) 
3*^.  Court  of  Sweinmote. 

This  is  not  a  court  of  record.  It  is  held  by  the  ver- 
derors  of  the  forest  as  judges^  with  the  sweins  or  free- 
holders of  the  forest  as  jurorSy  thrice  a  year,  to  inquire 
into,  and  to  punish  oppressions  committed  by  the  officers 
of  the  forest,  and  also  to  receive  and  try  the  present- 
ments from  the  court  of  attachments.  (3  Bl.  Com.  72.) 
4«.  Court  of  Justice-Seat. 

This,  the  principal  forest-court,  is  a  court  of  record. 
It  is  held  by  the  chief -justice  in  eyre  j^in  itinere)  of  the 
royal  forests  every  third  year,  with  jurisdiction  to  hear 
and  determine  all  trespasses,  &c.,  and  all  claims  to  fran- 
chises, &c.,  within  the  forest.  (3  Bl.  Com.  72-'3 ;  Bac. 
Abr.  Courts  of  Forest,  (1).) 
2^  Court  of  Co7nmissio?ier8  of  Sewers. 

This  is  a  court  of  record.  It  is  composed  of  certain 
commissioners,  appointed  under  the  great  seal,  for  a  desig- 
nated district  of  country,  and  is  charged  with  the  super- 
vision of  repairs  of  sea-banks  and  sea-walls,  cleaning 
rivers  from  obstructions  and  befoulments,  and  also  ditches, 
and  the  like.  (3  Bl.  Com.  73-'4  ;  Bac.  Abr.  Ct.  of  Com'rs 
of  Sewers.) 
3'.  Court  of  Policies  of  Insurance, 

This  seems  not  to  be  a  court  of  record.  It  derives  its 
powers  from  a  commission  issued  under  the  great  seal 
.from  time  to  time,  in  order  to  determine  in  a  summary 
way,  all  causes  concerning  policies  of  insurance  in  Lon^ 
don,  with  an  appeal  to  the  court  of  chancery.  (3  Bl.  Com. 
74-'5 ;  3  Steph.  Com.  444.) 
4'.  Court  of  the  Marshalsea,  and  Palace  Court,  at  West- 
minster. 

These  are  two  distinct  courts,  hoih  of  record.  The  first 
is  very  ancient.  The  second  was  erected  by  letters-patent 
from  the  Crown,  6  Car.  I,  (A.  D  1634.)  Both  were  in- 
stituted in  order  to  facilitate  the  administration  of  justice 
between  the  king^s  domestic  servants.  (3  Bl.  Com.  76-'7.) 
5'.  Courts  of  the  Principality  of  Wales. 

Tliese  were  all  courts  of  record,  but  were  abolished  by 

Statute  11  Geo.  IV,  and  1  Wm.  IV,  c.  70,  whereby  the 

Welsh  judicature  was  entirely  incorporated  with  that  of 

England.    (3  Steph.  Com.  455,  n  (F) ;  3  Bl  Com.  77-'8.) 

6'.  Court  of  the  Duchy-Chamber  of  Lancaster. 

This  seems  to  be  not  a  court  of  record.     It  is  held  before 
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the'  chancellor  of  the  duchy,  or  his  deputy,  and  is  a  court 
of  equity  touching  lands  holden  of  the  king  in  right  of  the 
duchy  of  Lancaster,  any  where  in  the  realm,  (3  Bl.  Com. 
78  ;  Bac.  Abr.  Courts  Palatinate  (3),  p.  760.) 
7'.  Courts  of  the  Counties  Palatine  of  Chester,  Lancaster, 
and  Durham,  and  of  the  Royal  Franchise  of  Ely. 

See  3  Bl.  Com.79  ;  Bac.  Abr.  Courts  Palatinate,  p . 
765,  &c. 

These  counties  palatine  and  the  franchise  of  Ely  are 
abolished,  or  much  modified,  by  act  of  parliament.     (3 
Steph.  Com.  447-'8;  1  Do.  12i-'2.) 
8'.  Stannary  Courts. 

These  courts  appear  to  be  not  courts  of  record.    They 
are  held  before  the  lord  warden  of  the  Stannaries  for  the 
purpose  of  administering  justice  cheaply  and  promptly 
among  the  tin  miners  of  Cornwall  and  Devonshire.     (3 
Bl.   Com.  80 ;  Bac.  Abr.  Courts  of  the  Stannaries,  (p. 
783).) 
9'.  Courts  within  the  City  of  London^  and  other  Corporations. 
These  courts  are  believed  to  be  courts  of  record.     (3  Bl. 
Com.  81  to  83 ;  3  Steph.  Com.  449  &  seq.) 
W.  C. 
1».  Court  of  Hustings. 

This  is  a  court  of  record,  held  before  the  lord  mayor 
and  sheriflfs  of  London,  with  the  recorder  of  the  city  as 
judge,  having  jurisdiction  of  all  pleas,  real,  personal, 
and  mixed.  (Bac.  Abr.  Courts  in  London,  (p.  790,  &c) ; 
3  Steph.  Com.  449,  n  (1).) 
2«.  Lord  Mayor's  Court. 

This  is  a  court  held  before  the  lord  mayor,  but  of 
which  the  recorder  is  virtually  the  judge.  It  has  cogni- 
nizance  of  personal  actions  where  both  plaintiff  and  de- 
fendant live  in  the  city.  (3  Steph.  Com.  449,  n  (1) ; 
Bac.  Abr.  Courts  in  London,  (3),  p.  791-2.) 
3«.  Sheriff 's  Court. 

This  court,  which  is  a  cou7^  of  record,  and  has  cogni- 
zance of  personal  actions,  is  held  by  each  of  the  two 
sheriffs  of  London.     (Bac.  Abr.  Courts  in  London,  (2), 
(p.  791).) 
4».  Court  of  Requests. 

This  court  is  held  by  two  aldermen  and  four  commofi- 
ers  of  the  city,  and  has  jurisdiction  over  debts  not  over 
£10.     (3  Bl.  Com.  81-2  ;  3  Steph.  Com.  449,  n  (1).) 
10'.  Chancellors'  Courts  of  the  two  Universities. 

These  courts  are  held  by  the  vice-chancellor  of  the  Uni- 
versity, or  his  deputy,  and  have  cognizance  of  all  civil 
suits,  except  cases  of  freehold,  and  all  criminal  charges, 
except  mayhem  and  felony,  where  a  scholar,  servant,  or 
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minister  {i.  e.  supplier  of  the  wants,)  of  the  aniversitj  is  a 
party.     (3  Bl.  Com.  88-'4,  &  n  (16) ;  Bac.  Abr.  Univer- 
sities, (B).) 
2^.  The  Several  Classes  of  Courts  in  England  as  Organized 
under  the  Judicature  Act  of  1873,  and  the  Amendments 
thereto. 

Of  the  several  classes  of  courts  as  organized  under  the 
judicature  act  of  1873,  and  the  amendments  thereto,  extend- 
ing from  1873  to  1877,  the  exposition  must  be  very  brief, 
and  it  is  feared  will  be  imperfect,  for  want  of  time  to  deal 
in  detail  with  authentic  data.  For  the  substance  of  what  is 
here  stated  the  writer  is  principally  indebted  to  a  brief  analy- 
sis of  the  new  judicial  system  of  England  by  Mr.  Moak,  in 
the  Preface  to  15  Moak's  English  Reports,  p.  xi.  &  seq ;  but 
reference  has  also  been  had  to  the  exposition  of  the  Judica- 
ture Acts  by  Lely  &  Foulkes. 

It  is  believed  that  the  principal  change  wrought  has  been 
rather  in  the  organization  than  in  the  jurisdiction  of  the 
several  courts;  the  statutes  apparently  having  it  in  view  to 
facilitate  and  hasten  the  administration  of  justice,  by  dis- 
tributing the  judges  of'  each  of  the  principal  coiu-ts  into 
sections  or  committees,  which  may  be  contemporaneously 
occupied,  under  the  direction  of  their  respective  chiefs,  in 
disposing  of  the  causes  pending. 

The  student  will  not  fail  to  observe  that  these  statutes 
relate  not  at  all  to  the  local  courts,  nor  to  the  courts  of  pri- 
vate and  special  jurisdiction,  but  exclusively  to  the  courts 
of  general  cognizance,  and  universal  concern,  namely :  the 
courts  of  common  law  and  equity,  the  courts  of  probate  and 
matrimonial  causes,  and  the  courts  of  admiralty. 

Let  it  be  noted  then,  that  we  are  to  set  forth,  (1),  The 
courts  contemplated  by  the  acts  in  question ;  (2),  The  man- 
manner  of  their  organization;  and  (3),  Their  jurisdiction; 
W.  C. 
1«.  The  Courts  Contemplated  by  the  Act  of  1873,  and  the 
auxiliary  Acts. 

The  courts  contemplated  by  these  acts,  are  by  the 
statutes  themselves  distributed  into  three  classes,  namely : 
(1),  The  queen's  high  court  of  justice;  (2),  The  queen's 
court  of  appeal;  and  (3),  The  house  of  lords.  (Lely  &  F. 
Jud.  Acts,  Pref.  xxxv,  &  seq.); 
W.  C. 
1'.  The  Queen's  High  Court  of  Justice. 

The  high  court  of  justice  is  clothed  chiefly  with  ori- 
ginal jurisdiction  in  its  several  divisions;  but  it  exercises 
some  designated  appellate  cognizance,  and  notably  in  the 
instance  of  crovm  cases  reserved,  where  criminal  causes  in- 
volving important  and  doubtful  questions  of  law  are  sub- 
mitted to  a  divisional  court,  consisting  of  an  extraordi- 
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nary  number  of  judges,  of  whom  the  chief  justice  of  Eng- 
land, the  chief  justice  of  the  common  pleas,  and  the  chief 
baron  of  the  -  exchequer,  or  one  of  them  at  least,  must 
always  compose  a  part. 

The  high  court  of  justice  consists  of  five  divisidnSy 
namely:  (1),  The  chancery  division;  (2),  The  queen's 
bench  division;  (3),  The  common  pleas  division;  (4),  The 
exchequer  division;  and  (5),  The  probate,  divorce,  and 
admiralty  division.  (Lely  &  F.  Jud.  Acts,  p.  33.) 
W.  C. 
1«.  The  Chancery  Division. 

The  chancery  division  consists  of  the  members  follow- 
ing, viz : 

1,  The  lord  chancellor,  as  jpre^identy  who,  however,  is 
not  to  be  deemed  a  permanent  judge  of  the  high  court 
of  justice; 

2,  The  master  of  the  rolls ; 

3,  The  three  vice-chancellors,  or  such  of  them  as  shall 
not  be  appointed  ordinary  judges  of  the  court  of  appeal ; 
and 

4,  A  new  jpuisne  judge]  under  an  act  of  April,  1877. 
2«.  The  Queen's  Beneh  Division. 

The  queen's  bench  division  consists  of, — 

1,  The  lord  chief  justice  of  EnglB,ndy  as  president;  and 

2,  Such  of  the  other  four  judges  of  the  court  of  queen's 
bench  as  shall  not  be  appointed  ordinary  judges  of  the 
court  of  appeal. 

3*.  The  Common  Pleas  Division. 

The  common  pleas  division  consists  of, — 

1,  The  lord  chief  justice  of  the  common  pleas,  as  presi- 
dent; and 

2,  Such  of  the  other  four  judges  of  the  court  of  com- 
mon pleas  as  shall  not  be  appointed  ordinary  judges  of 
the  court  of  appeal. 

4».  The  Exchequer  Division. 

The  exchequer  division  consists  of, —  ^^ 

1,  The  lord  chief  baron  of  the  exchequer,  as  presi- 
dent; and 

2,  Such  of  the  other  four  barons  of  the  exchequer  as 
shall  not  be  appointed  ordinary  judges  of  the  court  of 
appeal. 

5«.  The  Probate,  Divorce,  and  Admiralty  Division. 

The  probate,  divorce,  and  admiralty  division  consists, 
of,— 

1,  The  judge  of  the  court  of  probate,  and  of  the  court 
for  divorce  and  matrimonial  causes,  as  president;  and 

2,  The  judge  of  the  high  court  of  admiralty. 
2'.  The  Queen's  Court  of  Appeal. 

The  court  of  appeal  exercises  appellate  jurisdiction  ea>- 
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dtLsivdr/y  which  extends  to  common  law  actions,  and  to 
causes  in  chancery  and  bankruptcy, and  embraces  also  pro- 
bate, matrimonial  and  admiralty  causes.  (Lely  &  F.  J ud. 
Acts,  p.  11,  A;  seq.) 

It  is  composed  of,  (1),  Five  ex-offido  judges ;  and  (2), 
Six  ordinary  yxAgeB.     (Lely  &  F.  Jud.  Acts,  112,  &c.); 
W.  C. 
1«.  The  Five  Ex^fficio  Judges. 

The  five  ex-officio  judges  of  the  court  of  appeal,  con- 
sist of,  is — 

1,  The  lord  chancellor,  as  president; 

2,  The  lord  chief  justice  of  England ; 

3,  The  master  of  the  rolls; 

4,  The  lord  chief  justice  of  the  common  pleas;  and 
6,  The  lord  chief  baron  of  the  exchequer. 

2«.  The  six  Ordinary  Judges,  styled   Lords  Justices  of 
Appeal, 

The  six  ordinary  judges  of  the  court  of  appeal  are 
composed  of  two  classes,  both  derived,  however,  from 
the  high  court  of  justice,  namely : 

1,  Three  judges  made  by  the  transfer  of  that  number 
from  the  high  court  of  justice ;  and 

2,  Three  judges  selected  by  the  crown  from  the 
queen's  bench,  the  common  pleas,  and  the  exchequer 
divisions  of  the  high  court  of  justice.  (Lely  &  F.  Jud. 
Acts,  p.  112-'13.) 

3'.  The  House  of  Lords. 

The  house  of  lords  retains  its  functions  and  powers  to 
hear  appeals  from  the  court  of  appeal  in  England,  and 
from  the  courts  of  Scotland  and  Ireland.  (Lely  &  Jud. 
Acts,  105-'6.) 

For  the  purpose  of  aiding  the  house  of  lords  in  this 
duty,  provision  is  made  for  the  appointment,  by  the  crown, 
of  two,  and  ultimatelv  of  four,  "lords  of  appeal  in 
ordinary."  (Lely  &  F.  Jud.  Acts,  107-'8.) 

Appeals  in  vice-admiralty  causes  lie  to  the  high  court 
of  justice,  and  thence  to  the  court  of  appeals,  and  finally 
tothehouseof  lords.  (Lely &F.Jud.Acts,9, 11,12,105.) 
2*.  The  Organization  of  the  Courts  contemplated  by  the  Act 
of  1873,  and  the  Auxiliary  Acts;  W.  C. 
1'.  The  High  Court  of  Justice. 

The  topics  to  be  considered  in  this  connection,  are :  (1), 
The  manner  of  holding  the  divisional  courts;   and  (2), 
The  number  of  judges  required  to  be  present  at  such  courts ; 
W.  C. 
1«.  The  Manner  of  Holding  the  Divisional  Courts  com- 
posing the  High  Court  of  Justice. 

The  divisional  courts  of  the  high  court  of  justice  may 
be  held  for  the  transaction  of  auy  business  which,  by 
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law  and  by  the  rules  of  the  court,  may  be  heard  in  such 
divisional  court  by  a  portion,  only  of  its  members. 
2^.  The  Number  of  Judges  Bequired  to  be  Present  at  such 
Courts. 

Most  causes  in  the  high  court  of  justice  may  be  heard 
and  determined  by  a  single  judge ;  but  such  causes  as 
are  not  proper  to  be  so  heard  shall  be  heard  by  a  divi- 
sional court,  and  any  number  of  divisional  courts  may  sit 
at  the  same  time.     (Lely  A;  F.  Jud.  Acts,  p.  42-'3,  115.) 

The  divisional  court  is  constituted  of  two  of  the  judges 
of  the  court,  and  no  moi'ej  unless  the  president  of  the 
division  to  which  such  court  belongs,  with  the  concurrence 
of  a  majority  of  the  judges  of  such  division,  should  think 
fit  to  require  more  than  two.   (Lely  &  F.  Jud.  Acts,  115.) 

Crown  cases  reserved^  however,  are  to  bo  heard  by  at 
lesL&t  Jive  judges  of  the  high  court  of  justice,  of  whom,  as 
we  have  seen,  the  lord  chief  justice  of  England,  the  lord 
chief  justice  of  the  common  pleas,  and  the  lord  chief 
baron  of  the  exchequer,  or  one  of  such  chiefs  at  least, 
shall  be  part.  Their  decision  is  final,  save  as  to  some 
error  of  law  upon  the  record,  as  to  which  no  question 
was  reserved  for  the  consideration  of  those  judges.  (Lely 
&  F.  Jud.  Acts,  p.  47-'8. 
2'.  The  Court  of  Appeal. 

The  topics  to  be  presented  here  are  the  same  as  under 
the  preceding  head ; 
W.  C. 
1«.  The  Manner  of  holding  the  Divisional  Courts  com- 
posing the  Court  of  Appeal. 

The  orders  for  constituting  and  holding  divisionid 
courts  of  the  court  of  appeal,  as  well  as  for  regulating 
the  sittings,  and  the  sittings  of  the  court  of  appeal  itself, 
may  be  made  and  rescinded  by  the  president  of  the 
court,  with  the  concurrence  of  any  three  of  the  ordinary 
judges  thereof.  But  no  judge  is  to  sit  on  the  hearing  of 
an  appeal  from  any  decision  made  by  himself,  or  by  any 
divisional  court  of  which  he  was  and  is  a  member.  (Lely 
&  F.  Jud.  Acts,  p.  114.) 
2<.  The  Number  of  Judges  Required  to  be  Present  at  such 
Court. 

The  usual  number  of  judges  of  the  court  of  appeal 
required  to  constitute  a  divisional  court  of  appeal,  is  two 
or  three,  and  no  mare ;  but  every  appeal  from  a  final 
sentence  must  be  heard  by  ai  least  three  jvdges^  and  from 
an  interlocutory  order  by  at  least  two* 
3®.  The  Jurisdiction  of  the  Courts  contemplated  by  the  Ju- 
dicature Acts. 

For  the  jurisdiction  of  the  courts  contemplated  by  the 
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judicatare  acts,  reference  must  be  made  to  the  acts  them- 
selves.    (Lely  &  F.  Jud.  Acts,  p.  36  &  seq.) 
2*.  The  Several  Classes  of  Courts  in  Virginia. 

In  Virginia  the  courts  of  the  United  States,  as  well  as  the 
courts  of  the  State^  administer  justice  to  our  people,  so  that  it 
will  be  needful  to  include  in  the  view  now  to  be  taken  of  our 
judical  system,  not  the  courts  of  Virginia  only,  but  the  Fed- 
eral courts  also.  In  this  comprehensive  sense  the  courts,  of 
which  we  are  to  speak  are,  (1),  Courts  maritime  and  of  ad- 
miralty ;  and  (2),  Courts  of  law  and  equity ; 
W.  C. 
1^.  Courts  Maritime  and  of  Admiralty. 

The  courts  which  administer  admiralty  and  maritime  jur- 
isdiction sit  exdusively  under  the  authority  of  the  United 
States.  They  are,  as  we  shall  presently  see,  the  district 
courts  of  the  United  States.  Their  civil  cognizance  extends 
to  the  following  subjects,  namely : 

(1),  Maritimt  contracts,  wheresoever  made. 

See  AnUj  p.  193  &  seq;  1  Abbott's  U.  S.  Practice,  291. 
(2),  Maritime  torts,  committed  on  the  high  seas,  or  on  any 
water  navigable  by  vessels  used  in  comnierce,  (say  twenty 
tons  burden  and  upwards,)  whether  the  water  be  tidal  or 
not,  fresh  or  salt,  wholly  in  one  State  or  traversing  several, 
provided  only  such  waters  communicate  with,  or  give  access 
to,  other  States  or  countries.  (1  Abb.  U.  S.  Pract.  348  & 
eeq.) 

(3),  Prize-Causes. 

Prize^auses  are  such  as  grow  out  of  maritime  captures  in 
time  of  war,  and  these  are  by  statute  committed  to  the  courts 
of  admiralty.     (1  Abb.  U.  S.  Pract.  290-'91.) 

(4),  Causes  arising  under  the  Revenue  and  Navigation 
Laws  of  United  States. 

See  Rev.  Stats.  U.  S.  Art.  663,  (cl.  8) ;  Id.  Art.  629,  (cl. 
4)  ;  Desty's  Fed.  Proced.  22,  53. 
2*.  Courts  of  Law  and  Equity. 

See  3  Bl.  Com.  30  to  61  to  68 ; 
W.  C. 
1®.  The  Several  Sorts  of  Courts  of  Law  and  Equity  in  Vir- 
ginia; W.  0. 

1'.  Court  of  a  Justice  of  the  Peace. 
2'.  County  and  Corporation  Court. 
3'.  Circuit  Court. 
4'.  Supreme  Court  of  Appeals. 
5'.  Federal  Courts  ;  W.  C. 
1«.  District  Court  of  United  States. 
2«.  Circuit  Court  of  United  States. 
3«.  Supreme  Court  of  United  States. 
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2*.  The  Organization  and  Jurisdiction  of  the  Courts  of  Law 
and  Equity  in  Virginia ;  W.  C. 

1'.  The  Constitution  and  Jurisdiction  of  the  Court  of  a  Jus- 
tice of  the  Peace  ;  W.  C. 
1«.  The  Constitution  of  the  Court  of  a  Justice  of  the 
Peace. 

This  court  is  held  by  a  single  justice  of  the  peace,  at  any 
place  ana  time  within  his  county  that  he  shall  think  fit ;  but 
he  may,  if  he  pleases,  join  with  him  one  or  more  of  his 
fellow-justices  as  his  assessors  and  advisers.  The  judg- 
ment and  responsibility  are,  however,  his  alone^  and  if 
after  patiently  hearing  the  opinion  of  his  assessors  he  is 
not  convinced,  it  is  his  duty  not  to  suffer  his  own  fixed 
and  deliberate  judgment  to  be  overruled  by  the  advice 
they  give  him. 

Every  county  is  divided  into  magisterial  districts^  and 
the  voters  of  each  district  elect  three  justices^  to  serve  two 
years.     (Va.  Const.  1869,  Art.  VEL,  §  2,  (Amendments 
1874);  V.  C.  1873,  c.   6,  §  9  &  seq;  Id.  c.  48,  §  1  & 
seq.) 
2«.  Jurisdiction  of  the  Court  of  a  Justice  of  the  Peace. 
Let  us  consider  under  this  head,  (1),  The  classes  of 
of  causes  cognizable  in  a  justice's  court ;  and  (2),  The 
mode  of  proceeding  in  such  court ; 
W.  C. 
1**.  The  Classes  of  Causes  Cognizable  in  the  Court  of  a 
Justice  of  the  Peace. 

In  this  connection  we  shall  see,  (1),  The  cases  of 
dvil  cognizance  belonging  to  a  justice  of  the  peace  ;  (2), 
The  eases  of  criminal  cognizance  ;  and  (3),  The  cases  of 
folice  cognizance  ; 
W.  C. 
1^  The  Cases  of  CivH  Cognizance  belonging  to  a  Justice 
of  the  Peace. 

The  civil  jurisdiction  of  a  justice  of  the  peace  ex- 
tends to  any  claim  to  property  (doubtless  personal  pro- 
perty)^ or  to  any  debt,  fine,  or  other  money  which 
would  be  recoverable  by  action  at  law,  or  suit  in 
equity,  not  exceeding  in  value  or  amount  $60  (exclu- 
sive of  interest),  or  in  case  of  a  fine,  not  exceeding 
$20.  But  where  the  amount  or  value  exceeds  $20, 
the  justice,  on  application  of  the  defendant,  at  any 
time  before  trial,  shall  remove  the  cause  to  the  court 
of  the  county  or  corporation^  there  to  be  proceeded  in  as 
if  it  were  a  motion  under  V.  C.  1873,  c.  163,  §  6 ; 
(V.  C.  1873,  c.  147,  §  1). 

Also,  where  the  possession  of  any  house,  land,  or 
tenement  is  unlawfully  detained  by  a  tenant,  or  some 
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person  claiming  under  him,  the  lease  of  such  tenant 
being  originally  for  a  period  not  exceeding  one  monihj 
the  landlord's  complaint  of  unlawful  detainer  is  cog- 
nizable before  a  justice.     (V.'  C.  1873,  c.  130,  §  1.) 

Also,  in  those  counties  which  adopt  the  new  fence 
IflWy  where  any  of  the  animals  named  in  the  statute 
(which  are  the  usual  domestic  animals),  trespass  on  the 
lands  of  another,  the  damage  done  may  be  recovered 
before  a  justice  of  the  peace.  (V.  C.  1873,  c.  97,  § 
18.) 

The  claim  to  propertg  mentioned  as  one  of  the  sub- 
jects of  a  justice's  jurisdiction,  does  not  embrace /ree- 
hold  estates  in  lands  or  tenements  under  any  circum- 
stances, (Miller  v.  Marshall  &  als,  1  Va.  Cas.  158  ; 
Warwick  &  als  v.  Mayo,  15  Grat.  538  &  seq). 
Neither  does  either  clause  enable  a  justice  to  take  cog- 
nizance in  general  of  causes  involving  the  breach  of 
a  contract  to  do  a  collateral  thiiig^  (Pendred  v.  Pen- 
dred,  2  Va.  Cas.  93);  nor  a  fortiori^  of  torts,  save  in 
the  case  above  mentioned,  of  cattle  trespassing;  nor  of 
disputes  touching  terms  for  gearSy  except  in  the  case  of 
unlawful  detainer y  above  mentioned;  nor,  as  is  believed, 
of  any  subject  except  a  claim  to  a  personal  chattel; 
to  a  specific  sum  of  money,  in  the  nature  of  a  debt; 
and  to  a  fine.     But  see  V.  C.  1873,  c.  48,  §  7. 

This  latter  provision,  (V.  C.  1873,  c.  48,  §  7),  is  as 
follows :  "Any  claim  for  damages  to  real  or  personal 
estate,  .or  breach  of  any  contract,  where  the  amount 
sought  to  be  recovered  does  net  exceed  $20,  shall  be 
cognizable  by  a  justice  of  the  peace;"  and  if  it  is  to 
be  understood  as  law,  the  doctrine  stated  above  can- 
not be  maintained.  But  it  is  believed  not  to  be  law. 
It  is  an  enactment  of  1861-'62,  by  a  legislature  which 
sat  at  Wheeling,  pretending  to  pepresent  the  State  of 
Virginia,  but  composed  of  delegates  from  only  a  few 
counties,  and  they,  for  the  most  part,  representing  a 
minority  of  the  population.  The  acts  of  that  body 
have  never,  to  the  knowledge  of  the  writer,  been  re- 
cognized by  the  people  or  General  Assemblj'  of  Vir- 
ginia, (unless,  perchance,  such  recognition  is  found  in 
an  act  of  the  extra  session  at  Richmond  in  June,  1865, 
(p.  5);)  and  had  the  legislature  considered  tlie  provi- 
sion in  question  to  be  in  force,  it  would  have  been 
surperfluous  to  enact  the  special  statute  above-cited, 
giving  a  justice  exceptional  jurisdiction  as  to  trespass- 
ing cattle.  (AntCj  p.  204.)  The  compiler  of  the 
Code  of  1873  seems  to  have  inserted  the  provision 
alluded  to  upon  questionable  authority. 
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Where  the  proceeding  is  for  a  debt  due  by  penal 
bill,  or  bond  with  condition  to  pay  money ^  the  penalty 
at  common  law  is  esteemed  the  subject  of  controversy, 
and  determines  the  question  of  jurisdiction,  where 
that  depends  on  amount  (Newell  v.  Wood,  1  Munf. 
555 ;  Heath  v.  Blakcr,  2  Vas.  Cas..  215.)  But  in  Vir- 
ginia, at  present,  the  jurisdiction  depends  not  on  the 
penalty,  but  on  the  principal  sum  which  is  due.  (V* 
C.  1873,  c.  179,  §2.) 

Three  cases  touching  the  amount  of  the  demand,  as 
regulating  jurisdiction,  merit  special  attention  : 

1st,  The  distinction  hQtween  payments  and  setoffs 
respectively,  when  they  reduce  the  amount  of  the 
claim  below  $20. 

Where  the  original  amjount^  exclusive  of  interest,  ex- 
ceeds $20,  and  has  been  reduced  below  that  sum  by 
payments^  the  plaintiff  is  taken  to  be  cognizant  of  such 
payments,  and,  therefore,  to  know  what  amount  is 
due.  On  the  other  hand,  if  the  amoimt  has  been  re- 
duced to  or  below  $20  by  set-offs  ;  that  is,  by  counter- 
demands  in  the  nature  of  debts,  on  the  part  of  the  de- 
fendant, the  plaintiff  may  either  allow  them,  and  pro- 
ceed for  the  balance  due,  before  a  justice,  or  taking 
no  notice  of  such  set-offs,  may  sue  in  a  court  of  record, 
that  is,  in  the  circuit  or  corporation  court ;  being  sup- 
posed, in  the  latter  case,  to  be  unacquainted  with,  or 
not  obliged  to  admit  the  claims  of  his  adversary. 
Hence,  where  the  amount  is  reduced  to  $20,  or  less, 
by  payments,  the  plaintiff  must  sue  in  the  justice's 
court ;  whilst,  if  reduced  by  set-offs,  he  may,  as  was 
said  above,  elect  whether  to  sue  there  or  in  a  court  of 
record  ;  and,  therefore,  wherever  the  jury  find  for  the 
plaintiff  twenty  dollars  or  less^  the  amount  sued  for 
being  greater,  it  is  prudent  where  hotli  payments  and 
set-offs  are  claimed,  for  the  plaintiff  to  get  the  jury  to 
indicate  in  the  verdict  wliether  the  amount  was  re- 
duced by  payments  or  set-offs.  (1  Rob.  Pr.  (1st 
ed.)  18 ;  Maitland  v.  McDearman,  1  Va.  Cas.  131 ; 
Larowe  v.  Harding's  Adm'r,  2  Va.  Cas.  203 ;  Fergu- 
son V.  Highly,  2  Va.  Cas.  255.) 

2nd,  Where  an  entire  claim  exceeds  $20,  and  has 
been  dinded  into  several  parts,  each  not  exceeding 
$20,  and  separate  securities  are  taken  therefor,  and 
all  are  due. 

It  seems  the  better  opinion  in  this  case,  that  the 
courts  of  record  cannot  thus  be  deprived  of  their  ju- 
risdiction, nor  the  defendant  of  his  right  to  tried  by 
a  jury,  and  that  a  imit  of  prohibition  will  be  awarded 
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by  the  circuit  court,  iu  order  to  prevent  the  usurpar 
tion.  (Hutson  v.  Lowry  &  al,  2  Va.  Cas.  95.)  So 
also,  it  may  be  remarked,  a  prohibition  will  be 
awarded,  if  a  justice  of  the  peace  in  any  case  usurp  an 
illegal  jurisdiction,  as  by  tsiking  cognizance  of  a  con- 
troversy involving  the  title  to  a  freehold,  (Miller  v. 
Marshall  (fe  al,  1  Va.  Cas.  158 ;  Warwick  v.  Mayo, 
15  Grat.  528) ;  or  by  transcending  otherwise  his  law- 
ful cognizance.  (Mayo  v.  James,  12  Grat.  17 ;  West 
V.  Ferguson,  16  Grat.  270.) 

3rd,  Where  z,  jvciiiioua  credit  is  entered,  in  order  to 
reduce  the  amount  to  $20  or  less. 

This  also,  it  is  believed,  is  inadmissible,  being  in 
fraudem  legis.  It  deprives  the  courts  of  record  of  the 
jurisdiction  which  the  law  assigns  them,  and  thus  in- 
fringes upon  public  policy;  and  it  takes  away  from 
the  defendant  one  of  the  most  important  incidents  of 
the  contract  as  Jie  made  it,  namely,  the  incident  of 
trial  hy  a  jury,  K  prohibition  should  be  applied  for 
to  the  circuit  court.  (3  Bl.  Com.  35  n  (2) ;  McCall 
V.  Peachy,  1  Call.  55 ;  St.  Amand  v.  Gerry,  2  Nott- 
<fe  M.  C.  487  ;  Farror  v.  Summers,  3  Litt.  (Ky.)  460; 
See  Hansbrough  &  ux  v.  Stinnett,  25  Grat.  496.) 

But  see  contra,  Barnes  v.  Winkler,  2  Carr.  &  P.  (12 
E.  C.  L.)  345 ;  Bowditch  v.  Salisbury,  9  John,  366. 
2^  The  Cases  of   Criminal  Cognizance  belonging  to  a. 
Justice  of  the  Peace. 

The  criminal  cognizance  of  a  justice  of  the  peace  em- 
braces cases  of  assault  and  battery,  not  felonious,  and 
petii  larceny,  in  respect  to  which  the  jurisdiction  is  con- 
current with  that  of  the  county,  corporation  and  circuit 
courts,  to  be  tried,  however,  in  those  courts  by  a  jury ;  it 
also  includes  all  petty  misdemeanors  punishable  exclu- 
sively by  fine,  which  cannot  exceed  $20.  It  is  another 
branch  of  a  justice's  criminal  jurisdiction,  to  examine 
and  commit  to  jail,  or  to  admit  to  bail,  persons  charged 
with  the  graver  offences,  whether  felonies  or  misde- 
meanors; and  he  is,  moreover,  clothed  with  power  to 
require  persons  against  whom  just  cause  of  suspicion 
is  found  to  exist,  to  give  security  to  keep  the  peace 
and  be  of  good  behavior.  (V.  C.  1873  c.  147,  §  1) ;. 
Id.  c.  48,  §  8,  9 ;  Id.  c.  196  §  1  &  seq.) 
8^  The  Cases  of  Police  Cognizance  belonging  to  a  Justice 
of  the  Peace. 

To  this  class  of  cases  belong  the  removal  of  a  pauper 
to  his  proper  settlement ;  the  arrest  and  treatment  of 
vagrants,  (V.  C.  1873,  c.  51,  §  16, 18  &  seq) ;  the  in- 
stitution of  proceedings  against  the  putative  fathers  of 
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bastardSy  to  oblige  them  to  support  their  oflEspring. 
(V.  C.  1873,  c.  121,  §  1.)  Proceedings  against  those 
who  sell  or  give  away  intoxicating  liquors  on  any  elec- 
tion day.  (V.  C.  1873,  c.  8,  §39, 4:0.)  Proceedings  against 
those  who  disturb  religious  meetings ^  or  who  sell  intoxicat- 
ing liquors  near  them  without  license.  (V.  C.  1873,  c. 
192,  §  19  to  22) ;  and  proceedings  against  illegal  retail- 
ers of  intoxicating  liquors.  (V.  0.  1873,  c.  196,  §  10), 
with  many  others. 
2^.  The  Mode  of  Proceeding  in  the  Court  of  a  Justice  of 
the  Peace. 

The  ministerial  officer  who  attends  the  justice  and  ex- 
ecutes his  precepts,  is  the  constable^  of  which  class  of 
functionaries  one  is  elected  by  the  voters  of  each  magis- 
terial district,  to  serve  for  tuoo  years.  A  constable, 
however,  is  not  confined  to  his  district,  but  may  act 
anywhere  in  his  county  or  corporation.  (Va.  Const. 
1869,  Art.  VII,  §  2  (Amendments  1874);  V.  C.  1873, 
c.  6,  §  13 ;  Id.  c.  12,  §  1,  3,  6,  9;  Id.  c.  47,  §  63,  1.) 

The  course  of  proceeding  is  to  obtain  from  a  justice  of 
the  peace  a  warrant  or  summons^  requiring  the  constable 
to  whom  it  is  addressed  to  summon  the  defendant  to 
appear  before  him,  or  some  other  justice  of  the  county, 
on  the  day  named,  not  exceeding  thirty  days  from  the 
date,  to  answer  the  complaint,  the  nature  of  which 
should  be  briefly  recited.  The  warrant  is  to  be  made 
returnable  to  some  place  within  the  magisterial  district 
where  the  defendant  residie^y  or  in  which  the  cause  of 
cation  arose,  unless  for  good  cause  shown  on  oath,  the 
justice  shall  prescribe  a  different  place  in  the  county  or 
corporation.     (V.  C.  1873,  c.  147,  §  2.) 

When  a  corporation  is  defendant  the  warrant  is  served 
on  the  chief  officer,  or  in  his  absence  from  the  county 
or  corporation  in  which  he  resides,  or  in  which  is  the 
principal  office  of  the  corporation,  on  the  next  subordi- 
nate, as  in  the  case  of  process  from  a  court  of  record, 
of  which  a  particular  account  will  be  given  hereafter. 
(V.  C.  1873,  c.  56,  §  32  ;  Id.  c.  166,  §  7,  Post.  p.  .) 
The  justice  may  issue  subpoenas  for  witnesses,  and 
^  may  punish  them  for  non-attendance  by  a  fine  not  ex- 

ceeding $5,  (V.  C.  1873,  c.  147,  §  3) ;  and  when  the 
witness  attends,  but  refuses  to  be  sworn  or  to  testify, 
the  justice  may  commit  him  to  jail  until,  in  the  custody 
of  the  jailor,  he  shall  give  his  evidence.  (V.  C.  1873, 
c.  172,  §  29.)  But  it  is  believed  that  he  cannot  compel 
the  witness  to  attend  by  issuing  an  attachment  himself, 
(notwithstanding  the  statute  allowing  a  justice  to  pun- 
ish summarily,  as  a  contempt^  disobedience  to  any  law- 
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ful  process  issued  by  him,  V.  0.  1873,  c.  190,  §  27 ; 
Mayors  Guide,  259) ;  but  that  he  must  report  the  delin- 
quency to  the  court  of  his  county  or  corporation  which, 
by  attachment,  may  compel  the  witness  to  attend  and 
testify.     (V.  C.  1873,  c.  172,  §  28.) 

The  cause  is  to  be  tried  (of  course  without  written 
pleadings)^  according  to  t\iQ  principles  of  law  and  equity y 
by  the  justice  himself,  without  a  jury ;  and  judgment  is 
given  "for  the  sum  due  to  either  party  ^  with  interest, 
or  for  the  property  to  which  the  plaintiff  is  entitled  (or 
its  value)  with  damages,"  and  costs.  (V.  C.  1878,  c. 
147,  §4.) 

When  the  judgment  is  rendered,  it  is  the  duty  of  the 
justice  (which  he  is  too  apt  to  neglect),  to  enter  in  a 
book  kept  for  the  purpose,  the  date  thereof,  the  names 
of  the  parties,  and  the  amount ;  and  also  the  date  of 
any  execution  issued  thereon,  and  to  whom  delivered. 
He  is  also  required  to  write  on  the  face  of  the  paper,  or 
writing  on  which  the  warrant  issued,  or  on  any  writing 
allowed  as  a  se^off,  the  date,  amount  of  the  judgment, 
and  costs,  and  affix  his  name  thereto,  (V.  0.  1873,  c. 
147,  §  5) ;  and  a  copy  from  the  entry  in  the  justices 
hook^  of  the  date  of  any  execution  issued  by  him,  and  to 
whom  delivered^  is  evidence  in  any  proceeding  against 
the  officer  named,  for  failing  to  make  due  return  of 
such  execution,  or  for  failing  to  pay  over  money  re- 
ceived thereon.     (V.  C.  1873,  c.  147,  §  11.) 

If  either  party  be  dissatisfied  with  the  justice's  de- 
cision, he  may  ask  for  a  new  trial,  but  only  of  the 
justice  who  rendered  the  judgment,  unless  in  case  of 
his  death,  resignation,  removal  from  office,  or  absence 
from  the  county,  in  which  case  it  may  be  granted  by 
another  justice;  nor  can  it  be  granted  in  any  case, 
after  the  lapse  of  thirty  days  from  the  judgment,  nor  at 
any  time^  unless  the  opposite  party  be  present  at  the 
time  of  the  application,  or  unless  after  ^v«  days*  notice 
to  him  (if  in  the  county  or  corporation)^  of  the  time 
arid  place  of  the  application.  (V.  C.  1873,  c.  147,  §  6.) 
In  order  that  the  justice  may  properly  grant  a  new 
trial,  it  is  not  enough  that  one,  or  that  all  of  the  par- 
ties are  dissatisfied  with  the  decision.  He  must  be  con- 
vinced that,  without  a  new  trial,  a  palpable  wrong  will 
be  done  to  the  party  applying  for  it,  and  that  without 
any  neglect  or  default  on  the  applicant's  part.  (Mayo's 
Guide,  669,  &c.;  Synops.  Crim.  Law,  266,  &c. ;  Post, 
p.        .) 

It  is  competent  to  the  justice,  where  the  judgment 
exceeds  $10,  to  allow  a  short  interval  of  time  before  ex- 
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ecution  shall  issue,  provided  the  party  will  give  such 
security  for  the  payment  as  the  justice  may  deem  suf- 
ficient. This  stay  of  execution  is  longer  as  the  debt  is 
larger,  thus : 

Exceeding  $10,  and  not  ezo6edmg*$20,  besides  interest,  iO  days. 
«*  120,  "  $80,  •*  60    " 

"  iSO,  •'  90    " 

(V.  C.  1873,  c.  147,  §  7.) 

An  ajypeal  msj  be  allowed  from  the  judgment  of  the 
justice,  where  the  matter  in  controversy,  exclusive  of 
•  interest,  is  of  greater  amount  or  value  than  $10 ;  or 
where  the  case  involves  the  constitutionality  or  validity 
of  an  ordinance  or  by-law  of  a  corporation.  The  ap- 
peal in  the  last  case,  that  is.  where  the  case  involves 
the  consiitviionaliiy  or  validlti/  of  an  ordinance  or  by-law 
of  a  corporation,  is  to  the  circuit  court  of  the  justice's 
.  county  or  corporation;  or  otherwise  to  the  county  or 
corporation  court.  The  appeal  is  to  be  granted  by  the 
justice  rendering  the  judgment,  but  only  within  ten 
days  thereof tCTy  on  such  security  being  given  as  he  ap- 
proves for  the  payment  of  the  same,  and  all  costs  and 
damages  (if  it  be  affirmed) ;  the  verbal  acknowledgmeM 
of  any  surety  in  this  case  of  appeal,  (as  in  the  case  of 
the  stay  of  execution),  being  sufficievty  and  the  endorse- 
ment by  the  justice,  of  the  name  of  the  surety  upon 
the  warrant,  being  conclusive  evidence  of  such  acknow- 
ledgment. The  court  in  which  the  appeal  is  cognizable 
may,  on  motion,  for  good  cause  shown,  require  new  or 
additional  security;  and  if  not  given,  the  appeal  may  be 
dismissed,  and  execution  awarded  on  the  judgment. 
(V.  C.  1873,  c.  147,  §  7, 16.) 

The  appeal  is  to  be  tried  in  a  summary  way,  without 
pleadings  in  writing,  upon  any  legal  evidence  which 
may  be  produced  by  either  party,  whether  it  was  pro- 
duced to  the  justice  or  not,  and  is  to  be  determined  (as 
it  ought  to  have  been  by  the  justice),  according  to  the 
principles  of  law  and  equity.  If  the  justice's  decision  be 
afiirmed,  execution  issues  against  the  principal  and  his 
surety,  jointly  or  separately,  for  the  amount  of  the 
original  judgment,  including  interest  and  costs,  with 
damages  on  the  aggregate,  at  the  rate  of  ten  per  centum 
per  annum^  from  the  date  of  the  judgment  till  payment, 
and  for  the  costs  of  the  appeal;  and  the  execution  is 
to  be  endorsed  "  no  security  to  be  taken.^^  If  the  jus- 
tice's decision  is  reversed,  the  appellant  is  to  recover 
his  costs;  and  such  order  or  judgment  is  to  be  made  or 
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given  as  oaght  to  have  been  made  or  given  by  the  jus- 
tice.    (V.  C.  1873,  c.  147,  §  17.) 

If  there  be  no  new  trial,  stay  of  execution,  nor  appeal, 
the  justice  may  immediately  issue  an  execution  or  fieri 
facias ;  or  if  the  judgment  be  for  personal  property,  at 
the  option  of  the  plaintiff,  may  issue  a  writ  of  possession 
for  the 'property,  and  a  fieri  fadas  for  the  damages  and 
costs;  and  in  like  manner,  where  there  is  a  stay  of  ex- 
ecution, after  the  lapse  of  the  time  prescribed  for  the 
stay,  executions  may  be  issued.  (V.  C.  1873,  c.  147, 
§  8.)  No  express  provision  appears  to  be  made  for  an 
execution  in  the  case  of  a  justice  givingjudgment,  in  a 
proceeding  for  unlawful  detainer^  pursuant  to  V.  0. 
1873,  c.  130,  §  1,  &c.,  unless  we  are  to  suppose  the  gen- 
eral statute  of  executions  (V.  C.  1873,  e.  183,  §  23)  is 
applicable,  as  probably  it  is.  We  might  come  to  that 
conclusion,  however,  with  more  confidence,  if  no  pro- 
vision had  been  made  specifically  for  the  issuing  by 
justices  of  the  writ  oi  fieri  facias  and  of  possession^  in  a 
single  case. 

The  execution  is  to  be  directed  to  a  constable;  and 
may  be  executed  by  any  constable,  in  any  county  that  the 
plaintiff  may  designate,  and  shall  be  returnable  within 
sixty  days.     (V.  C.  1873,  c.  147,  §  9.) 

If  not  wholly  satisfied,  the  execution  may,  within  one 
year  from  the  judgment,  be  returned  to  and  renewed 
by  a  justice,  notwithstanding  the  provisions  of  chapter 
forty-nine  of  Code.  But  every  execution  issued  by  a 
justice,  which  is  not  so  returned  and  renewed,  shall  be 
returned  by  the  constable  to  the  clerk^s  office  of  his 
county  or  corporation.  And  when,  for  any  e^use,  it  is 
unfit  for  a  writ  of  fieri  facias  to  be  directed  to  a  con- 
stable, such  writ  shall  be  directed  to,  and  executed  by, 
a  sheriff  or  sergeant  of  the  county  or  corporation.  The 
executions  returned  to  the  clerk's  oflSce  by  constables 
are  docketed,  indexed,  and  filed  separately  by  the  clerk; 
and  such  further  executions  may  then  be  issued  in  the 
case  (from  the  clerk^s  office)  as  if  the  justice's  judgment 
had  been  rendered  in  court.  (V.  C.  1873,  c.  147,  §  9, 
10.) 

If  the  constable  fail  to  make  due  return  of  an  execu- 
tion, he  may,  on  ten  days'  notice,  be  fined  from  time  to 
time  by  a  justice,  just  as  a  sheriff  or  sergeant  may  be 
by  a  court  of  record  for  a  similar  delinquency,  and  on 
his  return  he  may  be  proceeded  against  as  a  sheriff  or 
sergeant  might  be  on  his.  (V.  C.  1873,  c.  147,  §  12 ; 
Id.  c.  49,  §  45 ;  Id.  c.  163,  §  5.)  And  for  money  col- 
lected on  execution,  after  as  well  as  before  the  return- 
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day,  or  received  by  the  constable  ou  any  claim  entrusted 
to  him  to  warrant  for,  and  recoverahle  hy  warranty  he 
and  his  sureties  are  liable  in  very  summary  proceed- 
ings ;  and  after  six  months  from  the  date  of  any  receipt 
for  such  claim,  signed  in  his  official  character,  such  re- 
ceipt is  prima  facie  evidence  of  the  receipt  of  the 
money,  (V.  C.  1873,  c.  147,  §  13) ;  -and  that  as  well 
against  the  sureties  as  himself.  (Smith  &  als  v.  Gov'r, 
2  Rob.  231,  &c.;  McNeale,  &c.  v.  Governor,  3  Grat. 
306.) 

An  expeditious  remedy,  in  the  nature  of  an  inter- 
pleader, is  provided  where  a  doubt  arises  as  to  the  title 
of  property  on  which  a  justice's  execution  or  a  distress 
warrant  is  levied,  and  where  the  property  levied  on  is 
not  of  greater  value  than  §20.  The  claimant  may  ob- 
tain from  a  justice  of  that  county  or  corporation  a  sum- 
mons requiring  both  debtor  and  creditor  to  show  cause 
why  the  property  should  not  be  discharged.  The  war- 
rant or  summons  is  returnable  in  not  less  than  five  days, 
and  meanwhile  the  sale  is  to  be  postponed.  Upon  the 
hearing  the  justice  shall  order  the  property  to  be  given 
up  to  the  claimant,  or  shall  dismiss  the  summons,  as 
shall  seem  most  proper.  And  if  the  value  of  the  pro- 
perty exceeds  $10,  an  appeal  shall  be  allowed  by  the 
justice,  if  asked  for  within  Jive  days,  on  security  being 
given,  as  in  other  cases  of  appeal.  (V.  C.  1873,  c.  147, 
§14.) 
2'.  The  Constitution  and  Jurisdiction  of  the  County  and  Cor- 
poration Court. 

The  county  and  corporation  courts,  until  a  few  years 
ago,  were  constituted  in  precisely  the  same  manner,  and 
had  exactly  the  same  jurisdiction.     At  present,  however, 
they  differ  so  widely  in  their  jurisdiction  (although  in 
their  constitution  they  are  still  very  similar,)  that  it  will 
be  expedient  to  consider  them  separatelf/  ; 
W.  C. 
1«.  Constitution,  History,  and  Jurisdiction  of  the  County 
Court;  W.  C. 
1^.  The  HUtory  of  County  Courts  in  Virginia. 

The  tribunal  for  more  than  two  centuries,  known  by 
the  appellation  of  county  court,  was  a  very  peculiar  and 
remarkable  Anglo-Saxon  feature  in  the  distribution  of 
the  j udicial  power  in  Virginia.  It  was  incorporated  very 
early  into  the  colonial  administration  of  justice,  and 
until  1870  maintained  a  prominent  place  in  the  domes- 
tic polity  of  the  commonwealth. 

In  its  original  form,  consisting  of  justices  of  the 
peace,  who  Were  plain  country  gentlemen  for  the  most 
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part,  without  any  technical  acquaintance  with  the  law, 
the  court  yet  possessed  a  jurisdiction  of  unlimited  ex- 
tent^ both  in  law  and  equity.  It  was  variously  esti- 
mated, being  by  some  regarded  as  a  strange  deformity 
in  the  Constitution,  whilst  others  looked  upon  it  as  ex- 
ercising influences,  direct  and  indirect,  of  a  highly  sal- 
utary character. 

The  late  distinguished  jurist,  B.  W.  Leigh,  who  was 
always  a  zealous  advocate  of  the  county  courts,  as  for- 
merly constituted,  in  a  note  appended  to  the  revised 
Code  of  1819  (which  was  compiled  by  him  by  appoint- 
ment of  the  General  Assembly),  thus  deduces  their  his- 
tory, and  states  his  view  of  their  effect : 

"  The  institution  of  county  courts  originated  as  early 
as  1623-'4 ;  and  as  it  is  the  most  ancient,  so  it  has  ever 
been  one  of  the  most  important  of  our  institutions,  not 
only  in  respect  to  the  administration  of  justice,  but  for 
police  and  economy.  They  were  first  called  monthly 
courtSy  and  at  first  only  two  of  them  were  established 
[viz:  in  the  counties  of  Charles  City  and  Elizabeth 
City']  J  and  their  jurisdiction  jealously  limited  to  the 
.  most  petty  controversies,  reserving  the  right  of  appeal 
for  the  party  cast,  to  the  governor  and  council,  who 
were  the  judges  of  what  were  then  called  the  quarter 
courts.  In  1642-'3,  the  style  of  numihly  courts  was  changed 
to  that  of  county  courts^  the  colonial  assembly  having 
previously  begun,  and  continuing  thenceforward  to  en- 
large their  duties,  powers  and  jurisdiction,  and  to  ex- 
tend the  system  to  every  county  as  it  was  laid  off.  As 
early  as  1645,  they  had  been  matured  into  their  present 
form  (though  somewhat  rude  and  irregular),  of  courts 
of  general  jurisdiction  in  law  and  equity;  and  the  most 
important  duties  in  matters  of  police  and  economy  were 
■  confided  to  them.  See  1  Hen.  Stats.  125-'7,  132,  146, 
168,  185,  224,  272-'3,  302-'3, 4,  5,  310,  328,  335-'6, 
345-'6,  8,  350,  398,  448,  462-'6-'9,  447-'8,  521-'2. 

"In  1661-'2,  the  governor  and  council  were  consti- 
twieA  justices  itinerant^  to  sit  in  and  constitute  the  county 
courts ;  but  that  provision  was  repealed  the  next  year. 
See  2  Hen.  Stats.  64,  179. 

"  Hitherto  the  judges  of  the  county  courts  had  been 
styled  commissioners  of  the  monthly  courts^  and  after- 
wards commissioners  of  the  county  courts ;  but  in 
1661-'2,  it  was  enacted  that  they  should  take  the  oath 
of  ^justice  of  the  peace^  and  be  called  justices  of  the 
peace.  (Id.  70.)  These  tribunals  now  received  a  per- 
fectly regular  form,  and  their  functions  have  ever  since 
been  considered  as  a  part  of  the  constitution,  both  of 
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the  colonial  and  present  government.  No  material 
change  was  introduced  by  the  revolution  in  their  juris- 
diction or  general  powers  and  duties  of  any  kind ;  vide 
the  Revised  Acts  of  1748,  Edit,  of  1752,  c.  7 ;  Edit. 
1769,  c.  4  ;  and  the  Revised  Acts  of  1792,  Edit.  1794, 
1803,  and  1814,  c.  67.  It  would  perhaps  be  impossible 
for  any  man  to  estimate  the  character  and  utility  of 
this  system^  without  actual  experience  of  its  operation." 
(1  R.  0.(1819),  244,  c.  71,  note  ♦. ) 

These  sentiments,  so  favorable  to  the  beneficent  re- 
sults of  the  county  court  system,  as  it  had  so  long  ex- 
isted, were  reiterated  and  amplified  by  Mr.  Leigh,  in 
the  constitutional  convention  of  Virginia  of  1829,  and 
were  confirmed  and  enforced  by  the  most  distinguished 
men  in  that  remarkable  body,  who  bore  united  tes- 
timony to  the  value  of  those  tribunals  as  then  organ- 
ized ;  e.  g.  Messrs.  Marshall  (C.  J.),  C.  Johnson,  P.  P. 
Barbour,  J.  Randolph,  Giles,  Upshur,  &c.  (Debates 
Va.  Conv.  1829,  487  to  536.)  And  in  conformity  with 
the  arguments  then  employed,  that  convention  retained 
the  system  unchangedj  Messrs.  Madison  and  Monroe 
uniting  their  voices  .with  the  majority.  By  the  consti- 
tution of  1851,  the  justices  were  made  elective  by  the 
people  for  a  short  term,  instead  of  being  as  before,  ap- 
pointed for  life  by  the  governor,  upon  the  nomination  of 
the  county  court;  but  in  other  particulars  the  system 
underwent  no  change ;  nor  did  it,  by  the  constitution 
of  1864,  framed  at  Alexandria  by  a  mere  handful  of 
the  people  of  the  State,  but  still  Virginians.  It  was 
not  until  1869,  that  a  convention,  composed  chiefiy  of 
men  alien  in  sentiment  and  in  interest  to  the  Common- 
wealth, availed  themselves  of  an  accidental  and  tem- 
porary ascendancy,  to  strike  down  an  institution  which 
had  become  endeared  to  our  people  by  the  experience 
of  more  than  two  centuries,  and  by  the  approval  of  suc- 
cessive generations  of  our  wisest  and  best  men. 
2^.  The  Present  Constitution  of  the  County  Courts  in  Vir- 
ginia. 

County  courts  still  form  a  part  of  the  judicial  system 
of  Virginia,  but  wholly  changed  in  the  manner  of  their 
constitution;  and,  by  i*ecent  legislation,  shorn  of  the 
greater  part  of  their  jurisdiction,  as  well  in  importance 
as  in  amount. 

The  constitution  of  1869  directs  tliat,  in  every  county, 
there  sliall  be  a  county  courts  to  be  held  monthly  by  a 
judge  learned  in  the  law  of  the  State^  and  to  be  known 
as  the  county  court  jvdge^  provision  being  made  for  at- 
taching smaU  counties  to  adjoining  ones.     The  judges 
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are  to  be  chosen  by  the  joint  vote  of  the  two  houses  of 
the  General  Assembly;  to  hold  office  for  six  years j  and 
until  their  successors  are  qualified ;  and  to  reside,  dur- 
ing their  terms,  in  their  respective  counties  or  districts. 
(Va.  Const.  1869,  Art.  VI,  §  13,  11,  25.)  They  are 
commissioned  by  the  governor,  and  in  order  to  secure 
their  independence,  are  to  receive  such  salaries  and  allow- 
ances as  may  be  determined  by  law,  the  amount  of 
which  shall  not  be  diminished  during  their  term  of  office ; 
whilst,  with  a  view  to  assure  a  due  responsibility,  they 
may  be  removed  from  office  by  a  concurrent  vote  of 
both  houses  of  the  General  Assembly;  a  majority  of 
all  the  members  elected  to  each  house  concurring  in  such 
vote,  and  the  cause  of  removal  being  entered  on  the 
journal  of  each  house.  (Va.  Const.  1869,  Art.  VI,  § 
22,  23.) 

The  compensation  of  a  county  judge  is  a  salary  of 
$350,  and  $20  for  every  1,000  inhabitants  over  10,000 
in  his  county  or  district ;  and  he  is  allowed,  if  a  licensed 
lawyer,  to  appear  as  attomey-at-lawin  any  case  not  pend- 
ing in  his  court,  or  which  cannot  be  carried  into,  or  has 
not  been  taken  from,  his  court  on  an  appeal.  (V.  C. 
1873,  c.  154,  §  18,  16;  Acts  1875-'6,  p.  152,  c.  149.) 
3^.  The  Jurisdiction  of  the  County  Courts, 

The  constitution  provides  that  the'jurisdiction  of  the 
county  courts  shall  be  the  same  as  that  of  the  county 
courts  then  existing,  except  so  far  as  it  is  modified  by 
the  constitution,  or  may  he  changed  hy  law,  (Va.  Const. 
1869,  Art.  VI,  §  13.) 

The  changes  hy  law  have  recently  been  very  radical. 
Down  to  Ist  August,  1873,  the  jurisdiction  of  these 
courts  in  civil  causes  was  almost  entirely  co-ordinate 
with  that  of  the  circuit  courts,  embracing  substantially 
every  case  not  cognizable  by  a  justice  of  the  peace,  and 
including  also,  appeals  from  him;  whilst  in  criminal 
cases  then*  cognizance  was  well-ni^h  exclusive ;  as  it  was 
also  in  respect  to  matters  of  police.  But  by  act  of  2d 
April,  1873,  taking  effect  1st  August,  1873,  their  crimr 
inal  jurisdiction  was  limited  to  misdemeanors,  and  they 
were  deprivedtof  cognizance  of  "  all  causes  at  law  and  in 
chancery:'  (V.  C.  1878,  c.  154,  §  5,  7,  8.)  Their  crimr 
inal  cognizance,  however,  is  restored  by  Act  of  March 
29,  1875.     (Acts  1874-'5,  p.  364.) 

Let  us  consider,  (1),  The  civil  cognizance  of  the  county 
courts;  (2),  Their  criminal  cognizance;  and  (3),  Their 
police  cognizance  ; 
W.  C. 
1*.  The  Civil  Cognizance  of  the  County  Courts. 
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In  respect  to  the  very  large  mass  of  jurisdiction 
taken  from  them  by  the  act  of  April  2, 1873,  including 
"  all  causes  at  law  and  in  chancery,"  and  all  prosecu- 
tions/or /cfowy  {which  last  is  altered  by  act  oi  March 
29,  1875,)  it  is  provided  that  "the  county  court  shall 
execute  and  enforce  by  proper  process,  and  in  the 
manner  provided  by  law,  every  judgment,  decree,  or 
order  heretofore  entered  therein,  and  shall  supervise, 
correct^  and  enforce  in  like  maimer,  any  rule  taken,  or 
order,  entry,  or  endorsement  made,  by  the  clerk  of  said 
court,"  (V.  C.  1873,  c.  154,  §  6);  and  directions  are  also 
given  for  the  removal  to  the  circuit  court  of  all  causes 
at  law  and  in  chancery  pending  in  the  county  cottft 
on  the  1st  August,  1873,  such  causes  to  stand  in  the 
circuit  court  in  all  respects  as  they  stood  in  the 
county  court.     (V.  C.  1873,  c.  154,  §  7.) 

The  permanent  civil  jurisdiction  of  the  county  courts 
embraces  the  granting  of  letters. of  administration^  ad- 
mitting of  wills  to  probate^  appointing  of  guardians^ 
curatorSj  and  commiUees  of  lunatics,  <fec.,  and  hearing 
and  determining  of  all  motions  and  other  matters  made 
specially  cognizable,  therein  by  any  statute,  (V.  C.  1873, 
c.  154,  §  4;  Acts  1873-'4,  p.  158,  c.  144.) 

The  last  clause  retains  to  the  county  court  no  in- 
considerable body  of  jurisdiction,  of  which  it  must 
suffice  to  name  some  of  the  most  prominent  instances; 
e.g. 

The  auditing  the  ex-parte  periodical  settlements  of  the 
accounts  of  personal  representatives,  guardians,  cura- 
tors, and  committees,  and  taking  in  connexion  there- 
with the  necessary  steps  to  compel  such  fiduciary  to 
do  his  duty.  (V.  C.  1873,  c.  138,  §  4,  8, 10, 17,  18, 
20,  28&6eq;) 

Motions  on  bonds  returned  to  or  filed  in  a  coxmty 
court,  or  its  clerk's  office,  or  given  by  any  shenffy 
sergeant  or  constable.  (V.  C.  1873,  c.  163,  §  5 ;  Sang- 
ster  &  als  v.  Comm'th,  17  Grat.  124;) 

Cases  of  caveat,  involving  the  question  whether  or 
not  the  register  of  the  land  office  ought  to  issue  a 
commonwealth's  grant  for  lands,  claimed  on  the  one 
side  to  be  waste  and  unappropriated,  and  on  the 
other  to  belong  to  the  caveator.  (V.  C.  1873, 154,  $ 
12;  Id.  c.  108,  §  29  &  seq;) 

Gases  of  attachment  for  rent,  or  against  an  absconding 
debtor,  &c.     (V.  C.  1873,  c.  148,  §  6  &  seq;) 

Cases  of  distress  for  rent  reserved  in  part  Sf  the  cropy 
&c.     (V.  C.  1873,  c.  134,  §  16 ;) 
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Cases  of  forcible  or  unlawful  entry ^  or  unlawful  de- 
tainer.   (V.  C.  1873,  c.  130,  §  1 ;) 

Cases  of  interpleader,  where  a  dispute  arises  as  to 
the  ownership  of  chattels  levied  on  under  an  execu- 
tion oi  fieri  facias  or  a  distress- warrant.  (V.  C.  1873, 
c.  149,  §2;) 

Cases  of  mandafnu^,  in  respect  to  the  action  of  the 
board  of  supervisors  of  a  county,  and  of  the  boards  of 
the  magisterial  districts.     (V  C.  1873,  c.  154,  §  19;) 

Cases  of  habeas  corpus,  where  by  affidavit  or  other- 
wise there  appears  probable  cause  to  believe  that  one 
is  detained  without  lawful  authority.  (V.  C.  1873,  c. 
153,  §  1,  &c,);  and, 

Cases  of  appeal  from  the  judgment  of  a  justice  of 
the  peace,  including,  amongst  other  instances,  a  review 
of  every  decision  of  a  justice  of  the  peace  convicting 
one  of  a  misdemeanor,  where  the  party  convicted  shall 
..  desire  it.  (V.  C.  1873,  c.  147,  §  16 ;  Acts  1875-'6,  p. 
448,  c.  366.) 
2^  The  Criminal  Cognizance  of  the  County  Courts. 

The  county  court  has  jurisdiction  of  all  present- 
ments, informations,  and  indictments  for  misdemean- 
ors, (V.  C.  1873,  c.  154,  §  5);  and,  at  present,  for 
felonies  also,  at  least  if  it  be  not  arson,  or  a  capital 
felony,  so  that  if  an  indictment  be  foimd  against  a 
person  for  arson  or  any  capital  felony  in  the  county 
court,  if  the  accused  is  in  custody,  or  if  he  appear  ac- 
cording to  his  recognizance,  he  is  to  be  arraigned  in 
the  county  court,  but  is  to  be  remanded  for  trial,  if  he 
BO- demands,  to  the  circuit  court.  (V.  C.  1873,  c.  154, 
§  8,  10,  11 ;  Acts  1874-'5,  p.  364,  c.  271.) 
3^  The  Police  Cognizance  of  the  County  Courts. 

The  subjects  of  the  police  cognizance  of  the  county 
court  embrace  everything  which  involves  or  relates  to 
the  good  order,  health,  or  general  convenience  of  the 
community,  of  which  the  following  may  be  named  as 
instances,  namely : 

The  opening  and  discontinuance  of  public  roads  and 
landings ;  building  of  county  bridges,  &c.  (V.  C.  1873, 
c.  52,  §  18,  23,  &c.,  34,  29,  &c.,  46,  &c.,  50,  55,  59, 
&c.,  62,  63;  Acts  1874-'5,  p.  177  &  seq,  c.  181; 
Acts  1875.'6, p.  205,  c. 264 ;  Acts  1876-'7p.  181,  c.  194;) 

The  establishing  and  regulation  oi  ferries,  &c.  (V. 
C.  1873,  c.  64,  §  4,  12,  &c  ;) 

The  allowance  of  the  erection  of  mills.  (V.  C.  1873, 
c.  63,  §  1,  &c;) 

The  supervision  of  apprentices,  &c.  (V.  C.  1873,  c, 
122,  §  1,  &c.,  12 ;  Acts  1875-'6,  p.  267,  c.  223;) 


518  VINDIOATmG,  ETC.,  BIGHTS  BELATING  TO  PBOPEBTT.    [bOOK  IV. 

The  protection  of  paupers^  and  prevention  of  va- 
grancy.    (V.  C.  1873.  c.  47,  §  53,  56 ;) 

The  proceedings  against  the  putative  fathers  of  bas- 
tards ;  (V.  C.  1873,  c.  121,  §  1,  &c. ;  which  statute  is 
repealed  temporarily;  Acts  1874-'5,  p.  910,  c.  112); 
and. 

The  establishment  and  regulation  of  hospitals  for 
small-pox,  &c.     (V.  0.  1873,  c.  84,  §  ff,  &c.) 

It  should  have  been  observed  in  connection  with  the 
constitution  of  county  courts,  that  in  case  any  judge 
of  a  county  court  is  unable  or  fails  to  attend  any  regu- 
lar term  of  his  court,  or  part  of  it;  or  if,  from  death  or 
other  cause,  there  be  no  judge  of  such  county,  any 
other  county  judge  may  hold  the  court  for  the  whole 
or  part  of  a  term.  And  whore  a  vacancy  exists  it  is 
the  duty  of  the  clerk  to  notify  the  governor,  who  is 
authorized  to  designate  any  county  judge  to  hold  the 
regular  terms  until  the  vacancy  is  filled,  for  which  ex- 
tra service  such  judge  is  to  receive  $5  per  day  whilst 
actually  engaged  in  holding  court,  and  the  mileage 
prescribed  by  law.  And  so  also,  a  lawyer,  with  the 
consent  of  the  parties,  and  of  the  judge,  may  preside 
in  any  cause.     (V.  0.  1873,  c.  154,  §  14,  16.) 

The  course  of  appeal  from  the  county  couii;  is  to 
the  circuit  court  of  the  same  county ;  in  civil  causes 
and  cases  oil  police  cognizance,  at  the  instance  of  either 
party,  (except  that  the  judgment  of  the  county  court, 
upon  an  appeal  from  a  Justice  of  the  peace,  is  always 
final;)  (V.  C.  1873,  c.  178,  §  1,  2,  3,  12);  and  in 
criminal  cases  on  behalf  of  the  accused-  only,  save  in 
certain  reventie  causes  where  process  of  appeal  is  al- 
lowed to  the  Commonwealth  also.  (V.  C.  1873,  c. 
203,  §  3,  4  &  seq.) 

The  terms  of  the  cx)unty  courts  are  held  m/mthly, 

at  the  times  prescribed  by  law,  which,  however,  the 

court  has  power  to  change.     Four  or  more  of  these 

terms,  to  be  designated  by  the  court,  are  set  apart  for 

the  trial  of  civil  cases  in  which  juries  are  required,  and 

thereafter,  until  otherwise  ordered,  all  cases  cognizable 

in  such  court  in  which  juries  are  required,  except 

criminal  cases,  and  cases  of  forcible  entry,  <fec.,  shall 

be  tried  only  at  such  terms  as  are  so  designated.    AU 

other  matters  or  things  authorized  by  law  to  be  done 

by  or  in  such  court  may  be  done  at  any  term  thereof. 

(V.  (\  1873,  c.  154,  §  3, 12.) 

2«.  The  Constitution  and  Jurisdiction  oi Corporation  Courts; 

W.C. 

1^,  The  Constitution  of  Corporation  Courts. 
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Formerly  the  constitutios,  as  well  as  the  jurisdiction, 
of  the  corporation  courts  were  essentially  the  same  as 
of  the  county  courts.  As  the  county  courts  were  com- 
posed of  the  justices  of  the  peace  of  the  county^  so  the 
corporation  courts  consisted  of  the  rtiayor^  recorder^  and 
aldermen^  or  of  the  aldermen  (who  were  eayoffido  jus- 
tices of  the  peace,)  of  the  corporation.  (V.  0. 1860,  c. 
167,'  §  2  to  13.)  Beginning  with  the  city  of  Richmond, 
however,  in  1869-'60,  (c.  169,  §  3,  6 ;  Id.  c.  170,  §  2,) 
the  policy  was  inaugurated  of  creating  two  hustings  or 
corporation  courts :  One  composed,  as  before,  of  the 
mayor,  recorder,  and  aldermen  of  the  city,  or  any  four 
of  them,  whose  jurisdiction  was  limited  principally  to 
causes  of  police  cognizance  and  misdeTneanorSf  and  the 
other  consisting  of  a  single  jttdge  possessed  of  aU  the 
jurisdiction  previously  exercised  by  the  corporation 
courts ;  and  besides  that,  having  cognizance  oifelonieSj 
and  endowed  with  the  same  powers  as  the  circuit  courts^ 
to  award  injunctions^  writs  of  habeas  corpus^  mandamus^ 
B,ud prohibition.  (V.  C.  1860,  c.  157,  §  2;  Id.  c.  158, 
§  43  &  seq.) 

The  policy  thus  set  on  foot  was  soon  extended  to 
oJ:her  cities,  and  by  the  Constitution  of  1869,  (Art. 
VI,  §  14,)  was  made  applicable  to  every  city  or  town  in 
the  State  containing  a  population  of  over  5,000.  The 
judge  of  these  corporation  or  city  courts,  who  is  de- 
nominated a  "  city  judgCj^'  is  elected  on  the  joint  vote  of 
the  two  houses  of  the  General  Assembly,  and  is  re- 
quired to  hold  a  corporation  or  hustings  court  of  the 
city  as  often,  and  as  many  days  m  each  rnonthy  as  may 
be  prescribed  by  law,  "  with  similar  jurisdiction  which 
may  be  given  by  law  to  the  circuit  courts."  He  is 
commissioned  by  the  governor;  is  to  hold  oflSce  for 
six  years,  and  until  his  successor  is  qualified;  is  to  re- 
ceive such  salary  and  allowance  as  may  be  determined 
by  law,  the  amount  of  which  shall  7iot  be  diminished 
during  his  term  of  office;  and  he  may  be  removed  by 
the  concurrent  vote  of  both  houses  of  the  General  As- 
sembly, a  majority  of  all  the  members  elected,  to  each 
house,  concurring  in  the  vote.  (Va.  Const.  1869, 
Art.  VI,  §  14,  22,  23,  25;  V.  C.  1873,  c.  154,  §  38.) 

It  is  further  provided  by  the  Constitution,  (Art.  VI, 
{  14,)  that  in  cities  or  towns  containing  30,000  inhabi- 
tants, "there  may  be  elected  an  additional  judge,  to  hold 
-courts  of  probate  and  record,  separate  and  apart  from 
'  the  corporation  or  hustings  court,  and  to  peirorm  such 
other  duties  as  shall  be  prescribed  by  law ;"  a  provi- 
sion applicable,  in  fact,  to  no  city  in  the  commonwealth 
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but  Richmond,  as  to  which  such  a  court  has  been 
created  under  the  name  of  "the  Chancery  court  of  the 
city  of  Richmond,"  and  made,  as  the  Constitution  pro- 
vides, "a  court  of  probate  and  recordJ^  The  statute 
which  created  it  clothes  it,  with  respect  to  the  city  of 
Richmond,  with  the  exclusive  jurisdiction,  which  had 
been  previously  vested  in  the  circuit  and  corporation 
courts,  concerning  the  probate  of  wills,  appointment, 
and  removal  of  fiduciaries  and  settlement  of  their  ac- 
counts, the  docketing  of  judgments,  the  registry  of 
deeds  and  other  papers  required  to  be  recorded,  and 
exclusive  jurisdiction  of  all  suits  and  proceedings  m 
chancei^y  cognizable  by  law  in  any  circuit  court  in  the 
commonwealth;  the  court  and  the  judges  having  re- 
spectively, the  same  jurisdiction,  powers,  and  duties, 
as  circuit  courts  and  judges,  in  respect  to  injunctions, 
sales,  appointment  of  receivers,  &c.,  according  to  V. 
C.  1873,  c.  175,  (V.  C.  1873,  c.  155,  §  5,  6.)  The 
judge  of  the  court  is  to  have  like  qualifications,  and  to 
be  elected  in  the  same  manner,  and  for  the  same  term, 
and  to  beremoved  in  the  same  way,  as  the  judges  of 
the  circuit  courts.     (V.C  .  1873,  c,  155,  §  5.) 

In  giving  eifect  to  the  constitutional  provision  for 
the  organization  and  jurisdiction  of  the  city  and  cor- 
poration courts  generally,  it  is  declared  by  sundry  star 
tiites  that  there  shall  be  a  court  in  each  town  or  city  in 
the  State  containing  a  population  of  5,000,  to  be  called 
the  '*•  corporation  court'^  and  to  be  held  by  a  judge 
with  like  qualifications,  and  elected  in  the  same  manner, 
as  the  judges  of  the  countv  court.  (V.  C.  1873,  c.  154, 
§34.) 

The  terms  of  the  corporation  courts  are  monthly ^  and 
they  are  to  be  held  at  such  times  each  month  as  may  be 
prescribed,  but  subject  to  be  changed  by  the  respective 
judges.  (V.  C.  1873,  c.  154,  §  35,  36.)  The  compen- 
sation is  also  prescribed  by  law,  varying  with  the  size 
of  the  city,  from  $700  in  Winchester,  Fredericksburg, 
Staunton,  and  Danville,  to  $2,300  in  Richmond.  It 
is  directed  to  be  paid  out  of  the  treasury  of  the  cor- 
porations respectively ;  and  in  Richmond,  Petersburg, 
and  Norfolk,  the  coi-porations  are  authorized  to  increase 
the  emoluments  of  their  several  judges  by  an  amount 
not  exceeding  $1,000  j9^  annum^  which  they  may  also 
reduce  at  pleasure^  but  not  so  as  to  take  effect  until  after 
the  expiration  of  the  term  of  the  judge  then  in  office;  a 
provision  which,  without  the  last  qualification,  would  be 
destructive  to  the  independence  of  the  judges,  and  vio- 
lative of  the  spirit,  if  not  the  letter,  of  the  express  pro- 
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hibition  of  the  constitution, — that  the  salaries  of  judges 
shall  not  he  diminished  during  their  term  of  office.  (V. 
C.  1873,  c.  154,  §  41 ;  Va.  Const.  1869,  Art.  VI,  §  22; 
Acts  1875-'6,  p.  42,  c.  60.) 

Provision  is  also  made  bj  law  for  the  case  that  a 
judge  of  a  corporation  court  may  be  unable  or  may  fail 
to  attend  a  regular  term  of  his  court,  or  be  prevented 
from  sitting  during  the  whole  term;  or  be  so  situated 
with  respect  to  any  cause  pending  in  his  court,  as  in 
his  opinion  to  make  it  improper  for  him  to  try  it,  in 
which  cases  any  other  judge  of  a  corporation  court  may 
hold  court  for  him  during:  the  whole  term,  or  any  part 
of  it.  (V.  C.  1873,  c.  164,  §  40;  Acts  1876-'7,  p.  4, 
c.  8) 

Any  city  judge  whose  salary  does  not  exceed  $1,000, 
is  allowed  to  practise  law  in  any  court  of  the  common- 
wealth other  than  his  mon.  (V.  C.  1873,  c.  164,  §  42.) 
2^.  The  Jurisdiction  of  the  Corporation  Courts. 

The  jurisdiction  of  the  corporation  courts  was  for- 
merly, as  we  have  seen,  precisely  assimilated  to 
that  of  the  county  courts.  (V.  C.  1860,  c.  157,  §  3,  4, 
16.)  At  present,  however,  a  very  marked  difference 
exists.  The  jurisdiction  of  the  city  courts  of  the  city 
of  Kichmond  is  peculiar,  and  may  be  seen  V.  C.  1873, 
c.  154,  §  22  &  seq.  The  present  jurisdiction  of  the 
other  city  or  ^^corporation  courts"  of  the  State  is  civil 
and  criminal^  and  also  of  matters  oi  police  and  economy  ; 
that  is,  as  it  is  prescribed  by  statute^  (V.  C.  1873,  c. 
164,  §  38);  but  the  constitution  (Art.  VI,  §  14),  seems  to 
limit  the  jurisdiction  so  that  it  shall  be  similar  to  tliat 
given  by  law  to  the  circuit  courts/  Without  undertaking 
to  reconcile  the  discrepancy,  the  statutory  limits  of  their 
cognizance  will  be  stated  under  the  several  heads  just 
indicated,  namely :  (1),  The  civil  cognizance  of  the  cor- 
poration courts;  (2),  Their  criminal  cognizance \  and 
(3),  Th&iY  police  cognizance  \ 
W.  C. 
1^  The  Civil  Cognizance  of  the  Corporation  Courts. 

The  constitution,  as  we  have  seen,  creates  the  cor- 
poration courts  "with  similar  jurisdiction  [to  that] 
which  may  be  given  by  law  to  the  circuit  courts ;"  and 
the  statutes  describe  their  jurisdiction  as  being,  within 
their  respective  limits,  the  same  as  that  of  the  circuit 
courts;  and  also  as  embracing  all  other  cases  which 
were  cognizable  by  the  former  hustings  comets  of  the 
respective  cities  and  towns  as  they  existed  on  the  26th 
of  January,  1870  (when  the  present  constitution  took 
effect);  also  the  same  jurisdiction  as  county  courts  over 
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all  offences  committed  within  their  limits,  and  such 
other  jurisdiction  as  may  be  conferred  upon  them  by 
law ;  but  not  so  as  to  apply  to  the  courts  of  the  city 
of  Richmond,  which  are  governed  by  statutory  pro- 
visions (V.  C.  1873,  c.  154,  §  21,  22  &  seq;  Id.  c. 
165,  §  i,  5  &  seq.)  peculiar  to  themselves.  (V.  C. 
1873,  c.  154,  §  38;  Id.  §  4  to  6.) 

The  civil  jurisdiction  conferred  by  these  general 
terms  is  very  extensive.  It  includes  all  cases  at  law 
and  in  equity  where  a  single  justice  of  the  peace  ha^ 
not  cognizance ;  all  motions  and  other  matters  made 
cognizable  therein  by  statute ;  all  matters  of  probate 
and  administration,  of  appointment  of  curators,  com- 
mittees of  lunatics  and  guardians,  and  auditing  the 
accounts  of  any  such  fiduciaries ;  granting  of  writs  of 
habeas  corpus j  mandamuSj  certiorari,  and  prohibition  ; 
and  appeals  from  single  justices,  wherever  such  appeals 
are  allowed.  (V.  C.  1860,  c.  157,  §  16, 17 ;  Id.  c.  158, 
§  5  ;  Acts  1866-7,  p.  945,  §  118,  §  3,  (amending  Code, 
c.  clvii,  §  16,  17);  V.  C.  1873,  c.  164,  §  4,  6,  38 ;  Id. 
c.  155,  §  2  ;  Id.  c.  147,  §  15,  16  &  seq.) 

The  considerations,  therefore,  already  stated,  which 
determine  whether  a  single  justice  has  cognizance, 
{Ante  p.  204,  &  seq,)  will  suflice  to  ascertain  the  juris- 
diction of  the  corporation  courts,  as  to  causes  at  law 
and  in  equity  ;  for  if  in  such  cases  a  single  justice  has 
not  cognizance,  those  courts  have.  The  proceedings 
of  a  corporation  court,  as  also  those  of  a  county  court, 
are  required  to  conform  as  nearly  as  may  be  to  the 
practice  of  circuit  courts  in  like  cases,  except  where  it 
is  otherwise  provided  by  law. 

And  here  may  be  mentioned  certain  provisions 
borrowed  substantially  from  English  statutes,  (43 
Eliz.  c.  6,  §  2 ;  21  Jac.  c.  16 ;  22  &  23  Car.  II,  c.  9,  § 
136 ;  and  3  &  4  Vict.  c.  24,  §  2,)  which  are  designed 
to  discourage  frivolous  and  vexatious  suits,  and  also  to 
prevent  the  more  expensive  procedure  in  a  court  of 
record,  where  the  summary  and  cheaper  cognizance  of 
a  justice  of  the  peace  is  available.  See  3  Bl.  Com. 
400  &  n  (19).  (Jur  statute  discriminates  between  ac- 
tions arising  ex-contractu,  founded  on  contract,  and 
actions  ex^elicto,  growing  out  of  tort,  the  provision 
being  as  follows : 

In  any  personal  action,  not  on  contract,  if  a  verdict 
be  found  for  the  plaintiff  for  less  damages  than  $10, 
he  shall  not  recover  in  respect  to  such  verdict  a7iy 
costs,  unless  the  court  enter  of  record  that  the  object 
of  the  action  was  to  try  a  right,  besides  the  mere 
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right  to  recover  damages  for  the  trespass  or  grievance 
in  respect  of  which  the  action  was  brought,  or  that  the 
trespass  or  grievance  was  wilful  or  nuUiciotis.  (V.  C. 
1873,  c.  181,  §  6. )  Hence,  if  in  an  action  for  tort  (say 
for  assault  and  lattery)  the  jury  find  for  the  plaintiff* 
"  six  cents  damages  and  the  costs^'*  so  much  of  the 
finding  as  relates  to  the  costs  is  surplusage,  and  judg- 
ment can  be  rendered  only  for  th^  six  cents  damages^ 
without  any  costs.     (Bills  v.  Harris,  2  Va.  Cas.  26.) 

In  any  personal  action  on  contract^  wherein  it  is  as- 
certained that  less  is  due  to  the  plaintifi  than  $20,  ex- 
clusive of  interest,  judgment  shall  be  given  for  the 
defendant,  unless  the  courts  enter  of  record  that  the 
matter  in  controversy  was  of  greater  value  than  $20, 
exclusive  of  interest,  in  which  case  it  may  give  judg- 
ment for  the  plaintiff  for  what  is  ascertained  to  be  due- 
him,  with  or  without  costs,  as  to  it  may  seem  right. 
(V.  C.  1878,  c.  181,  §  7.) 

As  the  law  formerly  was,  the  policy  in  this  latter- 
class  of  cases  (cases  of  contract)  was  somewhat  less 
rigorous.  Thus,  if  the  action  were  debt  on  a  bond 
with  collateral  condition,  (Newell  v.  Wood,  1  Munf. 
556,)  or  for  breach  of  contract  to  do  a  collateral  thing, 
where  the  damages  were  altogether  uncertain,  sup- 
posing in  case  of  the  bond  the  penalty  exceeds  the 
amount  limited  for  the  court's  jurisdiction,  (Pendred's 
Adm'rs  v.  Pendred,  2  Va.  Cas.  93,)  or  if  the  amount 
were  reduced  below  the  jurisdiction,  not  hy  payments, 
(Maitland  v.  McDearman,  1  Va.  Cas.  131 ;  Larowe  v. 
Harding's  Adm'r,  2  Va.  Cas.  203,)  but  by  set-ojfs 
(Ferguson  v.  Highlay,  2  Va.  Cas.  255  ;  Maitland  v. 
McDearman,  1  Va.  Cas.  131,)  the  plaintiff  had  a  right 
to  judgment  vnth  costs,  without  any  appeal  to  the 
discretion  of  the  court.  And  even  where  the  amount 
was  reduced  hy  payments  below  the  jurisdiction,  or  the 
amount  was  otherwise  ascertained  to  be  such  as  tO' 
prevent  the  cognizance  of  the  court,  the  judgment  was 
only  arrested,  not  given  for  the  defendant,  which  lat- 
ter difference,  however,  is  of  little  or  no  consequence. 
And  it  will  be  observed,  that  whilst  in  the  case  sup- 
posed as  the  law  formerly  was,  judgment  was  Tieces- 
sarily  arrested,  according  to  the  present  statute,  the 
court  in  its  discretion  may  still  givejudgment  for  the 
plaintiff,  with  or  without  costs.  The  court,  in  the 
exercise  of  the  discretion  committed  to  it,  governs  it- 
self in  general  by  the  same  rules  as  formerly,  although 
no  longer  imperatively  bound  thereby.  That  is,  in  ac- 
tions on  bonds  with  collateral  condition,  where  the 
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penalty  exceeds  $20 ;  in  actions  on  collateral  contracts; 
and  where  the  amount  is  reduced  to  .$20  or  less  by 
aet-offSy  and  not  by  payments^  the  court  will  generally 
deem  it  right  to  render  judgment  with  costs;  and, 
on  the  other  hand,  where  the  original  demand,  by  any 
fair  estimate,  could  not  have  been  supposed  by  the 
plaintift*  to  exceed  $20,  exclusive  of  interest,  or  has 
been  reduced  to  $20  or  less  hy  pay7nent8^  the  court 
will,  for  the  most  part,  give  judgment  for  the  defen- 
^     dant^  which  generally  carries  the  costs  in  his  favor. 

But  for  the  provisions  of  these  statutes,  full  costs 
must  have  been  awarded  the  plaintiff,  wherever  he 
proved  any  cause  of  action^  however  trifling.  (V.  C.1873, 
c.  181,  §  8;  2  Tuck.  Com.  325-'6.) 

The  course  of  appeal  from  the  corporation  courts  is 
to  the  supreme  crurt  of  appeals.  (V.  C.  1873,  c.  178, 
§  12).  But  no  appeal  lies  from  any  judgment  of  a 
corporation  or  county  court  which  is  rendered  on  an 
appeal  from  a  judgment  of  a  justice;  nor  in  respect  to 
a  judgment,  decree,  or  order  of  a  corporation  court, 
where  the  controversy  is  for  a  matter  less  in  value  or 
amount  than  $500,  exclusive  of  costs,  unless  there  be 
drawn  in  question  a  freehold,  or  franchise,  or  the  title 
or  bounds  of  land,  or  some  matter  not  merelg  pecuniary. 
(V.  0.  1873,  c.  178,  §  3.)  And  m  criminal  cases^  it 
must  be  remembered,  that  no  writ  of  error  is  allowed 
to  the  Comm^nweaUhy  save  in  a  few  cases  where  the 
ofFence  immediately  concerns  the  revenue.  (V.  C.  1873, 
c.  203,  §3.) 
2^  The  Criminal  Cognizance  of  the  Corporation  Courts. 

The  criminal  cognizance  of  the  corporation  courts 
embraces  crimes  of  every  description,  whether  felonies 
or  misdemeanors^  and  such  criminal  jurisdiction  is  ex* 
elusive,  (V.  C.  1873,  c.  154,  §  38,  4,  5);  the  course 
of  appeal  being,  as  in  a  civil  cause,  to  the  court  of  ap- 
peals. (V.  C.  1873,  c.  203,  §  3.) 
8*.  The  Police  Cognizance  of  the  Corporation  Courts. 

The  police  cognizance  of  the  corporation  courts  is 
the  same  as  that  of  the  county  courts,  (Ante,  p. 
217-'18),  including  amongst  others,  such  as  relate  to-^ 

Public  Roads,  Landings  and  Bridges.  (V.  C.  1873,  c. 
52,  §18,&c.); 

Public  Ferries.     (V.  C.  1873,  c.  64,  §  4,  12,  &c.) ; 

Mills.    (V.  C.  1873,  c.  63,  §  1,  &c.); 

Apprentices.    (V.  C.  1873,  c.  122,  §  1,  &c.,  12); 

Paupers  and  Vagrants.     (V.  C.  1873,  c.  47,  §  53, 55) ; 

Bastardy.     (V.  C.  1873,  c.  121,  §  1,  &c.;  Acts 
1874-'5,  p.  94,  c.  112.) 
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Hospitals  for  Small-Pox,  &c.    (V.  C.  1873,  c.  84,  §  ' 
6,  &c.) ; 
8'.  The  History y  Constitution  and  Jurisdiction  of  the  Circuit 

Courts;  W.  C. 
'1«.  The  History  of  the  Circuit  Courts. 

From  the  foundation  of  the  commonwealth,  on  the 
29th  day  of  June,  1776,  down  to  1831,  the  administra- 
tion of  the  jurisdictions  of  law  and  equity  was  wholly 
separate  in  Virginia,  except  in  the  county  and  corpora- 
tion courts,  the  tribunals  with  that  exception  being  per- 
fectly distinct^  as  they  are  in  England.  In  the  county 
and  corporation  courts,  whilst  those  courts  were  at  once 
courts  of  law  and  courts  of  equity,  yet  the  two  jurisdic- 
tions were  by  no  means  blended,  nor  in  any  wise  con- 
founded. The  same  justices  would  decline,  as  compos- 
ing a  court  of  common  law^  a  jurisdiction  which  they 
would  assert  as  constituting  a  court  of  equity.  But  in 
the  silverier  courts,  the  two  jurisdictions  were  lodged  in 
the  hands  of  different  judges,  sitting  at  different  times 
and  places. 

At  first,  in  imitation  of  the  English  system,  there  , 
existed  but  one  superior  court  of  chancery  in  the  State, 
which  held  its  sessions  in  Richmond,  and  was  known  ad 
the  high  court  of  chancery.  The  sole  chancellor  was 
George  Wythe,  a  man  illustrious  for  his  virtue  and  abili- 
ties, whose  fame  has  been  rendered  le6s  conspicuous 
only  by  the  fact  that  he  was  surrounded  by  contem- 
poraries whose  public  services  were  still  more  resplen- 
dent than  his  own.  It  could  be  no  common  man  of 
whom  Patrick  Henry  would  say,  "  Shall  I  light  up  my 
feeble  taper  before  the  brightness  of  his  noon-tide  sun  ? 
It  were  to  compare  the  dull  dew-drop  of  the  morning  to 
the  intrinsic  beauties  of  the  diamond ! " 

In  1802,  the  commonwealth  was  divided  into  three 
districts,  and  a  chancery  court  provided  for  each,  to  sit 
respectively  at  Eichmond,  Williamsburg,  and  Staunton, 
and  for  the  Williamsburg  district,  the  first  chancellor 
was  William  Wirt,  then  a  young  man  of  nin^  and  twenty, 
who,  during  several  years'  practice  in  the  county  of  Al- 
bemarle, and  two  in  Richmond,  had  raised  high  expec- 
tations of  professional  eminence,  which  his  future  career 
did  not  disappoint. 

Subsequently,  four  chancellors  were  created  for  the 
whole  State,  two  for  the  territory  east,  and  two  for  that 
west  of  the  Blue  Ridge,  who  held  in  their  respective 
districts  as  many  in  the  aggregate  as  nine  chancery 
courts,  namely,  at  Richmond,  Williamsburg,  Norfolk, 
Fredericksburg,  Lynchburg,  Wytheville,  Staunton,  Win- 
Voi.  rv.-i6 
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Chester,  and  Clarksbarg,  and  during  the  latter  period  of 
the  system,  at  Lewisburg.  This  system  continued  until 
1831,  when  it  yielded  to  that  which  has  ever  since  been 
in  force. 

The  nature  of  the  proceedings  in  the  courts  of  common 
law  always  required  that,  in  respect  to  them,  justice,  to 
use  a  current  phrase  of  that  time,  "  should  be  brought 
more  nearly  to  every  mmCs  door;'*^  and  district  courts  of 
law  were  therefore  instituted  at  an  early  period,  whose 
jurisdiction  embraced  several  counties  each ;  the  courts 
being  held  at  some  central-  and  convenient  place  for  each 
district.  Thus,  Kichmond,  Winchester,  Petersburg, 
Staunton,  Charlottesville,  Fredericksburg,  Williamsburg, 
New  London,  (a  now  decayed  liamlet  some  miles  west  of 
Lynchburg),  and  the  Sweet  Springs,  were  respectively 
the  seats  of  nine  of  these  courts.  It  was  at  New  Lon- 
don that  Patrick  Henry  achieved  some  of  the  most 
memorable  triumphs  of  his  career  as  an  advocate. 

This  arrangement  was,  in  1809,  superseded  by  "  supe- 
rior courts  of  law^^  held  by  a  single  judge  twice  a  year, 
in  every  county  and  corporation;  and  in  1831,  that 
again  was  followed  substantially  by  tlie  present  organi- 
zation, which  commits  common  law  and  equity  jm*isdic- 
tion  to  the  same  judge,  just  as  had  been  long  practised 
in  the  county  and  corporation  courts,  keeping  the  juris 
dictions  as  distinct  as  if  they  were  administered  by  dif- 
ferent judges ;  the  "  order-books^'*  that  is,  the  books  of 
the  minutes  of  the  proceedings  being  separate  and  dis- 
tinct^ and  not  the  same,  as  in  the  case  of  the  county  and 
corporation  courts.  These  courts  were  required '  to  be 
held  twice  a  year,  in  every  county  and  corporation,  and 
were  denominated  "  circuit  superior  courts  of  law  and 
chancery,^'* 

Li  1851,  the  name,  but  not  the  organization  nor  the 
jurisdiction  of  these  courts,  was  changed,  and  they  were 
styled  "  circuit  courts^^  the  designation  which  they  have 
ever  since  borne. 
2«.  The  Constitution  of  the  Circuit  Courts  in  Virginia. 

By  the  provisions  of  the  Constitution  of  1869,  (Art. 
VI,  §  9, 10, 22, 23),  the  State  is  divided  into  sixteen  judicial 
circuits  (which  may  be  re-arranged  or  increased  or  di- 
minished in  number  by  the  General  Assembly,  when  the 
public  interests  require  it.)  Accordingly,  two  new  cir- 
cuits, the  seventeenth  and  eighteenth,  respectively,  have 
been  created.  (Acts,  1874-'5,  p.  173,  c.  175,  and  p  272, 
c.  229.)  For  each  circuit,  a  judge  is  chosen  by  t\iB  joint- 
vote  of  the  two  houses  of  the  General  Assembly,  for  a 
term  of  eigJU  years,  and  until  his  successor  is  qualified. 
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He  is  commisBioned  by  the  governor,  receives  such  salary 
and  allowances  as  may  be  determined  by  law,  the  amount 
of  which  is  not  to  he  diTninished  during  his  term  of  of- 
fice^  and  may  be  removed  from  office  by  a  concurrent 
vote  of  both  houses  of  the  General  Assembly,  a  majority 
of  all  the  members  elected  to  each  house  concurring  in 
such  vote,  and  the  cause  of  removal  being  entered  on 
the  -journal  of  each  house.  • 

In  order  to  be  eligible  as  a  circuit-judge  one  must, 
when  chosen,  have  held  a  judicial  station  in  the  United 
States,  or  have  practised  law  in  this  or  some  other  Slate 
ior  jive  years.  An  incumbent  of  the  office  is  disabled  to 
hold  any  other  office  or  public  trust  during  his  contin- 
uance in  office,  and  must  reside,  during  his  term,  in  the 
circuit  of  which  he  is  judge.  "  (Va.  Const.  1869,  Art. 
VI,  §  5, 11,  24.) 

The  constitution  requires  that  a  circuit  court  shall  be 
held  at  least  twice  a  year^  by  the  judge  of  each  circuit, 
in  every  county  and  corporation  thereof  wherein  a  circuit 
court  is  established;  but  judges  may  hold  the  courts  of 
their  respective  circuits  alternately,  and  the  judge  of  one 
circuit  may  hold  court  in  any  other.  (Va.  Const.  1869, 
Art.  VI,  §  12) ;  and  by  statute  (upon  the  alteration  of 
the  jurisdiction  of  the  county  cou7'ts),  three  terms  are 
appointed  to  be  held  every  year  in  each  county,  besides 
such  special  terms  as  the  dispatch  of  business  may  re- 
quire. (V.  C.  1873,  c.  155,  §  14,  15.)  And  although 
the  jurisdiction  of  crimes  has  been  restored  to  the  county 
courts  (Acts  1874-'5,  c.  271),  yet  no  change  appears  to 
have  been  made  in  the  number  of  terms  of  the  circuit 
courts. 

The  student  is  desired  to  note  the  provisions  designed 
respectively  to  secure  due  responsibility  and  due  inde- 
pendence in  the  circuit  judges,  namely :  due  responsibility 
by  the  liability  to  he  removed  by  the  concurrent  vote  of 
the  two  houses  of  Assembly ;  and  due  independence,  by 
the  prohibition  to  diminish  their  emolument. 
3*^.  The  Jurisdictio7i  of  the  Circuit  Courts  in  Virginia. 

The  jurisdiction  of*  the  circuit  courts  is  very  various. 
Not  only  does  it  embrace  causes  as  well  in  equity  as  at 
laWy  but  it  is  ciml  and  criminal,  original  and  appellate; 
W.  C. 

1^.  The  Original  Jurisdiction  of  the  Circuit  Courts; 

W.  C. 

1*.  The  Original  CivilJurisdiction  of  the  Circuit  Courts. 

This  jurisdiction  is  not  prescribed  by  the  constitution 

(Acts  Vl,  §  1) ;  but  is  left  to  be  regulated  hy  law.     As 

by  law  established,  it  is  identical  with  that  of  the  cor- 
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poration  courts  already  set  forth,  except  only  in  respect  to 
matters  of  police  and  economy.     It  extends  to  all  cases 
at  law  and  in  equity  where  a  single  justice  has  not  cog- 
nizance; to  motions  and  other  matters  made  cognizable 
therein  by  statute ;  to  matters  of  probate  and  admdnis- 
tratioTij  appointment  of  curators,  committees  of  lunatics 
and  guardians,  and  the  auditing  of  the  accounts  of  such 
fiduciaries ;  to  the  granting  of  uimts  of  habec^  corpus^ 
mandam,ua^  certiorari^  and  prohibitioyi;  and  to  appeals 
from  a  single  justice,  where  the  case  involves  the  con- 
stitutionality or  validity  of  the  by-law  of  a  corporation. 
And  the  courts  .possess  also  exclusive  original  jurisdic- 
tion for  the  trial  of  all  cases  of  contested  elections^  which 
may  be  cognizable  by  any  court.     (V.  C.  1873,  c.  155, 
§  2;  Id.  c.  154,  §  7;  Id.  c.  153,  §  1;  Id.  c.  118,  §  23; 
Id.  c.  126,  §  4;  Id.  c.  126,  §  1,  4,  8,  10,  16,  18,  20,  28, 
30  &  seq.) 
2*.  Crim,inal  Jurisdiction  of  Circuit  Courts  in  Virginia. 
The  circuit  courts  have  no  cognizance  to  try  misde- 
meanors, nor  any  felonies  but  arson^  and  such  offences 
for  which  one  may  be  punished  with  deaths  the  policy 
having  been  again  revived  of  committing  the  criminal 
jurisdiction  of  the  commonwealth  within  corporations, 
to  the  city  courts  exclusively,  and  within  the  counties 
exclusively  to  thecounty  courts,  with  the  exceptions  just 
indicated.     (Va.  Const,  1869,  Art.  VI,  §  14 ;  V.  C. 
1873,  c.  155,  §  2 ;  Id.  c.  154,  §  8  ;  Acts,  1874-'5,  p. 
364,  c  271.)         ' 
:2^.  The  Appellate  Jurisdiction  of  the  Circuit  Courts  in 
Virginia ;  W.  C. 

1^  Appellate  Jurisdiction  of  the  Circuit  Courts  in  Civil 
causeSy  and  Causes  of  Police,  &c. 

The  circuit  courts  have  appellate  jurisdiction  from 
the  county  courts  in  all  civil  causes^  whatever  the 
amount  in  controversy,  save  only  in  case  of  judgment 
rendered  by  the  county  court  on  an  appeal  from  the 
judgment  of  a  justice.  The  judgment  of  the  county 
<K)urt  in  that  case  is  final.  ( V .  C.  1873,  c.  178,  §  3, 
Z.)  Also  from  justices  of  the  peace  where  the  case 
involves  the  constitutionality  or  the  validity  of  the 
hy4aw  of  a  corporation.     (V.  C.  1873,  c.  147,  §  16.) 

Where  one  thinks  himself  aggrieved  by  an  order  of 
a  county  or  corporation  court,  in  a  controversy  con- 
•cerning  the  probate  of  a  will  or  the  appointment  or 
qualification  of  a  personal  representative,  guardian, 
curator,  or  committee,  or  concerning  a  mill,  roadway, 
ferry,  or  landing,  he  may,  during  the  term  at  which 
such  order  is  made,  appeal  therefrom  of  rights  on  giv- 
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ing  bond  to  satisfy  the  order  in  case  it  should  be  af- 
firmed. From  the  county  court,  the  appeal  is  to  the 
circuit  court,  which  may  examine  witnesses  vl^ovl  the 
hearing  of  the  appeal.  From  the  corporation  court, 
the  appeal  is  to  the  court  of  appeals,  which,  in  7U7(?a«6, 
can  hear  parol  testimony.  ( V .  C.  1873,  c.  178,  §  1, 
3,  12,  22.) 

In  all  other  cases  the  appellate  process  can  be  had 
only  at  the  discretion  of  the  appellate  court j  which  ap- 
pellate process,  if  the  case  be  in  chancery,  is  an  ap- 
peal ;  if  not  in  chancery,  a  writ  of  error  or  superse- 
deas. And  it  must  be  applied  for  within  two  years 
after  tlie  final  judgment,  decree,  or  order  of  which 
the  party  complains.     (V.  C.  1873,  c.  778,  §  2,  3.) 

The  student  will  readily  apprehend  that  there  must 
be  a  certain  degree  of  finality  about  every  judgment, 
decree,  or  order,  which  is  thus  taken  up  to  be  reviewed 
in  an  appellate  court.  Accordingly,  the  following 
rules  are  prescribed,  viz : 

Appellate  process  may  be  applied  for, — 

(1),  In  case  of  "an  order"*^  in  a  controversy  "con- 
cerning the  probate  of  a  will,  or  the  appointment  or 
qualification  of  a  personal  representative,  guardian, 
curator,  or  committee,  or  concerning  a  mill,  landing, 
roadway,  or  ferry ;"  or 

(2),  In  "  any  ca^e  in  chancery,  wherein  there  is  a 
decree  or  order  dissolving  an  injunction,  or  requiring 
money  to  be  paid,  or  the  possession  or  title  of  pro- 
perty to  be  changed,  or  adjudicating  to  principles  of  a 
cause;"  or 

(3),  In  "  any  civU  case  wherein  there  is  a  final 
judgment,  decree,  or  order. ^^    (V.  C.  1873,  c.  178,  §  2.) 
2*.  Appellate  Jurisdiction  of  the  Circuit  Court  in  Crimi- 
nal Cases. 

A  writ  of  error  lies  in  a  criminal   case  (that  being 
the  appellate  process  exclusively  used  in  criminal  cases) 
to  a  county  court,  from  the  circuit  court  having  juris- 
diction over  such  county,  for  the  accused  in  any  case, 
and  for  the  Commonwealth  also,  if  the  case  be  for  the 
violation  of  a  law  relating  to  the  revenue.     (V.  C.  1873, 
c  203,  §  3.) 
4'.  The  Constitution  and  Jurisdiction  of  the  Supreme  Court 
of  Appeals  in  Virginia;  W.  C. 
1«.  The  Constitution  of  the  Supreme  Court  of  Appeals. 
The  supreme  court  of  appeals  consists  oi  five  judges,  any 
three  of  whom  may  hold  a  court;  save  only,  that  in 
order  to  declare  any  law  null  and  void  by  reason  of  its 
repugnance  to  the  Federal  constitution,  or  to  the  con- 
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stitution  of  the  State,  the  assent  of  a  majoritg  of  the 
j-iidges  elected  to  the  court  is  required!     (Va.  Const. 
1869,  Art.  VI,  §2.) 

The  judges  are  chosen  by  the  joiifU  vote  of  the  two 
houses  of  the  General  Assembly,  and  shall  hold  their 
oflSce  for  twelve  yearSj  and  until  their  successors  are 
qualified.  They  are  commissioned  by  the  governor ; 
when  chosen  they  must  have  held  a  judicial  station  in 
the  United  States,  or  have  practised  law  in  this  or  some 
other  State  for  five  years;  are  to  receive  such  salaries 
and  allowances  as  may  be  determined  by  law,  the 
amount  of  which  is  not  to  be  diminished  during  their  term 
of  ofiice;  and  may  be  removed  from  office  by  a  con- 
current vote  of.  both  houses  of  the  General  Assembly,  a 
majority  of  all  the  members  elected  to  each  house  con- 
curring in  such  vote,  and  the  cause  of  removal  being 
entered  on  the  journal  of  each  house,  and  the  judge 
having  notice  thereof,  with  a  copy  of  the  charges,  at  least 
twenty  days  before  either  house  shall  act  thereon;  a 
provision  which  applies  also  to  the  circuit,  county  and 
corporation  judges.  (Va.  Const.  1869,  Art.  VI,  §  5, 
22,  23,  25.) 

The  court  of  appeals,  by  the  constitution,  is  to  hold 
its  sessions  at  two  or  more  places  in  the  State,  to  be 
fixed  by  law.  (Va.  Const.  1869,  Art.  VI,  §  7);  and  by 
law,  four  places  have  been  designated  for  holding  the 
court,  namely:  Richmond,  Wytheville,  Staunton,  and 
Winchester.     (V.  C.  1873,  c.  166,  §  6  &  seq.) 

The  court  elects  its  own  officers,  and  appoints  one  of 
its  members  to  he  president  of  the  court  (V.  C.  1873, 
c.  156,  §  1 ,  Va.  Const.  1869,  Art.  VI,  §  6.) 

The  student  will  not  fail  to  observe  that  the  devices 
to  secure  at  once  a  due  responsibility  in  the  judges  and  a 
proper  independence^  are  the  same  as  have  been  already 
repeatedly  stated  in  respect  to  the  judges  of  the  inferior 
courts.  There  is  also  another  provision  applicable  to  the 
circuit  judges  as  well  as  to  these,  which  ought  before  to 
have  been  mentioned,  the  tendency  of  it  being  to  assist 
in  securing  both  independence  and  responsibility, 
namely:  the  provision  "that  judges  of  the  supreme  court 
of  appeals  and  judges  of  the  circuit  courts  shall  not  hold 
any  other  office  or  public  trust  during  their  continuance 
in  office."     (Va.  Const.  1869,  Art.  VI,  §  24.) 

The  constitution  anticipates  that  a  special  court  of 
appeals  may  be  necessary  in  two  contingencies,  and  pro- 
vides, of  course  by  law,  that  in  those  cases  it  may  he 
fonned.     The  two  contingencies  are,  (1),  That  a  majority 
of  the  judges  of  the  supreme  court  of  appeals  may  be 
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80  situated  h6  to  make  it  improper  for  them  to  sit  on  the 
hearing  of  a  caose;  and  (2),  That  the  causes  upon  the 
docket  cannot  be  otherwise  disposed  of  with  convenient 
dispatch,  (Va.  Const.  1869,  Art.  VI,  §  8.)  And  ac- 
cordingly, the  legislature  has  provided  for  the  organiza- 
tion of  such  special  court  of  appeals  in  both  cases,  as 
follows,  viz.: 

(1),  Where  a  majority  of  the  judges  of  the  supreme 
court  of  appeals  are  so  situated  as  to  make  it  improper 
for  them  to  sit  on  the  hearing  of  any  cause. 

The  court  may  have  summoned  from  among  the  judges 
of  the  circuit  courts  as  many  as,  with  the  judges  of  the 
supreme  court  of  appeals  not  disqualified,  will  make  the 
nurnberjivey  who  shall  together  form  and  hold  a  special 
court  of  appeals  to  hear  and  determine  such  cases,  the  de- 
cision being  certified,  and  carried  into  execution,  as  if 
made  by  the  supreme  court  of  appeals.  (V.  C.  1873,  c. 
156,  §  U,  16.) 

(2),  Where  the  causes  upon  the  docket  of  the  supreme 
court  of  appeals  cannot  be  otherwise  disposed  of  with 
convenient  dispatch. 

The  court  of  appeals  shall  designate  annually  three 
judges  of  the  circuit  courts^  to  constitute  a  special  court 
of  ""^appeals,  for  the  trial  of  such  causes,  civil  and  crimi- 
nal, as  the  court  of  appeals  cannot  dispose  of  with  con- 
venient dispatch ;  and  shall  certify  to  it,  not  exceeding 
ffty  causes  at  a  time.  The  special  court  may  sit,  if 
business  require  it,  for  ninety  days,  and  not  longer  in 
any  one  year.  The  original  act  providing  for  the  for- 
mation of  this  special  court  was  limited  to  continue  for 
two  years  only  (ending  February  28,  1874),  unless  the 
supreme  court  of  appeals  should  enter  of  record,  within 
that  time,  that  its  existence  was  no  longer  necessary.  (V^ 
C.  1873,c.l56,§  20,21  &seq,28.)  And  that  time  having* 
expired  without  the  act  being  renewed,  this  special  court 
no  longer  exists. 
2^.  The  Jurisdiction  of  the  Supreme  Court  of  Appeals  of 
Virginia. 

The  jurisdiction  of  the  supreme  court  of  appeals  is 
exclusively  appellate^  (save  only  in  case  of  writs  oi  habeas 
corpusy  mandamuSy  And  prohiiitiony  when  it  may  exercise 
original  jurisdiction,  if  the  Legislature  shall  choose  to 
confer  it,  as  it  has  not  done,)  and  is  both  civil  and 
criminaly  applying  to  the  judgments,  decrees,  and  orders 
of  the  circuit  and  corporation  courts.  It  has  no  jurisdic- 
tion in  civil  cases  where  the  matter  in  controversy,  exclu- 
sive of  costs,  is  less  in  valtce  or  amount  than  $500,  ex- 
cept in  controversies  concerning  the  title  or  boundaries 
of  land,  the  probate  of  a  will,  the  appointment  or  quail- 
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ficatioii  of  a  personal  representative,  guardian,  commit- 
tee, or  carator,  or  concerning  a  mill,  road-waj,  ferry,  or 
landing,  or  of  the  right  of  a  corporation  or  of  a  county 
to  levy  tolls  or  taxes,  and  except  in  cases  of  habeas  cor- 
pnSy  mandamus  and  prohibition^  or  the  constitutionality  of  a 
law  J  with  the  remarkable  proviso  (betraying  a  total  igno- 
rance of  the  functions  of  the  judiciary  in  respect  to  the 
constitution),  that  the  assent  of  a  majority  of  the  judges 
elected  to  the  court  shall  be  required  in  order  to  declare 
any  law  null  and  void,  by  reason  of  its  repugnance  to  the 
Federal  constitution  or  to  the  constitution  of  this  State. 
(Va.  Const.  1869,  Art.  VI,  §  2 ;  Y.  C.  1873,  c.  156,  §  8, 
4,  6.) 

A  practice  having  unfortunately  prevailed  of  simply 
affirming  or  reversing  the  judgment  or  decree  of  the  court 
below,  without  assigning  any  reasons,  the  Constitution 
of  1851,  imitated  by  that  of  1869,  (Art.  VI,  §  4,)  pro- 
vides that,  "  where  a  judgment  or  decree  is  reversed  or 
afSrmed  by  the  supreme  court  of  appeals,  the  reasons 
therefor  shall  be  stated  in  writing,  and  preserved  with 
the  record  of  the  case." 

The  appellate  process  employed  in  the  court  of  ap- 
peals is  identical  with  that  used  in  the  circuit  court,  and 
so  also  the  circumstances  of  finalHy  are  the  same  as  in 
respect  to  that  court.     It  will  suffice,  therefore,  to  refer 
to  the  explanation  given,  Ante^  p. 
5^  The  Constitution  and  Jurisdiction  of  the  Federal  Courts. 
To  expound  the  constitution  and  jurisdiction  of  the 
Federal  courts  will  oblige  us  to  advert  to,  (1),  The  cases 
cognizable  in  those  courts,  and  the  considerations  which 
induced  the  allotment  of  the  jurisdiction ;  and  (2),  The 
several  Federal  courts,  and  their  jurisdiction  respectively; 
W.  C. 

1^.  The  Cases  cognizable  in  the  Federal  Courts,  and  the 
considerations  which  induced  the  allotment  of  the  juris- 
diction ; .  W.  C. 
1^.  Cases  Cognizable  in  the  Federal  Courts. 

The  judicial  power  of  the  United  States  is  by  the 
constitution  (Art.  Ill,  &  1,)  extended  to  all  cases  in 
law  and  equity^  arising^  under  the  constitution,  the 
laws  of  the  United  States,  and  treaties  made,  or  which 
shall  be  made  under  their  authority  ;  to  all  cases  affect- 
ing ambassadors,  other  public  ministers  and  consuls; 
to  all  cases  of  admiralty  and  maritime  jurisdiction ;  to 
controversies  to  which  the  United  States  shall  be  a 
party ;  to  controversies  between  two  or  more  States ; 
between  a  State  and  citizens  of  another  State ;  but  not 
so  as  to  extend  to  any  suit  in  law  and  equity,  commenced 
or  prosecuted  against  one  of  the  United  States^  py  a 
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citisen  of  another  State,  or  by  citizens  or  subjects  of  anT 
foreign  State ;  to  controversies  between  citizens  of  dil- ' 
f erent  States ;  between  citizens  of  the  same  State  claim- 
ing lands  under  grants  of  different  States ;  and  between 
a  State,  or  the  citizens  thereof,  and  foreign  States,  citi- 
zens or  subjects. 

Some  of  these  causes,  it  will  be  observed,  seem  to  be? 
referred  to  the  Federal  judiciary,  by  reason  of  the 
nature  of  the  cavse^  and  otiiers  because  of  the  character 
of  the  parties  concerned  ;  so  that  the  judicial  power  o£ 
the  United  States  may   be  conveniently  distributed 
under  t(x>o  great  clones  accordingly  ; 
W.  C. 
1^  Causes  Cognizable  in  the  Federal  Courts,  by  reason 
of  the  character  of  the  cause  ;  W.  C. 
1^.  Cases  in  Law  and  Equity^  arising  under  the  Con- 
siitiUionj  ZawSy  and  IVeaties  of  the  United  States, 

The  phrase  ^^  cases  in  law  and  equity y^  recognizes, 
the  two  systems  of  jurisprudence,  legal  and  equvtahley 
so  prominent  in  the  common  law,  establishes  the 
distinction  between  them,  and  perpetuates  for  the 
courts  of  the  United  States,  the  discrimination  be- 
tween suits  in  which  legal  rights  are  to  be  ascertained 
and  determined,  and  those  in  which  equitable  rights- 
alone  are  recognized,  and  equitable  remedies  admin- 
istered. (1  Abb.  U.  S.  Pract.  195 ;  Fenn  v.  Holmes,. 
21  How.  481 ;  Bennett  v.  Butterworth,  11  Id.  669  ; 
Persons  v.  Bedford,  8  Pet.  438 ;  Parish  v.  Ellis,  16 
Id.  451.)     . 

A  case  in  law  or  equity  may  be  said  to  arise  ^^  un- 
der the  constitution,  laws,  and  treaties  of  the  United 
States,"  whenever  its  correct  decision  depends  on  the 
construction  of  either.  The  right  of  the  one  party 
or  the  other  must  depend  on  the  constitution,  or  on 
some  United  States  law  or  treaty.  And  there  is  no 
need  that  the  case  should  turn  wholly  upon  either  of 
those  instruments.  If  one  of  the  questions  forming 
an  ingredient  in  the  cause  be  of  that  character,  the 
case  is  within  the  judicial  power  of  the  United  States 
courts,  although  other  questions  of  law  or  fact  may 
be  also  involved.  (1  Abb.  U.  S.  Pract.  199,  &c.; 
Cohens  v.  Virginia,  6  Wheat.  379 ;  Owings  v.  Nor- 
wood, 5  Cr.  344 ;  Osborne  v.  Bank  of  U.  S.  9  Wheat. 
738.) 

Cases  arising  under  the  constitutiony  are  especially 
such  cases  as  depend  immediately  on  the  construc- 
tion of  that  instrument,  and  notably  (though  not  ex- 
clusively) those  cases  where  individual  rights  are  vio- 
lated by  State  legislation  in  conflict  with  the  constitu- 
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tion ;  e.  g,^  such  as  impairs  the  obligation  of  contracts, 
or  is  ex  post  facto^  &c.  (Fletcher  v.  Peck,  6  Or. 
87;  Cook  v.  Mofifett,  5  How.  295,  808;  Cummings 
V.  Missouri,  4  Wal.  277  ;  Grim.  Synops.  8 ;  Hepburn 
V.  Griswold,  8  Wal.  603 ;  Legal  Tender  Cases,  12 
Wal.  457 ;  Gunn  v.  Barry,  15  Wal.  610.) 

Cases  arising  under  the  ^^laws^^  of  the  United 
States,  are  cases  where  the  rights  of  either,  or 
both,  of  the  parties  are  to  be  determined  by  the  con- 
struction of  the  statutes  of  the  United  States,  either 
arising  directly  under  them,  or  growing  out  of  the 
conflict  of  State  laws  with  such  statutes,  in  which 
case  the  State  laws  (supposing  the  United  States  stat- 
ute to  be  constitutional),  are  void ;  for  the  constitution 
of  the  United  States,  and  the  laws  and  treaties  made 
in  pursuance  thereof,  are  "  the  supreme  law  of  the 
land^^  anything  in  any  State  law  to  the  contrary  not- 
withstanding.    (U.  8.  Const.  Art.  VI,  §  2.) 

Oases  arising  under  ^^  treaties  ^^  occur  most  fre- 
quently from  a  conflict  between  State  legislation  and 
the  stipulations  of  treaties,  when  the  treaty  is  to 
be  regarded  as  supreme^  and  the  Sta^  law  void  ;  but 
such  cases  may  also  occur  from  the  fact  that  the 
rights  of  the  parties  depend  on  the  construction  or 
interpretation  of  treaties.  (1  Abb.  U.  S.  Pract. 
203  &  seq;  U.  S.  v.  The  Peggy,  1  Cr.  103;  Owings 
V.  Norwood's  lessee,  6  Cr.  348 ;  Worcester  v.  State 
of  Georgia,  6  Pet.  615 ;  Wilson  v.  Wall,  6  Wal.  83.) 
2^.  Cases  of  Admiralty  and  Maritime  Jurisdiction. 

The  supreme  court  of  the  United  States,  down  to 
about  1847,  had  adopted  and  acted  upon  the  idea  that 
the  phrase,  "  admiralty  and  maritime  jurisdiction," 
was  derived  from  the  common  law  of  England,  and 
was  to  be  interpreted  as  understood  in  that  law;  that 
is,  as  extending  to  the  hi^h  seas  only,  or  at  most,  not 
beyond  Xki^M  and  flaw  ojthe  tide.  No  case,  however, 
had  involved  the  direct  consideration  of  the  question 
until  Waring  &  als  v.  Clarke,  5  How.  454  &  seq,  (A. 
D.  1847),  in  which  it  was  held  that  the  constitution 
was  rather  to  be  deemed  to  have  contemplated  the 
admiralty  and  maritime  jurisdiction  as  administered 
before  the  Revolution  by  the  vice-admiralty  courts  of 
the  colonies,  and  during  the  Revolution,  by  the  ad- 
miralty courts  of  the  States;  and  in  that  aspect, 
such  jurisdiction,  so  far  as  locality  is  concerned^  ex- 
tends to  all  waters  navigable  for  vessels  employed  in 
commerce  (say  of  twenty  tons  burden,  or  upwards), 
where  such  waters  open  a  communicaHon  with  other 
States  or  countries,  whether  the  waters  be  salt  or 
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fresh,  whether  the  tide  ebbs  and  flows  therein  or  not, 
and  whether  they  lie  in  several  States,  or  in  one  only. 
And  this  doctrine  has  since  been  matured,  confirmed 
and  applied  in  many  cases.  (N.  J.  St,  Nav.  Co.  v. 
Merch..  Bk.  6  How.  385;  Gennessee  Chief  v.  Fitz- 
hugh,  12  How.  451  &  seq.  (where  C.  J.  Taney  gives 
a  clear  and  masterly  exposition  of  the  subject); 
St.  Boat  N.  World  v.  King,  16  How.  469;  Jackson 
V.  The  Magnolia,  20  How.  296 ;  The  Hine  v.  Trevor, 
4  Wal.  561 ;  The  Moses  Taylor,  4  Wal.  411 ;  The 
Belfast,  7  Wal.  624 ;  The  Eagle,  8  Wal.  15 ;  Ins.  Co. 
V.  Dunham,  11  Wal.  25-'6,  &c.)  . 
2*.  Causes  Cognizable  in  the  Federal  Courts,  by  reason 
of  the  Character  of  the  Parties ;  W.  C. 
l'^.  Causes  which  affect  AinhoModors^  other  Public  Min- 
isters, and  Consuls. 

It  is  observable  that  the  words  of  the  constitution 
specify  cases  affecting  ambassadors,  &c.,  while  in 
other  instances  they  speak  of  controversies  between 
specified  parties.  The  contrast  is  supposed  by  some 
to  be  significant  of  a  broader  jurisdiction  in  the  for- 
mer case,  so  as  to  give  the  Federal  courts  jurisdiction 
not  only  where  an  ambassador,  Ac,  is  a  party ^  but 
also  wherever  he  is  in  any  marvner  affected.  (Mar- 
shall C.  J.  in  Osbom  v.  Bank  of  United  States,  9 
Wheat.  854;  1  Abb,  U.  S  Pract.  205.)  Yet  it  is 
settled  that  a  public  prosecution,  in  the  name  of  the 
United  States,  charging  an  assault  committed  on  the 
person  of  a  public  minister.  Is  not  a  case  affecting  a 
public  minister  within  this  provision.  (U.  S.  v. 
Ortega,  11  Wheat.  469.) 

It  is  a  familiar  doctrine  of  international  law,  that 
a  public  minister  is,  in  general,  wholly  independent 
of  the  jurisdiction  and  authority  of  the  State  where 
he  resides.  (Vat.  Intemat.  Law,  B.  IV,  §  92;  Wheat. 
Intemat.  Law,  142-'3).  There  are  some  exceptions 
however,  to  this  general  doctrine.  Thus,  if  the 
minister  be  a  subject  of  the  government  to  which  he 
is  accredited,  and  is  received  only  on  condition  that  he 
shall  not  be  exempt  from  its  jurisdiction  ;  or  if  with 
consent  of  his  own  sovereign,  he  accepts  a  post  under 
that  government;  or  if  in  the  country  where  he  is,  he 
acquires  lands  not  needful  for  his  ambassadorial 
functions;  or  if  he  carries  on  a  trade  therein;  in  all 
these  cases,  and  in  the  particulars  indicated,  he  en- 
joys no  immunity;  but  is  subject  to  the  jurisdiction 
of  the  courts  of  the  country,  (Vat.  Internat.  Law,  B. 
IV,  c.  viii,  §  112  to  115).      The  terms  of  the  con- 
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Btitution,  therefore,  when  the  public  miniflter  is  de- 
fendant^ must  relate  to  these  eatcepted  cases. 
2^.  Causes  to  which  the  Uniied  States  shall  be  a  Party. 

Where  the  jurisdiction  depends  on  the  character 
or  residence  oj  parties,  it  is  in  general,  the  party 
named  as  such  on  the  record  who  is  regarded,  and 
not  one  who  is  merely  interested  in  the  controversy ; 
and  when  s^  joint  interest  is  prosecuted,  each  indivi- 
dual named  as  a  party  plaintiff  must  be  entitled  ta 
invoke  the  jurisdiction  of  the  court.  And  these 
principles  are  supposed  to  apply  as  well  where  the 
tlnited  States  is  a  party,  as  in  other  cases.  (1  Abb. 
U.  S.  Pract.  207.) 

The  United  States  have  the  same  civil  remedies,. 
as  plaintiffs,  that  individuals  have.  But  they  are 
not  subject  to  the  process  of  the  courts,  as  defendaniSy 
as  individuals  are.  It  is  a  fundamental  maxim  that 
a  sovereign  can  never  be  made  amenable  even  in  its- 
own  judicial  tribunals,  unless  its  consent  to  respond 
and  subject  itself  to  adjudication  has  been  expressly 
declared. 

Hence,  no  judgment  can  be  given  against  the 
United  States  for  costs,  unless  their  consent  has  been 
so  manifested,  nor  a  fortiori  can  any  court,  save  by 
such  consent,  command  the  withdrawal  of  moneys 
from  the  treasury  of  the  United  States,  to  pay  the 
claim  of  an  individual.  (U.  States  v.  McLemore,  4 
Hen.  286 ;  U.  States  v.  Guthrie,  17  How.  284.) 

But  although,  prior  to  the  institution  of  the 
^'  Court  of  claims,"  all  demands  against  the  United 
States  which  the  accounting  officers  of  the  govern- 
ment rejected,  were  referable  to  Congress  alone,  yet 
it  has  always  been  held  that,  if  a  party  be  sued  by 
the  United  States,  he  may,  by  way  of  defence,  set 
up  any  proper  counter-demana  or  set-off  against  the 
government,  and  that  he  is  not  precluded  from  so 
doing  by  the  fact  that  his  claim  has  previously  been 
rejected  by  the  accounting  officer;  for  the  jvAicial 
power  of  the  government  is  by  the  constitution  vested 
in  the  couiis,  and  cannot  be  finally  exercised,  nor 
indeed  exercised  at  all,  by  an  executive  department. 
(1  Abb.  U.  S.  Pract.  208;  U.  States  v.  Kingold,  8 
Pet.  150;  U.  States  v.  Robertson,  9  Pet.  319;  U. 
States  V.  Wilkins,  6  Wheat.  135;  Gratiot  v.  U. 
States,  15  Pet.  336 ;  U.  States  v.  Bank  of  Metropolis^ 
15  Pet.  377 ;  U.  States  v.  Buchanan,  8  How.  83 ; 
Ware  v.  U.  States,  4  Wal.  617.) 

The  judicial  power  of  the  United  States  is  now  ex- 
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tended  to  claims  against  itself,  through  the  "  court  of 
claimSy^  whose  decisions  are  subject  to  revision  by 
the  supreme  court  of  the  United  States;  and  the 
amounts  decreed  are  to  be  paid  out  of  the  treasury 
of  the  United  States,  for  which  appropriations  are 
annually  made.  (1  Abb.  U.  S.  Pract.  208,  244,  274 ; 
15  U.  S.  States,  77 ;  Kev.  Stats.  U.  S.  132,  §  707, 
708.) 
8^.  Causes  between  two  or  more  States, 

The  cases  between  two  or  more  States  which  have 
hitherto  occurred,  have  for  the  must  part  been  cases 
of  disputed  boundary;  but  many  other  cases  may 
come  within  the  purview  of  the  provision.  Thus,  in 
Kentucky  v.  Dennison,  Gov'r,  &c.,  24  How,  66,  95, 
the  object  of  the  suit  on  the  part  of  the  State  of  Ken- 
tucky was  to  obtain  from  the  supreme  court  of  the 
United  States  a  writ  of  mandamus^  to  be  addressed 
to  the  governor  of  Ohio,  in  order  to  compel  him  to 
deliver  up  a  fugitive  from  justice  from  K^entucky, 
upon  the  demand  of  the  executive  of  the  latter  State, 
pursuant  to  United  States  Constitution,  Art.  IV,  § 
ii,  2 :  in  which  case,  however,  the  supreme  court  de- 
clined to  grant  the  writ,  on  the  ground  that  the 
"rfw^y"  enjoined  by  the  constitution  of  the  United 
States  on  the  governor  of  Ohio  was,  as  to  the  Fed- 
eral authorities,  merely  a  moral  obligation^  which 
neither  the  judiciary,  nor  any  other  department  of 
the  United  States  government,  could  enforce. 

The  principal  cases  wherein  this  very  august  power 
of  determining  questions  arising  between  States^  in 
many  respects  sovereign^  (a  power  which  is  exercised 
by  the  concession  of  the  States  themselves,  contained 
in  the  Federal  Constitution,)  may  be  enumerated  as 
follows,  namely : 

New  Jersy  v.  New  York,  5  Pet.  284 ; 

Khode  Island  v.  Massachusetts,  12  Pet.  657 ; 

Florida  v.  Georgia,  7  How.  478  ; 

Missouri  v.  Iowa,  7  How.  660  ; 

Alabama  v.  Georgia,  23  How.  565 ; 

Kentucky  v.  Dennison,  24  How.  66,  98 ; 

Virginia  v.  West  Vii-ginia,  11  Wal.  39,  53. 
4^.  Causes  between   a  State  and  Citizens  of  another 
State. 

Within  four  years  after  the  adoption  of  the  Con- 
stitution of  the  United  States,  (viz:  in  February, 
1793,)  the  supreme  court  held  that  the  provision  in 
question  admitted  an  individual  to  bring  a  State  to 
the  bar  of  the  supreme  court  as  a  defendant^  (Chi&- 
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holm  V.  Georgia,  2  Dal.  419,)  a  determination  which, 
though  warranted  and  required  by  the  terms  em- 
ployed, ("  controversies  between  a  State  and  citizen 
of  another  State,")  occasioned  such  disquietude 
through  the  whole  sisterhood  of  States,  as  to  give 
rise  immediately  to  Amendment  XI  of  Constitution, 
declaring  that "  The  j  udicial  power  of  the  United  States 
shall  not  be  construed  to  extend  to  any  suit,  in  law  or 
equity,  commenced  or  prosecuted  against  one  of  the 
United  States  by  citizens  of  another  State^  or  by  citi- 
zens or  subjects  of  any  foreign  Stated''  The  only 
cases  under  this  head,  therefore,  are  cases  where  a 
State  is  a  plaintiff  against  an  individ%uiL  And  in 
order  that  the  jurisdiction  may  be  maintained,  it 
must  appear  that  the  State  claims,  not  an  abstract 
rights  but  a  direct  interest  in  the  controversy,  and  in- 
vokes the  aid  of  the  Federal  judiciary  to  redress  its 
wrongs,  and  save  it  from  irreparable  injury.  It 
must  not  be  a  party  merely,  in  virtue  of  its  sover- 
eignty^  and  come  into  the  cx3urts  of  the  United  States 
to  protect  the  rights  of  its  citizens.  (Pennsylvania 
V.  Wheeling  Bridge  Co.  &  al,  13  How.  659.) 
5^.  Causes  between  Citizens' of  different  States, 

A  very  considerable  part  of  the  business  of  the 
circuit  courts  of  the  United  States,  consists  of  causes 
where  the  jurisdiction  depends  on  the  citizenship  of 
one  or  both  of  the  parties  under  this  clause ;  the 
precise  import  of  which  is,  therefore,  of  great  impor- 
tance. Let  us  consider,  (1),  What  causes  {controver- 
sies) are  involved ;  (2),  Who  are  citizens  witliin  the 
meaning  of  the  provision :  and  (8),  What  is  compre- 
hended under  the  word  States.  (1  Abb.  U.  S.  Pract. 
210); 
W.  C. 
1^.  What  Controversies  are  Involved. 

There  seems  no  reason  to  doubt  that  the  word 
controversies  embraces  civil  suits  only^  because  it  is 
used  in  reference  to  judicial  proceedings  between 
party  and  party  ;  but  who  are  to  be  deemed  parties 
to  a  controversy^  whether  those  who  are  interested 
in  the  subject-matter,  or  those  only  who  are  to  ap- 
pear HA  parties  on  the  record^  has  not  yet  been  fully 
elucidated  by  adjudged  cases ;  although  in  general, 
those  persons  alone  are  regarded  as  parties  whose 
natnes  must  appear  on  the  record, 
2^  Who  are  Citizens  within  the  meaning  of  this  clause. 
In  order  to  be  a  citizen  within  the  meaning  of 
this  clause,  one  must  be  dofniciled  within  the  State ; 
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that  is,  must  live  there  for  the  time  being,  without 
any  present  purpose  of  removing  therefrom .  Merely 
having  one's  present  home  in  any  State  is  prima 
facie  evidence  that  he  is  domiciled  there ;  but  the 
presumption  is  repelled  by  proof  that  his  sojourn 
was  for  a  temporary  purpose^  with  a  present  mten- 
tion  to  withdraw  at  a  future  time.  The  intention 
of  the  party,  upon  which  the  question  hinges,  may 
be  made  to  appear  hy  his  actSy  and  by  his  contempo- 
raneotiSy  and  not  collusive  declaratiana ;  attaching, 
of  course,  more  weight  to  the  acts  than  to  the  de- 
clarations. (Prentiss  v.  Barton,  1  Brock.  390,  394 
&  n  (3) ;  Shelton  v.  Tiffin,  6  How.  163 ;  Rabaud  v. 
D'Wolf,  1  Pet.  476) 

And  it  must  be  observed,  that  citizenship  within 
the  District  of  Columbia,  or  within  a  territory  of 
the  United  States,  does  not  confer  jurisdiction  upon 
the  Federal  courts,  neither  the  district  nor  the  terri- 
tory being  k  State  within  the  meaning  of  the  consti- 
tution, and  of  the  judiciary  act.  (Hepburn  &  Dun- 
das  V.  Ellzey,  2  Cr.  445 ;  Corp.  of  ]N .  Orl.  v.  Win- 
ter, 1  Wheat.  91;  Barney  v.  Baltimore,  6  Wal. 
287) 

The  averment  of  citizenship  is  prima  facie  evi- 
dence of  the  fact,  and  can  be  controverted  only 
upon  a  plea  in  abatement  denying  it,  which  the  de- 
fendant must  sustain  by  sufficient  evidence. 
(D'Wolfe  V.  Rabaud,  1  Pet.  493 ;  Sheppard  v. 
Graves,  14  How.  510 ;  Jones  v.  League,  18  How. 
81.) 

Nor  does  it  affect  either  the  fact  of  one's  being  a 
citizen  of  a  State,  nor  the  consequences  in  respect  to 
the  jurisdiction  of  the  Federal  courts,  that  he  removed 
thither  exclusively  for  the  purpose  of  acquiring  the 
right  to  sue  in  those  courts ;  or  rather  it  would  be 
more  correct  to  say,  that  that  fact  does  not  obviate  a 
proved  citizenship^  or  its  consequences;  for  if  it  ap- 
pear that  such  was  the  object  of  the  removal,  it 
might  be  very  potent  to  show  that  the  residence  was 
not  of  the  required  permanent  character.  (Jones 
V.  League,  18  How.  81 ;  Kirkman  v.  Hamilton,  6 
Pet.  20.) 

If  a  suit  in  the  Federal  courts  grounded  on  citi- 
zenship, be  once  properly  commenced,  a  subsequent 
change  of  domicil  will  not  divest  the  jurisdiction^ 
which  depends  on  the  state  of  things  at  the  time 
the  suit  was  brought  Nor  does  the  jurisdiction 
.    depend  on  length  of  residence.    The  moment  one 
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settles  himself  in  a  new  State,  with  Hie  purpose  to 
7nake  it  his  domicile  it  becomes  snch,  and  the  juris- 
diction of  the  Federal  courts  immediately  attaches. 
(U.  States  V.  Myers,  2  Brock.  516 ;  Morgan's  Heirs 
V.  Morgan,  2  Wheat.  290 ;  Mullen  v.  Torrance,  9 
Wheal.  537 ;  Dunn  v.  Clarke,  8  Pet.  8 ;  Clarke  v. 
Mathewson,  12  Pet.  171.) 

To  enable  the  courts  of  the  United  States  to  ex- 
ercise Jurisdiction  in  controversies  between  citizens 
of  dij^ent  States j  where  there  are  several  plaintiffs 
or  several  defendants,  each  of  the  persons  must  be, 
competent  to  sue  or  to  be  sued.  The  local  residence 
of  oM  the  parties  on  each  side  must  be  such  as  to 
bring  the  case  within  the  clause.  Hence,  the  court 
cannot  take  jurisdiction  under  this  clause,  where 
one  of  the  plaintiffs  is  not,  although  another  may 
be,  a  citizen  of  a  different  State  from  the  defendant, 
or  where  one  of  the  defendants  resides  in  the  same 
State  as  the  plaintiff.  Even  consent  in  such  case 
cannot  give  jurisdiction.  But  if  the  parties  who 
thus  obstruct  the  jurisdiction  are  not  indispensable 
parties,  and  a  decree  without  prejudice  to  their 
rights  can  be  made,  the  court  should  retain  juris- 
diction, and  dismiss  the  suit  as  to  them.  (1  Abb. 
U.  S.  Pract.  211  &  seqj  Desty's  Federal  Proce- 
dure, 52 ;  Emory  v.  Greenbrough,  3  Dal.  869 ; 
Bingham  v.  Cabot,  3  Dal.  882;  Strawbridge  v. 
Curtiss  &  al,  3  Cr.  267 ;  Gassies  v.  Ballon,  6^  Pet. 
762;  Coal  Co.  v.  Blatchford,  11  Wal.  174;  Horn 
V.  Lockhart,  17  Wal.  679 ;  Barney  v.  Baltimore,  6 
Wal.  280.) 

An  assignee  of  a  notCj  &c.,  cannot  sue  in  the 
United  States  courts,  unless  suit  can  be  brought 
there,  had  there  been  no  assignment;  a  provision  of 
the  judiciary  act,  (1  Bright.  Dig.  127-8;  Eev. 
Stats.  U.  S.,  §  629 ;  Desty's  Fed.  Proced.  62),  that 
limits  the  jurisdiction,  which  by  the  constitution 
migtU  have  been  cmferred  on  the  United  States 
courts,  and  for  that  reason,  its  constitutionality  has 
been  doubted ;  but  the  objection  was  overruled,  and 
the  validity  of  the  statute  established,  in  Sheldon  v. 
Sill,  8  How.  448. 

It  is  established  by  the  later  decisions  of  the 
supreme  court,  that  a  corporation  is  to  be  deemed  a 
citizen  of  the  Stale  which  creates  it,  wherever  the 
corporation,  or  members  of  the  corporation,  may 
reside.  (Louisville,  C.  &  C.  B.  B.  Co.  v.  Letson, 
2  How.  497;  Marshall  v.  Bait.  &  O.  E.  E.  Co.,  16 
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How.  329 ;  Ohio  &  M.  K  R.  Co.  v.  Wheeler,  1 
Black.  297;  Lis.  Co.  v.  Francis,  11  Wal.  216; 
R  R.  Co.  V.  Harris,  12  Wal.  81-'2 ;  Rl 'way  Co.  v. 
Whitton,  13  Wal.  283.)  And  where  several  cor- 
porations are  created  by  different  States,  but  with 
the  same  name  and  franchises,  and  with  charters 
identical  in  terms,  in  order  to  operate  in  conjunc- 
tion, as  in  case  of  continuing  raiboad  tracks  extend- 
ing through  several  States,  they  are  really  distinct 
corporatumSj  exercising  their  faculties  within  dis- 
tinct limits,  and  cannot  unite  as  plaintiff  in  a  suit  in 
a  United  States  court  against  a  citizen  of  either  of 
the  States  which  chartered  them.  (Ohio  &  Miss. 
R.  R.  Co.  V.  Wheeler,  1  Black.  286,  297-'8.) 

In  the  case  of  trustees^  execiUors  and  administrators, 
and  other  representative  parties,  the  same  rules  hold, 
as  where  the  parties  are  concerned  in  interest,  in 
their  oion  right.  They  sue,  indeed,  in  a  representative 
capacity,  but  the  right  to  sue,  if  it  exists  at  all,  be- 
longs to  them  personally  as  citizens,  or  as  aliens,  as 
the  case  may  be,  and  the  jurisdiction  of  the  United 
States  courts  deptmds  on  the  citizenship  of  the  ex- 
ecutor, trustee,  &c.,  who  is  a  party  on  the  record, 
and  not  on  the  citizenship  of  the  deceased.  Thus, 
a  Maryland  executor  of  a  deceased  citizen  of  Vir- 
ginia may  bring  all  the  suits  necessary  to  collect 
the  decedent's  assets,  (where  the  amount  is  suf- 
ficient), in  the  Federal  courts.  (1  Abb.  U.  S.  Pract. 
24;  Coal  Co.  v.  Blatchford,  11  Wal.  172;  Rice  v. 
Houston,  13  Wal.  66.) 
3^.  What  is  comprehended  under  the  word  States  in  the 
clause  in  Question. 

The  word  States  does  not  include,  either  here  or 
elsewhere  in  the  constitution,  anything  but  the 
organized  communities  which  are  members  of  the 
Union,  and,  therefore,  does  not  embrace  the  terri- 
lories,  nor  the  district  of  Columbia;  so  that  the 
jurisdiction  of  the  court  is  not  applicable  where  one 
of  the  necessary  parties  is  a  citizen  of  that  district, 
or  of  a  territory.  (1  Abb.  U.  S.  Pract.  215 ;  Hep- 
burn V.  EUsey,  2  Cr.  446 ;  N.  Orleans  v.  Winter,  1 
Wheat.  91.) 
6^.  Causes  between  Citizens  of  the  same  State  claiming 
lands  under  the  Orants  of  Different  States, 

Cases  of  grants  made  by  different  States  are  within 
the  Federal  jurisdiction,  notwithstanding  one  of  the 
States,  at  the  time  of  the  fret  grant,  wsL&part  of  the 
other.     (Town  of  Pawlet  v.  Clark,  9  Cr.  292.) 

Vol.  IV.— 16 
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And  as  it  is  the  grant  which  passes  the  legal  title, 
if  the  controversy  is  founded  upon  the  conflicting 
grants  of  different  States,  the  Federal  courts  have  ju- 
risdiction, whatever  may  have  been  the  prior  equiUwle 
title  of  the  parties.  (Colson  v.  Lewis,  2  Wheat.  377.) 
7^.  Causes  between  a  State  or  the  Citizens  thereof^  and 
Foreign  States^  Citizens  or  Subjects. 

The  principles  as  to  the  definition  of  citizenship, 
which  have  been  already  mentioned,  apply  to  ascer- 
tain what  persons  are  within  this  provision ;  and 
it  is  believed  that  ^foreign  corporation\%  to  be  deemed 
a  foreign  citizen  or  subject,  within  its  meaning  (Soc. 
for  Prop.  Gospel  v.  Town  of  New  Haven,  8  Wheat. 
464.)  But  an  Indian  tribe  or  nation  within  the 
United  States  is  not  a  ^^ foreign  State "  within  the 
meaning  of  this  clause  (Cherokee  Nation  v.  Geor- 
gia, 5  ret.  1.) 

If  the  party  to  the  record  be  an  alien,  he  is  within 

the  juidsdiction  of  tlie  Federal  courts,  whether  he 

sue  in  his  own  right  or  as  trustee      (Chapedeleine 

V.  Dechenaux,  4  Cr.  306.)    And  as,  on  the  other  hand, 

where  the  real  party  in  interest  is  an  hiien,  for  whose 

2ise  the  &uii  is  brought^  although  the  nominal  party  be 

a  citizen  of  the  same  State  as  the  defendant,  yet  the 

United  States  courts  have  jurisdiction.     (Brown  &  al 

V.  Strode,  5  Cr.  303.) 

2^.  The  Considerations  which  influenced  the  Framers  of 

the  Federal  Constitution  to  refer  certain  causes  to  the 

Federal  Judiciary. 

See  Federalist,  No.  LXXX ;  2  Stor.  Const.  §  1641 ; 
Chisholm  v.  Georgia,  2  Dal.  419 ; 
W.  C. 

1^  That  a  cause  involves  the  CmstrucUon  and  Effect  of 
the  Constitution,  Laws,  or  Treaties  of  the  United 
States. 

The  constitution  of  the  United  States,  and  the  laws 
and  treaties  made  in  pursuance  thereof,  are  declared 
by  the  constitution  itself  to  be  the  supreme  law  of  the 
landf  anything  in  any  State  law  or  constitution  to  the 
contrary  notwithstanding  (U.  S.  Const.  Art.  VI,  §  1) ; 
and  it  is,  therefore,  of  paramount  importance  that  they 
should  receive  an  uniform  exposition^  which  would  be 
impossible  if  their  final  interpretation  were  submitted 
to  the  State  tribunals. 

Morever,  every  government  which  aspires  to  com- 
mand the  respect  of  its  subjects,  or  of  the  world,  must 
have  the  means,  through  its  judiciary,  of  giving  peace- 
ably  J  full  and  complete  effect  to  its  policy  and  admin- 


FT.  II,  DIY .  in,  CH.  I,  SBC.  11.]    GLASSES  OF  COUBTS  IN  TlfiGINIA.  243 

IstratloD,  without  being  In  any  wise  dependent  there- 
for on  any  agency  oatslde  of  itself,  which  would  gen- 
erally disappoint,  and  sometimes  jm7^8ely  thwart^  Its 
designs. 

2^  That  a  Cause  belongs  to  the  class  of  Admiralty  and 
Maritime  Jurisdiction, 

Causes  of  admiralty  and  maritime  jurisdiction  be- 
long to  the  sea,  and  for  the  most  part  are  not  within 
the  local  jurisdiction  of  any  particular  State.  They, 
moreover,  arc  liable  to  concern  foreigners  as  well  as 
citizens,  and  embrace  questions  ofprize^  &c.,  and  other 
topics  of  belligerency  which  Involve  the  peace  of  the 
country,  its  relations  with  other  powers,  and  the  con- 
duct of  war,  with  all  of  which  subjects  the  Federal 
government  is  charged.  The  Federal  judiciary,  there- 
fore, should  surely  have  cognizance  of  all  sucli  causes, 
seeing  that  the  Federal  government  is  responsible  for 
the  satisfactoriness  with  which  they  are  adjudicated. 

3*.  That  a  Cause  concerns  the  Ministers  and  other  He- 
presentatives  of  Foreign  Powers, 

It  is  Important,  for  the  sake  of  national  peace,  to 
give  the  promptest  and  fullest  satisfaction  in  adminis- 
tering justice  In  causes  which  so  nearly  affect  the  dig- 
nity and  Independence  of  foreign  sovereigns ;  and  if 
cases  of  this  kind  were  submitted  to  the  State  courts, 
the  tranquility  q/*^A«  whole  might  be  jeoparded  by  the 
Improper  action  of  a  judiciary  belonging  to  a  part. 

Moreover,  the  questions  Involved  in  the  causes 
which  concern  public  ministers  are  often  complex, 
and  wide-reaching,  and  are  more  likely  to  receive  an 
able  discussion  and  a  wise  solution  from  the  Federal 
judges,  recruited  as  they  are  from  a  far  more  compre- 
hensive field  of  capacity  and  learning,  than  from  the 
State  courts. 

4:^  That  a  Cause  concerns  the  Relations  of  the  States  with 
one  another^  or  toiih  the  United  SVUes  ;  or  that  it  is  be- 
ttoeen  the  Citizens  of  different  States, 

In  none  of  these  cases  can  the  States  individually 
afford  an  impartial  tribunal.  This  class  of  causes, 
moreover.  Involves  the  peace  of  the  confederacy^  of 
which  the  Federal  government  is  the  custodian^  and  it 
Is  not  fitting  that  the  general  peace,  for  which  the 
government  of  the  Union  is  responsible,  should  be 

.    put  in  jeopardy  by  the  acts  or  omissions  of  a  part. 
Moreover,  where  the  States  cannot  supply  an  Impar- 
tial tribunal,  and  especially  where  the  controversy  is 
between  StaieSy  It  is  a  felicitous  arrangement,  which  the 
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confederacy  makes  practicable,  to  refer  such  caases  to 
tlie  Federal  courts^  which  are  at  once  impartial,  are 
entitled  to  respect  for  their  integrity  and  learning,  and 
ai*e  backed  by  an  executive  power  too  strong  to  admit 
a  thought  of  resistance. 
5^  That  a  Cause  concerns  Rdations  with  Foreign  States 
or  Subjects. 

The  Federal  government  exclvsively  is  charged  with 
the  conduct  of  intercourse  with  foreign  powers,  and 
must  answer  to  them  for  any  injuctice  done  to  them 
or  their  subjects  within  the  United  States,  in  the  ad- 
ministration of  justice;  and  for  that  reason,  as  well  as 
because  the  administration  is  more  likely  to  be  impar- 
tialf  ahkf  and  satisfactovQ  in  the  Federal  courts,  this 
class  of  causes  is  submitted  to  the  cognizance  of  the 
Federal  judiciary. 
2«.  The  Several  Federal  Courts  and  their  Jurisdiction^  re- 
spectively. 

The  tribunals  to  administer  the  judicial  power  of  the 
United  States,  except  the  supreme  court,  are  not  desig- 
nated by  the  constitution.  It  is  merely  declared  by 
that  instrument  (Art.  Ill,  §  i,)  that  the  judicial  power  of 
the  United  States  shall  be  vested  in  one  supreme  courts 
and  in  siich  inferior  courts  as  Congress  may  from  tim^  to 
thne  ordain  and  establish.  Thus,  whilst  only  the  organi- 
zation of  the  supreme  court  is  left  to  the  discretion  of  Con- 
gress, that  body  is  charged  with  the  creation  as  well  as 
the  organization  of  the  inferior  tribunals. 

The  distribution  of  the  judicial  power  is  also,  for  the 
most  part,  committed  to  Congress,  although  in  a  few 
prominent  instances,  where  the  public  peace  of  the  country 
is  concerned^  that  is,  in  cases  affecting  ambassadors^  other 
public  ministers^  and  consuls^  and  those  in  which  a  State 
is  a  party ^  the  supreme  court  is  by  the  constitution  clothed 
with  original  jurisdiction^  whilst  in  all  other  cases  its 
jurisdiction  is  appellate  only;  nor  can  Congress  make  it 
original  in  any  other  cases  than  those  named.  (U.  S. 
Const.  Art.  Ill,  §  ii,  2;  Marbury  v.  Madison,  1  Cr.  137; 
Metzger's  Case,  5  How.  176,  191-2;  Jn  re  Kaine,  14 
Hw.  119.) 

In  the  exercise  of  its  discretion,  Congress  has  created 
two  tribunals  inferior  to  the  supreme  court,  namely : 
district  courts^  (1  Bright.  Dig.  228  &  seq;  Eev.  Stats.  U. 
S.  p.  88,  &c.,  §  530  &  seq),  and  drcuU  courts^  (1  Bright. 
Dig.  124  &  seq ;  2  Do.  74,  Ac,  Rev.  Stats.  U.  S.  p. 
106,  &c.,  §  606  &  seq.) 

The  judges  of  all  the  courts  of  the  United  States  are 
appointed  by  the  president^  by  and  with  the  advice  and 
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consent  of  the  Senate  (U.  S.  Const.  Art.  II,  §  ii,  2),  and 
hold  their  offices  during  good  behavior.  They  are  at 
stated  times  to  receive  for  their  services,  a  compensa- 
tion, which  shall  not  be  diminished  during  their  continu- 
ance in  office,  (U.  S.  Const.  Art.  Ill,  §  i.)  Hence, 
courts  in  which  the  judges  hold  theii*  offices  for  a  spe- 
cific number  of  years  are  not  constitutional  courts,  in 
which  the  judicial  powers  conferred  by  the  consiitution 
can  be  deposited.  (Amer.  Ins.  Co.  v.  Canter,  1  Pet.  511, 
546.)  Nor  can  a  tax  be  imposed  on  a  Federal  jydge*s 
salary;  not  by  a  State  government^  because  such  a  power 
might  obstruct  the  administration  of  the  Federal  govern- 
ment, (Com'th  V.  Mann,  5  W.  &  S.  (Pa.)  415 ;  McCul- 
loch  V.  Maryland,  4  Wheat.  316 ;  Osborne  &  al  v.  Bk. 
of  U.  States,  9  Wheat.  733 ;  Weston  v.  City  of  Charles- 
ton, 2  Pet.  466;  R.  R  Co.  v.  Peniston,  18  Wal.  30  to 
32,  38);  nor  by  the  Congress^  because  that  would  diminish 
his  compensation^ 

So  ako,  it  seems  to  be  a  dear  inference  from  the 
constitution,  that  if  a  court  were  created  by  Congress, 
and  judges  appointed,  and  Congress  should  subsequently 
think  fit  to  abolish  the  court,  the  judges  would  stUl  be 
entitled  to  their  salaries^  although  their  functions  were  at 
an  end ;  for  if  it  were  otherewise,  as  it  is  in  the  power 
of  Congress  to  abolish  all  the  inferior  courts  of  the 
United  States,  the  independence  of  the  judges  of  those, 
courts  would  be  prostrated  at  the  feet  of  the  legislature. 
See  1  Tuck.  Bl.  App'x,  350;  8  Do.  App'x,.22  &  seq;  2 
Stor.  Const.  §  1633  &  seq. 

The  constitutional  provisions  for  a  tenure  of  office 
by  the  judges  during  good  behavior,  and  forbidding  their 
compensation  to  be  diminished  during  their  continuance 
in  office,  are  designed  to  secure  their  independence;  a 
quality  which  cannot  be  too  highly  appreciated,  and  in 
respect  to  which  it  has  been  shrewdly  observed,  that  it 
is  more  vital  to  the  liberty  and  rights  of  the  citizens  of 
a  republic,  with  its  tumults  of  popular  excitement  and 
passion,  than  even  in  a  monarchy.  (2  Stor.  Const.  §  16, 
27 ;  &  n.  3 ;  §  1628.)  The  testimony  of  the  really  great 
men  of  this  country  to  the  value  of  independence  in  the 
judiciary  has  been  very  strong  and  consentaneous.  "  1 
have  always  thought,  from  my  earliest  youth,"  says  C. 
J,  Marshall,  in  the  Virginia  Constitutional  Convention 
of  1829-'30,  "  that  the  greatest  scourge  an  angi^y  heaven 
ever  inflicted  upon  an  ungrateful  and  sinning  people  was 
an  ignorant,  a  corrupt,  or  a  dependent  judiciary."  (Debs* 
Va.  Com.  619.)  And  the  authors  of  the  ^^ Federalist'' 
observe,  that  ^^  the  standard  of  good  behavior  for  the 
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continuance  of  the  judicial  magistracy  is  certainly  one 
of  the  most  valuable  of  the  modern  inprovements  in  the 
practice  of  governments.  In  a  monarchy,  it  is  an  ex- 
cellent barrier  to  the  despotism  of  the  prince;  in  a  re- 
public, it  is  a  no  less  excellent  barrier  to  the  encroach- 
ments and  oppressions  of  the  representative  body.  And 
it  is  the  best  expedient  which  can  be  devised  in  any 
government,  to  secure  a  steady,  upright,  and  impartial 
administration  of  the  laws."  (Fed.,  No.  LXXVIII,  (p. 
355-'6).)  The  same  work  speaks  thus  of  the  other  ex- 
pedient to  secure  independence  in  the  judiciary :  "  Next 
to  permanency  in  office,  nothing  can  contribute  more  to 
the  independence  of  the  judges  than  2l  fixed  provision  for 
their  support.      *      ***♦»♦♦*      j^  ^jj^ 

genei-al  course  of  human  nature,  a  power  over  a  raarCs 
■svb^istence  is  a  power  over  his  will.  And  we  can 
never  hope  to  see  realized  in  practice  the  complete 
reparation  of  the  judicial  from  the  legislative  power,  in 
any  system  which  leaves  the  former  dependent  for  pe- 
cuniary resource  on  the  occasional  grants  of  the  latter." 
(Fed  ,  No.  LXXIX,  (p.  361.) 

The  provision  intended  to  secure  a  due  degree  of 
responsibility  in  the  judges  of  the  United  States,  is  that 
which,  for  neglect  or  mal-administration,  subjects  them 
to  impeachment  by  the  House  of  Representatives,  to  be 
tried  by  the  Senate ;  conviction  being  followed  by  re- 
moval from  office,  and  by  disqualification  to  hold  any 
post  of  honor,  trust  or  profit  under  the  United  States. 
(U.  S.  Const.  Art.  I,  §  ii,  5,  6,  §  iii.)  And  to  this  is 
added  a  solemn  oath  of  office.  (1  Bright.  Dig.  448 ; 
Rev  Stats.  U.  S.  p.  313-'14,  §  1756,  1758.) 

The  several  courts  were  organized  substantially  as  at 
present,  by  an  act  of  Congress  passed  at  the  first  session 
of  thej^r^^  Congress^  1789,  which  has  ever  since  been 
known  as  the  judiciary  act.  (1  U.  S.  Stats.  73 ;  1  Stor. 
Ed.  53 ;  1  Bright.  Dig.  124,  &c.,  228,  &c.,  256,  257, 
&c.,  301-'2,  861,  &c.,  448;  Rev.  Stats.  U.  S  p.  92,  &c., 
§  551  &  seq ;  Id.  p.  106,  &c.,  §  605  &  seq;  Id.  124,  &c., 
§  673  &  seq.) 

The  judicial  system  of  the  United  States,  as  contained 
in  the  constitution,  contemplated  no  territori/d  courts. 
When,  therefore,  it  became  necessary  to  devise  a  judi- 
ciary for  the  territories,  it  was  done  by  statute  exclu- 
sively ;  and  as  the  temporary  character  of  the  territorial 
governments  makes  a  permanent  tenure  of  judicial  office 
impracticable,  the  acts  organizing  territories  usually  fix  a 
short  term,  for  the  most  part  j^?/r  yearsj  and  until  their 
successors  are  appointed  and  qualified.     (1  Bright.  Dig. 
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452,  684,  696  ;  Rev.  Stats.  U.  S.  p.  331,  §  1864  &  seq ; 
Desty's  Fed.  Procedure,  9  &  seq.) 

Commissioners  of  the  United  States^  who  were  at  first 
designed  merely  to  adm^inister  oaths  and  affirmations  re- 
quired by  law,  have  had  their  powers  enlarged  so  as  to 
enable  them  to  take  the  depositions  of  witnesses  in  civil 
cases,  and  to  exercise  all  the  powers  that  9liij  justice  of 
the  peace^  or  "  other  magistrate  "  of  any  of  the  United 
States  might  exercise,  in  respect  to  offenders  for  any 
crime  or  offence  against  the  United  States^  by  arresting, 
imprisoning,  or  bailing  the  same,  under  the  thirty-third 
section  of  the  judifsiary  Act,  and  also  to  exercise  certain 
powers  in  respect  to  seamen.  They  are  appointed  by 
the  circuit  courts  of  the  United  States.  (1  Bright.  Dig. 
166-'7;  Rev.  Stats  U.  S.  p.  109,  §  627;  Id.  p  137,  § 
727;  Id.  p.  189,  §  1014,  &c.;  Desty's  Fed.  Procedure, 
50,  113,  217.) 

Before  proceeding  to  enumerate  the  several  Federal 
courts,  and  to  describe  their  organization  and  jurisdic- 
tion respectively,  it  is  expedient  to  set  forth  in  order 
certain  cases  and  proceedings  wherein  the  jurisdiction 
vested  in  the  courts  of  the  United  States  is  exclimve  of 
the  courts  of  the  several  States.  Those  cases  and  proceed- 
ings are  as  follows: 

First  Of  all  crimes  and  offences  cognizable  under  the 
authority  of  the  United  States. 

See  Rev.  Stats.  U.  S.  §  711 ;  Desty's  Fed.  Proced.  106 ,' 
Martin  v.  Hunter's  Lessee,  1  Wheat.  329 ;  Houston  v. 
Moore,  5  Wheat.  24, 29 ;  Prigg  v.  Pennsylvania,  16  Pet. 
658 ;  U.  S.  V.  Lathrop,  17  Johns.  (N.  Y.)  4 ;  Com'th  v. 
Feely,  1  Va.  Cas.  1 ;  Jackson  v.  Rose,  Id.  34. 

Second,  Of  all  suits  for  penalties  and  forfeitures  in- 
curred under  the  laws  of  the  United  States. 

See  Rev.  Stats.  U.  S.  §  711 ;  Dest.  Fed.  Proc.  106 ; 
same  cases  as  under  the  preceding  head. 

Third.  Of  all  civil  causes  of  admiralty  and  maritime 
jurisdiction,  saving  to  suitors  in  all  cases  the  right  of 
a  common  law  remedy,  where  the  conmion  law  is  com- 
petent to  give  it. 

See  Rev.  Stats.  U.  S.  §  711 ;  Dest.  Fed.  Proced.  106; 
The  Hine  v.  Trevor,  4  Wal.  655 ;  The  Belfast,  7  Wal. 
624. 

Fourth.  Oi  all  seizures  under  the  laws  of  the  United 
States,  on  land  or  on  waters  not  within  the  admiralty  and 
maritime  iurisdiction. 

See  Rev.  Stats.  U.  S.  §  711 ;  Dest.  Fed.  Proced.  106 ; 
Slocum  V.  Mayberry,  2  Wheat.  1 ;  Gelston  v.  Hoyt,  3 
Wheat.  246. 
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Fifth,  Of  all  cases  arising  under  the  patent-right  and 
copyright  laws  of  the  United  States. 

See  Rev.  Stats.  U.  S  §  711 ;  Dest.  Fed.  Proced.  107. 
Sixth,  Of  all  matters  and  proceedings  in  bankruptcy. 
See  Rev.  Stats.  U.  S.  {  711 ;  Dest.  Fed.  Proced.  107. 
Seventh.  Of  all  controversies  of  a  civil  nature,  where 
a  State  is  a  party,  except  between  a  State  and  its  citi- 
zens, or  between  a  State  and  citizens  of  other  States,  or 
aliens. 

See  Rev.  Stats.  U.  S.  §  711;  Dest.  Fed.  Proced.  107; 
Georgia  v.  Brailsford,  2  Dal.  402;  Chisholm  v.  Geor- 
gia, 2  Dal.  419;  Hollingsworth  v.  Virginia,  8  Dal. 
378 ;  New  York  v.  Connecticut,  4  Dal.  1 ;  Governor  of 
Georgia  v.  Madrazo,  1  Pet.  110 ;  New  Jersey  v.  New 
York,  5  Pet.  284;  Rhode  Island  v.  Massachusetts,  12 
Pet.  657;  Florida  v.  Georgia,  11  How.  293. 

There  was  until  recently  an  eighth  class  also,  namely: 
suits  or  proceedings  against  ambassadors,  or  other  public 
ministers,  or  their  domestics,  &c.«  or  against  consuls  or 
vice-consuls.  (Rev.  Stats.  TJ.  S.  §711);  but  it  was  stricken 
out  by  act  of  Congress  of  February  18,  1875.  (Dest. 
Fed.  Proced.  107,  n.) 

We  are  now  to  note  the  constitution  and  jurisdiction 
of  each  of  the  United  States  courts,  namely:  (1),  Of  the 
district  courts;  (2),  Of  the  circuit  courts;   and  (3),  Of 
the  supreme  court; 
W.  C. 
I*'.  District  Courts  of  the  United  States ;  W.  C. 
1*.  Constitution  of  the  District  Courts  of  the  United  States. 
.  The  whole  territory  of  the  United  States,  so  far  as 
it  is  covered  by  organized  States,  is  divided  into  a 
number  of  convenient  districts,  (down  to  March,  1873, 
about  fifty-six,)  not  departing  at  any  time  from  State 
lines ;  but  many  of  the  States  being  divided  into  two, 
and  some  into  three  districtSy  namely,  Alabama,  Ten- 
nessee, and  New  York.     On  the  other  hand,  Massa- 
chusetts, Maine,  Connecticut,  New  Jersey,  Delaware, 
Maryland,  Kentucky,  West  Virginia,  Louisiana,  and 
some  others,  constitute  each  one  district.    (1  Abb.  U. 
S.  Pract.  284;  Conkling's  Jurisd.  U.  S.  Courts,  100; 
1  Bright.  Dig.  228  &  seq ;  Rev.  Stats.  U.  S.  p.  88, 
&c.,  §  530  &  seq ;  Desty's  Fed.  Proceed.  10.) 

In  each  district  is  a  district  judge,  who  is  required 
to  reside  within  his  district^  and  to  hold  therein  an- 
nually two  or  more  terms,  (with  a  few  exceptions,)  at 
»uch  places  as  may  be  designated  by  law,  and  also 
such  special  terms  as  the  business  may  require.  In 
case  of  the  judge's  disability  to  hold  his  court,  the 
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circuit  judge  for  that'  district  may  exercise  his  functions^ 
'  or  the  circuit  justice;  or  if  there  be  no  circuit  judge 
or  circuit  justice,  the  chief-justice  may  appoint  the- 
district  judge  of  any  other  district  to  act.  And  so,, 
also,  where  the  accumulation  or  urgency  of  judicial 
business  shall  require,  the  circuit  judge,  or  if  there  be 
none,  the  chief -justice,  may  appoint  any  other  district 
judge  to  assist,  by  holding  a  separate  court  in  the 
district  in  order  to  meet  the  emergency.  (1  Br.  Dig. 
228 ;  Kev.  Stats.  U.  S.  p.  92,  <Src.,  §  551,  589,  593, 
&  seq ;  Desty's  Fed.  Proced.  17, 29  &  seq,  36,  87, 39,. 
&  seq.) 

The  district  court  being  a  court  of  common  law  and 
equity  J  as  well  as  of  admiralty  and  hankruptcy-cogni- 
zancCj  the  persons  admitted  to  conduct  the  business  of 
suitors  therein  are  styled,  as  we  have  seen,  attomies, 
solicitors,  proctors,  advocates,  and  counsellors,  accord- 
ing to  the  character  in  which  they  officiate.  The 
qualifications  and  rules  for  admission  have  been  pre- 
viously described.  {Ante^  p.  169 ;  Desty's  Fed. 
Proced.  245.) 
2*.  Jurisdiction  of  the  District  Courts  of  the  United 
States. 

The  jurisdiction  of  the  district  courts  is  of  course 
whoUy  original,  being  the  lowest  court  in  the  series^ 
and  is  both  criminal  and  civil. 
W.  C. 

1^.  Criminal  Jurisdiction  of  the  District  Courts  of  th& 
United  Stated. 

The  district  courts  have  concurrent  jurisdiction 
with  the  circuit  courts  of  the  United  States  of  all 
crimes  and  offences  not  capital  which  are  committed 
against  the  United  States,  within  their  respective- 
districts,  or  on  the  high  seas.  And  this  jurisdiction 
is,  at  least  in  general,  exchmve  of  that  of  the  State 
courts.  (1  Bright.  Dig.  230-'31 ;  Kev.  Stats.  U.  S. 
p.  94,  &c.  §  563  &  seq  ;  1  Abb.  U.  S.  Pract.  288-'9 ; 
Crim.  Synops.  209-10;  Desty's  Fed.  Procedure, 
21 ;  Ex-partey  Bollman,  4  Cr.  75  ;  United  States  v. 
Hudson,  7  Cr.  32;  United  States  v.  Coolidge,  1 
Wheat.  415 ;  United  States  v.  Bevans,  3  Wlieat. 
336;  The  Palmyra,  12  Wheat  1.) 
2\  Civil  Jurisdiction  of  the  District  Courts  of  the  United 
States ;  W.  C. 
1^  Admiralty  and  Maritime  Jurisdiction. 

The  jurisdiction  of  the  district  courts  in  ad- 
miralty and  maritime  causes  is  exclusive,  both  of 
the  circuit  courts  of  the  United  States  and  of  the 
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State  courts,  and  embraces  the  following  four  par- 
ticulars, namely,  (1),  Maritime  contracts ;  (2),  Mari- 
time torts ;  (3),  Prize-causes;  and  (4),  Seizures  upon 
navigable  waters^  under  the  navigation  and  revenue 
laws  of  the  United  States.  (1  Abb.  TJ.  S.  Pract. 
289 ;  Conkl.  Jurisd.  134 ;  Bac.  Abr.  Courts  of  U. 
States,  II,  §  2,  (p.  816)  ;  1  Bright.  Dig.  230-'31 ; 
Rev.  Stats.  U.  S.  p.  94,  Ac,  §  563 ;  Desty's  Fed. 
Procedure,  22,  23.) 
W.  C. 
1™.  Maritime  Contracts,  wheresoever  made. 

The  district  courts'  cognizance  of  maritime  con- 
tracts depends,  not  on  the  place  where  they  are 
mdde^  nor  on  the  locality  where  they  are  to  he  per- 
formedj  but  upon  the  subject-matter  of  the  con- 
tract. If  that  be  maritime,  the  contract  is  mari- 
time. Hence  the  contracts  which,  being  maritime, 
are  cognizable  in  admiralty,  may  be  enumerated 
as  follows : 

(1),  Charter  parties,  and  coiUracts  of  affreight' 
menty  on  waters  navigable  for  vessels  used  in  com- 
merce. 

See  Morewood  v.  Enequist,  23  How.  493 ;  N.  J. 
Nav.  Co.  V.  Merchants  Bank,  6  How.  344;  The 
Moses  Taylor,  4  Wal.  411,  431;  The  Eddy,  5 
Wal.  481  ;  The  Maggie  Hammond,  9  Wal.  436  ; 
The  Belfast,  7  Wal.  625,  644. 

(2),  Contracts  for  transportation  of  "passengers 
on  navigable  waters,  <&c. 

See  The*Mbses  Taylor,  4  Wal.  411,  431. 
(3),  Marithne  liens  arising  either  out  of  contract 
(e.  g,  of  affreightment),  or  out  of  tort,  {e.  g.  from 
collision  ) 

See  The  Belfast,  7  Wal.  635,  642  &  seq ;  Leon 
V.  Galceran,  11  Wal.  187-'8. 

(4),  Contracts  with  ship-carpenters,  material-'men^ 
<&c.,  for  repairs,  materials  and  outfit  of  a  ship,  be- 
longing to  a  foreign  nation  or  to  another  State. 

See  The  St.  lago  de  Cuba,  9  Wheat.  407,  416 ; 
The  Aurora,  1  Wheat.  196 ;  The  Gov.  Smith,  4 
Wheat.  438 ;  Peyroux  v.  Howard,  7  Pet.  324, 341 ; 
N.  J.  Nav.  Co.  V.  Merchants  Bank,  6  How.  344, 
890-'91. 

(5),  Contracts  of  pilotage,  and  of  salvage,  ex- 
press or  implied. 

See  Hobart  v.  Drogan,  10  Pet.  108  ;  The  Sy- 
bil, 4  Wheat.  98. 

(6),  Bottomry  contracts,  whether  under  seal  or 
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not,  for  money  lent  to  ships  in  foreign  parts,  to  en- 
able them  to  complete  the  voyage. 

See  Menetone  v.  Gibbons,  3  T.  R.  269 ;  The 
Aurora,  1  Wheat.  96 ;  Ins.  Co.  v.  Dunham,  11 
Wol.  27. 

(7),  Contracts  of  Marine  Insurance;  that  is, 
for  risks  on  navigable  waters. 

See  Marine  Ins.  Co.  v.  Dunham,  11  Wal.  29,  35. 

(8),  Wages  of  7nariners  and  subordinate  officers, 
and  of  master,  if  the  credit  in  the  latter  case  were 
given  to  the  ehip,  and  not  to  the  owners  merely. 

See  The  Thos.  Jefferson,  10  Wheat.  428  ;  Leon 
V.  Galc^ran,  11  Wal.  187-'8. 

(9),  Surveys  of  vessels  damaged  by  the  perils  of 
the  sea. 

See  Janney  v.  Col.  Ins.  Co.  10  Wheat.  412,415, 
418. 

Since  the  case  of  the  Gcnnessee  Chief,  12  How. 
443,  the  enabling  Act  of  Congress  of  1845,  which 
sought  to  extend  the  jurisdiction  of  the  admiralty 
to  the  great  lakes,  and  their  connecting  waters,  (1 
Bright.  Dig.  25 ;  Rev.  Stats.  U.  S.  p.  94,  §  563; 
(cl.  8)  has,  in  consequence  of  that  decision,  which 
ascertained  the  admiralty  jurisdiction  contemplated 
by  the  constitution,  and  by  Act  of  1789,  §  9,  con- 
ferred on  the  district  courte  (1  Bright.  Dig.  54-'5), 
become  inoperative,  and  ineffectual  as  a  grant  of 
jurisdiction,  and  it  cannot  be  construed  to  restHct 
what  it  was  avowedly  designed  to  extend.  The 
sole  effect  of  the  Act  of  1845  is  to  give  the  par- 
ties a  tried  by  jury ^  if  either  desire  it.  The  case 
of  the  Gennessee  chief  determined  that  the  admi- 
ralty jurisdiction  extends  to  all  public  navigable 
waters,  whether  influenced  by  the  tide  or  not. 
(The  Eagle,  8  Wal.  20,  24,  &c.) 

The  admiralty  Jurisdiction  is  in  these  instances 
vested  exclusively  in  the  district  courts  of  the 
United  States ;  but  that  means  only  that  proceed- 
ings in  rem  must  be  in  the  admiralty  court,  nor  is 
it  competent  to  a  State  legislature  to  confer  juris- 
diction to  proceed  in  such  cases  in  rem.  But  a 
State  court,  or  a  United  States  circuit  court  (in  a 
proper  case),  may  enforce  any  common  law  remedy 
in  personam.  (The  Moses  Taylor.  4  Wal.  411, 
431 ;  The  Belfast,  7  Wal.  625,  643  &  seq ;  Leon 
V.  Galceran,  11  Wal.  187-'8 ;  The  Lottawanna,  21 
Wal.  658.) 
3".  Maritime  Torts,  that  is.  Torts  committed   on 
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Waters  navigable  for  Vessels  employed  in  Com- 
merce. 

The  locality  where  the  tort  was  committed  de- 
termines the  jurisdiction.  It  must  have  been  on 
navigable  waters  in  order  to  come  within  the 
admiralty  cognizance  of  the  district  courts,  that  is, 
on  waters  navigable  for  craft  employed  in  corw- 
merce,  and  affording  a  communication  with  an- 
other State,  or  a  foreign  country ;  and  that  being- 
so,  it  is  immaterial  whether  the  water  be  land- 
locked or  open,  salt  or  fresh,  influenced  by  the 
tide  or  not.  And  the  jurisdiction,  so  far  as  it  is 
in  rem^  is  exclusive;  but  any  common  law  action, 
in  personam,  appropriate  to  the  wrong,  is  main- 
tainable in  the  State  courts,  or  (in  a  proper  case,) 
in  the  United  States  circuit  courts,  by  express  re- 
servation of  the  ninth  section  of  the  judiciary  act 
of  1789,  or  as  the  act  itself  expresses  it,  "Saving  to 
suitors  in  all  cases  (of  contract,  tort,  prize,  &c.,) 
the  right  of  a  common  law  remedy,  where  the 
common  law  is  competent  to  give  it."  (Gen- 
nessee  Chief  v.  Fitzhugh,  12  How.  448 ;  The  Heine 
V.  Trevor,  4  Wal.  561;  Ins.  Co.  v.  Dunham,  11 
Wal.  26;  St.  Boat  Co.  v.  Chase,  16  Wal.  629, 
632-'3,  &c.;  1  Bright.  Dig.  24-'5;  Rev.  Stat.  U. 
S.  p.  94,  §  563  (cl.  8);  1  Abb.  U.  S.  Pract.  291-'2 ; 
Desty's  Fed.  Procedure,  22,  23.) 
3™.  Prize- Causes. 

The  ninth  section  of  the  judiciary  act  of  1789, 
which  apportions  to  the  district  courts  the  ad- 
miralty jurisdiction  in  civil  cases,  contemplated 
by  the  Federal  constitution,  declares  that  they 
shall  have  "exclusive  original  cognizance  of  all 
civil  causes  of  admiralty  and  maritime  jurisdictiony. 
including  all  seizures  under  laws  of  impost,  naviga- 
tion or  trade  of  the  United  States,  where  the 
seizures  are  made  on  waters  which  are  navigable," 
&c.  (1  Bright.  Dig.  24-'5.)  In  determining 
what  is  comprehended  under  the  designation^ 
^^civil  cases  of  admij'aliy  and  maritime  jurisdicUon,^^ 
reference  must  be  had  to  the  English  system ;  and 
there  we  find  the  admiralty  jurisdiction  distributed 
between  the  instance-court,  and  the  prize^ourt ;  the 
latter  having  cognizance  of  prize-cau3es,  and  the 
instance-court  administering  the  jurisdiction  in  all 
other  cases.  To  the  instance-court,  therefore,  be- 
long the  cases  of  contract  and  of  tort,  already 
treated  of,  whilst  captures  and  questions  of  prize 
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jure  bellij   belong  to   the  prize-court     (Glaes  v. 
Sloop  Betsy,  3  Dal.  12.) 

By  the  law  of  nations,  the  cognizance  of  all 
captures,  jure  beUiy  or,  as  it  is  more  familiarly 
phrased,  of  all  questions  of  prize  and  their  inci- 
dents, belongs  exclusively  to  the  courts  of  the 
captor^s  couTdry,  No  neutral  nation  has  any  right 
to  inquire  into  or  decide  upon  the  validity  of  such 
capture,  even  though  it  should  concern  property 
belonging  to  its  own  citizens  or  subjects,  unless  its 
own  sovereign  or  territorial  rights  are  violated ;  but 
the  sole  and  exclusive  jurisdiction  belongs  to  the 
courts  of  the  capturing  belligerent,  sitting  in  its  ovtu 
territory,  or  in  that  of  an  ally,  and  not  in  that  of  a 
neutral.  And  this  jurisdiction,  by  the  general 
visage  of  nations,  is  vested  in  courts  of  admiralty. 
(2  Stor.  Const.  §  1667;  12  Stats.  U.  S.  374; 
Desty's  Fed.  Proced.  22-'3.) 

This  prize  jurisdiction  is,  in  the  United  States, 
conferred  on  the  district  courts,  as  courts  of  admi- 
ralty, they  possessing  all  the  powers  of  a  court  of 
admiralty  in  civil  cases,  whether  considered  as  an 
instance^ourt  or  a  prtze-court  The  prize  juris- 
diction extends  to  all  captures  during  war,  in  which 
naval  forces  are  engaged,  (1  Abb.  U.  8.  Pract. 
290-'91 ;  Desty's  Fed.  Proced.  22,  23.) 

The  more  recent  prize  causes  are  the  following, 
viz: 

The  Prize  cases,  2  Black.  635. 

The  Slavers  (Reindeer),  2  Wal.  384. 

The  Andromeda,  2  Wal.  481. 

The  Sally  Magee,  3  Wal.  451. 

The  Hart,  3  Wal.  551. 

The  Bermuda,  3  Wal.  515. 

The  Nassau,  4  Wal.  641. 

The  Springbok,  5  Wal.  1. 

The  Wren,  6  Wal.  582. 

The  Georgia,  7  Wal.  32. 

The  Siren,  7  Wal.  152. 

The  Cotton  Plant,  10  Wal.  577. 

The  Siren,  13  Wal.  389. 
4".  Seizures  upon  Navigable  Waters,  under  the  Im- 
post, Trade  and  Navigation  Laws  of  the  United 
States. 

This  subject  of  cognizance  seems  to  be  purely 

statutory;  and  to  the  statutes  reference  is  made 

therefor.     See  1  Abb.  U.  S.  Pract.  291. 

^\  Jurisdiction  of  all  seizures  under  the  laws  of  the 

United  States,  elsewhere  than  in  navigable  waters; 
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and  all  suits  for  penalties  and  forfeitures^  under  the 
laws  of  the  United  States. 

This  is  an  exclusive  jurisdiction  in  the  district 
courts,  with  some  special  exceptions,  which  are  made 
cognizable  in  the  circuit  courts.  (1  Abb.  TJ.  S. 
Pract.  293 ;- 1  Bright.  Dig.  230-31 ;  Rev. Stats.  U. 
S.  p.  94,  §  568  (cl.  8),  Desty's  Fed.  Procedure, 
22,  28.) 
8^.  Jurisdiction  of  Suits  against  Consuls  and  Vice- 
Consuls  of  Foreign  Powers,except  for  capital  offences. 

This  jurisdiction  is  not  now  exclusive  of  the  State 
courts.'  (1  Abb.  U.  S.  Pract.  293-'4;  flev.  Stats. 
U.  S.  p.  96,  §  563  (cl.  17);  Desty's  Fed.  Procedure, 
25,  107  n.  (a);  Act  Cong.  18  Feb.  1875.) 
4^  Jurisdiction  of  Suits  by  an  Alien  for  "  a  tort  only 
in  violation  of  the  Law  of  Nations,  or  a  Treaty  of 
the  United  States." 

This  cognizance  is  concurrent  with  that  of  the 
State  courts,  and  (in  a  proper  case),  with  the  United 
States  circuit  courts.  [1  Bright.  Dig.  231 ;  1  Abb. 
U.  S.  Pract.  293;  Rev.  Stat.  U.S.  p.  96,  §  563  (cl. 
16) ;  Desty's  Fed.  Proced.  25.) 
5^.  Jurisdiction  of  Suits  at  Common  LaWy  where  the 
United  States  Sue,  or  any  officers  thereof,  under  the 
authority  of  any  Act  of  Congress. 

Here  also  the  jurisdiction  is  concurrent  with  that 
•  of  the  State  courts,  and  (in  a  proper  case,)   with 

that  of  the  United  States  circuit  courts ;  and  it  is 
not,  as  formerly,  limited  to  eases  of  $100  in  amount. 
(1  Bright.  Dig.  231 ;  1  Abb.  U.  S.  Pract.  293 ;  Rev. 
Stats.  U.  S.  p.  94,  §  563,  (cl.  4);  DestysFed.  Pro- 
cedure, 21 ;  Parsons  v.  Bedford,  3  Pet.  447 ;  Dun- 
can V.  U.  S.  7  Pet.  450.) 
6^  Jurisdiction  in  cases  of  Bankruptcy. 

The  original  jurhdiiitioji  of  bankruptcy  causes  isex- 
clusive  both  of  the  United  States  circuit  courts,  and 
of  the  State  courts.  An  appellate  and  supervisory 
jurisdiction  in  those  cases,  however,  is  vested  in  the 
United  States  circuit  courts,  and  in  the  supreme 
court  ultimately.  (1  Abb.  U.  S.  Pract.  294, 359-'60 ; 
14  U.  S.  Stats.  517,  §  1,  2  &  seq;  8,  9,  10;  Eev. 
Stats.  U.  S.  p.  96,  §  563  (cl.  18);  Destys  Fed. 
Proced.  25,  107.) 
7^.  Jurisdiction  of  Suits  and  Actions  by  or  against 
National  Banks  established  within  their  respective 
Districts. 

This  jurisdiction  is  concurrent  with  that  of  the 
State  courts*  and  of  the  United  States  circuit  courts. 
(2  Bright.  Dig.  64,  §  57;  1  Abb.  U.  S.  Pract.  294; 
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Kev.  Stats.  U.  S.  p.  95,  §  663  (cl.  15) ;  Desty's  Fed. 
Proced.  24;  Kennedy  v.  Gibson,  8  Wal.  506;  Bank 
V.  Kennedy,  17  Wal.  19 ;  Bullard  v.  Bank,  Wal.. 
589,  Tiffany  v.  Nat.  Bank,  18  Wal.  409;  Tappen 
V.  Merchants  Nat.  Bk.  19  Wal.  491 ;  Cadle  v.  Baker, 
20  Wal.  650;   Nat.  Bank  v.  Colby,;  21  Wal.  609.) 

8^.  Jurisdiction  of  Suits  in  Equity  to  enforce  liens  of 
United  States  on  Distilleries,  ^c. ,  for  Taxes. 

Here  the  jurisdiction  is  concurrent  with  that  of 
the  United  States  circuit  courts,  but  exclusive  of  the 
State  courts.     (15  U.  S.  Stats.  167,  125,  128:  1 
Abb.  U.  S.  Pract.  294 ;  Desty's  Fed.  Proced.  22, 
106.) 

9^.  jurisdiction  of  Suits  arising  under  the  Oivil  Hights 
Act 

This  jurisdiction  is  concurrent  with  that  of  the 
circuit  courts  of  the  United  States,  but  exclicsive  of 
the  State  Courts.  (1  Abb.  U.  S.  Pract.  289 ;  14 
U.  S.  Stats.  27,  §  3  ;  16  Id.  144 ;  17  Id.  13 ;  Rev. 
Stats.  U.  S.  p.  95,  §  563,  (cl.  12);  Desty's  Fed. 
Proced.  24,  106.) 

10^.  Jurisdiction  of  Causes  of  Action  arising  under 
the  postal  laws  of  the  United  States. 

See  Rev.  Stats.  U.  S.  §  563;  Desty's  Fed.  Proced.  22. 

11^  Jurisdiction  of  Suits  by  the  assignee  of  any  de- 
benture for  draw-back  of  duties,  issued  under  any 
law  for  the  coUectipn  of  duties,  against  the  p^son 
to  whom  such  debenture  was  originally  granted,  or 
against  any  endorser  thereof,  to  recover  the  amount 
of  such  debenture. 

See  Rev.  Stats.U.S.  §  563 ;  Desty's  Fed.  Proced.  23. 

12^  Jurisdiction  of  all  suits  authorized  by  law  to  be 
brought  by  any  person  for  the  recovery  of  damages, 
on  account  of  any  i7ijury  to  his  person  or  property y 
or  of  the  deprivation  of  any  right  or  privilege  of  a 
citizen  of  the  United  States,  by  any  act  done  in 
furtherance  of  any  conspiracy  to  prevent  one  from 
accepting,  holding,  or  discharging  the  duties  of  any 
office  under  the  United  States,  &c.,  as  mentioned 
in  §  1980. 

See  Rev.  Stats.  U.  S.  §  563  ;  Desty's  Fed.  Proced.. 
23-'4. 

13^  Jurisdiction  of  all  suits  kt  law  or  in  equity,  auth- 
orized by  law  to  be  brought  by  any  person  to  re~ 
dress  the  deprivation  under  color  of  any  law,  ordi- 
^^^ce,  regulation,  custom,  or  usage  of  any  State, 
of  any  right,  privilege,  or  immunity  secured  by  the 
constitution  of   the  United  States^  or  of  any  right. 
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secured  by  any  law  of  the  United  States  to  persons 
within  the  jurisdiction  thereof. 

See  Rev.  Stats.  U.S.  §  663;  Desty's  Fed.  Proced.  24. 
14^  Jurisdiction  of  all  suits  to  recover  possession  of  any 
office^  except  that  of  elector  of  president  or  vice- 
president,  representative  or  delegate  in  Congress,  or 
member  of  a  State  Legislature,  authorised  by  law  to 
be  brought,  wherein  it  appears  that  the  sole  ques- 
tion touching  the  title  to  such  office  arises  out  of 
the  denial  of  the  right  to  vote  to  any  citizen  offer- 
ing to  vote,  on  account  of  race,  color,  or  previous 
condition  of  servitude ;  provided^  that  such  jurisdic- 
tion shall  extend  only  so  far  as  to  determine  the 
rights  of  the  parties  to  such  office,  by  reason  of  the 
denial  of  th^  right  guarantied  by  the  constitution 
of  the  United  States,  and  secured  by  any  law  to 
enforce  the  right  of  citizens  of  the  United  States  to 
vote  in  all  the  States. 

See  Eev.  Stats.  U.  S.  §  563  ;  Desty's  Fed.  Proced. 
24 ;  Slaughter  House  Cases,  16  Wal.  74 ;  United 
States  V.  Keese,  2  Otto.  217  &  seq;  United  States 
V.  Cruikshank,  2  Otto.  542,  551  &  seq.) 
15^  Jurisdiction  of  all  proceedings  by  the  writ  of  qico 
warranto^  prosecuted  by  any  district  attorney,  for 
the  removal  from  office  of  any  person  holding  office, 
except  as  a  member  of  Congress,  or  of  a  State  legis- 
lature, contrary  to  the  provisions  of  Art.  XIV,  §  3, 
Amendments  to  Constitution  of  United  States. 
See  Rev.  Stats.  U.  S.  §  563 ;  Desty's  Fed.  Proced. 
•    24.) 
3^.  Circuit  Courts  of  United  States. 

See  1  Bright.  Dig.  124;  2  Do.  74;  1  Abb.  U.  S. 
Pract.  299;  Rev.  Stats.  U.  S.  p.  109,  &c.,  §  629  &  seq; 
Id.  p.  106,  &c.,  §  605  &  seq;  Desty's  Fed.  Procedure, 
44  &  seq ;) 
W.  C. 

1^  The  Constitution  of  the  Circuit  Courts  of  United  States. 
The  territory  of  the  United  States  lying  within 
the  organized  States,  and  exclusive  of  the  Territories, 
is  divided  into  nine  circuU^^  for  each  of  which  a  circuit 
judge  is  appointed  by  the  president,  with  the  con- 
currence of  the  Senate,  having  within  his  circuit,  the 
same  powers  and  jurisdiction  as  the  justice  of  the 
supreme  court  allotted  to  that  circuit.  He  is  to  reside 
in  his  circuit;  and  the  circuit  court  may  be  held  by 
him,  or  by  the  district  judge  of  the  di^rict,  or  by  the 
justice  of  the  supreme  court  allotted  to  tne  circuit,  each 
fitting  alone,  or  by  any  two  of  the  said  judges  sitting 
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together;  the  justice  of  the  supreme  court,  when  he 
is  present,  presiding.  And  such  courts  may  be  held 
at  the  same  time,  in  the  different  districts  of  the  same 
circuit,  the  judges  sitting  apart  for  the  purpose,  as 
the  presiding  judge  shall  direct.  (16  IT.  S.  Stats. 
44-'5 ;  1  Abb.  U .  S.  Pract.  299,  300,  &c.;  Eev.  Stats. 
U.  S.  107,  §  609,  &c.;  Desty's  Fed.  Proced.  46-'6.) 

The  circuits  are  occasionally  more  or  less  changed 
in  extent,  and  boundaries,  and  as  one  justice  of  the 
aupreme  court  is  allotted  to  each,  the  number  corres- 
ponds to  the  number  of  justices  of  the  supreme  court. 
At  present,  the  circuits  are  arranged  as  follows : 

FiBST  CiRcurr:  Maine,  New  Hampshire,  Massa- 
chusetts, and  Rhode  Island. — Mr.  Justice  N.  Clifford, 
of  Maine. 

Second  CiRcurr:  New  York,  Vermount  and  Con- 
necticut.— Mr.  Justice  Ward  Hunt,  of  New  York. 

Third  CiRCurr:  Pennsylvania,  New  Jersey,  and 
Delaware. — ^Mr.  Justice  Wm.  Strong,  of  Pennsylvania. 

Fourth  CiBCurr:  Maryland,  West  Virginia,  Vir- 
ginia, North  Carolina,  and  South  Carolina. — ^Mr. 
Chief-Justice  M.  R.  Waite,  of  Ohio.  * 

Fifth  Circuit  :  Georgia,  Florida,  Alabama,  Missis- 
sippi, Louisiana,  and  Texas. — ^Mr.  Justice  J.  P.  Bradley, 
or  New  Jersey. 

Sixth  Circuit:  Ohio,  Michigan,  Kentucky,  and 
Tennessee. — Mr.  Justice  N.  H.  Swayne,  of  Ohio/ 

Seventh  Circuit  :  Indiana,  Illinois,  and  Wisconsin. 
— Mr.  Justice . 

Eighth  Circuit:  Minnesota,  Iowa,  Missouri,  Kan- 
sas, Arkansas,  and  Nebraska — Mr.  Justice  S.  F.  Mil- 
ler, of  Iowa. 

Ninth  Circuit  :  California,  Oregon,  and  Nevada. — 
Mr.  Justice  S.  J.  Field,  of  California. 

In  each  district  embraced  in  these  circuits  respec- 
tively, two  circuit  courts  are  held  annually,  by  the 
judges  already  above  designated  (supra,  p.  256-'7), 
namely :  by  the  justice  of  the  supreme  court  allotted 
to  the  circuit  (as  shown  in  the  table  above),  the  cir- 
cuit judge  of  that  circuit,  or  the  district  judge  of  the 
district,  or  by  any  two  of  them.  (1  Bright,  big.  124-'5; 
16  TJ.  S.  Stats.  44,  45 ;  Rev.  Stats.  U.  S.  p.  107,  § 
609,  610.)  And  it  is  the  duty  of  each  supreme  court 
judge  to  attend  at  least  one  term  of  the  circuit  court 
in  each  district  of  his  circuit,  during  every  period  of 
two  years.  (16  TJ.  S.  Stats.  45,  §  4;  Rev.  Stats.  TJ. 
fi.  p.  107,  §610.) 

When  the  circuit  court  is  held  by  two  judgeSy  and 
Vol,  rv—n 
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they  dUBPer  in  opinion,  either  party  may  require  the 
point  on  which  thei/  differ  (not  the  whole  case),  to  be 
certified  into  tlie  supreme  court  for  its  decision.  But 
upon  appeal  or  writ  of  error  from  his  own  decision  in 
the  district  court,  the  district  judge  has  in  the  circuit 
com't  no  voice,  and  the  cause  is  determined  exclusively 
by  the  circuit  judge ;  and,  of  course,  in  such  a  case 
there  can  be  no  division  of  opinion,  and  consequently 
no  demand  to  have  the  division  certified,  save  .when 
the  circuit  judge  and  associate  justice  of  the  supreme 
court  sit  together.  (1  Bright.  Dig.  260,  §  8,  125,  § 
11 ;  Rev.  Stats.  U.  S.  p.  117,  §  651 ;  U.  S.  v.  BaHey, 
9  Pet.  267;  Adams  v.  Jones,  12  Pet.  207 ;  White  v. 
Tuck.  Ibid.  238 ;  Nesmith  v.  Sheldon,  6  How.  41 ; 
Webster  v.  Cooper,  10  How.  54;  Dennistoun  v. 
Stewart,  18  How.  565.)  And  as  only  the  precise 
qiiestions  upon  which  the  judges  are  opposed  in  opin- 
ion are  certified,  and  are  before  the  supreme  court,  the 
cause  is  not  removed,  and  may,  therefore,  be  pro- 
ceeded Avith  in  the  circuit  court,  so  far  as  the  non-ad- 
judiqation  of  the  question  certified  will  permit.  (Ken- 
nedy V.  Georgia  State  Bank,  8  How.  611 ;  Desty's 
Fed.  Proced.  67,  68.) 

The  question  contemplated  by  this  provision  is  a 
question^  law,  and  not  one  of  fact.  (Wilson  v.  Bar- 
num,  8  How.  258 ;  Dennistoim  v.  Stewart,  18  How. 
565.)  But  it  may  arise  on  the  trial  (TJ.  S.  v.  Bevans, 
3  Wheat.  336) ;  or  on  a  special  verdict  (Somerville's 
Ex'ors  V.  Hamilton,  4  Wheat.  230) ;  or  on  a  motion 
in  arrest  ofjudgTnent.  (U.  States  v.  Kelly,  11  Wheat. 
417.)  But  a  division  of  opinion  on  a  motion  for  a 
new  trial  cannot  be  certified  under  this  section,  be- 
cause such  a  motion  is  addressed  to  the  discretion  of 
the  court  which  heard  the  testimony,  and  that  may 
make  an  impression  not  always  to  be  communicated 
by  a  statement  of  it.  (U.  States  v.  Daniel,  6  Wheat. 
542.)  Indeed,  notwithstanding  the  words  of  the  act 
are  general :  "  Whenever  any  gtiestion  shall  occur  be- 
fore a  circuit  court,  upon  which  the  opinion  of  the 
judges  shall  be  opposed,"  the  point  shall  be  certified, 
&c.,  no  question  depending  merely  upon  the  discretion 
of  the  court,  and  to  be  disposed  of  according  to  that 
discretion,  is  embraced  within  its  purview,  such  as. 
motions  for  continuances,  amendments,  &c.  (Davia 
V.  Braden,  10  Pet.  289 ;  Packer  v.  Nixon,  10  Pet. 
410.) 

Whatever  two  judges  are  together  on  the  bench  of 
the  circuit  court,  if  they  are  opposed  in  opinion,  this 
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provision  is  applicable.  Hence,  there  may  be  a  cer- 
tificate of  division  of  opinion  as  well  between  the  as- 
sociate justice  of  the  supreme  court  and  the  circuit 
judge,  as  between  either  of  those  judges  and  the  dis- 
trict judge.     (Ins.  Co.  v.  Dunham,  11  Wal.  21-'2.) 

When  the  district  judge,  sitting  alone,  holds  the 
circuit  court,  as  is  expressly  permitted  by  law,  (16  U^ 
S.  Stats.  45),  he  exercises  \\a  full  powers^  with  the  ex- 
ception of  reviewing  his  own  decisions  made  in  the 
district  court.     (1  Abb.  U.  S.  Pract.  301.) 

Formerly,  circuit  courts  were  not  held  in  certain 
remote  districts,  which  it  would  have  been  inconve- 
nient for  the  then  circuit  judge  (one  of  the  justices  of 
the  supreme  court)  to  reach, — e.  g,^  the  northern  and 
middle  districts  of  Alabama,  western  district  of 
Georgia,  northern  district  of  Mississippi,  western  dis- 
trict of  Virginia,  now  the  State  of  West  Virginia, 
&c.  ;  and  then  the  district  courts  of  those  districts 
were  clothed  with  circuit  court  powers.  (1  Bright, 
Dig.  126,  §  14,  &  n  (a) ;  Eev.  Stats.  U.  S.  p.  97,  § 
571.)  At  present,  the  extension  of  the  railroad  sys- 
tem to  almost  every  section  of  the  country,  and  the 
appointment  of  special  circuit  judges,  have  gone  far 
to  do  away  with  the  necessity  which  dictated  this  ar- 
rangement, and  few  such  districts  remain ;  none 
otliers,  indeed,  except  the  western  district  of  Arkansas, 
the  northern  district  of  Mississippi,  the  western  dis- 
trict of  South  Carolina,  and  the  district  of  West  Vir- 
ginia. (Desty's  Fed.  Proced.  27 ;  Kev.  Stats.  U.  S.  § 
571.) 

The  circuit  courts,  as  courts  of  equity,  are  considered 
always  open  for  the  purpose  of  tiling  pleadings,  issu- 
ing and  returning  process,  and  for  interlocutory  pro- 
ceedings, (Abb.  U.  S.  Pract.  301) ;  and  the  presiding 
judge  in  the  circuit  courts  may  ^i.'p^omi  special  sessions 
for  hearing  causes  in  equity,  cases  in  error  or  on  ap- 
peal, issues  in  law,  (e.  g,  on  demurrer) ;  motions  in  ar- 
rest of  judgment ;  motions  for  a  new  trial ;  and  all 
other  motions,  as  to  award  execution,  &c.,  and  for  any 
other  business  and  proceedings  in  all  causes  pending 
in  the  circuit  court,  except  trying  any  cause  by  jury. 
Such  special  sessions  are  to  be  held  at  the  place  where 
the  stated  sessions  are  held.  (I  Abb.  U.  S.  Pract.  202.) 
2*.  The  Jurisdiction  j>f  the  Circuit  Courts  of  the  United 
States. 

The  jurisdiction  of  the  United  States  circuit  courts 
is  both  civU  and  criminalj  and  in  both  branches  it  is 
either  original  or  appellate.     Let  us  consider,  (1),  The 
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original  jurisdiction,  as  it  is  either  criminal  or  civil; 

and  (2),  The  appeUate  jurisdiction,  as  it  is  criminal  or 

civil : 

W.  C. 

1^.  The  Original  Jurisdiction  of  the  Circuit  Courts  of 
the  United  States. 

See  1  Briglit.  Dig.  126 ;  Kev.  Stats.  IT.  S.  p.  109, 
&c.,  §  629;  Bac.  Abr.  Courts  of  U.  States,  (B),  I,  § 
2,  (p.  807);  1  Abb.  U.  S.  Pract.  304; 
W.  C. 

1^  Original  Criminal  JurUdiciion  of  the  Circuit  Courts. 
The  criminal  jurisdiction  of  the  United  States 
circuit  courts  embraces  (exclusively  of  the  State 
courts)  all  ofiFences  cognizable  by  authority  of  the 
United  States.  If  tlie  offences  be  capital,  the  juris- 
diction is  exclusive  of  the  district  courts  of  the 
United  States ;  if  not  capital,  it  is  concurrent  there- 
with. (1  Bright.  Dig.  127 ;  1  Abb.  U.  S.  Pract. 
307 ;  Eev.  Stats.  U.  S.  p.  94,  §  663 ;  1  Wliart. 
Crim.  Law,  §  163,  &c. ;  Jackalow's  Case,  1  Black, 
484.) 
•  It  may  happen  that  the  same  iact  is  at  once  a  viola- 

tion of  the  law  of  a  State,  and  of  the  United  States, 
as  for  example,  making  or  passing  counterfeit  coin, 
or  counterfeit  national  bank  or  United  States  treas- 
ury  notes.  And  the  punishment  provided  by  the 
United  States  statutes  does  not  preclude  the  State 
courts  from  taking  cognizance  of  the  breach  of 
State  laws.  (Fox  v.  Ohio,  5  How.  410 ;  Moore  v. 
Illinois,  14  How.  13 ;  Hendrick's  Case,  6  Leigh,  707; 
Jetts's  Case,  18  Grat.  967;  Synops.  Crim.  Law, 
131-'2.) 

2\  Original  Civil  Jurisdiction  of  the  Circuit  Courts. 
It  must  be  observed,  that  the  jurisdiction  of  the 
district  and  circuit  courts  of  the  United  States,  in 
all  cases,  and  of  the  supreme  court  in  respect  to  its 
appellate  cognizance,  (although  its  limits,  which 
may  not  be  exceeded,  are  determined  by  the  consti- 
tution,) yet  depends  for  its  actual  extent,  not  on  the 
-constitution  alone,  but  on  the  acts  of  Congress, 
which  organize  and  prescribe  the  powers  of  the  courts. 
In  point  of  fact  there  is  much  judicial  power  that 
might,  hj  the  constitution,  *have  been  bestowed  by 
Congress  on  th€f  cotlrt^,  which  has  not  been  so  be- 
stowed, and  which,  therefore,  is  incapable  of  exer- 
cise by  them.  Nor  can  the  inferior  courts,  (at  least 
the  district  and  circuit  courts,)  nor,  for  the  most 
part,  the  supreme  court,  pretend  to  possess  any  power 
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which  has  not  been  conferred  or  regulated  by  some 
act  of  Congress.  (Mclntire  v.  Wood,  7  Cr.  606 ; 
Kendall  v.  United  States,  12  Pet.  616;  Gary  v. 
Curtis,  3  How.  244.) 

In  order,  therefore,  to  ascertain  the  original  civil 
jurisdiction  of  the  circuit  courts,  the  judiciary  Act 
of  1789,  with  the  acts  supplementary  thereto,  must 
be  carefully  examined.  And  upon  such  examina- 
tion, it  appears  that  Congress  has  not  thought  fit 
to  confer,  either  upon  the  circuit  or  the  (flstrict 
com't«,  or  upon  both  of  them  together,  a  general 
jurisdiction  over  all  cases  arising  under  the  constitu- 
tiony  latosy  and  treaties  of  the  United  States  ;  but  has 
selected  only  a  few,  comparatively,  of  such  causes ; 
wliilst  in  cases  where  tlie  cognizance  depends  upon 
the  character  of  the  parties^  jurisdiction  has  been 
bestowed  more  liberally;  but  even  in  these,  not 
without  qualification. 

The  several  instances  of  causes  coming  within 
the  civil  cognizance  of  the  United  States  circuit 
courts  may  be  classed  under  the  three  heads  fol- 
lovring,  namely:  (1),  The  general  rule  of  the  juris- 
diction of  the  circuit  courts;  (2),  The  exceptional 
cases  of  such  jurisdiction;  and  (3),  Causes  removed 
from  the  State  courts  into  the  circuit  courts  of  the 
United  States; 
W.  C. 
I"'.  The  General  Rule  of  the  Civil  Jurisdiction  of 
the  Circuit  Courts  of  the  United  States. 

The  circuit  courts  have  original  cognizance,  con- 
current with  the  courts  of  the  several  States,  of  all 
suits  of  a  civil  nature,  at  common  law  and  in  equitj/y 
where  the  matter  in  dispute,  exclusive  of  costs, 
exceeds  $500, in  the  cases  following,  namely;  (1), 
Where  the  United  States  are  plaintiffs;  (2),  Where 
an  alien  is  a  party  ;  and  (3),  Wliere  the  suit  is  be- 
tween a  citizen  of  the  State  where  the  suit  is 
brought,  and  a  citizen  of  another  State;  provided^  that 
no  circuit  court  (of  the  United  States)  shall  have 
cognizance  of  any  suit  to  recover  the  contents  of 
any  promissory  note  or  other  chose  in  action  in 
favor  of  an  assignee,  unless  a  suit  might  have  been 
prosecuted  in  such  court  to  recover  the  said  con- 
tents if  no  assignment  had  been  made,  except  in 
cases  of  foreign  hills  of  exchange.  (1  Bright.  Dig. 
126-'7;  Rev.  Stats.  U.  S.  p.  109,  &c.,  §  629;  1 
Abb.  U.  8.  Pract.  304-'5  &  seq;  Desty's  Fed. 
Proced.  52,  53;  Turner  v.  Bank  of  N.  America, 
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4  Dal.  8 ;  Montalet  v.  Murray,  4  Cr.  46 ;  Young  v. 

Bryan,   6   Wheat.   146;   MoUan   v.  Torrence,  9 

Wheat.  537;  Evans  v.  Gee,  li  Pet.  80;  CojBFee  v. 

Planters   Bank,  15  How.  187;    Bk.  of  U.  S.  v. 

Moss,  6  How.  31 ;  Bradley  v.  Khines,  8  Wal.  396; 

Lexington  v.   Butler,  14  Wal.  293;  Morgan  v. 

Gary,  19  Wal.  88.) 

W.  C. 
1**.  Jurisdiction  of  United  States  Circuit  Courts, 
where  the  United  States  are  Plaintiffs. 

This  subject  has  been  sufficiently  eluddated 
under  a  previous  head.  {See  Anie^  p.  236,  &c. 
It  will  be  observed  that  the  jurisdiction  exists  in 
all  suits  at  cofnrrwn  law^  (without  reference  to 
amount)  where  the  United  jStates,  or  any  officer 
thereof,  suing  under  the  aiithority  of  any  act  of 
Congress,  are  plaintiffs ;  and  in  all  suits  in  equity^ 
where  the  matter  in  dispute,  exclusive  of  costs, 
exceeds  the  sum  or  value  of  $500,  and  the  United 
States  are  petitioners  (Rev.  Stats.  U.  S.  §  629  ; 
Desty's  Fed.  Proced.  53 ;  Dugan  v.  U.  States,  3 
Wheat.  179;  Post-Master  Gen.  v.  Early,  12 
Wheat.  144;  Parsons  v.  Bedford,  3  Pet.  444.) 
2**.  Jurisdiction  of  United  States  Circuit  Courts, 
where  an  Alien  is  a  Party: 

It  will  be  observed,  that  notwithstanding  the 
eleventh  section  of  the  judiciary  act  (1  Bright. 
Dig.  127;  Rev.  Stats.  U.  S.  p.  109,  §  629,  (cl.  1),) 
mentions,  as  subject  to  the  jurisdiction  of  the 
circuit  courts,  aU  suits  of  a  civil  nature,  at  com- 
mon law  or  in  equity,  where  the  matter  in  dis- 
pute exceeds  $500,  where  "  an  alien  is  a  party j^^ 
yet  that  provision  must  be  taken  in  subordina- 
tion to  the  constitution,  which  does  not  confer 
jurisdiction  on  the  Federal  courts  where  both  the 
parties  are  aliens,  but  only  in  controversies  ^^  be- 
tween a  State  or  the  citizens  thereof,  and  foreign 
States,  citizens  or  subjects.'^  (Montalet  v.  Mur- 
ray, 4  Cr.  46;  Mossman  v.  Higginson,  4  Dal.  12; 
Bradstreet  v.  Thomas,  12  Pet.  59  ;  Piquignot  v. 
Penn.  R.  R.  Co.  16  How.  104.)  It  is  not  neces- 
sary that  the  alien  shoald  be  a  non-resident.  If 
he  continues  to  owe  a  foreign  allegiance,  he  may 
have  been  ever  so  long  a  resident  of  the  same 
city  or  State,  and  yet,  as  between  him  and  a 
citizen  of  the  State,  the  jurisdiction  of  the  Fed- 
eral court  attaches.  (Breedlove  &  als  v.  Nicolet 
&  al,  7  Pet.  413,  431-'2.)      But  it  must  be  ex- 
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pressly  stated  in  the  complaint  that  the  defenr 
dant  is  a  citizen  of  some  one  of  the  United  States. 
(Hodgson  V.  Bowerbank,  5  Cr.  303.) 

We  have  seen  that  an  alien  is  considered  to  he 
a  party  when  the  suit  is  avowedly  for  his  benejit, 
although  the  nominal  plaintiff  be  a  citizen  of  tilie 
same  State  with  the  defendant,  and  that,  in  such 
a  case,  the  jurisdiction  is  maintained.  (Brown  v. 
Strode,  5  Cr.  303 ;  Irvme  v.  Lowry,  14  Pet.  293 ; 
McNutt  V.  Bland,  2  How.  9.) 

It  hardly  needs  to  be  stated  that,  in  accordance 
with  this  criterion  of  jurisdiction,  alien  heirs  may 
sue  for  land  in  the  United  States  circuit  court, 
though  claiming  through  an  ancestor  who  was  a 
citizen  of  the  same  State  as  the  defendant.  ( Weems 
V.  George,  18  How.  190.) 

The  objection  that  all  the  parties  are  aliens  must 
be  made  and  insisted  on;  or  else,  if  no  objection 
be  offered,  it  will  be  presumed  to  be  waived,  and 
the  court  will  proceed  to  dispose  of  the  case. 
(Mason  v.  Ship  Blaireau,  2  Cr.  240;  Piquignot 
V.  Penn.  Rl.  Ed.  Co.  16  How.  106.) 
3°.  Jurisdiction  of  United  States  Circuit  Courts, 
where  the  suit  is  between  a  citizen  of  the  State 
where  the  suit  is  brought,  and  a  Citizen  of  another 
State. 

See  1  Bright  Dig.  126-'7;  Rev.  Stats.  U.  S.  p. 
109,  §  629  (cl.  1);  1  Abb.  U.  S.  Pract.  304; 
Desty's  Fed.  Proced.  52-'3.) 

It  will  be  remembered  that  the  cases  under  all 
these  three  heads  of  jurisdiction  are  cases  in  law 
and  equityywhere  the  amount,  exclusive  of  costs,  eso- 
ceeds  $500. 

The  distinction  of  law  and  equity  here  referred 
to,  is  the  same  as  that  intended  by  the  constitu* 
tion,  namely :  the  common  law  distinction,  so  fa- 
miliar to  English  and  American  jurisprudents. 
Thus,  by  suits  at  common  law  are  to  be  under- 
stood such  cases  as  are  usually  prosecuted  by 
means  of  common  law  actions ;  and  by  suits  in 
equity  we  understand  those  cases  in  which  relief 
is  sought  according  to  the  principles  and  practice 
oi  equity  jurisdiction^  as  established  in  England. 
Hence  the  administration  of  justice  is  the  same  in 
all  the  States,  and  does  not  depend  on  local  law. 
Relief  in  equity  is  not  to  be  denied  in  the  United 
States  circuit  courts,  because  the  State  where  the 
court  is  sitting  has  no  equity-system.    (Robinson 
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V.  Campbell,  3  Wheat.  222-'3 ;  TJ.  S.  v.  Howland, 
4  Do.  108 ;  Green  v.  Liter,  8  Cr.  229 ;  Davis  v* 
Packard,  7  Pet.  276.) 

The  circuit  courts  of  the  United  States  have 
original  cognizance  of  the  cases  named,  con- 
current with  the  courts  of  the  several  States. 
Hence  in  these,  as  in  other  cases  of  concurrent 
jurisdiction,  the  tribunal  which  first  obtains  pos- 
session of  the  subject  must  adjudicate  it,  and 
neither  party  can  in  general  be  forced  into  another 
jurisdiction,  although  there  are  certain  circum- 
stances presently  to  be  mentioned  which  will  jus- 
tify and  require  the  removal  of  causes  from  the 
State  courts  into  the  United  States  circuit  courts. 
(Shelby  v.  Bacon,  10  How.  56,  68 ;  Desty's  Fed. 
Proced.  68  &  seq. 

The  statute  requires  that,  in  order  that  the 
United  States  circuit  courts  may  have  cognizance, 
the  matter  in  dispute  must  exceed,  exclusive  of 
costs,  the  sum  or  value  of  $600.  For  the  pur- 
pose of  jurisdiction,  the  sum  in  dispute  in  actions 
for  tortj  is  the  sum  demanded  hi  the  declaration. 
(Hulsekamp  v.  Teel,  2  Dall.  358 ;  Gordon  v. 
.  Longest,  16  Pet.  97.)  And  where  the  demand 
is  not  for  money,  and  the  nature  of  the  action 
does  not  require  the  value  of  the  thing  demanded 
to  be  stated  in  the  declaration,  the  practice  is  to 
allow  the  value  to  be  given  in  evidence.  {Ex- 
parte^  Bradstreet,  7  Pet.  634;  Green  v.  Liter,  8 
Cr.  229 ;  1  Abb.  U.  S.  Pract.  304.) 

The  provisions  touching  alienage  and  citizen- 
ship are  strictly  construed,  and  not  only  must  an 
alien  he  a  party ^  but  the  controversy  must  be  be- 
tween an  alien  and  a  citizen  of  the  United  States^ 
and  as  we  have  seen,  not  between  aliens.  {Antey 
p.  262-'3.) 

It  will  be  necessary  to  remember  here  the  ex- 
planation previously  given  of  the  necessity,  that 
where  the  suit  is  between  citizens  of  different 
States,  if  there  be  several  parties  on  either  side, 
all  must  he  within  the  description  ;  that  is,  if 
there  be  several  plaintiffs,  all  of  them  must  be  of 
different  States  from  the  defendant;  and  so,  if 
there  are  several  defendants,  they  must  all  be  of 
different  States  from  the  plaintiff,  ifec.  (1  Abb. 
U.  S.  Pract.  306.)  Nor  can  the  assignment  of 
any  promissory  note,  or  other  cA^e  in  adiwn  (ex- 
cept  a  foreign  hill  of  exchange)^  authorize  a  suit 
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in  the  United  States  court,  unless  a  suit  could 
have  been  maintained  there  if  no  assignment 
had  been  made.  (1  Bright.  Dig.  127-'8 ;  Eev. 
Stats.  109,  §  629,  (cl.  1) ;  Desty's  Fed.  Proced.. 
52;  Bonafee  v.  Williams,  3  How.  574;  Sheldon 
V.  Sill,  8  How.  441 ;  Deshler  v.  Dodge,  16  How. 
622,  antSj  p.  261. )  But  it  must  be  observed,  that 
an  executor  or  administrator  of  a  decedent  is  not 
such  an  assignee  as  is  here  contemplated.  (S^re 
V.  Pitot,  6  Or.  336.)  So  neither  is  an  indorsee 
of  a  negotiable  note  as  respects  his  immediate 
indorser ;  for  in  such  a  case  the  plaintiff  does  not 
claim  through  an  assignment,  but  by  a  contract 
made  by  htm  with  the  indorser.  (Young  v.. 
Bryan,  6  Wheat.  146 ;  MoUan  v.  Torranse,  9 
Wheal.  537;  Evans  v.  Gee,  11  Pet.  80;  Kees^ 
V.  Farmers  &  Merch.  Bk.  16  Pet.  89.)  So- 
neither  is  the  holder  of  a  negotiable  security 
which  passes  by  delivery  merely^  such  as  railroad 
coupon  bonds,  or  the  coupons  themselves.  (White- 
V.  K.  Koad,  21  How.  576;  Thomson  v.  Lee 
County,  3  Wal.  331 ;  Lexington  v.  Butler,  14^ 
Wal.  293.)  But  if  the  plaintiff  traces  his  title- 
through  an  intermediate  indorser,  he  claims  by 
aesignment^  and  can  only  sue  in  the  United  States 
courts  by  showing  that  such  intermediate  indor- 
ser  could  have  maintained  the  suit.  (Turner  v. 
Bank  of  N.  America,  4  Dal.  8 ;  Mollan  v.  Tor- 
ranse, 9  Wheat.  537;  Coffee  v.  Planters  Bank^ 
13  How.  187.)  And  this  restriction  in  respect  to* 
the  assignee's  suing  applies  only  to  promissory 
notes  and  other  choses  in  action^  (1  Bright.  Dig. 
127-8 ;  Rev.  Stats.  109,  §  629,  (cl.  1),)  and  hence 
does  not  extend  to  an  assignment  of  property^  by 
which  the  legal  title  is  transferred,  supposing  it 
to  be  actually,  and  not  merely,  colorably  trans- 
ferred ;  for  if  the  grantor  transfers  his  rights  os- 
tensibly only,  in  order  to  give  jurisdiction  to  the 
courts  of  the  United  States,  he* himself  retaining 
still  his  real  interest,  it  is  9k  fraud  upon  the  courty 
which  will  not  be  allowed  to  avail.  But  if  the 
property  be  actually  transferred,  although  it  be 
avowedly  for  the  purpose  of  giving  jurisdiction,, 
it  accomplishes  the  purpose.  (McDonald  v. 
Smallsy,  1  Pet.  620;  Smith  v.  Kemochen,  T 
How.  216 ;  Barney  v.  Baltimore  City,  6  Wal. 
288.) 

It  is  to  be  observed,  that  a  citizen  of  the  Dis- 
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trict  of  Columbia,  or  of  one  of  the  territories  of 
the  United  States,  is  not  a  "  citizen  of  a  State^'^ 
so  as  to  be  qualified  to  sue  in  the  Federal  courts 
within  the  meaning  of  the  judiciary  act.  Nay, 
it  defeats  the  jurisdiction  to  have  a  citizen  of  the 
District,  or  of  a  Territory,  united  with  a  person, 
with  respect  to  whom,  if  suing  or  sued  alone,  the 
jurisdiction  might  have  been  maintained.  (Hep- 
bum  V.  Ellzey,  2  Or.  445  ;  N.  Orleans  v.  Win- 
ter, 1  Wheat.  91 ;  Barney  v.  Baltimore  City,  6 
Wal.  287.) 

As  to  the  citizenship  of  a  corporation  it  has, 
properly  speaking,  none,  (Paul  v.  Virginia,  8 
Wal.  177);  but  for  the  purposes  oi  jurisdiction  on 
the  part  of  the  Federal  courts^  its  habitat  is,  as  we 
have  seen,  in  the  State  which  incorporated  ity 
without  reference  to  the  residence  of  the  corporar 
tors  or  members  composing  it.  (1  Abb.  U.  S.  Pract. 
214 ;  Louisville,  Cin.  &  Ch.  R.  R.  Co.  v.  Letson, 
2  How.  497  ;  Railway  Co.  v.  Whitton,  13  Wal. 
283 ;  Ante,  p.  240 ;  Ohio  &  Miss.  R.  R.  Co.  v. 
Wheeler,  1  Black.  297.) 
2°*.  The  Exceptional  Cases  of  the  Jurisdiction  of  the 

United  States  Circuit  Courts. 
The  exceptional  character  of  these  cases  consists 

chiefly  in  the  fact  that  the  amount  in  controversy 

is  immaterial      (1  Bright.   Dig.  127-'8;    Rev. 

Stats.  U.  S.  p.  110,  &c.,  §  629,  (cl.  3  &seq).)  The 

citizenship  of  the  parties  is  also  immaterial.     (1 

Abb.  U.  S.  Pract.  306.) 

W.  C. 
1^.  Suits  at  Common  Law,  where  the  United  States 
or  any  oflBicer  thereof,  under  avihority  of  any  act 
of  Congress,  are  plaintiffs. 

This  jurisdiction  is  concurrent  with  that  of  the 
United  States  district  courts,  and  in  the  case  of 
the  officer  with  that  of  the  State  courts  also.  See 
1  Abb.  U.  S.  Pract.  304;  Desty'sFed.  Proced.  63 ; 
I?ugan  V.  United  States,  3  Wheat.  179;  Post- 
master Gren.  V.  Early,  12  Wheat.  136 ;  Parsons 
V.  Bedford,  3  Pet.  444. 
2°.  Causes  in  Law  and  Equity  arising  under  the 
revenue  and  postal  laws,  except  civil,  admiralty, 
and  maritime,  and  seizures  on  land  or  on  waters 
not  navigable. 

This  jurisdiction  is  exclusive  of  the  State  courts. 
See  1  Abb.  U.  S.  Pract.  304;  1  Bright.  Dig.  128, 


PT.  n,  Div.  in,  OH.  I,  SEC.  ii.]  glasses  of  courts  in  vibginia.        267 

390;  Rev.  Stats.    U.  S.   p.  110,  §  629,  (cl.  4) 
Desty's  Fed.  Proced.  53.  ; 

3°.  Actions  for  any  injuries  to  person  or  property , 
for  or  on  account  of  acts  done  by  plaintifE,  under 
the  revenue  laws  of  the  United  States,  or  to  en- 
force the  right  of  citizens  of  the  United  States  to 
vote  in  the  several  States. 

See  I  Abb.  U.  S.  Pract.  304 ;  1  Bright.  Dig. 
128 ;  Rev.  Stats.  U.  S.  p.  Ill,  §  629,  (cl.  12) ; 
Desty's  Fed.  Proced.  545  ;  Ins.  Co.  v.  Richie,  5 
Wal.  542. 

4**.  Suits  and  proceedings  for  the  enforcement  of 
any  penalties  provided  by  laws  regulating  the 
carriage  of  passengers  in  merchant  vessels. 

See  Rev.  Stats.  U.  S.  §  629,  (5) ;  Desty's  Fed. 
Proced.  53. 

5°.  Proceedings  for  the  condemnation  of  property 
taken  as  prize  during  any  insurrection  against  the 
United  States. 

See  Rev.  Stats.  U.  S.  §  629,  (6) ;  Id.  5308-'9 ; 
Desty's  Fed.  Proced.  53-4;  Union  Ins.  Co.  v. 
United  States,  6  Wal.  763. 

6°.  Suits  ai'ising  under  any  law  relating  to  the  Slave 
Trade. 

See  Rev.  Stats.  U.  S.  §  629,  (7) ;  Desty's  Fed. 
Proced.  54 ;  United  States  v.  La  Vengeance,  8 
Dal.  301;  United  States  v.  Schooner  Sally,  2  Cr. 
406 ;  United  States  v.  Schooner  Betsey,  &c.,  4 
Cr.  446 ;  The  Sarah,  8  Whart.  391. 

7°.  Suits  by  the  assignee  of  any  debenture  for  draw- 
back of  duties,  issued  under  any  law  for  the  col- 
lection of  duties  against  the  person  to  whom  such 
debenture  was  originally  granted,  or  against  any 
endorser  thereof,  to  recover  the  amount  of  such 
debenture. 

See  Rev.  Stats.  U.  S.  §  629,  (8) ;  Desty's  Fed. 
Proced.  54. 

8°.  Suits  by  or  against  Natio7ial  Banks,  under  the 
act  of  Congress  originating  them. 

The  act  of  Congress  in  question  subjects  na- 
tional banks  to  various  liabilities,  penalties,  and 
forfeitures,  and  it  is  in  these  cases  that  the  juris- 
diction is  conferred  on  the  United  States  circuit 
courts ;  a  jurisdiction  exclusive  of  the  State 
courts.  (2  Bright.  Dig.  64,  §  57 ;  1  Abb.  U.  S. 
Pract.  305-'6 ;  Rev.  Stats.  U.  S.  p.  Ill,  $  629, 
(cl.  11);  Desty's  Fed.  Proced.  54;  Kennedy  v. 
Gibson,  8  Wal.  506.) 
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9"*.  Suits  brought  by  (not  agoinst)  any  national  bank 
•         to  enjoin  any  proceeding  by  the  comptroller  of 
the  currency,  or  any  receiver  acting  under  his  di- 
rection, in  pursuance  of  Rev.  Stats.  U.  S.  §  5237. 
See  Rev.  Stats.  TJ.  S.  §  629,  (11);  Desty's 
Fed.  Proced.  54 ;  Acts  Cong..  1875. 

lO'^.  Suits  in  Law  and  Equity  for  violations  o{  Patent 
and  Copy-Rights. 

This  jurisdiction  is  exclusive  of  the  Slate  courts  ; 
not,  to  be  sure,  in  express  words,  but  the  consti- 
tution, and  the  legislation  of  Congress  upon  the 
subject  confer  the  jurisdiction,  so  far  as  relates  to 
the  remedy  for  the  infringements  of  patents  or 
copy-rights,  upon  the  Federal  courts,  in  terms 
which  impliedly  forbid  it  to  the  State  courts.  (1 
Bright.  Dig.  194,  732  ;  16  U.  S.  Stats.  206,  §  55, 
215,  106 ;  1  Abb.  U.  S.  Pract.  306,  542 ;  Rev. 
Stats.  U.  S.  p.  Ill,  $  629,  (d.  9);  Littlefield  v. 
Perry,  21  Wal.  218.) 

11°.  Cases  under  the  CivU  Rights  Act 

This  jurisdiction  is  conferred  by  the  act  itself, 
and  is  by  the  act  declared  to  be  exclusive  of  the 
State  courts.  (14  U.  S.  Stats.  27,  §  3;  16  Id.  114 ; 
17  Id.  13;  1  Abb.  U.  S.  3  Pract.  307;  16  U. 
S.  Stats.  438,  §  15,  &c.;  Rev.  Stats.  U.  S.  p.  Ill, 
§629;  (cl  16);  Desty's  Fed.  Proced.  55;  TJ. 
States  V.  Reese,  2  Otto,  214;  U.  States  v.  Cruik- 
shank,  200,  502.) 

12"*.  Suits  to  recover  pecuniary  forfeitures  under 
any  act  to  enforce  the  right  of  citizens  of  the 
United  States  to  vote  in  the  Several  States. 

See  Rev.  Stats.  U.  S.  §  629,  (15) ;  Dest.  Fed. 
Proced.  55 ;  U.  States  v.  Reese,  2  Otto,  214 ;  TJ. 
States  V.  Cruikshank,  2  Otto,  542;  Minor  v^ 
Happersett,  21  Wal.  178. 

13°.  Suits  on  account  of  any  injury  to  person  or 
property,  or  of  the  deprivation  of  any  right  or 
privilege  of  a  citizen  of  the  United  States,  by  any 
act  in  furtherance  of  a  conspiracy  to  prevent  one 
from  accepting  or  holding  omce  under  the  United 
States. 

See  Rev.  Stats.  U.  S.  §  629  (17);  Dest.  Fed. 
Proced.  55-.'6. 

14^*.  Suits  against  any  person  who  has  knowledge 
of  such  conspiracy,  and  has  power  to  prevent  it, 
and  neglects  or  refuses  so  to  do. 

See  Rev.  Stats.  U.  S.  §  629  (18) ;  Dest.  Fed. 
Proced.  56. 
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15^.  Cases  in  Bankruptcy,  under  the  Bankrupt  Act, 
by  way  of  General  Superintendence  and  Jurisdic- 
tion supervisory  of  the  District  Courts;  and  also 
in  certain  suits  by  Assignees^  &c. 

This  iirst-named  jurisdiction  is  from  its  nature 
exclusive,  as  well  of  the  district  courts  of  the 
United  States,  as  of  the  State  courts.  (14  U.  S. 
Stats.  518,  §  2 ;  Rev.  Stats.  U.  S.  p.  112,  §  630; 
1  Abb.  U.  S.  Pract.  307;  Bump's  Bankruptcy, 
286  &  seq;  Desty's  Fed.  Proced.  66.) 

The  last-named  jurisdiction  embraces,  con- 
currently  with  the  United  States  district  courts^  *'  all 
suits  at  law  or  in  equity  which  may  or  shall  be 
brought  by  the  assignee  in  bankruptcy,  against  any 
person  claiming  an  adverse  interest,  or  by  such 
person  against  such  assignee,  touching  any  pro- 
perty or  rights  of  property  of  said  bankrupt 
transferable  to  or  vested  in  such  assignee." 
(Rev.  Stats.  U.  S.  p.  970,'<§  4979.) 

Let  it  be  observed,  that  this  concurrent  jurisdio- 
tion  is  confined  to  cases  where  a  disputed  claim 
to  property  adverse  to  that  of  the  assignee  is  set 
up.  The  circuit  court  cannot  entertain  suits 
brought  by  the  assignee  to  collect  debts  due  to  the 
bankrupt's  estate.  (Bump's  Bankruptcy,  206,  &c.) 
See  2  Abb.  U.  S.  Pract.  307. 
16''.  All  suits  to  recover  possession  of  any  office, 
except  that  of  elector  of  president  or  vice-presi- 
dent, representative  or  delegate  in  Congress,  or 
member  of  a  State  legislature,  authorized  by  law 
to  be  brought,  wherein  it  appears  that  the  sole 
question  touching  the  title  to  such  office  arises 
out  of  the  denial  of  the  right  to  vote  to  any  citizen 
offering  to  vote,  on  account  of  race,  color  or  pre- 
vious condition  of  servitude :  Provided^  That  such 
jurisdiction  shall  extend  only  to  determine  the 
rights  of  the  parties  to  such  office  by  reason  of 
the  denial  of  the  right  guarantied  by  the  con- 
stitution of  the  United  States,  and  secured  by  any 
law  to  enforce  the  right  of  citizens  of  the  United 
States  to  vote  in  all  the  States. 

See  Eev.  Stats.  U.  S.  §  629  (13);  Id.  §  2010; 
Dest.  Fed.  Proced.  65. 
17'^.  All  proceedings  by  the  writ  of  quo  warranto^ 
prosecuted  by  any  district  attorney,  for  the  re- 
moval from  office  of  any  person  holding  office, 
except  as  a  menaber  of  Congress  or  of  a  State 
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legislature,  contrary  to  the  provisions  of  Amend- 
ment XIV,  §  3,  of  U.  S.  Constitution. 

See  Eev.  Stats.  U.  S.  §  629  (14);  Id.  §  1786; 
Dest.  Fed.  Proced.  55. 
18°.  All  suits  and  proceedings  for  the  punishment 
of  officers  and  owners  of  vessels,  through  whose 
negligence  or  misconduct  the  life  of  any  person 
is  destroyed. 

See  Rev.  Stats.  U.  S.  §  629  (19);  Id.  §  5344; 
Dest.  Fed.  Proced.  56. 
19°.  All  crimes  and  offences  cognizable  under  the 
authority  of  the  United  States;  which  is  an  ex- 
clusive  cognizance  except  where  it  is  otherwise 
provided,  and  concurrent  toith  the  district  court,  of 
crimes  and  oflFences  cognizable  therein. 

See  Rev.  Stats.  U.  S.  §  6^9  (20);  Dest.  Fed. 
Proced.  56;  U.  States  v.  Hudson  &  al,  7  Cr.  32; 
U.  S.  V.  CooUdge,  1  Wheat.  416;  U.  S.  v. 
Bevans,  3  Wheat.  336 ;  U.  S.  v.  Coombs,  12  Pet. 
72 ;  Pennsylvania  v.  Wheeling  Bridge,  13  How, 
563;  U.  S.  V.  Tackalow,  1  Black.  54;  U.  S.  v. 
HoUiday,  3  Wal.  407. 
3".  Jurisdiction  of  the  United  States  Circuit  Courts, 
in  Cases  removed  from  the  State  Courts. 

In  a  number  of  cases  provision  is  made  for  the 
removal  of  causes  from  the  State  courts  to  the 
circuit  courts  of  the  United  States,  where  their 
jurisdiction  is  concurrent,  but  there  may  be  reason 
to  suspect  the  impartiality  of  the  State  courts.  In 
such  causes,  where  the  jurisdiction  of  the  United 
States  courts  depends  on  citizenship,  the  same  re- 
quirement as  to  amount  is  made  as  where  the 
suit  is  originally  brought  in  the  circuit  court, 
namely:  that  it  shall  exceed  $500  exclusive  of 
costs.  In  other  cases,  where  the  Federal  jurisdic- 
tion attaches  in  consequence  of  the  suit  growing 
out  of  acts  done  in  the  execution  of  the  laws  of 
the  United  States,  no  particular  amount  is  required 
in  order  to  warrant  the  removal  from  the  State 
court  to  the  circuit  court  of  the  United  States. 
(Gaines  v.  Fuentes,  2  Otto,  10.) 
W.  C. 

1**.  Where  Suit  is  commenced  in  a  State  Court 
against  an  Alien,  or  by  a  Citizen  of  that  State 
against  a  Citizen  of  another  State,  and  the  amount 
or  value  exceeds  $500  exclusive  of  costs. 

Defendant  may  remove  it  into  the  circuit  court 
of  the  United  States  upon  giving  security  to  ap- 
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pear  there  and  answer.  (1  Bright.  Dig.  128 ;  Rev. 
Stats.  U.  S.  p.  113  §  639  (cl.  1);  Desty's  Fed. 
Proced.  58-'9 ;  Urtelequi  v.  D'Arcy,  9  Pet.  692 ; 
Ins.  Co.  V.  Weide,  9  Wal.  680;  Case  of  Sewing 
Mach.  Co.  18  Wal.  563 ;  Gordon  v.  Longest,  16 
Pet.  104 ;  Green  v.  Custard ;  23  How.  486.) 

See  also  a  subsequent  statute  (July  1866),  which 
somewhat  modifies  the  right  of  removal  where 
there  is  more  than  one  defendant.  (14  U.  S.  Stats^ 
306-'7;  Rev.  Stats.  U.  8.  p.  113,  §  639  (cl.  2); 
Desty's  Fed.  Proced.  69,  60.) 
2°.  Where  a  suit  is  commenced  in  a  State  court 
against  an  alien  and  a  citizen  of  the  State  wherein 
it  is  brought,  or  by  a  citizen  of  such  State  against 
a  citizen  of  the  same  and  a  citizen  of  another 
State,  it  may  be  so  removed  upon  the  petition  of 
such  defendant  as  against  said  alien  or  citizen  of 
another  State,  at  any  time  before  final  hearing,  if, 
so  far  as  relates  to  him,  it  is  brought  for  the  pur- 
pose of  restraining  or  enjoining  him,  or  is  a  suit 
in  which  there  can  be  a  final  determination  of  the 
controversy,  so  far  as  concerns  him,  without  the 
presence  of  the  other  defendants. 

See  Rev.  Stats.  U.  S.  §  639,  (2d.);  Dest.  Fed. 
Proced.  59. 
3**.  Where  a  Suit  is  commenced  in  a  State-court 
between  a  Citizen  of  that  State  and  a  Citizen  of 
another  State,  and  the  matter  in  dispute  exceeds 
$500,  exclusive  of  costs. 

Such  citizen  of  another  State,  whether  he  be 
plaintiff  or  defendant^  upon  affidavit  that  he  haa 
reason  to  believe,  and  does  believe,  that  from  pre- 
judice or  local  influence  J  he  will  not  be  able  to  obtain 
justice  in  such  State  court,  may  cause  the  suit  to  be 
removed  to  the  circuit  court  of  the  United  States, 
provided  he  will  give  sufficient  security  that  he  will 
take  the  needful  steps  in  order  that  the  suit  may 
be  prosecuted  in  such  circuit  court.  (14  U.  S.  Stats. 
558-'9  (Mar.  1867) ;  1  Abb.  IT.  8  Pract.  108 ;  Rev. 
Stats.  U.  S.  p.  113,  §  639  (cl.  3);  Desty's  Fed. 
Proced.  60;  Ins.  Co.  v.  Dunn,  19  Wal.  214; 
Stevenson  v.  Williams,  19  Wal.  572.) 
4".  Where  a  Civil  Suit  or  Criminal  Prosecution  is 
commenced  in  any  State  court  against  one  who  is 
denied,  or  who  cannot  enforce  the  civil-rights  be- 
longing to  him  by  law,  the  cause  may  be  re- 
moved into  the  circuit  court  of  the  United  States. 

See  Rev.  Stats.  U.  8.  §  641 ;  Dest.  Fed.  Proced. 
6W2. 
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5^^.  Where  a  suit  is  commenced  in  a  State  court 
against  any  officer  of  the  United  States^  or  other 
person,  for  any  act  done  under  color  of  the  Civil 
nights  Act  touching  elections,  without  regard  to 
the  amount  in  dispute. 

Defendant  may  remove  the  cause  into  the  cir- 
cuit court  of  the  United  States,  unconditionally. 
(16  U.  S.  Stats.  439-'40  (Feb.  1871) ;  Rev.  Stats. 
U.  S.  p.  141 ;  Desty's  Fed.  Proced.  63-'4.) 
6\  Where  a  Suit  is  commenced  in  a  State  court 
against  any  Internal  Jievenice  Officer  of  the  United 
States,  for  any  act  done  under  color  of  his  office, 
&c.,  wUhovi  regard  to  the  amount  in  dispute. 

Defendant  may  remove  the  cause  into  the  cir- 
cuit court  of  the  United  States,  unconditionally. 
(14  U.  S.  Stats.  171  (July,  1866);  16  U.  S.  Stats. 
261  (July,  1870);  Rev.  Stats.  U.  S.p.  115,  §  643 ; 
Desty's  Fed.  Proced.  63-'4.) 

A  similar  privilege  of  removal  exists  in  favor 
of  any  revenue  officer  of  the  United  States.  (1  JBright. 
Dig.  129  (Mar.  1833) ;  Rev.  State.  U.  S.  p.  115, 
§  643.) 
7^.  Where  a  Suit  is  commenced  in  a  State  court  by 
an  alien  against  a  citizen  of  a  State^  who  is  a  civU 
officer  of  the  United  States^  being  a  non-resident  of 
that  State  where  the  suit  is  brought,  hut  personally 
served  with  process,  without  regard  to  the  amount  in 
dispute. 

Defendant  may  remove  the  cause  into  the  cir- 
cuit court  of  the  United  States,  unconditionally, 
(17  U.  S.  Stats.  44  (Mar.  1872);  Rev.  Stats.  U.  S. 
p.  116,  §  644 ;  Desty's  Fed.  Proced.  65.) 

The  framer  of  the  statute  probably  contem- 
plated that  the  suit  to  be  removed  should  be  for 
some  act  done  by  the  civil  officer,  under  color  of 
his  office ;  but  he  has  not  said  so,  and  thus  the 
power  of  removal  is  conferred  whatever  the  char- 
acter of  the  suity  which,  however,  owing  to  the 
character  of  the  parties^  is  not  in  contravention 
of  the  constitution. 
9i^.  Where  a  suit  la  commenced  in  any  State  court, 
against  any  corporation  organist  under  a  law  of 
the  United  States^  (except  a  Dank),  for  any  al- 
leged liability  of  such  corporation,  or  aay  mem- 
ber thereof  assuch,  without  regard  to  the  amount 
in  dispute. 

Defendant,  or  any  m&nJber  of  the  corporation, 
may  remove  the  cause  into  the  circuit  court  of 
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the  United  States,  upon  making  affidavit  that 
there  is  a  defence  arising  under  or  hy  virtue  of 
the  constitution  of  the  United  StcUeSj  or  any 
treaty  or  law  thereof  and  oflfering  good  security 
to  take  the  needful  steps,  that  the  cause  may  be 
prosecuted  in  the  circuit  court.  (15  TJ.  S.  Stats. 
227,  (July,  1868) ;  Rev.  Stats.  TJ.  S.  p.  114,  § 
640 ;  Desty's  Fed.  Proced.  61 ;  Railway  Co.  v. 
Whitton,  13  Wal.  283.) 
9**.  Where  a  suit  is  commenced  in  a  State  Court, 
against  a  common  carrier  by  land  or  water,  for 
losses  occasioned  by  the  acts  of  "  rebels  "  during 
the  late  "  rebelliony^^  or  by  United  States  forces, 
vnthout  regard  to  the  ammint  in  dispiUe. 

Defendant  may  remove  the  cause  into  the  cir- 
cuit court  of  the  United  States,  upon  giving  suf- 
ficient security  that  he  will  take  the  needful  steps 
to  have  it  prosecuted  there.  (15  U.  S.  Stats. 
267,  (Jany.  1869);  12  U.  S.  Stats.  755,  §  5, 
(March,  1863) ;  2  Bright.  Dig.  198.) 
10**.  Where  a  suit  is  commenced  in  any  State  Court, 
against  any  United  States  officer^  civil  or  military j 
or  against  any  other  person,  for  any  arrest,  tres- 
pass, or  wrong  done,  or  act  omitted,  during  the 
late  ^^rebellion,^^  under  color  of  authority  from 
the  President  or  Congress,  without  regard  to  the 
amount  in  dispute. 

Defendant  may  remove  the  cause  into  the  cir- 
cuit court  of  the  United  States  unconditionally. 
(14  U.  S.  Stats.  46,  (May,  1866) ;  12  U.  S.  Stats. 
755,  §  5,  (March,  1868) ;  2  Bright.  Dig.  198.) 

Before  concluding  this  sketch  of  the  original 
jurisdiction  belonging  to  the  United  States  courts 
of  original  jurisdiction,  it  is  necessary  to  explain 
what  might  have  been  more  fitly  stated  before, 
namely,  the  considerations  which  determines  lo- 
cally, the  jurisdiction  of  the  circuit  and  district 
courts  of  the  United  States ;  that  is,  in  what  dis- 
trict a  suit  should  be  brought.  For  this,  of  course, 
we  must  consult  the  statutes  of  the  United  States. 

The  policy  has  been  in  general  to  restrict  the 
process  of  the  circuit  and  district  courts  to  the 
territorial  limits  of  the  district  for  which  they  are 
hdd.  Thus  it  is  enacted  by  the  eleventh  section 
of  the  judiciary  act,  (1  Bright.  Dig.  127) : 

"That  no  civil  suit  shall  be  brought  before 
either  of  these  courts,  against  an  inhabitant  of 
the  United  States,  by  any  original  process,  in  any 
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other  district  than  that  whereof  he  is  an  inhahi- 
tanty  or  in  which  he  shall  he  found  at  the  time  of 
serving  the  writ;"  and  that  "  no  person  shall  be 
arrested  in  one  district  for  trial  in  another,  in  anj 
civil  action  before  a  circuit  or  a  district  court." 
See  Desty's  Fed.  Froced.  116  to  118. 

And  although  this  act  relates  in  terms  only  to 
original  process^  it  is  well  understood  ihsX  no  pro- 
cess whaievery  issued  from  the  circuit  or  district 
courts,  can  be  legally  executed  without  the  limits 
of  the  judicial  district  in  which  it  is  issued,  un- 
less Congress  expressly  authorize  it  to  he  done, 
(Conkl.  Jurisd.  129.)  This  authority  Congress 
has  conferred  in  reference  to  executions.  (1 
Bright.  Dig.  268-'9 ;  Rev.  Stats.  U.  S.  184,  § 
985,  986 ;  2  Abb.  U.  S.  Pr.  160 ;  Desty's  Fed. 
Proced.  207.) 

But  this  provision  does  not  per  se  avoid  any 
jurisdiction  which  these  courts  would  otherwise 
possess.  It  is  9i,  personal  privilege  oi  the  defend- 
ant to  be  sued  only  within  his  district.  He  may 
waive  it  by  omitting  to  avail  himself  of  the  objec- 
tion by  plea.  An  appearance  by  the  defendant  and 
answering  generally,  without  objection,  has  al- 
ways been  deemed  a  waiver.  (1  Abb.  U.  S.  Prac» 
248 ;  Pollard  v.  Dwight,  4  Cr.  421 ;  Logan  v. 
Patrick,  5  Cr.  288 ;  Gracie  v.  Palmer,  8  Wheat. 
699 ;  Levy  v.  Fitzpatrick,  15  Pet.  167.)  And  so 
also  an  appearance  alone,  and  an  omission  to 
plead,  or  otherwise  to  insist  upon  this  privilege 
until  a  subsequent  term,  has  been  held  to  be  a 
waiver  of  it.  (Flanders  v.  ^tna  Ins.  Co.  3  Ma- 
son, 158;  Harrison  v.  Kowan,  Pet.  Cir.  Ct.  Bep. 
489). 

It  will  be  observed  that  the  restriction  which 
this  statute  imposes  upon  the  suitor's  selection  of 
a  court  applies,  not  only  in  cases  in  which  the  ju- 
risdiction depends  on  citisenshipj  but  as  well 
where  the  action  is  founded  on  an  act  of  Congress. 
(1  Abb.  U.  S.  Prac.  249 ;  Chaffee  v.  Hayward, 
20  How.  208.) 

These  restrictions  interposed  very  inconvenient 
obstacles  to  proceedings  in  the  United  States 
courts,  and  were  in  a  measure  removed  by  the 
Act  of  February  28th,  1839,  which  enacted  that 
"where,  in  any  suit,  at  law  or  in  equity,  com- 
menced in  any  court  of  the  United  States,  there 
shall  be  several  defendants,  any  one  or  more  of 
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whom  shall  not  be  inhabitants  of  or  found  within 
the  district  where  the  snit  is  brought,  or  shall  not 
voluntarily  appear  thereto,  it  shall  be  lawful  for 
the  court  to  entertain  jurisdiction,  and  proceed  to 
the  trial  and  adjudication  of  such  suit  between 
the  parties  who  may  h^ properly  before  it;  but  the 
judgment  or  decree  rendered  therein  shall  not 
conclude  or  prejudice  other  parties  not  regularly 
served  with  process,  or  not  voluntarily  appearing 
to  answer ;  and  the  non-joinder  of  parties  who 
are  not  so  inhabitants,  or  found  within  the  dis- 
trict, shall  constitute  no  matter  of  abatement  or 
other  objection  to  said  suit."  (1  Bright.  Dig.  15,. 
16 ;  1  Abb.  U.  S.  Prac.  249 ;  Rev.  Stats.  U.  S. 
p.  139,  §  737;  Desty's  Fed.  Proced.115.) 

This  provision  was  intended  to  remove  the  em- 
barrassment which  in  practice  often  arose  out  of 
the  stringent  tenor  of  the  Judiciary  Act  of  1789, 
from  the  necessity  of  joining  several  defendants 
in  a  suit,  some  of  whom  were,  and  others  were 
not,  inhabitants  of  the  district  where  the  suit  wa& 
instituted.  Its  effect  is  that  persons  not  inhabi- 
tants of,  or  not  found  in  the  district,  need  not  now 
be  joined  at  all  with  those  who  are,  or  if  they  are 
joined,  and  do  not  waive  their  personal  exception, 
by  a  voluntary  appearance,  then  the  court  may 
go  on  to  judgment  or  decree  against  the  parties 
properly  before  it,  as  if  the  others  had  not  been 
joined.  (Commer'l  &c.  Bank  v.  Slocomb,  14  Pet. 
60).  The  Act  does  not  affect  any  case  where 
persons  havinj  an  interest  are  not  joined,  because 
their  citizenship  is  such  that  their  joinder  would 
defeat  the  jurisdiction,  (Shields  v.  Barrow,  17 
How.  130,  139) ;  but  only  formal  parties,  or  par- 
ties whose  interests  are  separable,  (S.  C.) 

See  1  Abb.  U.  S.  Prac.  250 ;  Barney  v.  Bait. 
City,  6  Wal.  280  ;  D'Arcy  v.  Ketchem,  11  How. 
165  ;  Clearwater  v.  Meredith,  21  How.  492  ;  In- 
bresch  v.  Farwell,  1  Black,  566. 

A  subsequent  statute  relaxes  the  restriction 
still  further,  providing  in  substance,  tliat  in  suits 
not  local  (for  in  the  United  States  courts  the  dis- 
tinction of  local  and  transitory  actions  is  still  re-" 
tained,)  if  there  be  two  or  more  defendants  re- 
siding in  different  districts  in  the  same  Siate^  the 
plaintiff  may  sue  in  either  district^  and  may  issue 
a  duplicate  writ  to  the  other,  and  carry  on  the 
suit  at  once  against  all  the  parties,  so  far  as  they 
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reside  in  the  same  State.  And  in  suits  of  a  local 
nature^  if  defendant  lives  in  a  different  district  in 
the  same  State  from  that  in  which  the  local  cause 
of  action  exists,  and  where  the  suit  is  brought, 
process  may  be  sent  to  his  district.  And  in  all 
cases  of  a  local  nature^  at  law  or  in  equity,  where 
the  land,  &c.,  lies  partly  in  one  district  and  partly 
in  another  in  the  sams  State^  plaintiff  may  sue  in 
either  district,  and  send  the  process  to  the  other. 
(11  U.  8.  Stats.  272 ;  1  Abb.  U.  8.  Pract.  78-'9; 
1  Brightley's  Dig.  15.  16 ;  Eev.  8tat8.  TJ.  8.  p. 
140,  §  740  to  742 ;  Desty's  Fed.  Proced.  117-'18.) 
2^.  The  Appellate  Jurisdiction  of  the  Circuit  Courts  of 
United  States. 

The  circuit  courts  exercise  appellate  jurisdiction  in 
respect  to  the  district  courts.  In  cases  of  admiralty 
and  maritime,  and  of  equity  jurisdiction,  it  is  exercised 
by  the  process  of  appeal,  (a  process  derived  from  the 
Homan  law^  and  employed  in  those  courts  which  in 
England  adopt  the  method  of  proceeding  used  in 
that  law,)  and  in  cases  at  common  law  by  xcrit  of  er- 
ror^ which  is  the  com,mjon  law  process  whereby  a  cause 
is  removed  into  a  higher  court  to  be  reviewed.  The 
appellate  jurisdiction  may  also  be  exercised  by  means 
of  viTits,  which,  when  employed  under  different  cir- 
cumstances, appear  to  belong  to  the  depai'tment  of 
original  jurisdiction.  Thus,  a  circuit  court  may  be 
required,  upon  the  hearing  of  a  writ  of  habeas  corpus^ 
to  review  a  decision  of  the  court  below  committing 
one  to  prison ;  or  upon  mandamus  or  procedendo 
to  review  a  decision  of  the  district  court  denying 
relief,  or  unreasonably  postponing  it. ,  The  power 
to  award  these  writs  is  conferred  by  the  14th  section 
of  the  judiciary  act^  which  provides  that  the  several 
courts  of  the  United  States  "  shall  have  power  to  is- 
sue writs  of  scire  J^acias,  habeas  corpus^  and  all  other 
writs  not  specially  provided  for  by  statute,  which 
may  be  necessary  for  the  exercise  of  their  respective 
jurisdiction,  and  agreeable  to  the  principles  and 
usages  of  law."  (1  Bright.  Dig.  79?  ;  2  Abb.  U.  S. 
Pract.  214.)  Thus,  if  a  State  court  refuse  to  order 
the  removal  of  a  cause  into  the  circuit  court  of  the 
United  States  when  such  removal  is  proper,  it  may 
be  compelled  to  do  it  by  a  writ  of  mandam,us;  al- 
though it  seems,  that  if  it  be  a  proper  case  for  re- 
moval, no  order  of  the  State  court  is  necessary  to 
perfect  it,  but  that  it  may  be  accomplished  by  tlie 
defendant's  entering  in  the  circuit  court  at  the  proper 
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time  copies  of  tlie  papers,  and  his  appearance,  &c. 
And  every  subsequent  step  taken  in  the  cause  by  the 
State  court  is  coram  non  rudice  and  void.  (2  Abb. 
U.  8.  Pract.  44;  Ins.  Co.  v.  Comstock,  16  Wal. 
270 ;  R.  R.  Co.  v.  Wiswall,  23  Wal.  507 ;  Akerly  v. 
Vilas,  1  Ab.  C.  C.  284 ;  Hatch  v.  Rock  Isl.  &  Pac. 
R.  R.  Co.  6  Bl.  C.  C.  106 ;  Fisk  v.  Union  Pac.  R. 
R.  Co.  6  Bl.  C.  C.  362  j  S.  C.  8 ;  Id.  243.)  So  it  seems 
a  district  court  may  by  the  same  writ  be  compelled 
to  allow  an  appeal^  being  of  right.  (2  Abb.  U.  S. 
Pract.  239 ;  Mussina  v.  Cavazos  &  al,  20  How.  289 ; 
Perkins  v.  Fourniquet,  14  How.  330.)  It  should  be 
observed,  however,  that  the  power  of  the  United 
States  courts  to  award  any  of  these  writs  is  not  inr 
kerentj  but  is  conferred  iy  statute^  and  can,  therefore, 
be  exercised  only  under  the  qualifications  indicated 
by  law.  And  by  the  inferior  courts  generally,  they 
can  be  employed  only,  as  auxiliary  to  the  exercise  of 
9L  judicial  aiUhority  over  the  case  or  subject-matter  to 
which  they  are  applied.  (1  Abb.  U.  S.  Pract.  258-'4.) 
This  observation  is  applicable  especially  to  the  writ 
of  mandarmLS^  which,  when  it  is  authorized  to  be 
used  at  all,  may  be  issued  as  well  to  State  function- 
aries (in  the  proper  case)  as  to  those  of  the  United 
States.  (1  Abb.  U.  S.  Pract.  264 ;  Riggs  v.  John- 
son County,  6  Wal.  166, 188-'9.) 

The  circuit  courts  of  the  United  States  have  appel- 
late jurisdiction  in  reference  to  the  district  courts  in 
admiralty  and  maritime  causes,  and  in  all  other  civil 
ctctions  or  suitSy  where  th^  value  exceeds  $60,  ex- 
clusive of  costs,  (I  Bright.  Dig.  267;  260-'l;  Rev. 
Stats.  U.  8.  p.  112,  §  631  to  633 ;  2  Abb.  U.  S. 
Pract.  234) ;  or  in  bankrupt  cases,  $600,  (14  U.  S. 
Stats.  617,  §  8  ) 

In  criminal  cases  no  vrrit  of  error  is  allowed  from 
the  circuit  court  to  the  district  court,  nor  from  the  su- 
preme court  to  the  circuit  court.  In  such  cases  there 
is  no  mode  of  revising  a  judgment  of  the  district  court 
in  -the  circuit  court,  nor  of  obtaining  the  judgment 
of  the  supreme  court,  save  as  to  points  upon  which 
the  two  judges  of  the  circuit  court  are  opposed  in 
opinion ;  or  where  a  writ  of  habeas  corpus  is  available. 
(Conkl.  Jurisd.  16,  21,  36;  1  Abb.  U.  S.  Pract.  317; 
EZ'parte  Gordon,  1  Black,  613;  Exparte  Milligan,  4 
Wal.  2;  Exj>arie  McCardle,  7  Wal.  606;  Ex-parity 
Yei^er,  8  Wal.  86.) 

When  the  circuit  court  comes  to  give  judgment 
upon  a  case,  brought  up  by  appeal  or  writ  of  error 
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from  the  district  court,  the  district  judge  has,  as  we 

have  seen,  no  voice  in  reviewing  his  own  judgment. 

(1  Bright.  Dig.  125 ;  Rev.  Stats.  U.  8.  p.  107,  §  614.) 
S^.  The  Supreme  Court  of  the  United  States;  W.  C. 
1^  The  Constitution,  or  Organizationoi  the  Supreme  Court. 
The  supreme  court  is  created  by  the  constitution  of 
the  United  States,  but  owes  its  organization  to  Con- 
gress.    "The  judicial  power  of  the  United   States," 
says  the  constitution  (Art.  Ill,  §  1),  "shall  be  vested 
in  one  supreme  covrtj  and  in  such  inferior  courts  as 
Congress  may  from  time  to  time  ordain  and  establish." 
By  the  Judiciary  act  of  1789,  the  supreme  court 
was  composed  of  one  chief-justice,  and  oijive  associate 
justices;  and  the  number  having  fluctuated  from  time 
to  time,  it  now  consists  of  one  chief-justice  and  eight 
associate  justices,  of  whom  six  constitute  a  quorwtn. 
(16  U.  S.  Stats.  44.)     The  associate  justices  take  of- 
ficial precedence  in  the  order  of  seniority  of  comipis- 
sion,  so  that  in  case  of  a  vacancy  in  the  oflice  of  chief- 
justice,  or  of  his  inability  to  discharge  his  duties,  the 
senior  associate  justice  presides;  and  in  case  of  his  ab- 
sence, or  inability,  the  next  associate  in  date  of  com- 
mission succeeds,  &c.     (16  U.  8.  Stats.   80;    Rev. 
Stats.  U.  S.  p.  124,  9  673,  674;  Desty's  Fed.  Proced. 
SQ  &  seq  ) 

The  supreme  court  holds  one  annual  session  in 
Washington  city,  commencing  on  the  second  Monday 
in  October,  with  such  adjourned  or  special  terms  as 
it  may  find  necessarj'  for  the  dispatch  of  business.  (1 
Bright.  Dig.  861;  14  U.  S.  State.  209;  17  U.  S.  Stats. 
419;  Rev.  Stats.  U.  S.  p.  126,  §  684;  Desty's  Fed. 
Proced.  90.) 

The  several  justices  of  the  supreme  court  have  their 
respective  circuits  allotted  to  them  by  an  order  of  that 
court ;  and  it  is  provided,  that  if  a  new  allotment  be 
found  necessary  or  expedient  at  any  time,  the  court 
may  make  it  in  term,  or  the  chief-justice  in  vacation ; 
in  the  latter  case  to  be  binding  until  altered  by  the 
court.  (14  U.  S.  Stats.  433 ;  Rev.  Stats.  U.  S.  106, 
§  606.) 

A  provision  may  here  be  mentioned,  which  is  ap- 
plicable to  all  the  United  States  judges,  and  is  wisely 
calculated  at  a  small  expense  to  do  justice  to  faithful 
public  servants,  whilst  it  relieves  the  country  fi'om 
the  necessity  of  retaining  in  service  men  super- 
annuated and  infirm,  namely,  the  provision,  "That 
any  judge  of  any  court  of  the  United  States,  who, 
having  held  his  commission  as  such  at  least  ten  years, 
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shall,  after  having  attained  to  the  age  of  seventy  years 
resign  his  office,  shall  thereafter,  during  the  residue 
of  his  natural  life,  receive  the  same  salary  which  was 
by  law  payable  to  him  at  the  time  of  his  resignation." 
(16  U.  S.  Stats.  45,  §  5;  Eev.  Stats.  U.  S.  134,  §  7l4; 
Desty's  Fed.  Proced.  107.) 
2*.  The  Jurisdiction  of  the  Supreme  Court  of  the  United 
States. 

The  jurisdiction  of  the  supremo  court  is  either  origi- 
nal or  appellate^  and  as  we  shall  see,  chiefly  appellate^ 
with  such  exceptions,  and  under  such  regulations  as 
the  Congress  shall  make.     (TJ.  S.  Const.  Art.  Ill,  §  ii, 
2.)     The  original  jurisdiction  is  applicable  to  but  two 
aases^  defined  by  the  constitution  itself,  and,  of  course, 
can  be  neither  divested,  circumscribed,  nor  enlarged 
.  by  Congress.     (1  Abb.  XJ.  S.  Pract.  316-'16  &  seq ; 
Conkl.    Jurisd.  17  &  seq ;  Bac.  Abr.  Courts  of  U.  S. 
(A),  II,  §  2,  (1) ;  Desty's  Fed.  Proced.  91  &  seq) ; 
W.  C. 
1^.  Original  Jurisdiction  of  the  Supreme  Court  of  the 
United  States. 

The  original  jurisdiction  of  the  supreme  court  em- 
braces only  two  classes  of  causes,  namely : 

(1),  Those  which  affect  ambassadors^  other  public 
'ministers^  and  consids  ;  and 

(2),  Those  in  which  a  State  shall  be  a  party. 
The  reason  for  submitting  these  cases  to  the  Fede- 
ral judiciary  has  been  already  explained,  {Ante^  p. 
243.)  Similar  considerations  justify  the  original 
cognizance  concerning  them  of  the  supreme  court. 
Causes  which  are  so  intimately  connected  with  the 
public  peace  at  home  and  abroad,  and  which  touch 
the  dignity  and  interests  of  foreign  sovereigns,  and 
of  the  quasi  sovereign  members  of  the  Union,  can- 
not be  safely  committed  to  any  other  than  the  highest 
judicature  of  the  Confederacy,  which  should  in  the 
first  instance  have  original  jurisdiction  of  such  cases, 
that,  if  it  be  not  eoscltcsive,  it  may  at  least  heprim^a- 
rily  resorted  tOy  when  the  delays  of  a  procrastinated 
controversy  in  inferior  tribunals  might  endanger  the 
repose,  or  the  interests  of  the  government.  (2  Stor. 
Const.  §  1658,  1659  ;  Federalist,  No.  LXXX ;  1 
Tuck.  Bl.  App'x,  361.) 

This  jurisdiction  is  exclusive  when  such  ministers 
or  States  are  defendants^  but  not  so,  if  they  s^re  plain- 
tiffs, and  choose  to  sue  elsewhere.  (1  Bright.  Dig. 
861 ;  Rev.  Stat*.  U.  S.  125,  §  711,  (cl.  8).) 

The  court  exercises  its  original  cognizance  under 
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the  direct  aathority  of  the  constitatioii,  and  no  legis- 
lation by  Congress  is  needed  to  enable  it  to  do  so. 
(R.  Island  v.  Massachusetts,  12  Fet.  657.)  The  court 
itself  may  mould  and  regulate  the  process  employed 
as  will  best  subserve  the  purposes  of  justice.  (Ken- 
tucky V.  Dennison,  Gov'r,  <fec.,  24  How.  66,  98.) 
For  the  mode  of  proceeding  against  a  State,  see  (be^ 
sides  the  cases  just  cited)  Js.  Jersey  v.  New  York,  5 
Fet.  284 ;  Missouri  v.  Iowa,  7  How.  660. 

And  •  H3  it  is  not  competent  to  Congress  in  any 
manner  to  alter  or  disturo  the  original  jurisdiction 
conferred  by  the  constitution  on  the  supreme  court, 
so  any  legislation  professing  to  assign  to  that  court 
any  original  cognizance  in  cases  other  than  the  two 
above  enumerated  (as,  e.  g.j  to  issue  writs  of  manda" 
movs  to  persons  holding  office  under  the  authority 
of  the  United  States,)  is  void.  (Marbury  v.  Madison, 
1  Cr.  137 ;  Cohens  v.  Virginia,  6  Wheat.  264 ;  Os- 
borne V.  Bank  of  U.  States,  9  Wheat.  738 ;  In  re 
Metzger,  3  How.  176, 191-.'2  \  Inre  Kaine,  14  How- 
119.) 

Whatever  original  jurisdiction,  by  way  of  manda- 
mus, to  compel  the  executive  officers  of  the  United 
States  to  do  certain  ministerial  acts,  exists  at  all  in 
the  Federal  judiciary,  belongs  to  the  courts  of  the 
District  of  Uolumbia,  and  not  to  the  district  and  cir- 
cuit courts  of  the  United  States  within  the  several 
States,  (Mclntire  v.  Wood,  7  Cr.  504 ;  McClung  v. 
Silliman,  6  Wheat.  598);  Congress  not  having 
thought  fit  to  bestow  it  upon  them,  although  consti- 
tutionally it  might  have  done  so.  (Kendall  v.  United 
States,  12  Fet.  618.)  The  circuit  courts  of  the  Dis- 
trict of  Columbia  are  clothed  by  Congress  (as  was  in- 
dispensable,) with  a  much  more  general  and  compre- 
hensive jurisdiction  than  the  United  States  circuit 
courts  in  the  several  States,  and  amongst  the  rest 
with  power  to  issue  the  writ  of  m^andamus  in  all 
cases  where  it  would  be  proper  at  common  iaw.  (1 
Bright.  Dig.  251  §  119 ;  Id.  233,  §  1,  and  n  (a) ; 
Kendall  v.  United  States,  12  Fet.  524,  618  &  seq ; 
Wheelwright  v.  Col.  In.  Co.  7  Wheat.  534 ;  Decatur 
V.  Faulding,  14  Pet.  497 ;  Brashear  v.  Mason,  6 
How.  92 ;  United  States  v.  Guthrie,  17  How.  304.) 
2^.  The  Appellate  Jurisdiction  of  the  Supreme  Court 
of  United  States. 

The  United  States  constitution,  after  conferring 
upon  the  supreme  court  original  jurisdiction  in  all 
cases  affecting  ambassadors,  other  public  ministera 
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and  consuls,  and  those  in  which  a  State  shall  be  a 
party,  proceeds  to  declare  that,  ^^  In  aU  the  other 
cases  hefore  mentionedy^  (that  is,  in  respect  to  the 
whole  judicial  power  of  the  government),  "  the  su- 
preme court  shall  have  appellate  jurisdictiony  both 
as  to  law  and  fact,  with  such  exceptions  and  under 
snch  regulations  as  the  Congress  shall  make."  (Const. 
Art.  m,  §  ii,  2.) 

The  court,  therefore,  can  exercise  no  appellate 
power  merely  by  force  of  the  constitution,  nor  other- 
wise than  in  pursuance  of  the  legislation  of  Congress^ 
(Crawford  v.  Points,  13  How.  11.)  And  when  Con- 
gress has  prescribed  a  rule  to  regulate  it,  the  court 
is  not  at  liberty  to  depart  therefrom.  (Wiscant  v. 
Dauchy,  3  Dal.  321 ;  United  States  v.  Moore,  3  Cr. 
159 ;  Bay  v.  Law,  Id.  179 ;  Durousseau  v.  United 
States,  6  Id.  307 ;  Barry  v.  Mercein,  5  How.  103 ; 
Ableman  v.  Booth,  21  How.  506.)  Hence  the 
court,  before  it  assumes  jurisdiction,  always  ascertains 
whether  the  case  is  within  the  act  which  determines 
its  cognizance,  notwithstanding  no  objection  be  made 
on  that  ground,  for  in  genersd  consent  cannot  give 
jurisdiction.  And  for  the  same  reason,  where  the 
statute  on  which  the  jurisdiction  depends  is  repealed,, 
even  pending  the  writ  of  error  or  appeal,  the  appel- 
late cognizance  ceases  with  the  Act  of  Congress 
which  gave  it  existence.  (United  States  v.  Bois- 
dore*s  Heirs,  8  How.  121 ;  McNulty  v.  Batty  &  al, 
10  How.  79 ;  See  1  Bright.  Dig.  862,  257  &  seq ;  2 
Do.  132, 406  ;  14  U.  S.  Stats.  386,  545 ;  Bac.  Abr. 
Courts  of  U.  States,  (A),  II,  §  2  (1),  2 ;  Conkl. 
Jurisd.  22;  1  Abb.  U.  S.  Prac.  316;  McCardle's. 
Case,  7  Wal.  506 ;  Terger's  Case,  8  Wal.  85.) 

The  appellate  cognizance  of  the  supreme  court  is 
either  (1),  from  the  inferior  Federal  courts ;  or  (2), 
from  the  State  courts ; 
W.C. 
1^.  Appellate  Jurisdiction  of  the  Supreme  Court  of 
the  United  States /row  the  Inferior  Federal  Courts. 
See  1  Bright.  Dig.  862,  257 ;  2  Do.  132,  406 ; 
14  U.  S.  Stats.  386,  545 ;  Rev.  Stat  U.  S.  128  & 
seq ;  §  690  to  709 ;  Bac.  Abr.  Courts  of  U.  States, 
(A),  n,  §  2,  (1),  2 ;  1  Abb.  U.  S.  Prac.  317  ;  Dei- 
ty's Fed.  Proced.  93  &  seq.) 
W.C. 

I'".  Appellate  Jurisdiction  of   the   Supreme  Court 
from  the  Circuit  Courts  of  the  United  States 'y  W.  C 
l"".  Where  the  matter  in  Dispute  exceeds  $2,000.  . 
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Judgments  aud  decrees  of  the  circuit  courts 
may  be  re-examined,  and  reversed  or  affirmed, 
in  the  supreme  court,  when  the  matter  in  dispute 
exceeds  $2,000,  in  estimating  which  it  is  proper 
to  include  the  interest  with  the  principal.  (Udall 
V.  Ohio,  17  How.  17 ;  Olney  v.  Falcon,  Id.  19 ; 
The  Patapsco,  12  Wal.  452 ;  Desty's  Fed.  Proced. 
93.) 

For  this  purpose  it  is  immaterial  whether 
the  suit  originated  in  the  circuit  court,  or  was  re- 
moved thither  from  a  State  court,  or  was  brought 
into  the  circuit  court  by  appeal  or  writ  of  error 
from  the  district  court  of  the  United  States.  The 
appellate  cognizance  of  the  supreme  court  is  in 
all  these  cases  the  same.  And  it  must  be  ob- 
served that  in  no  criminal  case  is  a  writ  of  error 
allowed,  either  from  the  supreme  court  to  the  cir- 
cuit court,  nor  from  the  circuit  court  to  the  dis- 
trict court.  The  only  way  in  which  a  criminal 
cause  can  be  brought  into  the  supreme  court,  is 
upon  a  certificate  of  difference  of  opinion  of  the 
two  circuit  court  judges.  {Ex^arte  Gordon,  1 
Black.  503 ;  Ex-parte  Milligan,  4  Wal.  109-'10 ; 
TJ.  8.  V.  Moore,  3  Or.  159 ;  Ex-parte  Kearney,  7 
Wheat.  38-42;  1  Abb.  U.  S.  Pract.  317;  Ex- 
parte  Watkins,  7  Pet.  668) ;  or  by  writ  of  hcibeas 
corpus,  (McCardle's  Case,  7  Wal.  606 ;  Terger's 
Case,  8  Wal.  88.) 

The  reasoning  which  excludes  criminal  causes 
from  being  reviewed  in  the  supreme  court  is  stated 
by  C.  J.  Marshall,  in  United  States  v.  Moore, 
3  Cr.  169,  as  depending  merely  on  the  wordsliaxii- 
ing  the  jurisdiction,  which  arises  exclusively  out 
of  the  statute.  The  words  "  matter  in  dispvUe^^^ 
seem,  he  says,  '^  to  be  appropriated  to  civil  cases, 
where  the  subject  in  contest  has  a  value  beyond 
the  sum  mentioned  in  the  Act  ($2,000.)  But  in 
criminal  cases,  the  question  is  the  guilt  or  inno- 
cence of  the  accused. .  And  although  he  may  be 
fined  upwards  of  $100  (in  the  District  of 
Columbia),  yet  that  in  the  eye  of  the  law  is  a 
punishment  for  the  offence  committed,  and  not 
the  particular  object  of  the  suit,^^  (1  Abb.  U.  S. 
Pract.  821.) 

Similar  reasoning  excludes  the  appellate  cog^ 
nizance  of  the  supreme  court  wherever  the  thing 
in  controversy  is  incapable  of  pecuniary  estima- 
tion.    Thus,  the  office  of  guardian,  however  it 
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may  interest  the  feelings,  is  of  no  value  in  law, 
except  so  far  as  it  affords  a  compensation  for 
labor  and  services  thereafter  to  be  earned,  and  the 
supreme  court  has  no  jurisdiction,  although  the 
minor's  estate  be  as  much  as  $5,000.  (Ritchie  v. 
Mauro,  2  Pet.  244.)  And  this  proposition  was 
re-affirmed  more  emphatically  in  the  subsequent 
case  of  Barry  v.  Mercein,  5  How.  119-'20,  which 
also  was  a  case  of  wardship. 

The  amount  actually  in  dispute  between  the 
parties  is  the  criterion  of  jurisdiction  (Grant  v. 
McGee,  1  Pet.  248;  Bank  of  Alex'r  v.  Hoof,  7 
Id.  168 ;  Genner  v.  U.  S.  11  How.  163.)  And 
this  has  reference  to  the  date  of  the  judgment  in 
the  court  below,  with  the  interest  included,  as  we 
have  seen.  (Bank  of  United  States  v.  Daniel,  12 
Pet.  52.) 

TheplairUrff^s  claim  determines  the  jurisdiction 
on  his  side,  and  the  amount  adjudged  or  decreed 
to  he  paid  by  the  defendant  ascertains  it  on  his. 
(Bennett  v.  Butterworth,  8  How.  120  ;  Knapp  v. 
Banks,  2  Do.  73  ;  Gordon  v.  Ogden,  3  Pet.  33  ; 
Smith  V.  Honey,  Id.  469;  Winston  v.  United 
States,  3  How.  771.)  Thus  in  the  actions  of  trover^  , 
trespass,  and  trespass  on  the  case,  the  amount  of 
damages  claimed  in  the  declaration  is  as  to  the 
plaintiff  the  amount  in  dispute,  while  as  to  the 
defendant  it  is  the  sum  for  which  judgment  is 
given.  (Cooke  v.  Woodson,  5  Cr.  13;  Gordon 
v.  Ogderi,  3  Pet.  33  &c. ;  Wise  &  al  v.  Col.  Pike 
Co.  7  Or.  276 ;  MorriU  v.  Petty,  16  Wal.  344. 
On  the  other  hand,  where  the  principal  object  of 
the  action  is  to  recover,  not  damages,  but  pro- 
perty, the  value  of  the  property  is  deemed  the 
matter  in  dispute.  (Peyton  v.  Robertson,  9 
Wheat.  527;  Bennett  v.  Butterworth,  8  How. 
124 ;  Gorman  v.  Lennox's  Ex'ors,  15  Pet.  115.) 
2^.  Where  the  matter  in  dispute  is  less  than  $2,000. 
There  are  a  few  cases  in  which  a  judgment  or 
decree  of  a  circuit  court  may  be  reviewed  in  the 
supreme  court,  without  regard  to  the  sum  or  valtie 
in  controversy.  (1  Abb.  U.  S.  Pract.  317-*18) ; 
W.  C. 
1**.  Suits  under  the  Copy-right  or  Patent-right 
laws 

See  16  U.  S.  Stats.  215,  §  106,  107;  Id. 
206-'7,  §  55,  56 ;  Rev.  Stats.  U.  S.  130,  §  699, 
(cl.  1 ;  Dest.  Fed.  Proced.  97 ;  Hogg  v.  Emer- 
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son,  6  How.  477 :  Stimpson  v.  Bait.  &  S.  R.  R. 
Co.,  10  How.  346 ;  Sizer  v.  Many,  16  How.  98 ; 
Brown  v.  Shannon,  20  How.  56. ) 
2°.  Civil  Actions  brought  hy  the  United  States  for 
the  enforcement  of  the  Revenue  laws,  or  the 
collection  of  duties 

See  1  Bright.  Dig.  261 ;  Rev.  Stats.  U.  S. 
130,  §  699,  (cl.  2) ;  U.  S.  v.  Branley,  12  How. 
88 ;  Mason  v.  Gamble,  21  How.  391. 
8**.  Civil  Actions  brought  against  a  OoUector  or 
other  officer  of  the  Hevemte  for  any  official  act 
done  bv  him,  <&c. 

See  15  U.   S.  Stats.  44 ;  Rev.  Stats.  F  S. 
130,  §  699,  (cl.  3.) 
4^.  Suits  in  any  case  brought  on  account  of  the 
deprivation  of  any  right,  privilege  or  immunity 
secured   by   the    Constitution   of    the   United 
States,  or  of  any  right  or  privilege  of  a  citizen 
of  the  United  States.    (Rev.  Stats.  U.  S.  130,  § 
699,  (cl.  4).) 
5®.  Civil  Actions  brought  by  any  person  on  ac- 
count of  injury  to  his  person  or  property  by 
any  act  in  further ance  of  any  cofiepiracy  men- 
tioned in  section  1980,  to  prevent  persons  from 
accepting,  holding,  or  exercising  any  office  under 
the  United  States ;  or  to  interfere  with  the  ad- 
ministration of  justicjB,  or  to  obstruct  one  in  the 
enjoyment  of  his  legal  rights,  and  especially  of 
the  right  of  suffrage.     (Rev.  Stats.  130,  §  699, 
(cl.  67).) 
6°.  Prize-causes,  upon  ceAificates  of  the  court  be- 
low, that  the  adjudication  involves  a  question  of 
general  importance,     (Rev.  Stats.  U.  S.  129,  § 
695,  696.; 
2™.   Appellate  Jurisdiction   of   Supreme   Court  of 
United  StaXeB  from  the  District  Courts  of  United 
States. 

This  appellate  jurisdiction  from  the  district 
courts  directly  to  the  supreme  court,  occurs  in  ge- 
neral only  when  the  district  courts  exercise  cir- 
cuit court  powers.  In  all  other  cases,  with  the  ex- 
ception of pri-ze-causes,  the  course  of  appeal  from 
the  district  court  is  to  the  circuit  court.  (Rev. 
Stats.  U.  S.  §  695 ;  The  Admiral,  3  Wal.  60S ; 
Withenbury  v.  U.  States,  5  Wal.  819 ;  The  Alicia, 
7  Wal.  571.) 

The  mode  of  appeal  in  cases  at  law  is  by  umt  of 
error;  in  ca^es  in  equity,  cases  of  admiralty  and. 
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maritime  jurisdiction,  and  of  prize  or  no  prize^  it 
is  by  process  of  appeal.  (1  Bright.  Dig.  260; 
.  Rev.  Stats.  U.  8.  128,  §  691,  692 ;  Id.  129,  §  695, 
696;  Id.  130,  §  699;  The  San  Pedro,  2  Wheat. 
132 ;  U.  States  v.  Nonrse,  6  Pet.  496,  470,  493  ; 
Parish  V.  Ellis,  16  Pet.  451 ;  McCollum  v.  Eager, 
2  How.  61 ;  1  Abb.  U.  S.  Pract.  318  ;  2  Do.  246, 
529,  534-'5.) 

The  matter  in  controversy^  in  order  to  have  the 
decision  reviewed  in  the  supreme  court,  must  for 
the  most  part  exceed  $2000  in  value  or  amount. 
But  in  pruse-caieses  (in  which  an  appeal  lies  in  all 
cases  from  the  district  court  directly  to  the  e^ipreme 
courtj  constituting  the  exception  above  referred  to,) 
such  appeals  may  be  claimed,  not  only  when  the 
amount  in  controversy  exceeds  *$2000,  but  also 
"  in  other  cases,  on  the  certificate  of  the  district 
judge,  that  the  adjudication  involves  a  question  of 
general  importance^  (2  Bright.  Dig.  393;  13 
U.  S.  Stats.  306,  §  13 ;  Rev.  Stats.  U.  S.  129,  § 
695,  696.) 
3™.  Appellate  Jurisdiction  of  the  Supreme  Court  of 
the  United  States  from  the  Court  of  daims. 

The  court  of  claims  was  instituted  in  1855.  It 
consisted  at  first  of  three  judges^  but  since  1863 
has  been  composed  of  five.  Its  function  is  to  de- 
termine all  claims  against  the  United  States, 
founded  on  any  law  of  Congress^  or  regulation  of 
any  executive  department,  or  any  contract,  express 
or  implied,  with  the  government,  which  may  be 
suggested  in  a  petition  filed,  or  may  be  referred  to 
the  court  by  either  house  of  Congress.  It  has  also 
jurisdiction  of  all  set-offs,  counter-claims,  and 
claims  for  damages,  liquidated  or  unliquidated^  or 
other  demands  whatever  on  the  part  of  the  gov- 
ernment against  the  claimant.  (1  Bright.  Dig. 
198  &  seq ;  2  Do.  97-'8  ;  Rev.  Stats.  U.  S.  195-  '6, 
§  1059.)  From  any  final  decree  adverse  to  the 
United  States^  an  appeal  in  behalf  of  the  United 
States  is  allowed  without  regard  to  the  amount  in 
controversy,  (15  U.  S.  Stat«.  75,  §  1.)  But  on 
hehalf  of  the  claimant  an  appeal  is  allowed  in 
those  cases  only  where  the  amount  in  controversy 
^exceeds  $3000,  or  where  the  claim  is  forfeited  to 
the  United  States  for  fraudulent  practices,  pursu- 
ant to  section  1086.  (2  Bright.  Dig.  98;  12  U.  S. 
.  fitats.  765,  §  5.;  Rev.  Stats,  U.  S.  132,  §  707,) 

The  following  cases  may  be  referred  to  as  hav- 
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ing  gone  up  by  way  of  appeal  from  the  court  of 
claims  to  the  supreme  court,  namely :  De  Groot  v. 
United  States,  5  Wal.  419;  United  States  v. 
Adams,  6  Wal.  101 ;  Ex-parU  Zellner,  9  WaL 
245  ;  United  States  v.  Ayres,  9  Wal.  608  ;  United 
States  7.  Adams,  9  Wal.  661 ;  Ex^arte  Roberts, 
15  Wal.  384 ;  Vigo's  Case,  21  Wal.  648 ;  Moore  v. 
United  States,  1  Otto,  270 ;  United  States  v.  Mc- 
Kee,  Id.  442 ;  Roberts  v.  United  States,  2  Otto, 
41 ;  Totten  v.  United  States,  Id.  105 ;  Intermingled 
Cotton  Cases,  Id.  651.) 

4"*.  Appellate  Jurisdiction  of  the  Supreme  Court  of 
the  United  States,  from  the  Courts  of  the  Terri- 
tories  of  the  United  States. 

Such  appellate  jurisdiction  is  conferred  and  reg- 
itlated  by  the  act  of  Congress  which  organizes  each 
territory.  It  seems  to  be  generally  limited  to 
cases  where  the  amount  or  value  exceeds  $1000. 
(1  Bright.  Dig.  685;  Id.  695;  Id.  452;  Rev. 
Stats.  U.  S.  131,  §  702  to  704 ;  1  Abb.  U.  S. 
Pract.  320;  Freeborn  v.  Smith,  2  Wal.  173;  Ter- 
ritory V.  Lockwood,  3  Wal.  239 ;  Hornbuckle  v. 
Toombs,  18  Wal.  648 ;  Hushfield  v.  Graffith,  18 
Wal.  657  ;  Davis  v.  Bilsland,  18  Wall.  659.) 

5".  Appellate  Jurisdiction  of  tlie  Supreme  Court  of 
the  Lnited  States  from  the  Supreme  Court  of  the 
District  of  Columbia. 

Down  to  1863  the  highest  court  in  the  District 
of  Columbia  (under  the  supreme  court  of  the 
United  States)  was  the  circuit  court  of  the  District, 
with  powers  in  most  particulars  the  same  as  those 
of  the  circuit  courts  of  the  United  States,  and  in  a 
few  particulars  greater;  and  from  that  circuit  court 
of  the  District  causes  might  be  removed,  by  appeal, 
&c.,  to  the  supreme  court  of  the  United  States, 
wherever  "the  matter  in  dispute"  was  of  thevalueof 
$1000  or  upwards,  exclusive  of  costs.  (Bright.  Dig. 
235,  §  13.)  By  act  of  March  3, 1863,  the  judiciary 
system  of  the  District  was  remodelled,  and  instead 
of  a  circuit,  district,  and  criminal  court,  as  before, 
there  was  constituted  a  supreme  court,  composed  of 
four  justices,  who  administer  individually  a  separate 
original  jurisdiction,  civil  and  criminal,  with  re- 
sort by  way  of  appeal  to  such  as  consider  them- 
selves aggrieved  by  any  action  of  the  judges  singly, 
to  the  whole  bench  of  four,  constituting  what  is 
called  "  the  general  term.^^  This  general  term,  or 
supreme  court  proper,  has  the  same  cognizance  that 
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the  circuit  court  of  the  District  formeriy  had,  and 
"  any  Jinal  judgmentj  order ,  or  decree  of  said  court 
may  be  re-examined,  and  reversed  or  affirmed,  in 
the  supreme  court  of  the  United  States,  upon 
writ  of  error  or  appeal^  in  the  same  cases,  and  in 
like  manner,  as  is  now  provided  by  law  in  refer- 
ence to  the  final  judgments,  orders,  and  decrees  of 
the  circuit  court "  for  the  District.  (1  Bright. 
Dig.  117  &  seq ;  12  U.  S.  Stats.  762,  &c.,  §  1  & 
seq;  Rev.  Stats.  U.  8.  132,  §  705.) 
.  But  whilst,  as  a  general  rule,  in  order  to  re- 
move a  cause  from  the  supreme  court  of  the  dis- 
trict to  the  supreme  court  of  the  United  States,, 
by  appeal  or  writ  of  error,  the  amount  in  dispute 
must  be  of  the  value  of  $1,000  or  upwards,  exclu- 
sive of  costs ;  yet  it  is  provided  that  when  the  value 
is  $100,  if  any  judge  of  the  supreme  court  of  the 
United  States,  upon  the  exhibition  of  a  petition 
setting  forth  the  errors  complained  of,  shall  be  of 
opinion  that  the  imputed  errors  involve  questions 
ox  law  of  such  extensive  interest  and  operation  as 
to  render  the  final  decision  of  them  by  the  United 
States  supreme  court  desirable,  he  may,  at  his  dis- 
cretion, and  upon  tlie  terms  prescribed  by  law, 
direct  the  appeal  to  be  allowed,  or  the  writ  of 
error  to  be  issued.  (1  Bright.  Dig.  235,  §  14; 
Rev.  Stats.  U.  S.  132,  §  716.) 
2*.  Appellate  Jurisdiction  of  .the  Supremo  Court  of 
the  United  States  from  the  State  Courts. 

This  jurisdiction  seems  at  first  view  somewhat 
anomalous;  but  it  is  indispensable,  in  order  to  main- 
tain an  uniform  construction  of  the  Federal  con- 
stitution, laws,  and  treaties ;  to  prevent  the  States 
from  infringing  upon  the  Federal  authority;  and  to 
prevent  them  from  violating  those  clauses  of  the 
United  States  constitution  which  restrain  State  ac- 
tion in  certain  cases,  (e.  ff.  by  the  enactment  of  ex 
post  facto  laws,  and  laws  impairing  the  obligation  of 
contracts.) 

The  jurisdiction  thus  to  review  the  decisions  of 
the  State  courts,  is  conferred  on  the  supreme  court 
by  a  clause  of  the  judiciary  act  of  1789,  which  has 
obtained  great  notoriety  as  the  twerdy-fifth  sectum  of 
the  judiciary  act,  by  which  designation  it  is  con- 
stantly referred  to  and  described.  The  constitution- 
ality of  the  provision  has  been  vehemently  ques- 
tioned, and  especially  in  Virginia,  whose  supreme 
court,  with  something  like  indignation,  refused  U> 
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pay  any  regard  to  a  judgment  of  the  supreme 
court  or  the  United  States,  reversing  its  own  judg- 
ment, and  declined  to  allow  the  adverse  judgment 
to  be  entered  on  its  record.  (Hunter  v.  Martin, 
devisee  of  Fairfax,  4  Munf.  1.)  The  supreme  court 
of  the  United  States,  however,  did  not  fail  firmly 
to  maintain  the  constitutionality  of  the  section  and 
its  own  jurisdiction,  and  the  extreme,  not  to  say 
the  indispensable,  utility  of  the  arrangement  has 
overcome  all  opposition.  Very  many  cases  have  oc- 
curred under  it,  so  as  at  once  to  clear  up  whatsoever 
there  might  have  been  of  obscurity  in  its  provisions, 
and  irresistibly  to  illustrate  the  necessity  for  them. 
The  statute  (1  Bright.  Dig.  269 ;  Rev.  Stats.  U. 
S.  132,  §  709),  remained  unchanged,  as  it  was  en- 
acted in  1789,  until  the  act  of  February  6,  1867, 
(14  U.  S.  Stats.  386,  §  2),  which  somewhat  extended 
the  provisions  of  the  original  law,  without  chang- 
ing its  general  character.  (Bac.  Abr.  Courts  of  tf. 
States  (A),  II,  §  20,  2,  3;  Conkl.  Jurisd.  22  &  seq; 
1  Abb.  U.  8.  Pract.  322  &  seq. ) 

The  latter  writer  has  rendered  a  service  to  the 
student  by  putting   the   tioenty-Jifth  section  of  the 
judiciary  act  of  1789,  in  a  column  parallel  with 
and  along  side  of  the  late  statute,  (1  Abb.  U.  S. 
Pract.  323),  and  Mr.  Wallace,  (17  Wal   691)  has 
imitated  the  example. 
W.  C.     • 
1".  The  cases  wherein  the  Supreme  Court  of  the 
United  States  exercises  appellate  jurisdiction  from 
the  State  Courts. 

The  act  of  Congress  confers  this  appellate  juris- 
diction on  the  supreme  court,  in  case  of  a  Jinal 
judgment  or  decree  in  any  suit  in  the  highest  court  of 
law  or  equity  of  a  State  in  which  a  decision  in 
the  suit  could  be  had,  where  is  drawn  in  question 
the  several  matters  presently  to  be  mentioned,  and 
provides  that  such  cases  may  be  re-examined,  and 
reversed  or  affirmed,  in  the  supreme  court  upon  a 
torit  of  error,  in  like  manner  as  if  the  judgment  or 
decree  complained  of  had  proceeded  from  a  court 
of  the  United  States;  and  the  proceedings  upon 
the  reversal  shall  also  be  the  same,  except  that  the 
supreme  court  may,  at  its  discretion,  proceed  to  a 
final  decision  of  the  case,  and  award  execution,  or 
jemand  the  cause  to  the  State  court  from  which  it 
was  removed  by  the  writ.  (Desty's  Fed.  Proced. 
102,  &c.) 
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One  of  the  most  inBtructive  cases  upon  this  sub- 
ject is  that  of  Martin  v.  Hunter's  Lessee,  (1  Wheat. 
804.)  That  case  arose  and  was  decided  in  April, 
1794,  in  the  district  court  of  Virginia,  at  Winches- 
ter ;  and  involved  a  comparison  of  title  between 
David  Hunter,  claiming  the  land  in  controveray, 
which  lay  within  the  ''Northern  Neck^^  of  Virginia 
under  a  grant  of  this  commonwealth,  and  Denny 
Martin,  a  British  subject,  who  claimed  it  under 
the  will  of  Thomas,  Lord  Fairfax,  who  died  in  the 
county  of  Frederick,  in  December,  1781.  Martin 
insisted  that  his  title  was  confirmed  by  the  treaty 
of  peace  and  of  boundaries  with  Great  Britain, 
and  also  by  the  ninth  article  of  the  treaty  with 
that  country  of  1794,  known  as  Jay's  Treaty. 
The  State  district  court  at  Winchester  decided  the 
cause  in  favor  of  Martin^  tind  Hunter  thereupon 
removed  it  by  writ  of  supersedeas  to  the  supreme 
court  of  appeals  of  Virginia,  by  which  the  judg- 
ment of  the  district  court  was  -reversed.  Then 
Martin  obtained  from  the  supreme  court  of  the 
United  States  a  icrit  of  err  or  ^^  under  this  twenty- 
Jifih  section  of  the  judiciary  act;  and  in  the  latter 
court,  the  judgment  of  the  Virginia  court  of  ap- 
peals was  reversed,  and  a  mandate  was  awarded 
to  that  court,  requiring  it  to  enter  judgment  for 
Martin,  affirming  the  judgment  of  the  Winchester 
district  court.  When  this  mandate  was  presented 
in  the  Virginia  court  of  appeals,  in  April,  1814, 
the  question  whether  it  should  be  obeyed  was 
solemnly  argued,  and  the  judges  delivered  their 
opinions  seriatim^  and  at  length,  concluding  unani- 
mously that  the  appellate  power  of  the  United 
States  supreme  court  did  not  extend  to  the  su- 
preme court  of  Virginia;  that  the  tioenty-Jifth  sec- 
tion of  the  judiciary  act  was  unwarranted  by  the 
constitution  of  the  United  States ;  that  the  tran- 
script of  the  record  was  improvidenily  certified  in 
obedience  to  the  writ  of  error;  that  the  proceed- 
ings thereon  in  the  supreme  court  of  the  United 
States  were  coram  non  judice^  in  respect  to  the 
Virginia  court;  and  that  obedience  to  the  mandate 
was  declined.  Thereupon  Martin  obtained  a  new 
lorit  of  error  to  brine?  up  the  cause  to  the  United 
States  supreme  court  again,  in  consequence  of  the 
refusal  to  comply  with  the  latter's  mandate;  and 
upon  that  writ  of  error,  a  masterly  opinion,  vin- 
dicating the  constitutionality  of  the  twenty-fifth 
Vol.  rv— i» 
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section,  and  re-afl5rming  its  former  judgment  unani- 
mously, was  pronounced  by  Mr.  J.  Story,  (Mar- 
tin V.  Hunter's  Lessee,  1  Wheat.  304) ;  and  the 
court  proceeded  to  give  a  final  judgment  in  favor 
of  Martin,  the  plaintiff  in  error,  confirming  him 
in  the  possession  of  the  land  in  controversy.  As 
the  argument  of  Judge  Story  is,  perhaps,  the 
strongest  and  most  compact  in  favor  of  the  con- 
stitutional power  of  Congress  to  enact  the  twenty- 
fifth  section,  so  the  views  of  the  Virginia  judges, 
and  especially  of  Judge  Roane,  (Hunter  v.  Mar- 
tin, 4  Munf.  27),  may  be  referred  to  as  one  of  the 
strongest  presentations  of  the  subject  on  the  other 
side.  It  will  repay  the  student's  pains  to  study 
both  with  thoughtful  care. 

The  constitutionality  of  this  section  was  again 
called  in  question  by  Virginia,  in  the  case  of  Co- 
hens V.  Virginia,  6  Wheat.  264,  which  was  a  case 
brought  up  to  the  United  States  supreme  court  by 
writ  of  error,  from  the  borough  court  of  Norfolk, 
that  being  the  highest  court  of  law  or  equity  of 
the  State  having  jurisdiction  of  the  case.  The 
Cohens  were  indicted  in  the  boi*ough  court  for 
selling,  as  it  was  alleged,  contrary  to  the  laws  of 
Virginia,  tickets  in  a  lottery,  authorized  by  Act  of 
Congress  in  the  District  of  Columbia ;  and  upon  a 
case  agreed,  they  insisting  that  the  Act  of  Congress 
authorized  them  to  sell  the  tickets  anywhere,  the 
borough  court  gave  judgment  for  the  common- 
wealth, and  fined  the  defendants  $100.  To  that 
judgment  the  Cohens  obtained  from  the  supreme 
court  a  writ  of  error,  on  the  ground  that  there 
was  drawn  in  question  a  privilege  claimed  under 
the  United  States,  and  the  decision  of  the  State 
court  was  against  it.  The  State  of  Virginia  ap- 
peared by  one  of  her  most  distinguished  lawyers, 
(P.  P.  Barbour,  aftervrards  an  associate  justice  of 
the  supreme  court),  to  resist  the  jurisdiction,  and 
again  the  supreme  court  patiently  and  elaborately 
reviewed  the  question,  and  by  the  mouth  of  C.  J. 
Marshall,  delivered  another  argument  sustaining 
the  constitutionality  of  the  twenty-fifth  section 
with  a  force  of  reasoning  which  has  ever  since  well 
nigli  silenced  dissent. 

The  constitutionality  of  this  section  has  been  de- 
nied by  other  States  besides  Virginia,  as  by  Georgia, 
Pennsylvania,  Ohio,  and  California ;  but  it  nas 
always  been  ftiUy  sustained  by  the  supreme  court 


PT.  n,  Div.  ni,  OH.  i^  8EC.  ii.]  classes  of  coubts  in  viBGmiA.         291 

of  the  United  States,  as  in  all  the  various  cases 
presently  to  be  mentioned. 

It  may  be  added,  that  if  the  clerk  of  the  State 
court  shall  neglect  or  refuse  to  make  a  return  to 
the  writ  of  error  issued  under  this  section,  by  cer- 
tifying the  record,  the  supreme  court  of  the  United 
States  will  proceed  against  Aim,  as  for  a  contempt^ 
thus  avoiding  any  coUision  wiJih  a  >Uiie  or  its  judges. 
(U.  States  V.  Booth,  18  How.  476.) 

Lastly,  let  it  be  observed,  that  the  writ  of  error 
lies  under  the  twenty-fifth  section,  ivithout  reference 
to  the  amount  in  controcersy^  (Buel  v.  Yan  Ness,  8 
Wheat.  312,) ;  or  the  citizenship  of  the  parties^ 
(Cohens  v.  Virginia,  6  Wheat.  264.) 

Let  us  consider  now  the  three  several  cases  to 
which  this  appellate  jurisdiction  is  applicable ; 
W.  C. 
1**.  Where  is  drawn  in  question  the  validity  of  a 
tr^eaty^  or  statute  of,  or  authority  exercised  under 
the  United  States^  and  tlie  decision  (of  the  State 
court)  is  against  their  validity  ; 
2**.  Where  is  drawn  in  question  the  validity  of  a 
statute  of,  or  an  authority  exercised  under  any 
State^  on  the  ground  of  their  being  repugnant  ta 
the  constitution^  treaties j  or  Uiws  of  the  United  States ^ 
and  the  decision  (of  the  State  court)  is  in  favor 
of  such  their  validity  ; 
3°.  Where  any  title,  right,  privilege,  or  immunity 
is  claimed  under  the  constitution,  or  any  treaty, 
or  statute,  or  commission  held,  or  authority  exer- 
cised under  the  United  States,  and  the  decision 
(of  the  State  court)  is  against  the  title,  right, 
privilege,  or  immunity  specially  set  up  or  claimed 
by  either  party  under  such  constitution,  treaty, 
statute,  commission  or  authority. 
2™.  The  Circumstances  which  must  Concur^  in  order 
to  Warrant  the  Supreme  Court  to  assume  such 
Appellate  Jurisdiction  from  a  Staie  Court, 

See  1  Abb.  U.  S.  Prac.  330 ;  Conkl.  Jurisd.  24, 
26 ;  City  of  New  Orleans  v.  Armas,  9  Pet.  224 ; 
Worcester  v.  Georgia,  6  Pet.  515;  McBride  v. 
Hoey,  11  Pet.  167 ;  Chateau  v.  Marguerite,  12 
Pet.  107  ;  Holmes  v.  Jennison,  14  Pet.  540 ;  Lis. 
Co.  V.  Treasurer,  11  Wal.  204;  Bethell  v.  Dema- 
ret,  10  Wal.  537 ;  Hurley  v.  Street,  14  Wal.  661 ; 
Long  V.  Converse,  1  Otto.  112 ;  Desty's  Fed. 
Proced.  102 ; 
W.  C. 
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1".  The  Judgment  or  Decree  of  the  State  Court 
must  be  Final, 

The  amount  in  controverBy  is  immaterial ;  it 
may  be  ever  bo  small.  But  it  is  required  by  the 
terms  of  the  statute,  and  is  therefore  indispensa- 
ble, that  the  decision  of  the  State  court  should  be 
final ;  otherwise  the  supreme  court  has  no  juris- 
diction under  the  section  in  question.  Hence  the 
judgment  of  a  State  court  merely  reversing  the 
judgment  of  an  inferior  State  court,  without 
finally  deciding  the  cause,  but  remanding  it  for 
further  proceedings,  as  by  awarding  a  venire  fa- 
das  de  novo,  not  being  final,  is  not  within  the  sec- 
tion, (Houston  V.' Moore,  3  Wheat.  433).  So 
neither  is  an  order  to  set  aside  a  sheriff's  return, 
and  award  an  alias  execution.  (Wells  v.  McGre- 
gor, 13  Wal.  188;) 

Nor  any  judgment  of  a  State  court  involving 
the  remanding  of  the  cause  to  an  inferior  court 
for  further  proceedings,  (Winn  v.  Jackson,  12 
Wheat.  135  ;  Pepper  v.  Dunlop,  5  How:  51 ;) 

Nor  an  order  of  a  State  couct  affirming  an  or- 
'  der  of  an  inferior  court  refusing  to  grant  an  in- 
junction, although  by  the  law  of  the  State  such 
an  order  in  the  inferior  court  may  be  made  ap- 
pealable. It  is  not  in  its  nature  final,  and  its  being 
made  the  subject  of  appeal  by  the  State  law  can- 
not alter  its  nature,  (iteddall  v.  Bryan  &  als,  24 
How.  422 :) 

Nora  judgment  awarding  or  refusing  a  Ti^r^?  trial. 
(Sparrow  v.  Strong,  4  Wal.  584.)  This,  however, 
was  a  writ  of  error  from  the  supreme  court  of 
Nevada  Territory,  and  the  case  turned  rather  upon 
the  fact  that  the  grant  or  refusal  of  a  new  trial  is 
in  the  United  States  courts,  a  matter  of  discretion 
with  the  court  below,  and  not  reviewable  upon 
•error  in  an  appellate  court,  than  upon  the  finulity 
of  the  order; 

Nor  an  order  overruling  a  motion  to  dissolve 
an  injunction,  but  not  disposing, of  the  cause. 
(Gibbons  v.  Ogden,  6  Wheat.  448 ;  McCoUum 
V.  Eager^  2  How.  61 ;  Verden  v.  Coleman,  18 
How.  86;) 

Nor  a  decree  dismissing  a  bill  by  the  State 
court  for  roaid  of  jurisdiction.  (Smith  v.  Adsit, 
16  Wal.  189.) 

But  a  judgment  of  a  State  court  refusing  to 
award  a  writ  of  prohibition  is  a  fnal  judgment. 
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(Weston  V.  City  Oonncil  of  Charleston,  2  Pet. 
449.) 

So  also  is  a  judgment  or  order,  where  a  State 
court  has  not  carried  into  effect  a  mandate  of  the 
supreme  court  of  the  United  States,  but  has 
evaded  it.  (Martin  v.  Hunter,  1  Wheat.  304 ; 
AnUj  p.  289 ;  Tyler  v.  McGuire,  17  Wal.  264.) 

So  also  is  a  judgment  affirming  a  sentence 
below,  by  a  court  equally  divided.  (Lesseur  v. 
Price,  12  How.  59.) 

So  also  is  a  refusal  by  a  State  court  to  allow 
the  removal  of  a  cause  into  the  circuit  court  of 
the  United  States,  according  to  law,  followed  by 
a  final  judgment  against  the  plaintiff  in  error, 
(Kanouse  v.  Martin,  14  How.  23.) 

And  so,  though  the  court  whose  judgment 
is  to  be  reviewed  be  an  inferior  court  in  the 
State  system  of  courts,  if  it  be  the  highest  court 
in  which,  by  the  State  laws,  a  decision  could  be 
had  in  that  case  (Cohens  v.  Virginia,  6  Wheat. 
264 ;  ArvU  p.  290 ;  Miller  v.  Joseph,  17  Wal. 
656).  The  former  of  these  cases  contemplated  a 
review  in  the  supreme  court  of  the  judgment  of 
the  hustings  court  of  Norfolk  borough,  in  Virginia, 
and  the  latter  had  reference  to  the  circuit  court 
of  Kockingham  county,  in  the  same  State,  in  a 
case  where  the  amount  in  controversy  was  les^ 
than  $500. 
2*.  The  Decision  must  appear  hy  the  Record  of  the 
State  Courts  and  not  merely  by  extrinsic  proof, 
to  have  been  such  as  the  twenty-fifth  section  con- 
templates; 
W  C 
1®.  Although  it  must  appear  hy  the  Record^  yet  it 
need  not  appear  in  totidera  verUs. 

It  is  enough  if  it  appear  by  clear  and  necessary 

intendment  or  inference  (1   Abb.  U.  8.  Pract. 

830  &  seq;  Penny  wit  v,  Eaton,  15  Wal.  380.) 

2^.  Some  one  of  the  Questions  stated  in  the  Section 

must  appear  to  have  actually  arisen. 

It  is  not  sufficient  that  such  a  question  was  in- 
volved; it  must  appear  to  have  been  actually  and 
distinctly  raised.  (1  Abb.  U.  S.  Pract.  331; 
Famey  v.  Towle,  1  Black,  350 ;  Hamilton  Co. 
V.  Massachusetts,  6  Wal.  632;  The  Victory,  6 
Wal.  382;  Marquese  v.  Bloom,  16  Wal.  351.) 
3**.  Some  one  of  the  Questions  stated  in  the  Section 
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mu8t  appear  by  the  Record  to  have  been  decided 
by  the  State  Court  in  the  manner  contemplated. 

See  1  Abb.  U.  8.  Pract.  331 ;  Tawer  v.  Keach, 
15  Wal.  67;  Kl.  Roads  v.  Richmond,  16  Wal. 
3;  Solomons  v.  Graham,  15  Wal.  209 ;  Hall  v. 
Jordan,  15  Wal.  393;  Comm'cl  Bank  v.  Ro- 
chester, 15  Wal.  639 ;  Stevenson  v.  Williams, 
19  Wal.  572. 
3*".  The  Mode  whereby  this  Appellate  Jurisdiction 
from  the  State  courts  is  exerdaed. 

It  is  by  vxint  of  error  in  all  cases,  and  never  hy 
appeal^  no  discrimination  in  that  respect  being 
made  between  cases  in  equity  and  cases  at  law, 
(1  Abb.  U.  S.  Pract.  323,  338.) 

The  supreme  court  of  the  United  States  may  re- 
quire the  clerk  of  the  State  court  to  certify  tlie  re- 
cord, and  no  order  of  his  court  will  justify  the 
clerk  in  disobeying  the  process.  (United  States  v. 
Booth,  18  How.  478.)  And  having  pronounced 
judgment,  the  supreme  court  may  reverse,  modify, 
or  affirm  the  judgment  or  decree  of  the  State  court, 
or  may,  at  its  discretion,  award  execution^  or  re- 
mand the  cause  to  the  court  from  which  it  was  so 
removed.  (1  Abb.  U.  S.  Pract.  323;  14  U.  S. 
Stats.  386,  §  2;  Rev.  Stats.  U.  S.  132,  §  709;  Dest. 
Fed.  Proced.  102.) 

But  no  other  error  is  to  be  regarded  by  the  supreme 
court  of  the  United  states,  but  such  as  the  record 
discloses,  and  such  as  shall  respect  the  question  or 
questions  contemplated  bv  the  twenty-fifth  section, 
(1  Abb.  U.  S.  Pract.  333 ;  Smith  v.  Maryland,  6 
Cr.  286;  Martin  v.  Hunter,  1  Wheat.  304,  355; 
Montgomery  v.  Hernandez,  12  Wheat.  129 ;  Mat- 
thews V.  Zane,  7  Wheat.  164;  Mills  v.  Brown,  16 
Pet.  525 ;  Wiliams  v.  Oliver,  12  How.  111.) 
4™.  Constitutionality  of  the  Twenty-fifth  Section  of 
the  Judijdary  Act. 

We  have  seen  that  the  constitutionality  of  the 
twenty-jifth  section  was  at  first  warmly  contested  by 
Virginia,  (Hunter  v.  Martin,  4  Munf.  1 ;  Cohens 
V.  Virginia,  6  Wheat.  264) ;  but  the  supreme  court 
sustained  it  with  great  force  and  wealth  of  argu- 
ment, in  Martin  v.  Hunter,  1  Wheat.  304 ;  and 
Cohens  v.  Virginia,  6  Wheat.  264 ;  and  in  a  cloud 
of  cases  since  it  has  enforced  the  jurisdiction  with 
results  so  eminently  beneficial  as  to  have  silenced 
all  discussion  on  the  subject. 
3K  The  Modes  whereby  the  Supreme  Court  of  the 
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United  States  exercises  its  Appellate  Jurisdiction 
from  the  Inferior  Federal  Tribunals. 

The  principal  modes  of  exorcising  the  appellate 
jarisdiction  of  the  supreme  court  are,  (1),  Writ  of 
error^  applicable  to  cases  at  common  law  ;  ^2),  Ap- 
peal^ applicable  to  cases  in  equity^  and  of  admiraUy 
and  maritime  jurisdiction  ;  and  (3),  Certificate  of  di- 
vision of  opinion  in  judges  of  the  circuit  court. 
There  are,  however,  besides,  some  auxiliary  methods 
which  must  also  be  adverted  to,  namely :  (4),  Writ 
oimandUmms;  (5),  Writ  oi prohibition  ;  (6),  Writ 
of  habeas  corpus  ;  and  (7),  Writs  of  certiorari  and  of 
procedendo  ; 
W.  C. 
1°>.  Writ  of  Error. 

The  writ  of  error  is  applicable  in  actions  and 
proceedings  at  common  lawy  in  contradistinction 
to  equity^  and  admiralty  and  Tnardime  jurisdiction. 
(1  Abb.  U.  8.  Pract.  337-8,  317 ;  Conkl.  Jurisd. 
20,  21,  30,  31,  38 ;  Bac.  Abr.  Court*  of  IT.  States, 
(A),  II,  §  2,  (1),  2  ;  rBright  Dig.  268,  689;  Rev. 
Stats.  U.  S-.  130,  §  698,  699.) 

A  writ  of  error  is  a  well-known  process  of  the 
common  law,  in  England  issuing  out  of  chancery, 
and  constituting  at  once  a  commission  from  the 
Crown  (the  source  of  justice)  to  the  superior  court 
to  review  the  decision,  and  a  mandate  to  the  court 
below,  to  certify  the  record  to  the  higher  court, 
with  a  view  to  such  revision,  and  to  the  correction 
of  whatever  errors  upon  the  inspection  of  the 
record  may  appear,  in  the  practice  of  the  United 
States  courts  the  writ  of  error  issues  out  of  the 
appellate  court.  It  is  a  precept  in  the  name  of  the 
president  of  the  United  States,  bearing  teste  in  the 
supreme  cx)urt,  by  the  chief-justice  of  the  United 
States,  and  authenticated  by  the  clerk  of  the  court. 
It  is  addressed  to  the  judges,  or  the  judge,  of  the 
court  below,  recites  the  complaint  of  error  in  the 
judgment  and  proceedings,  and  commands  that 
the  record  be  certified  to  the  appellate  court,  in 
order  that  the  error,  if  any,  may  be  corrected. 
This  writ  is  accompanied  by  what  is  called  a  cita- 
tiouj  which  is  a  summons  to  the  adversary  to  ap- 
pear in  the  appellate  court  on  the  return-day  of  the 
writ  of  error,  and  show  cause  why  the  judgment 
should  not  be  corrected.  The  appearance  of  the  de- 
fendant in  error  is  commonly  entered  by  counsel ; 
the  plaintiff  in  error  files  a  written  assignment  of 
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errors,  to  which  defendant  in  error  answers  by  coun- 
sel, that  there  is  7U>  error  in  the  record  or  proceed- 
ings, or  in  the  giving  of  judgment  in  the  conrt  be- 
low, and  thus  a  plain  issue  is  presented  for  the 
determination  of  the  court.  (Bac.  Abr.  Error; 
2  Abb.  U.  S.  Pract.  629  &  seq.) 

The  writ  of  error  is  obtainable,  as  at  common 
law  it  was,  ex  debito  justiHoi;  but  it  operates  as  a 
supersedeas^  to  prevent  the  successful  party  in 
the  court  below  from  proceeding  to  enforce  his 
judgment,  in  those  cases  only  where  the  plaintiff* 
in  error  shall  give  bond  with  sufficient  security  to 
"  prosecute  his  writ  to  effect,  and  answer  all  dam^ 
ages  atid  costs,  if  he  fail  to  make  his  plea  good." 
(1  Bright  Dig.  258 ;  Rev.  Stats.  U.  S.  187,  § 
1000.)  But  at  all  events  the  plaintiff  in  error 
must  give  bond  and  security  to  answer  the  costSy, 
should  the  judgment  be  affirmed.  (1  Bright.  Dig. 
260,  §  7  ;  Kev.  Stats.  U.  8.  187,  §  1000;  Desty^ 
Fed.  Proced.  212-'13.) 
2".  Appeal. 

The  process  of  appeal  applies  to  cases  of  eqvSir 
able  cognizance,  and  to  such  as  belong  to  admiralty 
and  maritime  jurisdiction  ;  and  to  thes<3  classes  of 
cases  it  is  excltisively  applicable,  a  writ  of  error  be- 
ing wholly  inadmissible  therein,  save  only  when 
cases  are  brought  up  to  the  supreme  court  of  the 
United  States  for  review  from  the  State  courtSy 
where,  by  statute,  the  torit  of  error  alone  can  be 
employed,  whether  the  cause  be  one  in  equity  or 
at  laxo.  (1  Bright.  Dig.  258, 261,  269 ;  Eev.  Stats, 
U.  8.  128,  §  691,  692 ;  Id.  130,  §  699  ;  1  Abb.  U. 
S.  Pract.  337-'8,  317 ;  Oonkl.  Jurisd.  20,  21,  30, 
38,  41,  162-'3 ;  The  San  Pedro,  2  Wheat.  132; 
McCoUum  V.  Eager,  2  How.  61 ;  Verden  v.  Cole- 
man, 22  How.  192 ;   Lytle  v.  Arkansas,  Id.  193.) 

The  distinction  between  a  writ  of  error  and  an 
appeal  should  not  be  lost  sight  of.  A  writ  of 
error y  let  it  be  remembered,  is  a  common  law  writ, 
whereby  a  cause  at  law  is  removed  from  a  lower 
to  a  higher  court  in  general,  in  order  to  be  reviewed, 
in  respect  to  questions  of  law  alone,  questions  of 
fact  being  by  the  common  law  modes  of  procedure, 
determined  by  a  jury  ;  whilst  an  appeal  is  a  pro- 
cess originating  in  the  Raman  law,  and  employed 
in  those  courts  in  England  which  adopt  their 
metliods  of  procedure  from  the  Roman  law ;  say, 
for  the  present  purpose,  the  courts  of  equity,  and 
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of  admiralty^  and  maritime  jurisdiction.  It  re- 
moves the  cause  into  the  appellate  court,  there  to 
be  re-heard,  (upon  the  proofs  contained  in  the  re- 
cord), in  respect  to  the  facts  as  well  as  the  law. 
(1  Abb.  U.  S.  Pract.  337-'8 ;  Wiscant  v.  Dauchy, 
3  Dall.  321 ;  U.  States  v.  Goodwin,  7  Cr.  108 ; 
Cohens  v.  Virginia,  6  Wheat.  264.) 

Some  of  the  States  have  abolished  the  distinc- 
tion between  law  and  equity^  so  familiar  in  England 
and  in  Virginia ;  and  Louisiana,  basing  its  juris- 
prudence upon  the  Koman  law,  has  never  known 
the  distinction.  How  then,  in  the  proceedings  in 
the  United  States  courts  sitting  in  such  States,, 
(those  oourts  always  employing  the  modes  of  practice 
of  the  States  where  they  sit),  is  it  to  be  known 
whether  the  case,  when  the  decision  is  to  be  re- 
viewed, calls  for  a  writ  of  error ^  or  for  an  appeal  t 
It  is  well  settled  that  the  process  to  be  employed 
will  depend  upon  the  nature  of  the  case  as  it  ap- 
pears in  the  record.  If  it  is  such  a  case  as  at  corrv- 
mon  law  would  be  the  subject  of  an  action  at  law, 
the  writ  of  error  must  be  employed ;  and  if  one 
which,  at  common  law,  would  be  properly  the  sub- 
ject of  a  biU  in  equity,  then  an  appeal  must  be  resorted 
to.  (Surgett  V.  Lepier,  8  How.  48 ;  Brewster  v. 
Wakefield,  22  How.  118  ;  Eeddall  v.  Bryan  &  als, 
24  How.  420 ;  Ex^arte  Dubuque  &  Pac.  R.  R. 
Co.  1  Wal  69.) 

The  proceeding  by  way  of  appeal  is  as  much  at 
the  discretion  of  the  suitor  as  that  by  way  of 
writ  of  error.  The  party  appealing  files  in  the 
appellate  court  a  petition,  setting  forth  the  character 
of  the  cause,  and  the  substance  of  the  decree  com- 
plained of,  and  asking  that  ^*  the  decree  and  the  bill, 
answer,  pleadings,  depositions,  evidence  and  pro- 
ceedings, in  the  said  cause  may  be  sent  to  the  su- 
preme court  of  United  States  without  delay,  and 
that  the  said  supreme  court  will  proceed  to  hear  , 
the  said  cause  anew,"  and  that  the  decree  may  be 
reversed.  Thereupon,  there  issues  as  of  course^ 
a  cization,  signed  by  one  of  the  supreme  court 
judges,  summoning  the  defendant  in  error  to  ap- 
pear in  the  supreme  court  on  a  day  named,  '^  to  do 
and  receive  what  may  appertain  to  justice  to  be 
done  in  the  premises."  Upon  this  being  duly 
served,  the  defendant  in  error  may  by  counsel  enter 
his  appearance,  and  then  the  cause  is  ready  for 
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hearing  by  the  court.     (2  Abb.  U.  States  Prac. 
535-'6.) 

The  appeal  does  not  operate  as  a  supersedeas  tny 
more  than  a  writ  of  error,  unless  a  bond  be  given, 
with  sufficient  surety,  and  in  sufficient  amount, 
with  condition  to  prosecute  his  appeal  to  effect, 
and  to  ansiver  all  costs  and  damages^  if  he  shall 
fail  to  make  good  his  plea.  But  in  all  cases,  a 
bond  shall  be  executed  sufficient  in  amount  to  an- 
swer all  such  costSy  as  upon  affirmance  of  the  de- 
cree may  be  adjudged  to  the  respondent  in  error. 
(1  Bright.  Dig.  268-'9,  §  2,  8 ;  Id.  260,  §  7 ;  Rev. 
Stats.  U.  8.  187,  §  1000 ;  Oatlett  v.  Brodie,  9 
Wheat.  553;  Stafford  v.  Union  Bank,  16  How. 
135 ;  French  v.  Shoemaker,  12  Wal.  86 ;  Bigler 
V.  WaUer,  12  Wal.  142 ;  Desty's  Fed.  Proced. 
212-'13.) 

3°".  Certificate  from  the  Circuit  Court  of  a  Division  of 
Opinion  between  the  two  Jvdges  sitting  there. 

Wherever  any  question  occurs  before  a  circuit 
court,  when  the  opinions  of  the  judges  (there  be- 
ing two  sitting),  are  opposed,  the  point  Upon  which 
the  disagreement  happens  may  be  stated,  under 
the  direction  of  the  judges,  and  certified  to  the 
supreme  court  to  be  finally  decided,  and  the  de- 
cision of  the  supreme  court  is  transmitted  to 
the  circuit  court,  and  is  to  govern  it.  (1  Bright. 
Dig.  260  ;  Rev.  Stats.  U.  S.  129,  §  697 ;  Conkl. 
Jurisd.  33,  38;  Bac.  Abr.  Courts  of  P.  States,  (A), 
II,  §  (1),  2,  4 ;  1  Abb.  U.  8.  Pract.  339  ;  Ins.  Co. 
V.  Dunham,  11  Wal.  21-'2 ;  Desty's  Fed.  Proced. 
96-'7.) 
^  Tliis  subject  has  been,  already  explained,  and  it 

will  suffice  now  to  refer  to  that  exposition.     See 
AntSj  p.  258. 

4°*.  Writ  of  Mandamiis. 

The  supreme  court  of  the  United  States  has  power 
to  award  the  writ  of  mandamiis  only  as  auxiliary 
to  its  appellate  jurisdiction^  that  is,  to  the  inferioT 
judicial  tribunals  of  the  United  States,  and  not  to 
executive  officers.  The  latter  would  be  the  exercise 
of  an  original  jurisdiction^  which  Congress  cannot 
constitutionally  confer  on  the  supreme  court,  al- 
though, by  the  thirteenth  section  of  the  Judiciary 
Act  of  1789,  it  seems  to  have  designed  to  do  so. 
(1  Bright.  Diff.  862  ;  Rev.  Stats.  U.  S.  127,  §  688 ; 
Marbury  v.  Madison,  1  Cr.  137 ;  United  States  v. 
Guthrie,  17  How.  284;  Metzger's   Case,  5  How. 
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176,  191-'2 ;  In  re  Kaine,  14  How.  119;  Conkl. 
Juried.  39,  17,  166  ;  2  Abb.  U.  8.  Pract.  44,  214; 
239;  1  Do.  303,  341.) 

ThuB  the  supreme  court  has  employed  a  writ  of 
mandamus  as  incident  to  its  appellate  jurisdiction, 
in  order  to  compel  the  inferior  court  to  -ngn  a  bill  of 
exceptions  {Ea>parte  Crane,  6  Pet.  190) ;  to  enter  up 
judgment  which  has  been  already  pronounced,  and 
requires  nothing  but  the  formal  entry,  (Ins.  Co.  v. 
Wilson,  8  Pet.  291) ;  or  to  execute  the  "  m^ndate^^ 
of  the  supreme  courts  by  entering  judgment  accord- 
ing to  its  terms.  (Stafford  v.  Union  Bank,  17  How. 
276 ;  Sibbald  v.  United  States,  1 2  Pet.  492-'3) ;  to 
reinstate  a  cause  erroneously  dismissed  {Ex-parte 
Bradstreet,  7  Pet.  634) ;  to  restore  an  attorney  ille- 
gally disbarred  {Ex-parte  Bradley,  7  Wal.  364; 
Ex-partelSiohm6ot\^  19  Wal.  613);  or,  in  short,  to 
compel  the  doing  of  any  other  ministerial  act  by 
the  inferior  courts  oi  the  United  States,  when  there 
is  no  other  specific  remedy.  {Ex-parte  Russell,  18 
Wal.  664 ;  -£aj-jE?ar^« Newman,  14  Wal.  162, 168-'9. ) 
5".  Writ  of  Prohibition. 

A  writ  of  prohibition  is  a  writ  issued  by  a 
superior  court,  directed  to  the  judge  and  parties 
to  a  suit  in  an  injerior  courts  commanding  them  to 
cease  from  the  prosecution  of  the  same,  upon  a 
fiuggestion  that  the  cause  originally,  or  some  col- 
lateral matter  arising  therein,  does  not  belong  to 
that  jurisdiction,  but  to  the  cognizance  of  some 
other  court;  or  that  the  court  has  attempted  to 
proceed  by  rules  differing  from  those  which  ought 
to  be  observed.  (Bouv.  Law  Diet.  Prohibition; 
Bac.  Abr.  Prohibition.) 

The  courts  to  which  a  writ  of  prohibition  is  ad- 
dressed, are  for  the  most  part  courts  not  of  recordy 
€.  g,  the  courts  ecclesiastical  and  courts  maritime, 
in  England.     (3  Bl.  Com.  112  &  seq.) 

Ihe  supreme  court  is  expressly  empowered  by 
the  judiciary  act  (§  13,)  to  "issue  writs  of  prohibi- 
tion to  the  district  courts"  of  the  United  States, 
*'when  proceeding  as  courts  of  admiralty  and 
maritime  jurisdictim^^^  (1  Bright.  Dig.  862;  Rev. 
Stats.  U.  S.  127,  §  688 ;  Conkl.  Jurisd.  39, 10,  34 ; 
U.  S.  V.  Peters,  o  Dal.  129;  Ex-parte  Christy,  3 
How.  292;  Ex-parte  Gordon,  1  Black,  803;  U.  S. 
V.  Hoffman,  4  Wal.  158;  Ex-parte  Warmouth,  17 
Wal.  67;  Ex-parte  Graham,  10  Wal.  641,)  which 
is  by  analogy  to  the  English  practice. 
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6".  Writ  of  Habeas  Corpus. 

The  writ  of  habeas  corpus  is  owardable  by  the 
supreme  court,  in  order  to  bring  up  a  prisoner  in 
custody  under  the  authority  of  the  United  States^  as 
is  alleged  illegally,  in  order  to  inquire  into  the 
legality  of  the  imprisonment.  This  is  not  the  ex* 
ercise  of  an  original  jurisdiction,  but  of  that  super- 
visory power  which  belongs  to  the  supreme  court 
in  respect  to  the  inferior  courts  of  the  United 
States,  a  power  which  is  essentially  appeUate;  for 
no  one  can  be  imprisoned  under  avihorUy  of  the 
United  States,  save  in  the  administration  of  some 
judicial  cognizance,  and;  in  pursuance  of  a  judicial 
sentence,  if  he  chooses  to  invoke  it,  although  the 
person  actually  imprisoning  may  be  in  fact  an  of- 
ficer of  the  executive  department  of  the  government. 
(1  Bright.  Dig.  301-'2 ;  Rev.  Stats.  U.  S.  141, 
143,  §  751  &  seq;  Conkl.  Jurisd.  39,  35,  11; 
Bollman's  Case,  4  Cr.  75 ;  Ex-parte  Kearney,  7 
Wheat.  38 ;  Ex-parie  Watkins,  3  Pet.  193,  201 ; 
S.  C.  7  Pet.  568 ;  Ex-parte  Wells,  18  How.  307 ; 
EX'parte  Milliean,  4  Wal.  2;  Ex-parte  McCardle, 
6-  Wal.  318;  8.  C.  7  Wal.  576;  Ex-parie  Lange, 
18  Wal.  166 ;  Ex-parie  Terger,  8  Wal.  85, 94, 104.) 

See  in  this  last  case  the  grave  rebuke  administered 
to  Congress  by  the  supreme  court,  through  Cliief- 
Justice  Chase,  for  its  legislation  on  this  subject,  (8 
Wal.  104,  <fec.) 
7".  Writs  of  Certiorari,  Procedendo,  &c. 

A  writ  of  certiorari  is  a  writ  issued  from  a  su- 
perior court,  to  one  of  inferior  jurisdiction,  com- 
manding the  latter  to  certify  to  the  former  the  re- 
cord or  proceedings  in  a  particular  case.  When 
the  record  or  the  proceedings  are  thus  certified  to 
the  court  which  awards  the  writ,  sundry  uses  may 
be  made  of  the  possession  thereof,  thus : 

(1),  The  cause  may  be  removed,  just  as  it  is,  to 
the  court  issuing  the  writ,  not  to  be  there  reviewed, 
but  to  be  thencjeforward  proceeded  with  in  that 
court,  as  if  it  had  originated  there ; 

(2),  The  cause  may  be  removed  where  the  pro- 
ceedings are  summary,  and  not  according  to  the 
course  of  the  common  law,  in  order  that  the  court 
issuing  the  writ  may  inspect  the  proceedings^  and 
determine  whether  there  has  been  any  material 
irregularity  therein; 

(3),  The  object  of  the  writ  may  be  merely  as 
an  auxiliary  process,  in  order  to  obtain  a  fuller 
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and  more  complete  transcript  of  a  record,  where, 
by  accident  or  design,  the  copy  first  returned  ap- 
pears to  be  imperfect.  (Bouv.  Diet.  Certiorari; 
Bac.  Abr.  Certiorarij  where  a  pretty  full  account 
of  the  writ  may  be  seen.) 

The  writ  of  procedendo  issues  in  England  out  of 
the  court  of  chancery,  and  in  the  United  States 
out  of  a  superior  court,  where  judges  of  any  sub- 
ordinate court  unreasonably  defer  the  giving  of 
judgment.  The  writ  commands  the  judges  of  the 
inferior  court  to  proceed  to  judgment,  but  without 
specifying  any  particular  judgment;  and  upon  any 
further  delay  the  judges  of  the  inferior  court  may 
be  proceeded  against  as  for  contempt  of  the  supe- 
rior tribunal.     (3  Bl.  Com.  109-'10.) 

By  section  fourteen  of  the  judiciari/  act  of  1789, 
all  the  courts  of  the  United  States,  (or  at  least, 
the  supreme,  circuit,  and  district  courts)  have 
"power  to  issue  writs  of  scire  facias,  habeas  corpus, 
and  all  other  vrrits  not  specially  provided  for  by 
statute,  which  may  be  necessary  for  the  exercise  of 
their  respective  jurisdictions,  and  agreeable  to  the 
principles  and  usages  of  law."  (1  Bright.  Dig. 
301-'2;  Rev.  Stats.  U.  S.  135,  §  716.)  And  this 
provision  includes,  amongst  others,  power  to  the 
supreme  court  to  award,  in  proper  cases,  the  writs 
of  certiorari  and  procedendo.  (Conkl.  Juried.  39, 
36, 11;  Fennimore  v.  U.  8.  3  Dal.  362;  Stewart 
V.  Ingle,  9  Wheat.  526;  Clark  v.  Hackett,  1 
Black,  77 ;  Ex-parte  Vallandigham,  1  Wal.  243 ; 
EX'parte  Dongan,  2  Wal.  134;  Stearns  v.  U.  S.  4 
Wal.  1 ;  U.  8.  v.  Adams,  9  Wal.  661.) 

Seciion  iii. 

3^.  The  Wrongs  Cognizable  in  the  several  Classes  of  Courts. 
Under  this  head  it  is  proposed  to  set  forth — 
(1),  The   Wrongs   Cognizable   in   the   several    Classes   of 
Courts  in  England; 

(2),  The  Wrongs   Cognizable  in   the  several   Classes   of 
Courts  in  Virginia  ; 
W.C. 
1®.  The  Wrongs  Cognizable  in  the  several  Classes  of  Courts  in 
England. 

Here  we  shall  examine — 

(1),  The  Wrongs  Cognizable  in  the  English  Ecclesiastical 
Courts;  and  the  Froeeedings  therein; 

(2),  The  Wrongs    Cognizable  in   the    English   Military 
Courts  ;  and  the  Proceedings  therein  ; 
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(3),  The  Wrongs  Cognizable  in  the  English  Admiralty  and 
Maritime  Courts;  and 

(4),  The  Wrongs  Cognizable  in  English  Courts  of  Comm-on 
Law  and  Equity  ; 
W.  C. 
1*.  The  Wrongs  Cognizable  in  the  English  Ecclesiastical  CourtSy 
and  Proceedings  therein ;  W.  C. 
1*.  The  Wrongs  Cognizable  in  the  Ecclesiastical  Courts. 

The  wrongs  cognizable  at  common  law  in  the  ecclesiasti- 
cal courts  are,  (1),  Pecuniary  cattseSj  directly  relating  to  the 
temporalities  of  the  church  as  by  law  established  ;  (2),  J/a- 
trimonial  causes,  relating  to  questions  of  marriage,  divorce, 
and  alimony ;  (8),  Testamentary  causes,  including  granting 
probate  of  \rills,  and  letters  of  administration,  and  auditing 
the  accounts  of  executors  and  administrators ; 
W.  C. 
1^  Pecuniary  Causes ;  W.  C. 
1«.  Subtraction  or  Withholding  of  Tithes  from  the  Parson 
or  rZcar* 

See  3  BL  Com.  88-'9. 
2«.   Non-payment  of  the  Clergy  of  Ecclesiastical  Dues, 
other  than  Tithes. 

e,  g. :  Mortuaries,  or  presents  upon  the  occasion  of 
funerals,  sometimes  ^QTioxmns.ijQ&corse'presents,  and  what- 
ever falls  under  the  denomination  of  surplice-fees,  for 
marriages,  or  other  ministerial  offices  of  the  church,  &c. 
(8  Bl.  Com.  89,  90;  2  Bum's  Ecc.  Law,  662,  481,  &c.) 
3«.  Spoliation,  Dilapidation,  and  Neglect  to  Bepair  the 
Church. 

Spoliation  is  an  injury  done  by  one  clerk  or  incum- 
bent to  another,  in  taking  the  fruits  of  his  benefice  with- 
out right,  but  under  a  pretended  title. 

Dilapidation  is  a  kind  oi  ecclesiastical  waste  committed 
by  the  incumbent,  either  voluntary,  by  pulling  down,  or 
permissive,  by  suffiering  the  chancel,  parsonage-house, 
and  other  buildings  thereunto  belonging,  to  decay. 

These,   with   neglect  of  reparation   of   the   church, 
church-yard,  and  the  like,  are  cognizable  in  the  courts 
ecclesiastical,  and  are  the  principal  injuries  which  are 
there  cognizable.     (3  Bl.  Com.  91-'2.) 
2'  Matrimonial  Causes. 

By  statute  20  &  21  Vict.  c.  85,  amended  by  21  A;  22 
Yict.  c.  108,  &  22  &  23  Yict.  c.  61,  matrimonial  causes 
were  withdrawn  from  the  cognizance  of  the  ecclesiastical 
courts,  and  were  submitted  to  a  new  court  created  by 
those  statutes,  (A.  D.  1858),  and  known  as  the  "  Court  for 
divorce  and  matrimonial  causes.^^  (Wms.  Pers.  Prop. 
492.)     But  as  the  several  suits  of  this  kind,  with  the 
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mode  of  proceeding,  and  the  principles  of  adjudication, 
are  substantiallj  the  same  as  before,  and  as  described  by 
BldcksUme  in  connexion  with  ecclesiastical  courts,  the  in- 
stitution of  the  new  court  need  occasion  no  departure 
from  the  previous  analysis  adapted  to  the  subject. 

See  8  Bl.  Com.  92-.'3 ;  1  Brown  &  Hadley's  Com.  (B. 
I),  642 ; 
W.  C. 
1«.  Suits  Causa  Jactitationis  Matrimonii^-'f  or  jactitation  of 
marriage. 

When  one  party  gives  out  or  boasts,  (jactitat),  that  he 
or  she  is  7narried  to  another^  whereby  a  common  repu- 
tation of  their  marriage  may  ensue,  the  injured  party 
may  institute  a  suit,  formerly  in  the  ecclesiastical^  and 
since  1st  January,  1868,  in  the  matrimonial  court,  to 
ascertain  judicially  whether  such  a  marriage  has  taken 
place  or  not;  and  if  not,  to  obtain  a  decree  enjoining 
perpetual  silence  on  that  head.  (3  Bl.  Com.  93 ;  1  Znsts. 
Com.  &  Stat.  Law,  280.) 
2*.  Suits  to  compel  a  Cd^ation  of  the  Marriage,  in  pur- 
suance of  a  previous  contract. 

There  has  not  been  in  England  any  jurisdiction  to  en- 
force speciiicallv  executory  contracts  of  marriage  since 
26  Geo.  II,  c.  33  (A.  D.  1753),  (3  Bl.  Com.  93-'4: ;  1 
Insts.  Com.  &  Stat.  Law,  233,251);  nor  has  such  juris- 
diction ever  prevailed  with  us. 
3«.  Suits  for  Restitution  of  Conjugal  Rights. 

A  suit  for  the  restitution  of  conjugal  rights  is  a  suit 
to  compel  a  husband  or  wife  living  separate  from  the 
consort  without  any  sufficient  reason,  to  come  together 
again,  if  either  party  be  weak  enough  to  desire  it  con- 
trary to  the  inclination  of  the  other.  (2  Bl.  Com.  94; 
1  Insts.  Com.  &  Stat.  Law,  281.)  It  seems  the  better 
opinion,  that  this  jurisdiction  for  the  restitution  of  con- 
jugal rights  does  not  exist  in  this  country  (Id ;  Bish. 
Marr.  &  Div.  §  279,  502,  506,  &c.) 
4«.  Divorce  Suits. 

Divorces  are  of  two  sorts :  a  mensa  et  taro  and  a  vin- 
culo matrimonii.  A  divorce  a  mensa  et  toro  is  a 
mere  separation  of  the  parties,  suspending  their  co- 
habitation, and  the  husband's  control  over  the  per- 
son of  the  wife,  without  otherwise  interfering  with  the 
relation  between  them.  Whilst  a  divorce  a  vinculo 
ma,trirrwnii  dissolves  and  terminates  the  marriage,  and  for 
the  most  part,  the  rights  which  grow  out  of  it.  (1  Insts. 
Com.  &  Stat.  Law,  253.) 
1"*.  Suits  for  Divorce  a  m>ensa  et  toro. 

Where  it  becomes  improper,  through  some  superve- 
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nient  cause  arising  ex  post  factOj  that  the  parties  should 
live  together  any  longer,  as  through  intolerable  cruelty, 
adultery,  perpetual  disease,  and  the  like,  this  unfitness  or 
inability  for  the  marriage  state  may  be  looked  upon  as  an 
injury  to  the  suffering  party ;  and  for  this  the  law  ad- 
ministers the  remedy  of  separation,  or  a  divorce  a  mensa 
et  toro.  (3  Bl.  Com.  94;  1  Insts.  Com.  &  Stat.  Lavr, 
253,  &c.) 
2^.  Suits  for  Divorce  a  Vinculo  Matrimonii. 

If  a  cause  exists  previous  to  the  marriage,  which  i^en- 
ders  the  marriage  void  ah  initio^  as  consanguinity,  cor- 
poral imbecility,  and  the  like,  in  this  case  the  law  looks 
upon  the  marriage  to  have  been  always  null  and  void^ 
being  contracted  infravdem  legis^  and  decrees  not  only 
a  separation  from  bed  and  board,  but  a  vinculo  matri- 
moniij — ^from  the  bond  of  marriage  itself.  (3  Bl.  Com. 
94;  1  Insts.  Com.  &  Stat.  Law,  254  &  seq.) 
5*.  Suits  for  Alimony. 

The  suit  for  alimony  is  in  England  a  consequence 
drawn  from  one  of  the  species  of  divorce,  that  a  mensa 
et  toro.  Alimony  signifies  maintenance,  and  the  suit  in 
question  is  designed  to  compel  the  husband  to  make  the 
wife  an  allowance  suitable  to  their  station  in  life.  (3  Bl. 
Com.  94-'5;  1  Insts.  Com.  &  Stat.  Law,  281,  &c.) 
S'.  Testamentary  Causes. 

By  Stat.  20  and  21  Vict  c.  77  (A.  D.  1857),  testamen- 
tary causes  are  taken  from  the  ecclesiastical  courts j  (which 
had  retained  cognizance  of  them  for  several  hundred 
years),  and  are  committed  to  a  new  court  by  that  statute 
created,  called  the  " Court  of  prohate^^  with  a  principal 
registry  in  London,  and  district  registries  in  the  various 
prominent  divisions  of  the  kingdom  (Wms.  Pers.  Prop. 
434;  1  Broom  &  Hadley's  Com.  639,  (B.  II);)  but  as 
the  various  testamentary  causes,  the  modes  of  procedure, 
and  the  principles  of  adjudication  remain  substantially 
the  same  as  before,  and  as  stated  by  Blackstone,  it  is 
^  not  needful  to  make  any  change  in  the  exposition  merely 
because  of  the  change  of  court  where  the  cause  is  cogni- 
zable ; 
W.  C. 
1«.  The  PrdbaU  of  Wills. 

The  manner  in  which  testamentary  causes  came  to 
form  a  part  of  the  cognizance  of  the  ecclesii^tical  courts 
is  interestingly  explained  by  Blackstone.     (3  Bl.  Com. 
95  &  seq ;  2  Do.  494  &  seq,  508  &  seq.) 
2«.  The  Grant  oi  Letters  of  Administration. 

The   authority,  or  rather  the   obligation^  upon   the 
church  courts  to  grant  letters  of  administration  was 
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created  by  statute  81  Edw.  Ill,  c.  11.     See  2  Bl.  Com. 
496,  509 ;  3  Do.  95  &  seq. 
3^.  Auditing  Accounts  of  Executors  and  Administrators, 
and  Compelling  Payments  of  Legacies. 

See  3  JBl.  Com.  98,  &c. ;  Wentw.  Off.  Ex.  477,  482 ; 
Eitchie  v.  Rees,  1  Add.  (2  Eng.  Ecc.  R),  144.;  Gale  v. 
Luttrell,  2  Add.  (2  Eng.  Ecc.  K),  234. 
5*.  The  Modes  of  Proceeding  in  the  Ecclesiastical  Courts, 
The  ecclesiastical  courts  of  England  adopted  the  method 
of  proceeding  employed  in  the  civil  or  Roman  laWy  with 
some  modifications  suggested  by  the  canon  law;  and  the  two 
new  courts  above  referred  to  as  recently  created  (in  1858), 
for  matrimonial  and  testamentary  causes,  have  wisely  not 
departed  from  the  system  previously  applied  to  such  causes, 
iust  as  in  Virginia,  and  generally  in  this  country,  the  secu- 
lar courts  charged  with  those  subjects  of  cognizance  have 
always  followed  the  method  of  procedure  used  in  the  eccle- 
siastical courts  in  England,  in  respect  to  them.     (3  Bl. 
Com.  99,  100;  Wms.  Pers.  Prop.  435,  n  (9) ;  Id. ;  Id.  492 
&  seq.) 
•2*.  The  Wrongs  Cognizable  in  the  Military  Courts,  and  the 
Modes  of  Proceeding  therein. 

The  military  courts  of  England  consist,  it  will  be  remem- 
bered, of  a  permanent  court,  called  the  court  of  chivalry, 
and  occasional  courts  called  courts-martial,  used  for  the 
military  and  naval  forces  of  the  realm  exclusively.  The 
jurisdiction  of  the  court  of  chivalry  (which  was  distinctly 
defined  by  statute  13  Ric.  11,  c.  2,)  extends  to  certain  con- 
tracts, &c.,  touching  deeds  of  arms  or  of  war,  including 
usages  and  customs  touching  matters  of  honor,  and  distinc- 
tion of  degrees  and  quality.  It  is  practically  obsolete  in 
England,  and  had  never  any  place  in  Virginia.  The  juris- 
diction of  courts-martial  includes  all  military  offences  com- 
mitted by  persons  in  the  naval  or  military  service  of  the 
country ;  in  the  land-service,  in  pursuance  of  the  periodical 
"mutiny  act,  and  in  the  navy  according  to  more  permanent 
statutes.     (3  Bl.  Com.  103-'4.) 

The  proceedings  in  the  court  of  chivalry  are  by  petition  in 
a  summary  way ;  and  the  trial  not  by  a  jury  of  twelve  men, 
but  by  witnesses,  (that  is,  by  the  court  upon  the  testimony 
of  witnesses,)  or  by  cornhat,  which  latter  is  obsolete,  and 
supposed  to  be  abolished  by  59  Geo.  Ill,  c.  46.  (3  Bl. 
Com.  105.)  The  proceedings  in  courts-nnartial  dkTQ  regxildXeA 
by  statute,  and  are  of  necessity  more  summary  than  in  most 
<jivil  courts.  The  trial  is  of  course  not  by  a  jury,  but  by 
the  court,  which  consists  of  comniissioned  officers  of  the  ser- 
Tice  to  which  the  accused  belongs. 

For  the  United  States  statutes  upon  the  subject,  see — 

vo\.  rv.-so 
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For  the  army:  1  Bright.  Dig.  79,  Art.  LXIV  &  seq; 

Rev.  Stats.  IT.  S.  212,  213,  §  1198-1203 ;  Id.  236-240,  § 

1342,  Art.  64-114. 

For  the  militia  :  1  Bright.  Dig.  79,  Art,  LXIV  &  seq ; 

Id.  622 :  Rev.  Stat«.  U.  8.  289,  §  1658. 

For  the  navy :  1  Bright.  Dig.  663,  Art.  XXXV  &  seq ; 
'  Id.  667,  §  89  &  seq ;  Rev.  Stats.  U.  S.  281-284,  §  1624 ; 

Art.  26-54. 
3*.  The  Wrongs  Cognizable  in  the  Admiralty  and  Maritim^e 

CourtSy  and  the  Mode  of  Proceeding  therein  ;  W.  C. 
1®.  The  Wrongs  Cognizable  in  the  Admiralty  and  Maritime 
Courts  of  England. 

These  courts  have  jurisdiction  to  try  and  determine  all 
m,aritim^  catcses;  that  is,  such  injuries  which,  though  they 
are  in  their  nature  of  common  law  cognizance,  yet  being 
committed  or  originating  on  the  high  seas^  out  of  the  reach 
of  the  ordinary  courts  of  justice,  are  therefore  to  be  reme- 
died in  a  peculiar  court  of  their  own.  All  admiralty  causes, 
therefore,  it  was  formerly  supposed,  must  be  such  as  arise 
wholly  upon  the  sea^  and  not  within  the  precincts  of  any 

'  county ;  for  the  statute  13  Ric.  II,  c.  6,  directs  that  the 
admiral  and  his  deputy  shall  not  meddle  with  anything, 
but  only  things  done  upon  the  sea ;  and  the  statute  15  Ric. 
II,  c.  3,  declares  that  the  court  of  the  admiral  hath  no  man- 
ner of  cognizance  of  any  contract  or  of  any  other  thing 
done  within  the  body  of  any  county,  either  by  land  or 
water,  nor  of  any  wreck  of  the  sea^  for  that  must  be  cast  on 
laud  before  it  becomes  a  wreck.  But  it  is  otherwise  of 
things ^^«am,  (i.  ^.,  goods  cast  overboard,  which  continue 
to  float  onthe  surface^)  tYAng^  jetsam  (i.  «.,  goods  cast  over- 
board, which  sink)^  and  things  ligan  (i.  e.,  goods  cast  over- 
board and  sunk,  but  tied  to  a  bvjoy^  so  as  to  indicate  their 
locality);  for  over  them  the  admiral  has  jurisdiction,  aa 
they  are  in  and  upon  the  sea.  (3  Bl.  Com.  106 ;  1  Do. 
292 ;  Bac.  Abr.  Court  of  Admiralty,  (B).) 

It  is  said  by  Blackstone,  that  if  part  of  any  contract  or 
other  cause  of  action  doth  arise  upon  the  sea,  and  part  upon 
the  land,  the  common  law  excludes  the  admiralty  from  ita 
jurisdiction,  for  part  belonging  properly  to  one  cognizance 
and  part  to  another,  the  common  or  general  law  takes  place 
of  the  particular ;  and  fm*ther,  that  the  admiralty  court 
cannot  hold  plea  of  any  contract  under  seal.  (1  Bl.  Com* 
106-'7).  This  seems,  however,  to  be  hardly  an  accurate 
view  of  the  subject ;  for  in  the  first  place,  the  fact  of  the 
contracts  being  under  seal  in  no  wise  affects  the  jurisdiction 
of  the  admiralty,  (Menetone  v.  Gibbons,  3  T.  R.  267 ;  3 
Bl.  Com.  107,  n  (20));  and  secondly,  the  admiralty  juris- 
diction depends  not  at  all  upon  the  place  where  the  contract 
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is  made,  but  upon  its  character  as  being  a  marine  contract 
or  not.  (Menetone  v.  Gibbons,  3  T.  K.  267 ;  Johnson  v. 
Shippen,  2  Lord  Raym,  982,  S.  C.  1  Salk.  35;  Antey 
p.  250.) 

And  it  is  to  be  observed,  that  where  the  admiralty  court 
hath  not  original  jurisdiction  of  the  cause,  although  there 
should  arise  in  the  progress  of  it  a  question  proper  for  the 
cognizance  of  that  court,  yet  that  doth  not  alter  nor  take 
away  the  exclusive  jurisdiction  of  the  common  law.  And  so 
vice  versa,  if  the  admiralty  hath  jurisdiction  of  the  original, 
it  hath  also  jurisdiction  of  all  consequential  questions,  though 
in  themselves  properly  determinable  at  common  law.  Thus, 
if  a  ship  be  taken  at  sea  as  prize,  the  legality  of  the  capture 
is  exclusively  cognizable  in  the  admiralty  court ;  and  that 
court,  as  incident  thereto,  has  cognizance,  and  for  the  most 
part  exclusive  cognizance j  of  all  demands  for  damages  grow- 
ing out  of  the  capture,  by  imprisonment  of  the  crew,  &c» 
(Le  Caux  v.  Eden,  2  Dougl.  594,  601  &  seq ;  Turner  & 
al  V.  Neele,  1  Lev.  243 ;  Ridley  v.  Egglesfield,  2  Lev.  25.) 
The  several  classes  of  causes  belonging  in  England  to 
the  cognizance  of  the  admiralty  court  are  (1),  Maritime 
contracts ;  (2),  Maritime  torts  ;  (3),  Prize-causes ;  and  (4), 
Piracies,  and  other  crimes  committed  upon  the  high  seas ; 
of  which  the  last  named,  not  relating  to  the  subject  now  in 
hand,  need  not  be  further  considered  than  merely  to  refer 
to  4  Bl.  Com.  268 ;  Bac.  Abr.  Admiralty  (D.)  in  connec- 
tion therewith ; 
W.  C. 
1'.  Maritime  Contracts. 

Maritime  contracts  are  such  contracts  as  relate  to  mari- 
time affairs,  as  for  example,  contracts  for  the  wages  of 
seamen  and  subordinate  officers ;  contracts  of  hypotheca- 
tion of  ship,  &c.,  in  a  foreign  port ;  contracts  of  marine 
insurance,  &c.  And  it  is  quite  immaterial,  in  respect  to 
the  jurisdiction,  whether  such  contracts  are  under  seal 
or  not,  or  whether  they  are  made  on  land  or  sea ;  just  as, 
on  the  other  hand,  no  contract  is  cognizable  in  admiralty, 
although  made  on  the  sea,  if  it  do  not  relate  to  maritime 
affairs.  (Bac.  Abr.  Court  of  Admiralty,  (C) ;  Menetone 
V.  Gibbons,  3  T.  R.  267 ;  Johnson  v.  Shippen,  2  Lord 
Raym,  982 ;  S.  C.  1  Salk.  35 ;  Ante  p.  250.) 
2'.  Maritime  Torts. 
*  Maritime  torts  include  all  torts  committed  upon  the 
high  seas,  all  of  which  are  cognizable  in  the  court  of  Ad- 
miralty. Here  the  locality  is  all  important.  If  it  is  not 
committed  upon  the  high  seas,  at  least,  if  it  has  not  its 
inception  there,  the  court  of  admiralty  has  no  jurisdiction. 
Thus,  if  a  man  takes  a  thing  upon  the  sea  and  brings  it  to- 
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land  and  converts  it  to  his  own  use,  the  suit  for  this  shall 
be  in  the  admiralty  court,  for  it  is  a  continued  act.  And 
so  if  goods  be  taken  piratically  out  of  a  ship,  and  after- 
wards sold  upon  land,  a  suit  against  the  vendee  may  be 
maintained  in  the  court  of  admiralty.  (Bac.  Abr.  Court 
of  Admiralty,  (B) ;  Ridley  v.  Egglesfield,  2  Lev.  26 ; 
Turner  &  al  v.  Neele,  1  Lev.  243 ;  Anon.  2  Cro.  (Eliz.) 
685.) 

As  to  what  shall  be  denominated  ^H?ie  high  seas^^  the 
English  authorities  are  not  quite  agreed.  No  place  is  the 
high  sea  which  is  infra  corpus  comitatv^^  within  the  body 
of  a  county ;  but  to  say  that  merely  shifts  the  inquiry  as 
to  what  places  are  infra  corpus  cornitatus,  which  is  as 
hard  to  resolve  as  the  question  what  is  the  altum  mare^ 
or  high  sea.  The  better  opinion  seems  to  be  that  the  high 
sea  extends  to  low-water  mark^  in  general,  and  to  such 
bays,  havens  and  estuaries,  in  which  the  tide  ebbs  and 
flows,  as  are  so  wide  that  one  standing  on  one  side  cannot 
reasonably  discern  what  passes  on  the  other;  and  that  be- 
tween high  and  low-water  mark  the  jurisdiction  is 
divided,  being  in  the  admiralty  court  when  the  tide  is  at 
Jhod^  and  in  the  common  law  courts  when  it  is  at  eHb 
(Bac.  Abr.  Piracy,  (p.  445-'6.)  The  Public  Opinion,  2 
Hogg;  Adm.  401 -'2;  Hale's  De  Jure  Maris ^  (Har- 
grave's  Law  Tracts),  Pt.  I,  c.  17 ;  United  States  v.  Pirates, 
5  Wheat,  184.) 

As  to  crimes^  the  jurisdiction  of  the  admiralty  is  ex- 
tended  by  Stat.  28  Hen.  VIII,  c.  15,  to  "any  haven, 
river,  creek,  or  place  where  the  admiral  or  admirals  have 
or  pretend  to  have  power,"  &c.,  which  gives  to  the  courts 
of  admiralty  jurisdiction,  concurrent  with  the  common 
law  courts,  over  crimes  committed  in  the  navigable  rivers^ 
where  the  tide  ebbs  and  flows  up  to  the  first  bridges^  and 
acxjording  to  Rex  v.  Bruce,  (2  Leach,  Cr.  Cas.  1093),  as 
far  as  is  frequented  by  shipSy  although  the  place  may  be 
within  the  body  of  some  county.  (Bac.  Abr.  Piracy,  (p. 
445),  1  Russ.  Crimes,  107  &  seq.) 
3'.  Prize-Causes. 

In  cases  of  prize,  in  time  of  war  between  Great  Britain 

and  some  other  power,  or  between  two  other  nations. 

Great  Britain  being  neutral,  where  vessels  are  taken  at 

sea,  and  brought  into  port,  the  court  of  admiralty  has  an 

undisturbed  and  exclusive  jurisdiction  to  determine  the 

lawfulness  of  the  captures  according  to  the  law  of  nations. 

(3  Bl.  Com.  108 ;  Bac.  Abr.  Court  of  Admiralty,  (p.  734).) 

S*.  Mode  of  Proceeding  in  the  Court  of  Admiralty  in  England. 

The  proceedings  in  the  English  court  of  admiralty,  as 

also  in  those  of  the  United  States,  are  regulated  by  the 


PT.  n,  DIV.  lU,  CH.  I,  BBO.  lil.]    WBONG8  COGNIZABLE  IN  OOCJETS.  309 

civU  or  Roman  law^  with  some  modifications  derived  from 
the  Rhodian  lawSy  and  the  laws  of  Oleron.  (3  Bl.  Com.  108 ; 
1  Insts.  C!om.  &  Stat.  Law,  159;  Hale.  Hist.  Com.  Law, 
40 ;  Bac.  Abr.  Court  of  Admiralty,  (E) ;  2  Pars.  Ship.  & 
Adm.  355  &  seq.) 

The  rule  of  practice  in  the  admiralty  courts  of  the  United 
States,  (taken  substantially  from  those  of  England,)  may 
be  seen,  1  Abb.  U.  S.  Pract.  149  &  seq.;  and  tne  Fdrms  of 
Praaticfy  2  Abb.  U.  S.  Pract.  370  &  seq.  The  suhjects  of 
admiralty  jurisdiction  will  also  be  found  clearly  stated,  1 
Abb.  U.  S.  Pract.  347  &  seq. 

The  following  brief  analysis  of  the  several  steps  to  be 
taken  in  a  cause  in  admiralty,  will  aid  the  student  in  study- 
ing the  details  at  a  future  period : 

(1),  Filing  the  Libel. 

The  libel,  which  is  equivalent  to  the  declaration  in  the 
courts  of  common  law,  and  to  the  bill  in  equity,  sets  forth 
the  cause  of  complaint  briefly,  and  in  general  terms,  but 
clearly,  and  asks  that  the  proper  process  may  be  awarded. 
The  process  is  either,  1,  In  rem  and  in  personam;  or,  2,  In 
personam  only. 

1,  Process  in  rem  and  in  personam  is  against  the  subject 
concerned^  (e.  ff.  a  ship)  aild  also  against  the  person  of  the 
wrong-doer; 

2,  Process  in  personam  only,  is  against  merely  the  person 
of  the  party  complained  of; 

(2),  Order  for  the  appropriate  Process^  and  the  Process 
itself. 

The  process  in  rem  is  attachment  and  monition ;  where- 
by the  marshal^  (the  executive  oflScer  of  the  United  States 
courts  answering  to  sheriff  and  sergeant  in  the  State 
courts),  is  commanded  to  seize  the  subject  (vessel  or  cargo, 
or  whatever  else  it  may  be,)  and  to  give  notice  to  everybody 
concerned  to  interpose  their  claims. 

The  process  in  personam^  is  either  a  citation  or  sum- 
mons, or  a  warrant  of  arrest, 

(3),  The  libellant's  security  for  costs. 

This  security  consists  of  a  bond,  with  good  security,  in 
the  penalty  of  $250,  conditioned  to  pay  all  costs. 


(4),  The  respondent  admitted  to  oaiL 


this  case,  the  respondent  executes  a  bond,  with  good 
security,  conditioned,  where  the  process  is  in  personam,^ 
that  he  will  appear  in  court,  will  abide  its  orders,  and  pay 
the  money  awarded  on  its  final  decree;  and  where  it  is  m 
remy  that  he  will  abide  by  and  perform  the  decree  of  the 
court. 

(5),  Publication  of  the  monition^  notifying  all  parties  con- 
cerned to  appear,  and  proclamation  in  court. 


310         VINDIOATINGa  ETC.,  RIGHTS  RELATING  TO  PROPBKTY.    [bOOK  IV. 

(6),  Reference  to  a  commissioner  of  the  conrt  to  compute 
the  amount  due  to  the  libellant. 

(7),  Appearance  by  respondent's  or  claimant's  proctor^ 
<md  "  stipulation^^  for  costs, 

A  stipulation  for  costs  is  a  bond,  with  good  security,  in 
the  penalty  of  $250,  conditioned  to  pay  costs. 

(8),  Interlocutory  appraisement  of  vessel,  or  other  sub- 
ject, and  sale  thereof. 

(9),  The  claimant's  ^^  stipulation^'  (bond  with  good  secu- 
rity), to  pay  the  appraised,  or  agreed  value  of  the  vessel, 
&c.,  or  the  sum  awarded  by  the  court's  final  decree. 
(10),  Exceptions  to  libel,  by  respondent  or  claimant. 
(11),  Answer  by  claimant  or  respondent,  and  exception 
to  answer. 

(12),  Interrogatories  propounded  to  a  party,  and  depo- 
sitions of  witnesses. 

(13),  Inte7'locutory  decree,  for  sale  of  vessel,  &c. 
(14),  Final  decree. 

See  2  Abb.  Pract.  TJ.  S.  Courts,  370  &  seq ;  2  Pars. 
Ship.  &  Adm.  490  &  seq. 
4*.  The  Wrongs  Cognizable  in  the  Courts  of  the  Coinnwn  Law, 
(including  courts  of  equity.) 

All  possible  injuries  whatsoever,  that  do  not  fall  within 
■     the  exclusive  cognizance  of  either  the  ecclesiastical,  military, 
or  maritime  tribunals,  are  for  that  very  reason  within  the 
<50gnizance  of  common  law  courts  of  justice.     For  it  is  a  set- 
tled and  invai'iable  principle,  that  every  right  withheld  must 
have  a  remedy.     (3  Bl.  Com.  109) ; 
W.  C. 
1®.  Proceedings  to  Control  Inferior  Courts,  and  ^o  compel 
them,  to  do  their  duty  promptly  on  the  one  hand  ;  and  on 
the  other,  to  abstain  from,  usurpation  of  jurisdiction ; 
W.  C. 
1^  Writ  of  Procedendo. 

A  writ  of  procedendo  ad  judicium,  issues  in  England, 
out  of  the  court  of  chancery,  commanding  an  inferior 
■court,  which  unwarrantably  delays  judgment,  to  proceed 
to  give  it,  but  without  specifying  the  judgment  to  be 
given  ;  for  that,  if  erroneous,  must  be  corrected  by  means 
of  a  writ  of  error  or  appeal  And  for  further  neglect  or 
refusal  to  proceed,  the  judges  of  the  inferior  court  may 
be  punished  as  for  contempt.     (1  Bl.  Com.  109,  110.) 

It  is  remarkable  that  this  writ  is  not  unfrequently  styled 
a  mandamus,  notwithstanding  the  functions  and  nature  of 
a  m^andamus  differ,  as  we  shall  see,  so  essentially  from 
those  of  a  j>rocedendo.  Such  a  confusion  of  terms  we 
have  in  Webb  v.  Barbour,  4  H.  &  M.  462 ;  and  also  in 
Kichardson's  Case,  3  Leigh,  343 ;  and  more  conspicuously 
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Btill,  in  several  cases  in  the  supreme  court  of  the  United 
States,  e,  g,  N.   York  v.  Adams,  8  Pet.  291 ;  Ex-parte 
Hoyt.  13  Pet.  290 ;  Ex-parU  Many,  14  How.  25^ 
2'.  Writ  of  Mandamus. 

A  writ  of  mandamus  is  a  mandate  issuing  (in  England) 
in  the  king's  name,  from  the  court  of  king's  benck^  and 
directed  to  any  person,  corporation,  or  inferior  court  of 
judicature  within  the  king's  dominions,  requiring  to  be 
done  some  particular  ministerial  act  therein  specified, 
which  appertains  to  their  office  and  duty,  and  which  the 
court  of  king's  bench  has  previously  determined  to  be  con- 
sonant to  right  and  justice.  It  is  a  high  prerogative  writ 
of  an  extensively  remedial  nature,  and  may  be  employed 
in  all  cases  where  the  applicant  has  a  right  to  have  any- 
thing done  of  a  ministerial  character^  and  has  no  other  spe- 
cific m^eans  of  compelling  its  performance,  or  even  though 
there  be  other  specific  means,  if  it  be  a  tedious  or  inade- 
quate method  of  redress,  as  in  case  of  the  admission  or 
restitution  to  an  office.  (8  Bl.  Com.  110;  High  on  Ex- 
tra. Leg.  Bem's,  §  1  &  seq.) 

A  m/mdamus^  therefore,  lies  to  compel  the  admission 
or  restoration  of  the  applicant  to  any  office  or  francise  of 
a  public  nature ;  for  the  production,  inspection,  or  deliv- 
ery of  public  books  and  papers;  to  oblige  bodies  corporate 
to  affix  tlieir  common  seal;  and  for  an  infinite  number 
of  other  purposes.  (8  Bl.  Com.  110;  Post.  p.  &  seq.; 
High  on  Extra.  Leg.  Item's,  §  80  &  seq.) 

This  writ  is  grounded  on  a  suggestion  supported  by  the 
oath  of  the  party  applying  for  it,  of  his  own  right  and.  the 
denial  of  it,  whereupon  a  rule  is  generally  made  (except 
when  \}dl^ probable  ground  is  manifest,)  directing  the  party 
or  court  complained  of  to  show  cause  why  a  writ  of  mur^ 
dam/us  should  not  issue ;  and  if  in  answer  to  such  rule,  no 
sufficient  cause  be  shown,  the  writ  itself  is  issued  at  first 
in  the  alternative,  either  to  do  the  thing,  or  signify  some 
reason  to  the  contrary ;  to  which  a  return  or  answer  must 
be  made  at  a  certain  day.  And  if  an  insufficient  reason 
be  signified,  then  there  issues,  in  the  second  place,  a  per- 
emptory m/indafnus  to  do  the  thing  absolutely,  to  which 
no  other  return  is  admitted,  but  a  certificate  of  perfect 
obedience  and  due  execution.  (3  Bl.  Com.  Ill;  Bac  Abr. 
Mandamus,  and  Id.  (D),  (£),  &c. ;  Post.  p.  &  seq. ; 

High  on  Extra.  Leg.  Rem's,  §  499,  &c. ) 

if  the  court  or  person  to  whom  the  mandamus  is  ad- 
dressed makes  no  return,  or  fails  in  his  respect  and  obe- 
dience, he  is  punishable  for  his  contempt;  but  if  he,  at  the 
first,  returns  a  sufficient  cause,  although  it  should  be  false 
infact^  the  court  of  king's  bench  will  not  try  the  truth  of 
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the  facts  upon  affidavits;  but  will,  for  the  present,  believe 
him,  and  proceed  no  farther  on  the  maiidamvs.  But  then 
the  party  injured  may  have  an  action  against  him  for  false 
return,  and  (if  it  be  found  to  be  false  by  a  Jury),  shall  re- 
cover damages  equivalent  to  the  injury  sustained,  together 
with  H  peremptory  mandamus  to  the  defendant  to  do  the 
act  in  question.  (3  Bl.  Com.  Ill ;  Bac.  Abr.  Mandamus^ 
(F)  &  seq. ;  1  Rob.  Pr.  (1st  ed.)  646.) 

See  further  as  to  the  subject  of  mandamus,  post  p. 
&  seq. ;  High  on  Extra.  Leg.  Bern's,  §  499  &  seq. 
3'.  Writ  of  Prohibition. 

When  a  subordinate  tribunal  is  solicited,  or  manifests 
a  disposition  to  encroach  upon  the  jurisdiction  of  the 
higher  courts,  and  to  exercise  a  cognizance  not  belonging 
to  it,  it  is  a  grievance  for  which  the  common  law  has  pro- 
vided a  remedy  by  the  vyrit  of  prohibition.  (1  Bl.  Com. 
Ill;  Bac.  Abr.  Prohibition ;  1  Rob.  Pr.  (Ist  ed.)  650; 
High  on  Extra.  Leg.  Rem's,  §  762  <fe  seq. ;  Home  v.  Earl 
of  Camden,  2  Hep.  Bl.  534  &  seq.) 

A  prohibition  is  the  king's  prerogative  writ  (in  Eng- 
land,) issuing  properly  only  out  of  ike  kmg*s  bench, — ^but  for 
the  furtherance  of  justice,  it  may  now  also  be  had,  in 
some  cases,  out  of  the  court  of  chancery,  common  pleas, 
or  exchequer,— directed  to  the  judge  and  parties  to  a  suit 
in  any  inferior  court,  commanding  them  to  cease  from  the 
prosecution  thereof,  upon  a  suggestion  that  either  the 
case  originally,  or  some  collateral  matter  arising  therein, 
does  not  belong  to  that  jurisdiction,  but  to  the  cognizance 
of  some  other  court.  This  writ  may  issue  either  to  in- 
ferior courts  of  common  law,  as  to  the  county  courts  or 
courts  baron,  where  they  attempt  to  hold  plea  of  any 
matter  of  the  value  of  so  much  as  forty  shillings;  or  it 
may  be  directed  to  the  court  christian,  the  university 
courts,  the  court  of  chivalry,  or  the  court  of  admiralty, 
where  they  concern  themselves  with  any  matter  not  vrith- 
in  their  jurisdiction ;  as  if  the  ecclesiastical  court  should 
attempt  to  try  the  validity  of  a  custom  pleaded,  or  the 
court  of  admiralty  a  contract  of  debt,  not  relating  to  the 
sea.  Or  where,  in  handling  matters  within  their  cogniz- 
ance, they  transgress  the  bounds  prescribed  to  them  by 
the  law  of  the  land ;  as  where  they  require  two  witnesses 
to  prove  the  payment  of  a  legacy  or  the  like;  in  such 
cases  also,  a  prohibition  will  be  awarded.  For  as  the 
fact  of  payment  of  a  legacy  is  not  properly  a  spiritual 
question,  but  only  allowed  to  be  decided  in  those  courts, 
because  incident  or  accessory  to  some  original  question 
clearly  within  their  jurisdiction,  it  ought  to  be  decided, 
where  the  temporal  and  spiritual  laws  differ,  according 
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to  the  temporal  law,  else  the  same  question  might  be  de- 
termined in  different  ways,  according  to  the  court  in 
which  the  suit  is  depending:  "an  impropriety,"  says 
Blackstone,  "which  no  wise  government  can  or  ought  to 
endure,  and  which  is,  therefore,  a  ground  of  prohibition^ 
It  seems  also,  that  a  prohibition  may  be  granted  to  mili- 
tary and  naval  courts-martial,  when  they  transcend  the 
limits  assigned  them  by  the  law,  as  where  one  not  in  the 
military  or  naval  service  is  arraigned  before  them,  or  they 
violate  the  established  rules  of  evidence.  (3  Bl.  Com. 
112 ;  Bac.  Abr.  Prohibition,  (A),  &  seq.  (I) ;  Grant  v. 
Gould,  2  Hen.  Bl.  101.) 

And  if  either  the  judge  or  the  party  shall  proceed  after 
such  prohibition,  an  attachment  may  be  had  against  them 
to  punish  them  for  the  contempt;  and  an  action  will  lie 
also  against  them  to  repair  the  party  injured,  in  damages.. 
(3  Bl.  Com.  113;  Bac.  Abr.  Prohibition,  (M).) 

The  efforts  which  the  clergy  made  at  an  early  period 
to  make  the  ecclesiastical  state  wholly  independent  of  the 
civil,  led  to  the  constant  employment  of  the  writ  of  pro-^ 
hibition  by  the  temporal  courts,  and  to  great  discussions, 
in  respect  to  the  proper  occasions  for  granting  it,  as  well 
as  the  proceedings  therein  of  which  it  is  expedient  here 
to  make  a  summary  statement.  See  3  Bl.  Com.  113-'14;. 
'  Bac.  Abr.  Prohibition,  (C)  &  seq. 

The  party  aggrieved  in  the  court  below  applies  to  the 
siiperior  court,  setting  forth,  in  a  suggestion  filed  in  the 
latter  com*t,  the  nature  and  causes  of  his  complaint,  in 
being  drawn  ad  aliud  examen  by  a  jurisdiction,  or  a  man- 
ner of  process  disallowed  by  the  law  of  the  land ;  upon 
which,  if  the  matter  alleged  appears  to  the  court  to  be 
sufficient,  the  writ  of  prohibition  immediately  issues, 
commanding  the  judge  of  the  inferior  court  not  to  hold, 
and  the  party  not  tx>  prosecute  the  plea.  But  sometimes 
the  point  may  be  too  nice  and  doubtful  to  be  decided 
merely  upon  a  motion,  and  then,  for  the  more  solemn  de- 
termination of  the  question,  the  party  applying  for  the 
prohibition  is  directed  by  the  court  to  declare  in  prohibit 
lion  ;  that  is,  to  prosecute  an  action  by  filing  a  declara- 
tion against  the  other,  upon  a  supposition  or  fiction, 
(which  is  not  traversable^  that  is,  not  to  be  denied,)  that 
he  has  proceeded  in  the  suit  below,  notwithstanding  the 
prohibition.  And  if,  upon  demurrer  and  Argument  there- 
upon, the  court  shall  finally  be  of  opinion  that  the  matter 
suggested  is  a  good  and  sufficient  ground  of  prohibition 
in  point  of  law,  then  judgment,  with  nominal  damages, 
shall  be  given  for  the  party  complaining,  and  the  defen- 
dant ;  and  also  the  inferior  court  shall  be  prohibited  from 
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proceeding  any  farther.  On  the  other  hand,  if  the  superior 
court  shall  think  it  no  competent  ground  for  restraining  the 
inferior  jurisdiction,  then  judgment  shall  be  given  against 
him  who  applied  for  the  prohibition  in  the  court  above, 
and  the  cause  is  remanded  to  the  inferior  court,  to  be  there 
determined,  in  pursuance  of  what  is  called  a  lorit  of  con- 
svltation^  because  upon  deliberation  and  consultation  held, 
the  judges  find  the  prohibition  to  be  ill-founded.  To 
award  a  writ  of  consultation  is,  therefore,  to  decline  to 
grant  the  prohibition.  And  even  in  ordinary  cases,  the 
writ  of  prohibition  is  not  absolutely  final  and  conclusive; 
for  though  the  ground  be  a  proper  one  in  point  of  law  for 
granting  the  prohibition,  yet  if  the  fact  that  gave  rise  to 
it  be  afterwards,  in  the  course  of  the  inquires  in  the  case, 
falsified,  the  cause  shall  be  remanded  to  the  inferior  jur- 
isdiction. If,  for  instance,  a  custom  be  pleaded  in  the 
spiritual  court,  a  prohibition  ought  to  go,  because  that 
ijourt  has  no  authority  to  try  it ;  but  if  the  fact  of  such  a 
custom  be  brought  to  trial  in  a  competent  court,  and  it 
be  there  found  that  there  is  no  such  custom,  a  writ  of  con- 
sanitation  will  be  awarded.  For  this  purpose  the  party 
prohibited  may  appear  to  the  prohibition,  and  take  a  de- 
cla7ution  filed  by  the  applicant,  (which  must  always  pur- 
sue the  suggestion,)  and  so  answer  the  same  as  to  plead 
to  issue  upon  it,  denying  the  contempt  and  traversing  the 
custom  upon  which  the  prohibition  was  grounded ;  and  if 
that  issue  be  found  for  the  defendant,  he  shall  then  have 
a  lorit  of  consultation  to  remand  the  cause  to  the  court 
below.  The  imt  of  considtation  may  also  be,  and  in 
England  is  frequently,  granted  by  the  court  without  any 
action  brought,  where,  after  a  prohibition  issued,  upon 
more  mature  consideration,  the  court  are  of  opinion  that 
the  matter  suggested  is  not  a  good  and  sufficient  ground 
to  stop  the  proceedings  below.  "  Thus  careful  has  the 
law  been,"  concludes  Blackstone,  ^^  in  compelling  the  in- 
ferior courts  to  do  ample  and  speedy  justice,  in  preventing 
them  from  transgressing  their  due  bounds,  and  in  allow- 
ing them  the  undisturbed  cognizance  of  such  causes  as  by 
right,  founded  on  the  usage  of  the  kingdom  or  act  of  par- 
liament, do  properly  belong  to  their  jurisdiction.  (3  6L 
Com.  113-'14 ;  High,  on  Extra.  Leg.  Kem's,  §  795  & 
seq ;  Bac.  Abr.  Prohibition,  (C)  to  (L) ;  Cronsher  v.  Col- 
lins, 1  ^aund.  136  &  notes.) 

In  England,  the  king's  superior  courts  at  Westminster 
have  a  superintendency  over  all  inferior  courts  of  what 
nature  soever,  and  are  by  law  intrusted  with  the  exposi- 
tion of  such  laws  and  acts  of  parliament  as  prescribe  the 
extent  and  boundaries  of  their  jurisdiction ;  so  that,  if 


PT.  II,  Div.ni,  CH.  I,  sEo.iii.]  wbongb  cognizable  in  courts.         315 

such  courts  assume  a  greater  or  other  power  than  is  al- 
lowed them  by  law,  or  if  they  refuse  to  allow  acts  of 
parliament,  or  expound  them  otherwise  than  according  to 
their  true  and  proper  interpretation,  the  superior  courts 
will  prohibit  and  control  them.  The  courts  to  which 
prohibitions  may  be  awarded,  and  the  manner  in  which 
the  superior  courts  determine  the  boundaries  of  all  in- 
ferior jurisdictions,  as  well  amongst  themselves  as  be- 
tween the  inferior  and  superior  tribunals,  are  judiciously 
set  forth  in  Bacon's  Abridgment.  (Bac.  Abr.  Prohibi- 
tion, (I).) 

In  what  instances  prohibitions  to  the  inferior  temporal 
courts  may  be  granted  may  also  be  seen  from  the  same 
work,  (Bac.  Abr.  Prohibition,)  (K) ;  to  which  reference  is 
likewise  made  for  the  instances  of  prohibitions  to  the 
spiritual  courts.     (Bac.  Abr.  Prohibition,  (L).) 

The  subject  of  prohibition  having  been  thus  far  un- 
folded, according  to  the  practice  prevailing  in  England, 
it  is  best  to  bring  under  the  same  head  the  doctrines,  and 
especially  t\iQ  practice^  touching  the  subject  as  it  exists  in 
Virginia. 

The  writ  of  prohibition  is  mentioned  as  an  established 
proceeding  by  Glanvil,  temp.  Hen.  II,  (A.  D.  1187), 
used  especially  to  restrain  the  courts  ecclesiastical^  (Glan- 
vil, B.  II,  c.  VIII,  p.  56,  &c  :  Id.  B.  IV,  c.  XII,  p.  96, 
<fec.) ;  and  seems  to  have  been  a  familiar  process  from  the 
very  earliest  periods  of  the  common  law.  (1  Eeeve's  Hist. 
Eng.  Law,  141,  175,  453.)  Hence,  although  we  had  no 
statute  upon  the  subject  until  1850,  the  writ  existed  with 
us,  as  at  common  law.  Thus,  it  could  be  granted  only  by 
the  superior  courts^  and  not  by  the  county  courts,  (Jack- 
son V.  Maxwell,  5  Band.  637) ;  and  the  proceeding  was 
hy  suggestion  in  writing,  setting  forth  the  facts  relied  on 
hy  the  applicant,  and  verified  by  affidavit.  (Miller  v.  Mar- 
shall, 1  Va.  Cas.  158  ;  Jackson  v.  Maxwell,  5  Band.  637.) 

The  tenor  of  the  suggestions  is  exemplified  in  Miller  v. 
Marshall  &  al,  1  Va.  Cas.  158;  Hutson  v.  Lowry  &  al,  2 
Va.  Cas.  42 ;  and  very  elaborately  in  Grant  v.  Gould,  2 
H.  Bl.  69  &  seq. 

Our  present  statutes  prescribe  with  precision  what 
courts  may  award  the  writ,  and  modify  considerably  and 
to  advantage  the  common  law  proceedings  under  it,  but 
make  no  change  in  the  cases  to  which  it  is  applicable ; 
that  is,  they  leave  intact  the  great  principle  that  the  pur^ 
pose  of  the  writ  of  prohibition  is  to  keep  the  various  inferior 
courts  within  the  bounds  of  their  several  jurisdictions. 
(Bac.  Abr.  Prohibition;  Burch  v.  Hardwick,  23  Grat. 
^8-'9.) 
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Let  US  consider,  therefore,  (1),  The  courts  which,  in  Vir- 

?*nia,  are  empowered  to  award  a  writ  of  prohibition  ;  (2), 
he  proceedings  in  prohibition  in  Virginia ;  and  (3),  The 
cases  to  which  the  writ  of  prohibition  has  been  applied  in 
Virginia,  and  those  in  which  it  has  been,  or  would  be 
denied. 

(1),  The  courts  which,  in  Virginia,  are  empowered  to 
award  a  writ  of  prohibition. 

The  courts  of  general  jurisdiction  to  award  prohibitions 
are  the  circuit  courts^  namely,  of  the  county  or  corporation 
in  which  is  the  record,  or  proceeding  to  which  the  writ 
relates,  or  the  judge  of  such  circuit  court  in  vacation,  (V. 
0.  1873,  c.  165,  §  4) ;  and  also  the  corporation  courts  in 
termy  as  having,  within  their  respective  corporations,  both 
by  the  constitution,  (Va.  Const.  Art.  VI,  §  14),  and  by 
statute  (V.  C.  1873,  c.  154,  §  38),  the  same  jurisdiction  as 
the  circuit  courts. 

These  courts,  therefore,  will  award  prohibitions  to  jus- 
tices of  the  peace^  and  the  circuit  courts,  or  judges  in  vaca- 
tion, to  the  county  courts,  or  to  whatsoever  inferior  judi- 
cial tribunal  besides,  may  be  supposed  to  exist. 

The  court  of  appeals  is  charged  with  power  to  grant  pro- 
hibitions to  the  circuit  and  corporation  courts  generally, 
and  particularly  to  the  hustings  and  chancery  court  of  the 
city  of  Richmond.  (Va.  Const,  1869,  Art  VI,  §  2  ;  V- 
C.  1873,  c.  156,  §4,13.) 

(2),  The  Proceedings  in  Prohibition  in  Virginia. 

The  statute  (which  originated  in  1850,  and  was  taken 
from  1  Wm.  IV,  c.  21,  §  1),  introduces  several  modifica- 
tions of  the  proceedings  at  common  law,  the  principal  ef- 
fects of  which  are  to  dispense  vnth  the  suggestion  inwritingy 
if  the  applicant  shall  think  fit,  and  to  strip  the  proceeding 
of  its  Jictitious  form,  leaving  its  substance  only.  The 
enactment,  as  it  stands  in  the  code  of  1873,  is  a^  follows: 

'^  It  shall  not  be  necessary  to  file  a  suggestion  on  any 
application  for  a  vrrit  of  prohibition,  but  the  same  may 
be  applied  for  on  affidavits  only ;  and  in  case  the  party 
applying  be  directed  to  declare  in  prohibition  before  writ 
issued,  the  declaration  shall  be  expressed  to  be  on  behalf 
of  such  party  only,  and  not  on  the  behalf  of  the  party  and 
of  the  commonwealth,  and  shall  contain  and  set  forth,  in 
a  concise  manner,  so  much  only  of  the  proceeding  as  may 
be  necessary  to  show  the  ground  of  the  application,  with- 
out alleging  the  delivery  of  a  writ,  or  any  contempt,  and 
shall  conclude  by  praying  that  a  writ  of  prohibition  may 
issue,  to  which  declaration  the  defendant  may  demur,  or 
plead  such  matters,  by  way  of  traverse  or  otherwise,  as 
may  be  proper  to  show  that  the  writ  ought  not  to  issue^ 
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and  conclude  by  praying  that  such  writ  may  nqt  issue ; 
and  judgment  shall  be  given  that  the  writ  of  prohibition 
do  or  do  not  issue  as  justice  may  require ;  and  the  party 
in  whose  favour  such  judgmenf  is  given,  whether  on  ver- 
dict or  otherwise,  shall  recover  his  costs ;  and  in  case  a 
verdict  shall  be  given  for  the  plaintifF  the  jury  may  assess 
damages,  for  which  judgment  shall  also  be  given ;  but 
such  assessment  shall  not  be  necessary  to  entitle  the 
plaintiff  to  costs."     (V.  C.  1878,  c.  152,  §  1.) 

In  pursuance  of  these  provisions,  therefore,  the  follow- 
ing, as  is  observed  by  Judge  Moncure,  in  Mayo,  Mayor, 
V.  James,  12  Grat.  26,  would  seem  to  be  the  proper 
course  to  be  followed  on  an  application  for  a  writ  of  pro- 
hibition :  the  ground  of  the  application  should  be  set  out 
in  a  proper  suggestion,  verified  by  afBdavit,  as  to  such 
material  facts  as  do  not  appear  on  the  record ;  or  in  affi- 
davits  instead  of  a  suggestion,  according  to  the  Code.  If 
upon  such  suggestion  or  afiidavit,  the  court  or  judge  be 
clearly  of  opinion  that  there  is  no  good  ground  for  a  pro- 
hibition, it  ought  at  once  to  be  denied.  But  if  otherwise, 
a  TuU  shomld  he  made  upon  the  adverse  party  to  show 
cause  why  the  writ  shouldnot  be  issued ;  for  all  the  au- 
thorities seem  to  show  that  such  a  rule  is  necessary. 
(Com.  Dig.  Prohibition,  (H.  1);  Bac.  Abr.  Prohibition, 
(F) ;  Croucher  v.  Collins,  1  Saund.  136,  n  (1) ;  Arnold 
V.  Shields,  5  Dana,  (Ky.),  18  :  Ex-parte  Williams,  4  Pike. 
(Ark.)  542,  545  ;  State  v.  Allen,  2  Ired.  (N.  C),  Law, 
183.)  The  execution  of  the  rule  upon  the  party  and  the 
judge  of  the  inferior  court  will  have  the  effect  of  a  pro- 
hibition quovsque^  or  until  the  discharge  of  the  rule.  Upon 
the  return  of  the  rule  executed^  the  court  or  judge  will 
make  it  absolute  or  discliarge  it,  as  may  then  seem  to  be 
proper ;  and  in  case  he  is  minded  to  make  it  absolute, 
the  applicant,  in  the  discretion  of  the  court  or  judge,  or 
at  the  instance  of  the  defendant,  (unless  the  court  or  judge 
shall  deem  it  unnecessary)  may  be  directed  to  declare  in 
prohibition  before  the  writ  is  issued ;  and  if  suclj  direction 
be  given,  the  further  proceedings  in  the  case  will  be  in 
accordance  with  the  Code  as  cited  above.  The  ultimate 
prayer,  both  of  the  petition  and  declaration  (when  a  decla- 
ration  is  necessary,  which  is  not  always  the  case),  is  that 
a  writ  of  prohibition  be  awarded :  and  when  the  case  has 
been  fully  heard,  whether  on  petition  and  answer,  or  on 
declaration  and  formal  pleadings,  the  judgment,  whether 
for  or  against  issuing  the  writ,  is  9^  final  judgment^  and  as 
such  may  be  removed  by  supersedeas  to  an  appellate  court. 
{Burch,  Mayor,  &c.  v.  Hardwicke,  23  Grat.  56  &  seqj; 
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Supervisors  of  Culpeper  Co.  v.  Gorrell  &  al,  20  Grat. 
■  498-'9.) 

Where  the  petition  sets  forth  the  facts  clearly  and 
fully, — as  clearly  and  fully  as  a  declaration  would, — there  is 
no  need  to  require  the  applicant  to  declare,  especially  if 
the  defendants  have  answered  fully.  The  utmost  that 
the  court  would  do  in  such  a  case  is  to  order  the  petition 
to  be  treated  as  a  declaration.  (Supervisors,  &c.  v.  Gorrell 
&al8,  20Grat.  524-'5.) 

The  suggestion  on  which  a  prohibition  is  founded,  or 
.  in  onr  practice  the  affidavit,  if  there  is  no  suggestion,  has 
been  sometimes  likened  to  a  writ  commencing  an  ordinary 
action ;  and  where  the  declaration,  when  one  is  filed, 
varies  from  it,  it  has  been  sometimes  claimed  as  ground 
of  demurrer.  Allowing  the  analogy  between  the  sugges- 
tion or  petition  or  the  affidavit  and  a  writ  in  an  ordinary 
action  to  be  well-founded,  a  variance  between  such  sug- 
gestion, &c.,  and  the  declaration  would  not  under  our 
statute  (V.  0.  1873,  c.  167,  §  19,)  be  the  subject  of  a 
demurrer  at  all,  but  could  be  taken  advantage  of  no  other 
wise  than  by  a  plea  in  abatement,  which  must  be  put  in  at 
an  early  period  of  the  cause.  (Warwick  v.  Mayo,  15 
tirat.  535-6.) 

(3),  Cases  where  the  Writ  of  Prohibition  has  been 
awarded,  in  Virginia;  and  also  where  it  has  been  denied; 

Ist,  The  writ  of  prohibition  has  been  granted  in  Vir- 
ginia,— 

1,  Where  a  title  to  a  freehold  rent  was  bona  fide  drawn  in 
question  before  sl  justice  of  the  peace.  Granted  by  the  dreuit 
court.     (Miller  v.  Marshall,  1  Va.  Cas.  158;) 

2,  Where  a  title  to  a  freehold  estate  in  land  was  bona  fide 
drawn  in  question  before  sl  justice  of  the  peace.  Granted 
by  the  circuit  court.  (Warwick  v.  Mayo,  Mayor,  &c.,  15 
Grat.  542.) 

3,  Where  a  debt  larger  than  the  jurisdiction  of  a  justice 
of  the  peace  (amounting  to  $80),  was  divided  into  four 
part^,  for  each  of  which  ($20),  a  note  was  taken,  and  when 
all  were  due,  suit  was  brought  on  all,  {four  several  suits) 
before  a  justice.  Prohibition  granted  by  the  circuit  court 
to  the  justice  and  to  the  parties.  (Hutson  v.  Lowry  ife 
al,  2  Va.  Cas.  42.) 

4,  Where  a  county  court  granted  a  prohibition  to  a  justice 
of  the  peace,  a  prohibition  was  granted  to  a  county  court, 
from  the  circuit  court.    (Jackson  v.  Maxwell,  5  Rand.  636.) 

5,  To  prevent  a  county  court  from  giving  judgment  for 
costs  in  case  of  a  contested  election.  (West  v.  Ferguson,  16 
Grat.  270.) 

6,  To  restrain  a  circuit  court  from  taking  appellate  cog- 
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nizance  of  a  cause  decided  by  the  county  court,  in  a  case- 
where  no  such  appellate  cognizance  is  given  by  law.  (Super- 
visors, &c.,  Gorrell  &  als,  (20  Grat.  484;  French  v. 
Novel,  22  Grat.  456-'7.)  Granted  by  the  court  of  appeals. 
2nd,  The  writ  of  prohibition  has  been  denied  in  Virginia 
in  the  cases  following: 

1.  To  restrain  the  mar/or  of  a  city  from  trying  cases  of 
imputed  violation  of  a  dig  ordinance^  alleged  to  be  in  con- 
flict with  a  State  law.     (Mayo  v.  James,  12  Grat.  17.) 

2.  To  restrain  any  inferior  court  from  exercising  juris- 
diction in  any  particular  case^  if  the  inferior  court  Tuis^ 

jurisdiction  in  any  case  of  that  kindy  for  that  is  the  func- 
tion of  a  writ  of  error.     {Ex-parte  Ellyson,  20  Grat.  24.) 

3.  To  restrain  the  executive  officer*  of  a  dty,  {e.  g,  the 
mayor),  in  the  administration  of  his  executive  functions^ 
the  writ  of  prohibition  being  applicable  only  to  courts^  and 
to  courts  inferior  to  that  which  grants  the  writ.  (Burch, 
Mayor,  &c.  v.  Hardwicke,  23  Grat.  56,  &c.) 

4.  To  restrain  an  inferior  court  after  its  judgment  ha& 
been  given  Bjxd  fully  executed. 

•      See  Hutson  v.  Lowry  A  al,  2  Va.  Cas.  42 ;  French  v.. 
Noel,  22  Grat.  456-'7.' 
2*.  All  other  Causes  not  included  under  any  of  the  Previous 
Classes. 

This  class  embraces  all  cases  at  law  and  in  equity;  all 
causes  of  police  and  economy,  and  all  cases  referred  by 
statute  to  the  courts  of  law  and  equity;  and  it  is  easy 
to  see  that  it  must  compose  immensely  the  largest  part  of 
the  cognizance  of  those  courts. 
2®.  The  Wrongs  Cognizable  in  the  Several  Classes  of  Courts  in 
Virginia. 

Taking  into  view  as  well  the  Federal  as  the  State  courts,, 
which  administer  justice  in  Virginia,  we  may  make  two 
classes  of  courts,  whose  cognizance  is  to  be  particularly  dis- 
criminated, namely:  (1),  The  courts  of  adviiraUy  and  mari- 
time jurisdiction^  which,it  will  be  remembered,  are  exclusively 
Federal;  and  (2),  The  courts  of  common  law  and  equity ^  some 
of  which  are  State^  and  others  Federal ; 
W.  C. 
1*.  The  Wrongs  Cognizable  in  the  Admiralty  and  Maritime 
Courts  in  Virginia. 

The  constitution  of  the  United  States  (Art.  Ill,  §  ii,  1) 
extends  the  judicial  power  of  the  United  States  to  ^^all  causes 
of  admiralty  and  maritime  jurisdiction,"  without  defining  its 
limits;  and  Congress,  by  the  judiciary  act  of  24t}i  Septem- 
ber, 1789,  conferred  upon  the  district  courts  of  the  TJnited 
States  eosclusive  original  cognizance  of  all  civil  causes  of  ad- 
miralty and  maritime  jurisdiction.     (1  Bright.  Dig.  24,  §  1 ; 
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XT.  S.  Ftats.  76-'7,  §  9;  Rev.  Stats.  U.  8.  94,  §  663,  (cl.  8) ; 
Ketland  v.  The  Cassius,  2  Dal.  365 ;  Gov.  of  Georgia  v. 
Madrazo,  1  Pet.  121;  Strattonv.  Jarvis,  8  Pet.  11;  Jacker 
V.  Montgomerv,  13  How.  498;  Bac.  Abr.  Courts  of  Adm. 
(c.) ;  Id.  Courts  of  U.  S.  (B)  II,  §  2,  (4) ;  The  Moses  Tay- 
lor, 4  Wal.  411 ;  Hine  v.  Trevor,  4  Wal.  566 ;  The  Belfast, 
7  Wal.  624 ;  The  Eagle,  8  Wal.  15 ;  The  Lottawanna,  20 
Wal.  201 ;  S.  C.  20  Wal.  558.) 

The  limits  of  the  admiralty  and  maritime  jurisdiction  were 
very  imperfectly  defined  for  more  than  fifty  years  after  the 
organization  of  the  government.  It  had  always  been  ad- 
mitted that  the  sybjecirtnatter  of  a  contract  or  service  gave 
jurisdiction  to  the  admiralty,  and  the  locality  in  case  of 
coUision  of  vessels,  or  any  other  tort ;  but  the  locality  had 
been  rigorously  confined  within  the  M  and  flow  of  the  tide, 
(Steamboat  Jefferson,  10  Wheat.  428 ;  Peyroux  v.  Howard 
&  als,  7  Pet.  342 ;  The  Orleans  v.  Phoebus,  11  Pet,  175 ; 
XJ.  8.  V.  Coombs,  12  Pet.  72);  and  in  Waring  v.  Clarke,  it 
^eems  to  have  been  regarded  as  an  important  step  in  ad- 
vance to  hold,  as  was  held  in  that  case,  that  the  admiralty 
jurisdiction  in  cases  of  collision  or  other  tort,  extdhded  as 
far  up  a  river  as  the  tide  ebbs  and  flows^  though  it  may  be 
infra  corpics  comitatuSy  within  the  bodv  of  some  county. 
(Waring  v.  Clarke,  5  How.  441,  463-4.)' 

That  case,  which  was  decided  in  1847,  ascertained  also, 
that  the  grant  in  the  constitution  extending  the  judicial 
power  of  the  United  States  "  to  all  cases  of  admiralty  and 
maritime  jurisdiction,"  is  neither  to  be  limited  to,  nor  in- 
terpreted by,  what  were  cases  of  admiralty  jurisdiction  in 
England  when  the  constitution  was  adopted,  but  rather  by 
reference  to  the  jurisdiction  exercised  by  the  vice-admiralty 
courts  in  America  previous  to  the  Revolution,  and  by  the 
■courts  of  admiralty  established  by  the  respective  States 
during  the  Revolution,  and  prior  to  the  adoption  of  the 
United  States  constitution.  (Waring  v.  Clarke,  5  How.  454 
•<fe  seq.)  This  view  was,  in  1848,  confirmed  by  the  judg- 
ment of  the  supreme  court  in  N.  J.  Steam  Nav.  Co.  v.  Mer- 
•chants  Bank,  6  How.  386  &  seq.,  and  has  been  acquiesced 
in  ever  since. 

But  the  case  of  Waring  v.  Clarke  brought  the  supreme 
court  face  to  face  with  the  difficulties  and  perplexities  re- 
sulting from  the  limitation  (which  had  theretofore  prevailed) 
of  the  admiralty  jurisdiction  to  waters  within  the  ebb  and 
JUm  of  the  tide.  The  collision  in  that  instance  occurred 
on  the  Mississippi  river,  about  one  hundred  miles  above  New 
Orleans,  and  there  was  much  doubt  whether  the  tide  flowed 
so  high.  There  was  a  good  deal  of  conflicting  evidence,  but 
4;he  majority  of  the  court  thought  there  was  suflicient  proof 
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of  tide  there,  and  consequently  it  was  not  needful  to  con- 
sider whether  the  admiralty  power  extended  higher.  Mean- 
while the  immense  extension  of  commerce  by  water  over  the 
vast  river  system  of  the  West,  and  over  the  great  lakes  of 
the  North,  suggested  irresistibly  the  abandonment  of  the 
common  law  idea  of  navigability^  namely,  the  flow  of  the 
tide,  which,  however  applicable  to  the  insular  situation  of 
England,  was  ridiculously  out  6f  place  in  i:eference  to  the 
.  great  rivers  of  a  continent  and  its  inland  seas,  where  hostile 
fleets  have  encountered ;  and,  in  1851,  in  the  famous  case 
of  the  Gennessee  Chief  v.  Fitzhugh,  12  How.  453  &  seq,  a 
new  departure  was  taken,  and  the  doctrine  laid  down  that 
the  admiralty  and  maritime  jurisdiction  granted  to  the  Fed- 
eral government  by  the  constitution  of  the  United  States  is 
not  limited  to  tide  water,  hut  extends  to  all  pvhlic  navigable 
lakes  and  riverSy  where  commerce  is  carried  on  between  dif- 
ferent States,  or  with  a  foreign  nation. 

This  doctrine  has  ever  since  prevailed,  and  was  acted  upon 
in  the  Magnolia,  20  How.  298 ;  Phila.  Wil.  &  Balto.  Co.  v. 
Phila.  &  Havre  de  Grace  Co.  23  How.  215 :  The  Hine  v. 
Trevor,  4:  Wal.  669 ;  The  Eagle,  8  Wal.  26.  If  the  water  be 
navigable,  it  seems  to  be  not  material  that  it  is  an  artificial 
channel,  if  it  connects  navigable  lakes,  &c. — e.  g,,  the  Wet- 
land canal,  connecting  lakes  Erie  and  Ontario.  (1  Abb.  U. 
S.  Pract.  353.) 

Such  being  the  locality  which  determines  the  jurisdiction 
of  the  admiralty  courts  when  it  depends  on  locality,  we  are 
now  to  consider  the  several  classes  of  causes  which  are  em- 
braced within  the  admiralty  cognizance  of  the  United  States. 
They  may  be  enumerated  as  follows:  (1), Maritime  contracts; 
(2),  Maritime  torts ;  (3),  Prize-causes ;  and  (4),  Seizures 
under  the  laws  of  impost,  navigation,  or  trade  of  the  United 
States,  made  on  waters  navigable  from  the  sea  by  vessels  of 
ten  or  more  tons ; 
W.  C. 
1*.  Maritime  Contracts. 

It  will  be  remembered,  that  a  maritime  contract  depends, 
not  as  the  earlier  English  cases  suppose,  on  the  place  where 
it  is  m,ade,  nor  upon  the  locality  where  it  is  to  he  perform^, 
nor  upon  the  fact  that  it  is  or  is  not  under  seal,  but  upon 
its  subject-matter.  If  the  subject  be  maritime,  the  con- 
tract is  maritime,  although  it  be  made  on  land,  and  is  to 
be  performed  on  land,  and  is  under  seal.  Hence,  contracts 
which,  being  in  their  nature  maritime,  are  cognizable  in 
the  admiralty  courts,  may  be  enumerated  as  follows;  many 
of  the  cases  which  illustrate  each  class  being  omitted  here, 
because  they  have  already  been  stated  in  detail.  Ante,  p. 
250,  &G.,  to  which  the  student  is  referred : 

Vol.  IV.-«1 
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w.  c. 

1'.   Contracts   of    Charter^Party^  and  of  Affreightment  on 
waters  navigable  for  vessels  used  in  commerce. 

See  N.  J.  St.  Nav.  Co.  v. Merchants  Bk., 6  How. 344,  &c. 
2'.  Contracts  for  Transportation  of  Passengers  on  navigable 
waters. 

See  The  Moses  Taylor,  4  Wal.  411,  431. 
3'.  Maritime  Liens^  arising  either  out  of  contrcu^t,  {e.  g,  of 
afiFreightment),  or  out  of  tort^  {e,  g.  from  collision.) 
See  The  Belfast,  7  Wal.  625,  642  &  seq,  &c. 
4'.  Contracts  with  Ship-carpenters^  Material-men^  &c.,  for 
repairs,  materials,  and  out-fit  of  a  ship   belonging  to  a 
foreign  nation^  or  another  State. 

See  The  Aurora,  1  Wheat.  106,  &c. ;  The  Lottawanna, 
21  Wal..  538,  578,  581. 
5'.  Contracts  of  Pilotage  and  of  Salvage,  express  or  implied. 
See  1  Abb.  U.  S.  Pract.  151 ;  The  Sybil,  4  Wheat.  98; 
Hobart  v.  Drogan,  10  Pet.   108  ;  Houseman  v.  The  N. 
Carolina,  15  Pet.  40;  U.  S.  v.  Coombs,  12  Pet.  72 ;  The 
Island  City,  1  Black,  121 ;  The  Comanche,  8  Wal.  448; 
1  Abb.  U.  S.  Pract.  572. 
6^  Bottomry  Contracts,  whether  under  seal  or  not,  for  money 
lent  to  ships  in  foreign  parts,  to  enable  them  to  complete 
the  voyage. 

See  Menetone  v.  Gibbons,  3  T.  R.  269 ;  2  Abb.  XJ.  S. 
Pract.  407 ;  The  Aurora,  1  Wheat.  96 ;  Ins.  Co.  v.  Dun- 
ham, 11  Wal.  27. 
7*.  Contracts  for  Marine  Insurance ;  that  is,  for  risks  on 
navigable  waters. 

See  Marine  Ins.  Co.  v.  Dunham,  11  Wal.  29,  35. 
8'.  Contracts  for  wages  of  Mariners  and  StAordinate  officers, 
and  of  Master,  if  the  credit  in  the  latter  case  were  given, 
not  as  usual  to  the  owners,  but  to  the  Ship. 

See  the  Thomas  Jefferson,  10  Wheat.  428 ;  Leon  v. 
Galceron,  11  Wal.  187-'8  ;  2  Abb.  U.  S.  Pract.  397-'8; 

I  Do.  613,  &c. 

9'.  Surveys  of  Vessels  damaged  by  the  perils  of  the  sea. 
See  Janney  v.  Col.  Ins.  Co.  10  Wheat.  412,  415,  418. 
And  to  these  may  be  added,  in  default  of  a  more  legiti- 
mate place  for  it, — 
10'.  Proceedings  where  Joint-owners  of  a  Ship  disagree  as 
to  its  employment,  to  require  a  "  stipulation,'^^  (that  is,  a 
bond  of  indemnity),  for  its  safe  return. 

See  Abb.  U.  S.  Pract.  632 ;  The  Orleans  v.  Phoebus, 

II  Pet.  175 ;  2  Abb.  U.  S.  Pract.  404. 
2^.  Maritime  Torts. 

The  locality  where  the  tort  was  committed  determines 
the  jurisdiction.     It  must  have  been  on  navigable  watere 
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in  order  to  come  within  the  admiralty  cognizance,  (that  is, 
on  waters  navigable  for  vessels  employed  in  commerce), 
and  affording  a  communication  with  another  State  or  a  foreign 
country ;  and  that  being  so,  it  is  immaterial  whether  the 
water  be  land-locked  or  open,  salt  or  fresh,  influenced  by 
the  tide  or  not,  lying  wholly  in  one  State,  or  extending 
into  or  through  several.  And  the  jurisdiction,  so  far  as  it 
is  in  rem^  is  exclusive  ;  but  any  common  law  action  inper- 
soTianiy  appropriate  to  the  wrong  (but  not  an  attachment} 
is  maintainable  in  the  State  courts,  or  (in  a  proper  case)  in 
the  United  States  circuit  courts,  by  express  reservation  of 
the  ninth  section  of  the  judiciary  act  of  1789.  (Gennes- 
see  Chief  v.  Fitzhugh,  12  How.  443 ;  The  Hine  v.  Trevor, 
4  Wal.  561 ;  Ins.  Co.  v.  Dunham,  11  Wal.  26;  Ante^  p. 
252,  1  Abb.  U.  S.  Pract.,  385  &  seq;  2  Do.  404.) 
3®.  Prize- Causes. 

This  subject  having  been  already  explained,  {AniCy  p. 
252,  &c.),  the  student  is  desired  to  look  back  to  that  pas- 
sage.    See  also,  1  Abb..  U.  S.  Pract   545  &:  seq. 
4*.  Seizures  under  laws  of  Impost,  Navigation,  or  Trade  of 
United  States,  made  on  Waters  navigable  from  the  Sea,  bg 
Vessels  of  ten  or  more  ions. 

This  exercise  of  maritime  jurisdiction  being  exclusively 
statutory y  the  student  is  referred  to  1  Bright.  Dig.  25,  §  1 ; 
1  U.  S.  Stats.  76-7,  §  9 ;  Rev.  Stats.  U.  S.  94,  §  563,  (cL 
8,  8);  Id.  110,  §  629,  (cl.  4,)  and  to  1  Abb.  U.  S.  Pract. 
291,  624  &  seq;  2  Do.  429-'30  &  seq. 
2*.  Wrongs  Cognizable  in  the  Courts  of  Common  Law  and 
Equity  in  Virginia, 

The  student  will  bear  in  mind  that  whilst  the  Federal 
courts  administer  justice  in  Virginia,  in  many  cases  in  law 
and  fquityy  yet  most  of  the  causes  which  will  be  mentioned 
under  this  head,  belong  exclusively  to  the  State  courts. 

As  we  have  no  ecclesiastical  courts,  nor  any  permanent 
military  courts,  like  the  court  of  chivalry,  it  is  apparent  that 
the  causes  cognizable  in  those  two  classes  of  courts  either 
do  not  exist  here,  or  must  be  referred  to  the  courts  of  law 
and  equity.     Hence,  matrimonial  and  testamentary  causes 
must  be  introduced  under  this  head,  and  also,  a  class  to 
which  Blackstone  assigns  no  specific  place,  namely,  causes 
relating  to  public  police  and  economy.     The  classification, 
therefore,  of  wrongs  cognizable  in  the  courts  of  common  law 
and  equity  may  stand  as  follows,  namely: 
(1),  Matrimonial  Causes; 
(2),  Testamentary  and  Tutorial  Causes ; 
(3),  Causes  relating  to  Public  Police  and  Economy; 
(4),  Causes  relating  to  Public  Justice; 
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(5),  All  other  Civil  Injuries,  not  belonging  to  the  Ad- 
miralty or  Maritime  Cognizance ; 

W.  C. 
1®.  Matrimonial  Causes. 

The  matrimonial  causes  are.  substantially  the  same  as  in 
England,  {Aniej  p.  302,  &  seq,)  save  only,  that  there  seems 
to  be  with  us  no  court  empowered  to  entertain  a  suit  for 
the  restitution  of  conjugal  rights^  (1  Insts.  Com.  &  Stat.  Law, 
281.)     As  to  writs  to  compel  a  ceUbraiion  of  the  marriage^ 
in  pursuance  of  a  previous  contract,  no  such  jurisdiction 
has  existed  in  England  for  more  than  one  hundred  years, 
(not  since  A.  D.  1753) ;  and  none  ever  existed  here.     (1 
Insts.  Com.  &  Stat.  Law,  238,  289).     Matrimonial  causes, 
therefore,  in  Virginia  are  as  follows: 
(1),  Suits  causa  jactUationis  Matrimonii ; 
(2),  Suits  for  Divorce ;  and 
(3),  Suits  for  Alimony ; 
W.  C. 
1^  Suits  Causa  JactUationis  Matrimonii, 

For  the  nature  of  these  suits,  see  3  Bl.  Com.  98 ;  1 
Insts.  Com.  &  Stat.  Law,  280-'81 ;  Ante,  p.  808,  &c. 

The  jurisdiction  in  such  cases  belongs  to  the  StAte 
courts;   and  in  Virginia,  to  the  circuit  and  corporation 
courts  in  chancery.     (V.  C.  1878,  c.  105,  §  8  &  seq;  Id.  c. 
154,  §  38;  Va.  Const.  1869,  Art.  VI,  §  14.) 
2'.  Suits  for  Divorce. 

See  Ante,  p.  803,  &c. ;  1  Insts.  Com.  &  Stat,  Law,  254 
&  seq. 
W.  C. 
1«.  Suits  for  Divorce  a  Mensa  et  Toro. 

Suits  for  divorce  arc  cognizable  exclusively  in  the  State 
•  courts,  and  suits  for  divorce  a  mensa  et  tore  belong  in 
Virginia  to  the  circuit  courts  in  chancery,  (V.  0.  1878, 
c.  105,  §  8  &  seq ;  13,)  and  to  the  corporation  courts,  also 
in  chancery,  (V.  C.  1873,  c.  154,  §  88:  Va.  Const.  1869, 
Art.  VI,  §  13, 15) ;  1  Insts.  Com.  &  Stat.  Law,  259,  &c., 
267,  &c. 
.2*.  Suits  for  Divorce  a  YincuLo  Matrimonii. 

Suits  for  divorce  a  vinculo  m^atrim/mii  may  with  us  be 
for  supervenient  causes,  as  well  as  for  such  as  existed  at 
the  time  of  the  marriage.  (1  Insts.  Com.  &  Stat.  Law, 
5261  &  seq.)  The  jurisdiction  is  vested  exclusively  in  the 
JState  courts;  and  where  the  marriage  is  voidable  for 
consanguinity  or  affinity^  it  may  be  exercised  by  the 
county  or  corporation  courts  as  incident  to  their  criminal 
jurisdiction,  (V.  C.  1873,  c.  192,  §  8 ;  Id.  c.  105,  §  1) ; 
whilst  in  all  other  cases,  and  in  those  also,  the  jurisdic- 
tion may  be  administered  by  the  circuit  and  corporation 
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courts  in  chancery.     (V.  C.  1873,  c.  106,  f  8  &  seq ;  Id. 
c.  154,  §  38 ;  Va.  Const.  Art.  VI,  §  14.) 
3'.  Suits  for  Alimony. 

See  3  Bl.  Com.  94-'6 ;  1  Insts.  Com.  &  Stat.  Law, 
281  &  seq. 

This  jurisdiction  also  is  possessed  exclusively  by  the  State 
courta,  and  in  Virginia  by  the  same  courts  that  grant  di- 
vorces, namely,  tlie  circuit  and  corporation  courts  in  chan- 
cery^  either  as  incident  to  the  grant  of  a  divorce  a  mensa 
or  a  vinculoj  or  independently  of  either.  (V.  C.  1873,  c. 
106,  §  10,  12 ;  1  Insts.  Com.  &  Stat.  Law,  281  &  seq.) 
2*.  Testamentary  and  Tutorial  Causes. 
1'.  The  Probate  of  Wills. 

The  probate  of  wills,  and  the  granting  of  letters  of  ad- 
ministration, and  the  appointment  of  guardians,  together 
with  the  function  of  auditing  the  accounts  of  all  tliese  fi- 
duciaries, and  taking  the  needful  steps  to  secure  the  in- 
teresta  committed  to  them,  are  in  the  United  States  con- 
fided always  to  secular  cou7*ts,  which,  even  if  they  have  no 
other  jurisdiction,  may  without  much  inaccuracy  be  classed 
among  the  courts  of  common  law  and  equity.  In  Virginia 
these  causes  belong  to  courts  which  have  a  very  large  cog- 
nizance besides,  includingcases  both  at  law  and  in  equity. 
Thus  it  is  provided  that  "  the  circuity  county^  and  corpora- 
tion courts  shall  have  jurisdiction  to  hear  and  determine 
suits  and  controversies  testamentary,"  and  "in  the  case  of 
a  person  dying  intestate,  to  hear  and  determine  the  right 
of  administration  of  his  estate,"  according  to  rules  pre- 
scribed which  ascertain  with  precision  the  county  or  cor- 
poration to  whose  courts  application  is  to  be  made.  (V. 
C.  1873,  c.  118,  §  23  &  seq;  Id.  c.  126,  §  1,  2,  3,  4  & 
seq ;  Id.  c.  128,  §  1,  2,  4  &  seq.) 
2'.  The  Granting  of  Letters  of  Administration. 

See  the  preceding  head,  (1'). 
3'.  The  Appointment  of  Guardians. 

Our  statutes  enact  that  every  father  may,  by  his  last 
will  and  testament,  appoint  a  guardian  for  his  child,  bom 
or  to  be  bom,  and  for  such  time  during  its  infancy  as  he 
shall  direct ;  but  the  appointment  is  void  unless,  within 
six  months  after  the  probate  of  the  will,  the  person  so  ap- 
pointed shall  appear  in  the  court  in  which  the  vnll  shall 
oe  proved,  and  give  bond  as  required  by  law.  (V.  C. 
1873,  c.  123,  §  1,  2.)  They  moreover  enact  that  "  the 
circuit,  county,  or  corporation  court  of  any  county  or  cor- 
poration in  which  any  minor  resides,  or  if  he  be  resident 
out  of  the  State,  in  which  he  has  any  estate,  may  appoint 
a  guardian  for  him,  unless  he  have  a  guardian  appointed 
as  aforesaid  by  his  father.''  (V.  C.  1873,  c.  123,  §  3  & 
seq.)  . 
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4'.  Auditing  Accounts  of  Executors,   Administrators,  and 
Guardians. 

The  courts  which  grant  probate  of  wills,  and  which 
appoint  administrators  and  guardians  are  charged  with 
the  duty  of  auditing  their  accounts,  and  of  controlling 
tlieir  conduct,  so  far  as  the  same  can  be  effected  by  pro- 
ceedings ex-parte.  (V.  C.  1873,  c.  126,  §  12  &  seq  ;  Id. 
c.  127,  §  1  &  seq;  Id.  c.  128,  §  1,  2,  4  &  seq;  17,  18 
&  seq.) 
3®.  Causes  Concerning  IhihUc  Police  and  Economy  ;  W  C. 
1'.  Causes  concerning  Puhlic  Roads  and  Landings^  &c. 

Roads,  landings,  and  bridges  are  under  the  jurisdiction 
of  the  county  cotirt^  which  may  cause  bridges  to  be  erected 
and  roads  and  landings  to  be  established,  and  again  to  be 
discontinued,  aa  it  shall  judge  will  best  promote  the  gen- 
eral convenience.  (V.  C.  1873,  c.  52,  §  21  &  seq;  34  & 
seq;  46,  47  &  seq;  Acts  1874-'6,p.  177, c.  181.) 
"2'.  Causes  Concerning  the  Erection  oj  Mills, 

Jurisdiction  to  grant  leave  to  erect  "  a  water  mill,  or 
other  machine,  manufactory  or  engine  useful  to  the  pub- 
lic'' belongs  to  the  county  courts.     (V.  C.  1873,  c.  63,  § 
1,  &c.) 
3'.  Causes  Concerning  the  Establishment  of  Ferries. 

Jurisdiction  to  establish  ferries,  and  also  to  determine 
the  rates  of  ferriage,  &c.,  is  vested  in  the  county  courts. 
(V.  C.  1873,  c.  64,  §l,&c.) 
4'.  Causes  K)f  Bastardy. 

The  cognizance  of  bastardy  causes  to  constrain  a  puta- 
tive father  to  support  his  bastard  child,  whilst  it  existed 
was  conferred  on  the  county  and  corporation  courts.  V. 
C.  1873,  c.  121,  §  1  &  seq.)  But  for  the  time  being,  and 
under  an  apprehension  of  conflict  with  the  Civil  Kights 
Act,  (it  would  seem  an  unfounded  apprehension)  this  law 
is  repealed.     (Acts  1874-'5,  p.  94,  c.  112.) 

To  these  might  be  added  many  others  of  like  character. 
These,  however,  which  have  been  named  will  sufticiently 
exemplify  thia  class  of  causes. 
4*.  Causes  Concerning  Publix:  Justice  ;  W.  C. 
1'.  Refusal  or  Unreasonable  Delay  of  Justice  by  an  Inferior 
Court. 

This  injury  is  remedied  by  a  writ  of  procedendo^  of 
which  enough  has  already  been  said.     See  3  Bl.  Com. 
109,  110 ;  Ante,  pp.  310,  &  seq. 
2'.  Encro^ichment  of  Jurisdiction  by  Inferior  Court. 

This  injury  is  remedied  by  a  writ  of  prohibition,  as  to 
which  the  explanation  already  given  may  suflice.  Ante, 
pp.  312,  &  seq. 
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3'.  BefuBal  of  an  Inferior  Court,  or  of  any  Officer,  to  do  a 
Ministerial  Act. 

This  wrong  is  redressed  by  a  writ  of  rnandamtis^  pro- 
vided there  be  no  other  adequate  remedy  at  law;  for  the 
.  party's  having  a  remedy  hi  equity  will  not  be  considered 
as  any  ground  of  refusal.  And  even  though  he  may  have 
another  specific  legal  remedy^  if  such  remedy  be  oosoletey 
the  mandamus  will  be  granted.  The  general  nature  of 
this  writ,  and  the  proceedings  under  it,  as  they  occur  in 
England,  have  been  explained  already.  Ante^  p.  311  & 
seq.  At  present,  it  is  proposed  to  consider  (1),  The  courts 
which  in  Virginia  are  empowered  to  award  a  writ  of  mxin- 
damaie ;  (2),  The  proceedings  therein  with  us ;  and  (3), 
The  cases  in  which  the  writ  has  been  awarded,  and  those 
also  in  which  it  has  been  denied. 

See  3  Bl.  Com.  110  &c  ,  264^'5;  Bac.  Abr.  Mandamus; 
Id.  (A),  &  seq ;  1  Rob.  Pr.  (1st  ed.)  646  &  seq ; 
W.  C. 

1«.  The   Courts    which   in   Virginia  are   empowered    to 
award  the  Writ  of  Mandamus. 

It  is  not  designed  in  this  connexion  to  refer  to  the 
Federal  courts^  but  exclusively  to  those  of  the  State. 

The  general  jurisdiction  to  award  writs  of  m^andor 
mus  is  with  us  by  law  vested  in  the  circuit  courts^  and 
the  judges  thereof  in  vacation^  and  in  the  corporation 
courts.  "  Jurisdiction  of  writs  of  mxmdamus^^  says  the 
statute,  "  shall  be  in  the  circuit  court  of  the  county  or 
corporation  in  which  the  record  or  proceeding  is  to 
which  the  writ  relates.  Any  such  writ  may  be  awarded 
either  by  the  circuit  courts  or  (in  vacation)  by  the  judge 
ihertof.     (V.  C.  1873,  c.  165,  §  4.) 

The  counif/  court  in  term,  or  the  judge  thereof  in  vaca- 
tion, has  also  "jurisdiction  of  writs  of  mandamus  in  all 
matters  or  proceedings  arising  from  or  appertaining  to 
the  action  of  the  hoard  of  supervisors  of  the  county,  and 
the  township  or  magisterial  district  boards  of  the 
counties  for  which  such  county  courts  are  holden.  (V. 
C.  1873,  c.  165,  5  4;  Id.  c.  164,  §  19.) 

The   corporation  courts  are   believed  to  have  within 
their  respective  corporations,  in  respect  to  writs  of  man- 
damiis,  as  in  respect  to  other  matters,  the  same  jurisdio- 
!  tion  as  the  circuit  courts ;  but  it  is  supposed  that  this 

jurisdiction  must  be  exercised  by  the  court  in  term^  and 
not  by  ihQJvxlge  in  vacation.  (Va.  Const.  1869,  Art.  VI, 
§  14;  V.  C.  1873,  c.  154,  §  38.) 

The  court  of  appeals  also,  is  charged  with  authority  to 
award  writs  of  mandamus  "to  the  circuit  and  corporation 
courts^  and  to  the  hustings   court,  and   the   chancery 
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court  of  the  city  of  Richmond,  and  in  all  other  cases  in 
which  it  may  be  necessary  to  prevent  a  failure  of  justice^ 
in  which  a  mandamus  may  issue  according  to  the  princi- 
ples of  the  common  law.  The  practice  and  proceedings 
upon  such  writs  shall  be  governed  and  regulated  in  SH 
cases  by  the  principles  and  practice  now  prevailing  in 
respect  to  units  of  mandamus,  ^^  (Va.  Const.  1869,  Act 
VI,  §  2;  V.  C.  1873,  c.  156,  §  4.) 
2«.  The  Proceedings  in  Writs  of  Mandamus^  in  Virginia. 

The  applicant  for  a  mandamus  presents  to  the  court 
to  which  the  application  is  made  a  petition  verified  by 
affidavit,  setting  forth  the  ground  of  the  application. 
And  thereupon,  if  a  proper  case  be  stated  in  the  petition, 
a  rule  is  made  upon  the  party  complained  of  to  show 
c^use  why  a  writ  of  mandamus  should  not  be  awarded; 
or  instead  of  a  rule,  there  is  granted  a  mandamus  nisiy 
which  has  the  same  eifect,  commanding  the  person  to 
whom  it  is  addressed  to  do  the  thing  required,  unless  he 
shall  show  cause  to  the  contrary.  (1  Rob.  Pract.  (1st 
ed.)  649;  Morris'  Case,  11  Grat.  297;  Sights  v.  Yamall, 
12  Grat.  302 ;  Cowan  v.  Doddridge,  22  Grat.  460.) 

Where  the  mandamus  is  to  atfect  other  persons  be- 
sides the  party  to  whom  it  is  addressed,  notice  of  the 
rule,  or  mandamus  nisi^  should  be  given  to  such  persons, 
in  order  that  they  may  have  an  opportunity  to  protect 
their  interests.  Thus,  if  the  intent  of  the  writ  is  to 
procure  the  applicant  to  be  admitted  to  an  office,  the  in- 
cumbent of  the  office  ought  to  be  notified  of  the  pro- 
ceeding, not  necessarily  by  a  formal  service  of  the  rule, 
or  mandamiLS  nisi,  but  yet  in  such  a  way  as  to  apprise 
him  of  what  is  sought;  and  this  the  record  ought  to  show. 
(1  Rob.  Pr.  (1st  ed.)  649;  Dew  v.  Judges  of  Sweet 
Springs,  3  H.  &  M.  2,  29,  38.) 

Upon  the  return  of  the  mandamus  nisi  duly  served, 
or,  as  it  is  apprehended,  of  the  rule,  (and  because  of  the 
possible  doubt  on  this  point,  it  is  better  to  resort  to  the 
mandamus  nisi,  which  is  certainly  regular,  rather  than 
to  the  rule,  Morris'  Case,  11  Grat.  298 ;  Sights  v.  Tar- 
neD,  12  Grat.  302),  the  statute  directs  that  the  answer  of 
the  respondent  ^'  shall  state  plainly  and  concisely  the  mat- 
ter of  law  or  fact  relied  on  in  opposition  to  the  complaint," 
and  thereupon  the  complainant  is  allowed,  by  a  much 
more  direct  and  judicious  procedure  than  was  permitted 
at  common  law,  "to  demur  to  the  return  (i.e.  the  answer), 
or  plead  specially  thereto,  or  both."  And  "the  defen- 
dant may  reply,  take  issue  on,  or  demur  to  the  pleas  of 
the  complainant."     (V.  C.  1873,  c.  151,  §  1,  2,  3.) 

When  the  issue  is  joined,  if  it  is  on  a  question  of  law 
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arising  upon  a  demurrer,  it  is  determined  by  the  court ; 
if  on  a  question  of  fact^  it  is  decided  by  a  jury ;  or  on 
the  other  hand,  judgment  may  go  by  default,  as  by  nil 
dicitj  or  for  want  of  a  replication,  or  other  pleading ; 
and  for  all  these  contingencies  the  statute  has  made  dis- 
tinct provision.  Thus  it  declares :  If  a  verdict  be  found 
or  judgment  rendered  for  the  person  suing  out  the  wnty, 
on  demurrer,  or  by  nil  dicity  or  for  want  of  a  replica- 
tion, or  other  pleading,  he  shall  recover  his  costs,  and 
such  damages  as  the  jury  may  assess,  and  final  judgment 
thereupon  shall  be  entered,  and  enforced  by  execution  as 
in  other  cases ;  and  a  peremptory  mandamus  shall  be 
awarded  without  delay ^  as  if  the  return  to  the  writ  had 
been  adjudged  insufficient."  Whilst,  "if  judgment  be 
rendered  for  the  defendant,  he  shall  recover  his  costs.'^ 
(V.  C.  1873,  c.  161,  §  4,  5.) 
8*^.  The  Cases  where  a  Writ  of  Mandamus  has  been  awarded 
in  Virginia,  and  where  Denied. 

The  common  law  regulates  the  cases  where  a  writ  of 
mandam,vs  with  us  shall  or  shall  not  be  awarded,  the 
statute  being  silent  on  that  subject.  Hence,  for  the 
general  principles  governing  the  jurisdiction,  refer- 
ence must  be  had  to  the  common  law  authorities,  (See 
Bac.  Abr  Mandamus,  (C) ;  Jac.  Law  Diet.  Mandamus ; 
Bouv.  Law  Diet.  Mandamus) ;  whilst  the  cases  illus- 
trating the  principles  will  be  taken  chiefly  from  the 
Virginia  reports. 

It  is  characteristic  of  all  the  cases,  that  if  the  func- 
tionary whose  conduct  is  complained  of  is  by  law  to 
exercise  any  discretion^  so  that  the  act  to  be  done  is  not 
purely  m,inisterial,  no  mandamus  can  be  awarded;  for 
that  would  be  to  transfer  the  discretion  which  the  law 
commits  to  the  functionary,  to  the  court  which  under- 
takes to  award  the  writ.  Thus,  a  mandamus  cannot  be 
granted  to  a  county  or  corporation  court  to  compel  the 
granting  of  a  tavern  license^  because  that  depends  ex- 
clusively upon  the  discretion  of  such  court,  {Ea>parte 
Yeager,  11  Grat.  655  ;  Sights  v.  Yarnall,  12  Grat.  292); 
nor  to  an  accounting  officer  of  the  United  States,  whose 
duty  it  is  to  adjust  accounts  with,  and  claims  on,  the 
United  States.  (Kendall  v.  Stokes,  12  Pet.  624 ;  De- 
catur V.  Paulding,  14  Pet.  497 ;  Brashear  v.  Mason,  6 
How.  92 ;  U.  S.  v.  Seaman,  17  How.  230 ;  U.  States  v. 
Guthrie,  17  How.  301.) 

With  this  general  preliminary  observation  we  may 
proceed  to  consider — 

(1),  The  cases  where  a  writ  of  mandamus  has  been 
awarded-  in  Virgmia. 
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1.  A  mandamus  liaa  been  awarded  (but  with  ques- 
tionable propriety)  to  compel  a  county  court  to  erect 
a  bridge  across  a  stream  on  a  public  highway,  and  to 
construct  a  causeway,  (Brandon  v.  Chesterfield  Jus- 
tices, 5  Call.  548 ;  Comm'th  v.  Kanawha  Justices,  2 
Va,  Cas.  499 ;  Comm'th  v.  Fairfax  Justices,  2  Va. 
Cas.  9);  but  not  to  compel  it  \jf\  open  a  new  road, 
which  upon  a  heai*ing  of  the  cause  it  has  already  refused 
to  open,  the  proper  remedy  being  by  appeal  or  super- 
sedeas.     (Jones  v.  Stafford  Justices,  1  Leigh,  584.) 

2.  It  has  also  been  awarded  to  compel  a  county  or 
coi*poration  court,  as  a  court  of  probate,  to  admit  a  deed 
to  be  proved  and  recorded  according  to  law.  (Dawson 
V.  Thurston,  2  H.  &  M.  132;  Manns  v.  Givens  &  als.  7 
Leigh,  689;  Randolph  Justices  v.  Stalnaker,  13  Grat.  523.) 

3.  To  restore  a  clerk  of  a  court  ousted  from  office  by 
the  illegal  appointment  of  another  person ;  (Dew  v. 
Judges  of  Sweet  Springs  Dist.  Ct.  3  H.  &.  M.  1 ;  Smith 
V.  Dyer,  1  Call.  562) ;  or  to  restore  a  hank  officer^  (Booker 
V.  Young,  12  Grat.  303);  but  not  to  compel  tlie  visitors 
of  di, private  eleemosynary  \ue/dt\x\ion  to  restore  an  officer; 
for  such  visitoi*s,  in  the  management  of  the  institution, 
are  governed  only  hy  their  own  discretion,  (Bracken  v. 
Wm.  &  Mary  Coll.  3  Call.  573. 

4.  To  compel  a  justice  of  the  peace  (under  former 
laws),  to  ad7ninister  the  oath  of  insolvency^  and  to  order 
the  insolvent's  discharge.  (Harrison  v.  Norfolk  Justices, 
2  Leigh,  764.) 

5.  To  compel  a  justice  of  the  peace  to  allow  an  appeal 
from  his  decision  where  the  party  has  a  right  to  appeal. 
{Ex'parte  Morris,  11  Grat.  292.) 

6.  To  compel  the  county  court  to  do  what  is  required 
of  it  by  law,  touching  sales  of  land  for  taxes.  (Delaney 
v.  Goddin,  12  Grat.  266.) 

7.  To  compel  a  judge  of  an  inferior  court,  to  sign  a 
hill  of  exceptions^  probably.  (Taliaferro  v.  Franklin,  1 
Grat.  332,  336,  338 ;  Ex-paHe  Crane,  5  Pet  190.) 

8.  To  compel  a  four-inspector  to  inspect  flour  accord- 
ing to  law,  by  boring  into  the  head  of  the  barrel  with  an 
-auger  not  exceeding  a  half  an  inch  in  diameter,  (Dela- 
plane  v.  Crenshaw,  15  Grat.  457.) 

9.  To  compel  a  circuit  court  judye  to  hear  and  decide 
a  cause  which  ho  is  by  law  required  to  hear  and  decide, 
(Cowan  V.  Doddridge,  22  Grat.  458 ;  S.  P.  Cowan  v.  Ful- 
ton, J.  23  Grat.  584  &  seq;  Kent,  <&c.  v.  Dickinson,  J. 
25  Grat.  817;  Ex-parte  Yeager,  11  Grat.  655,  663-'4; 
EX'parte  Newman,  14  Wal.  152;  King  v.  Justices  of 
Kent,  14  East.  395.) 
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10.  To  compel  an  inferior  court  to  enter  up  a  judg 
ment  already  pronounced^  and  requiring  nothing  but  to 
be  formally  entered.     (Ins.  Co.  v.  Wilson,  8  Pet.  291.) 

11.  To  execute  the  mandate  of  the  srupreme  court  by  en- 
tering judgment  according  to  the  terms  of  the.mandate. 
(Stafford  v.  Union  Bank,  17  How.  275 .  Sibbald  v.  U.  S. 
1^  Pet.  492-'3;  Cowan  v.  Doddridge,  22  Grat.  458; 
Cowan  V.  Fulton,  J.  23  Grat.  584.) 

12.  To  reinstate  a  catise  erroneously  dismissed  (jEfc- 
parte  Bradstreet,  7  Pet.  634;  Cowan  v.  Doddridge,  22 

Grat.  458,  &c.) 

13.  To  restore  an  attorney  illegally  disbarred  {Ex-parte 
Bradley,  7  Wal.  364;  Exparte  Kobinson,  19  Wal.  513.) 

14.  To  compel  a  municipal  corporation  to  levy  taxes  to 
pay  a  debt  ascertained  and  funded.  (City  of  Galena  v. 
Army.  5  Wal.  705.) 

(2),  Cases  wherein  a  writ  of  mandamus  has  been  de- 
nied in  Virginia. 

1.  A  writ  of  mandamus  is  not  granted  in  Virginia  to 
compel  a  circuit  court  to  award  a  super^sedea^  to  a  judg- 
ment of  a  county  court,  the  proper  remedy  being  by  su- 
persedeas or  appeal,  and  not  by  inandaiiius,  (Mayo  v. 
Clark,  2  Call.  276.) 

2.  Nor  to  the  visitors  of  an  eleemosynary  ca^rporation  to 
compel  the  restoration  of  an  officer,  because  that  would 
be  to  invade  the  supreme  discretion  which  belongs  to  the 
managers  of  such  an  institution.  (Bracken  v.  Wm.  & 
Mary  Coll.  3  Call.  573.) 

3.  Nor  to  compel  an  inferior  court  to  hear  and  to  de- 
termine a  cause  where  there  has  been  unreasonable  delay. 
(Qucere,  Webb  v.  Barbour,  4  H.  &  M.  462.) 

4.  Nor  to  do  any  vain  thing .  which  must  by  law  be 
immediBite]  J  f7*ustrated  of  effect;  e.  g.  to  compel  a  county 
court  to  issue  ^pluries  attachment  against  the  body  of  a 
garnishee,  who,  upon  the  alias,  has  been  liberated  by  a 
circuit  court  judge  upon  habeas  corpus,  (Jackson  v.  Har- 
rison Justices,  1  Va.  Cas.  314);  to  admit  a  justice  of  the 
peace  who,  by  removal  from  the  county  to  reside,  has  in- 
curred a  forfeiture  of  his  office,  (Chew  v.  Spottsylvania 
Justices,  2  Va.  Cas.  208  ;  Poulson  v.  Accomack  Justices, 
2  Leigh,  743),  or  who  has  incurred  such  forfeiture  by 
accepting  an  incompatible  office,  suclj  as  deputy  clerk. 
(Amory  v.  Gloucester  Justices,  2  Va.  Cas.  523.) 

5.  Nor  to  compel  the  county  court  to  nominate  to  the 
governor,  (as  under  the  old  system),  €Luy  particular  jus- 
tice for  sheriff,  the  nomination  being  in  the  discretion  of 
the  court.     (Frisbie  v.  Wythe  Justices,  2  Va.  Cas.  92.) 

6.  Nor  to  compel  the  county  court  to  open  a  new  road 
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which,  upon  the  hearing  of  the  cause,  the  county  court 
has  refused  to  do,  the  proper  remedy  being  appeal  or  svr- 
persedeas.     (Jones  v.  Stafford  Justices,  1  Leigh,  584.) 

7.  Nor  to  compel  the  county  court  to  levy  a  tax  to  pay 
^for  a  county  bridge,  where  there  is  another  remedy  by 

action  against  th^  justices  indii>iduallt/^  who  refused  the 
levy.     (King  William  Justices  v.  Munday,  2  Leigh,  165.) 

8.  Nor  in  any  case  where  there  is  another  adequate 
remedy,  not  obsolete ;  e.  g,  to  set  aside  pleas  improvi- 
dently  allowed,  the  proper  remedy  being  aupereedeaSy 
{Ex-parte  Goolsby,  2  Grat.  576),  to  compel  an  inferior 
court  to  reverse  a  judgment  already  pronounced,  which 
is  the  function  of  a  supersedeas  or  appeal.  {JSx-parte 
Newman,  14  Wal.  152.) 

9.  Nor  in  any  case  where  the  manaamus  would  in- 
fringe upon  the  discretion  accorded  by  the  law  to  the 
functionary ;  e,  g.  to  compel  the  county  court  to  grant 
license  to  keep  tavern,  which  is  exclusively  in  the  discre- 
tion of  the  county  court,  (-£a?-jE>arfe  Yeager,  11  Grat.  655 ; 
bights  V.  Yarnall,  12  Grat.  292),  or  to  compel  an  ac- 
counting officer  of  the  United  States,  charged  by  law 
with  the  duty  of  settling  accounts  and  ascertaining  bal- 
ances, to  make  specific  allowances,  which  depend  on  hia 
discretion.  (Kendall  v.  Stokes,  12  Pet.  524 ;  Decatur 
V.  Paulding,  14  Pet.  497 ;  Brashear  v.  Mason,  6  How. 
92  ;  U.  States  v.  Guthrie,  17  Pet.  301 ;  U.  S.  v.  Seaman^ 
Id.  230.) 

5®.  All  other  Oivil  Lajuries,  not  belonging  to  the  Admiralty 
and  Maritime  Jurisdiction. 

This  comprehensive  head  embraces  all  manner  of  actions 
at  law  and  suits  in  equity,  and  constitutes  the  great  bulk  of 
the  litigation  with  which  practitioners  in  general  come  in 
contact. 


CHAPTER  II. 

Kemedies  for  Wrongs,  especially  at  Law  and  Equity. 

2*.  Remedies  for  Wrongs,  especially  in  the  Courts  of  Common 
Law  and  Equity. 

We  are  here  to  take  notice  of,  (1),  The  general  effect  of  the 
remedy  afforded ;  (2),  The  actions  or  formulae  of  complaint  em- 
ployed to  procure  redress  for  injuries ;  (3),  The  general  classi- 
fication of  wrongs,  with  a  view  to  the  remedies  therefor  (and 
chiefly  in  the  courts  of  common  law  as  opposed  to  equity);  and 
(4),  Limitations  to  remedies  in  point  of  time; 
W.  C. 
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Sechon  i. 

1*.  The  General  EflPect  of  the  Remedy  Afforded;  W.  C. 
1®.  To  give  Specific  Relief. 

A  court  of  law  does  not,  for  the  most  part,  undertake  to 
give  a  specific  relief  exactly  adapted  to  the  nature  of  the 
case,  nor  does  the  process  which  belongs  to  it  afford  the 
means  to  do  so.  There  are,  indeed,  but  three  cases  where  a 
court  of  law,  in  practice,  administers  such  specific  relief, 
namely : 

1st.  By  the  action  of  debt,  to  compel  the  defendant  to  pay  a 
debt  specifically  as  he  has  promised  either  expressly  or  im- 
pliedly ; 

2nd.  By  the  action  of  detinue,  to  compel  the  defendant  to 
deliver  up  a  specific  chattel  belonging  to  the  plaintiff*,  which 
he  withholds;  and  by  such  other  remedies  as  enforce  the  re- 
storation of  a  specific  chattel  to  the  owner,  as  at  common 
law,  the  action  of  replevin,  and  by  statute  in  Virginia,  the 
proceeding  by  interpleader; 

3rd.  By  the  action  of  ejectment^  to  compel  the  defendant  to 
restore  the  specific  tract  of  land  belonging  to  the  plaintiff, 
which  he  unlawfully  withholds ;  and  by  such  other  actions  as 
are  adapted  to  recover  land,  as  the  writ  of  forcible  or  unlaw- 
ful entry^  ^c. 

A  court  of  equity,  on  the  other  hand,  makes  it  its  boast 
that  it  can  and  does  give,  in  all  cases  where  in  the  nature  of 
things  it  is  possible,  a  specific  relief  exactly  adapted  to  the 
wrong  complained  of.  Thus,  where  it  is  necessary  to  com- 
plete an  effectual  relief,  it  constrains  a  promisor  specifically  to 
perform  his  agreement  as  it  was  made ;  e.  g,  in  case  of  a  con- 
tract to  sell  land  ;  and  when  irremediable  damage  would 
ensue  from  a  wrong  which  is  begun  to  be  committed,  or  is 
threatened,  it  interposes  by  writ  or  order  of  injunction  to 
prevent  the  injury  from  being  done,  or  from  being  persisted 
in,  e,  g,  in  case  of  waste  or  nuisance.  A  court  of  law,  in 
these  cases,  could  only  compensate  the  party  in  damages, 
which  in  many  cases  are  signally  inadequate  and  unsatisfac- 
tory. 
2®.  To  give  Damages  in  recompense  for  the  Injury  done. 

In  very  many  cases  this  is  the  only  mode  of  redress  for 
a  wrong  which  the  nature  of  the  case  admits.  A  U*rt,  if 
foreseen,  may,  be  sometimes  prevented ;  but  when  once  it  is 
perpetrated,  the  only  legal  amends  possible  must  usually 
be  found  in  pecuniary  damages.  In  most  cases  of  contract 
broken,  damages  constitute  the  best,  and  in  many  the  only 
retribution  practicable.  But  a  court  of  law,  save  in  those 
cases  above  mentioned,  does  not  seek  in  general  (some  col- 
lateral processes  excepted,)  to  give  any  other  relief,  whether 
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in  cases  of  contract  or  of  tort,  than  thi'oagh  the  medium  of 
damages  assessed  by  a  jury. 

A  man  contracts  in  writing  to  sell  you  a  house  and  lot. 
You  pay  him  the  price,  and  move  into  the  house,  and  he  then 
refuses  to  convey  you  the  legal  title.  A  court  of  law  has  no 
other  redress  to  give  you  than  such  damages  as  a  jury  may  as- 
sess for  tlie  breach  of  contract,  which  are  commonly  limited  to 
the  purchase  money  which  has  been  paid,  with  or  without  inter- 
est, according  as  the  purchaser  has  or  has  not  been  in  posses- 
sion. But  a  court  of  equity  will  compel  the  vendor  to  con- 
vey according  to  the  terms  of  the  contract  Again,  in  a  ma- 
larious climate  you  find  a  man  throwing  a  dike  across  a  slug- 
gish stream,  and  thereby  damming  up  its  waters  and  exposing 
your  household  to  miasm,  pretty  sure  to  breed  disease,  and 
not  improbably  produce  death.  In  a  court  of  law  you  could 
not  effectually  prevent  him  from  carrying  on  his  disastrous 
enterprise,  nor  indeed- prosecute  any  remedy  agninQt  him  until 
you  had  actually  suffered  from  his  wrong;  and  then  the  only 
remedy  which  would  in  general  be  administered  to  you, 
would  be  in  the  form  of  damages, — damages  to  compensate 
for  the  loss  of  a  wife  or  a  child !  A  court  of  equity,  however, 
would  arrest  the  nuisance  at  the  outset,  and  effectually  prC' 
vent  the  irreparable  injury  which  would  probably  ensue  from 
it.  (2  Stor.  Eq.  §  926  &  seq ;  Miller  v.  Trueheart,  4  Leigh, 
569  ;  Coalter  v.  Hunter,  4  Rand.  58 ;  Pennsylvania  v.  Wheel- 
ing Bridge  Co.  13  How.  518 ;  Miss.  &  Mo'.  K  R.  v.  Wai-d, 
2  Black,  485.) 

Section  ii. 

2*.  The  Actions  or  Formulm   of  Complaint  employed  to  Procure 
Redress  for  Injuries;  W.  C. 
1®.  The  Actions  or  Formulce  of  Complaint  in  a  Court  of  Equity. 
There  are  a  few  rules  for  the  structure  of  bills,  answers, 
pleas,  and  demurrers,  and  other  pleadings  used  in  the  courts 
of  chancery  ;  and  the  parts  of  which  such  bills,  answers,  and 
other  pleadings  should   consist   are  stated,   but  no  precise 
forms  are  insisted  on  or  provided.     (Mitford's  Eq.  PL  41.) 
2®.  The  Actions  or  FormulxB  of  Complaint  Employed  in  the 
Courts  of  Admiralty. 

Precise  forms  are  more  closely  pursued  in  the  courts  of 
admiralty  than  in  the  chancery  courts,  but  are  more  loosely 
devised  than  in  the  courts  of  common  law. 

See  2  Abb.  U.  S.  Pract.  371  &  seq ;  2  Pars.  Ship.  &  Adm. 

379-'80. 

8®.  The  Actions  or  Form.yl(jB  of  Complaint  in  a  Court  of  Law. 

Rigorous  precision  characterizes  the  discrimination  between 

the  classes  of  actions  at  law ;  and  the  terms  and  phraseology  of 

the  allegations  therein,  which  are  prescribed  for  the  most 
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part  by  the  nsage  of  centuries,  mast,  or  at  least  (mght^  to  be 
observed,  and  no};  departed  from.     (3  Bl.  Com.  116-'17.) 

In  order  to  understand  clearly  the  nature  of  these  actions 
ox  formulcB  of  complaint  used  in  the  courts  of  common  law, 
and  also  to  comprehend  the  allegations  on  both  sides  which 
follow  the  complaint^  let  us  proceed  to  take  notice  of,  (1), 
Some  extraordinary  statutory  proceedings  unknown  to  tlie 
common  law,  and  recommended  by  the  necessities  of  an  ad- 
vancing society,  e.  ^.,  by  attachment^  &c. ;  and  (2),  The  sev- 
eral sorts  of  ordinary  actions  at  common  law ; 
W.  C. 
1*.  Certain  Extraordinary  Statutory  Proceedings;   e.  y.,  by 
Attachment;  by  Interpleader;  and  by  Forthcoming  or  De- 
livery Bond. 

See  as  to  attachment,  V.   C.  1873,  c.  148,  §  1   &  seq; 
Drake  on  Attachments ;  Daniel  on  Do. ;  as  to  interpleader, 
V.  C.  1873,  c.  149,  §  2,  3,  6.  7 ;  and  as  to  forthcoming  or 
delivery  bond,  V.  C.  1873,  c.  185,  $  1,  2,  3,  4. 
W.  C. 
1®.  Attachments. 

Attachments  constitute  an  extraordinary  remedy,  harsh 
towards  the  defendant  himself,  and  harsh  in  its  operation 
towards  the  other  creditors  of  the  defendant,  over  whom 
the  attaching  creditor  obtains  priority.  It  is  liable  to  great 
abuse,  and  has  often  been  greatly  abused.  The  proceed- 
ing, therefore,  is  closely  watched,  and  is  never  sustained 
unless  all  the  requirements  of  the  law  have  been  complied 
with.     (Claflin  v.  Steenbock,  18  Grat.  854.) 

There  are  Five  kinds  of  Attachment,  namely :  (1),  Against 
a  non-resident  debtor;  (2),  Against  an  absconding  debtor  in 
a  suit;  (3),  Against  an  absconding  debtor  not  in  suit;  (4), 
Against  a  lessee  removing  his  property ;  and  (5),  Against 
vessels  for  materials^  supplies^  work  done^  k&c. 

See  Bart.  Va.  Pract.  301  &  seq.) ; 
W.  C. 
V.  Attachment  Against  a  non-resident  Debtor^  <fec.,  having 
Effects  in  Virginia. 

This  is  a  proceeding  properly  in  equity^  and  originally 
prosecuted  there.  But  as  the  proceeding  of  the  law-courts  is 
well  adapted  to  ascertain  the  defendant's  liability  in  many 
cases,  and  in  most  to  reach  the  property  belonging  to  the  nonr^ 
resident^  the  jurisdiction  in  causes  cognizable  at  cx)mmon  law 
is  transferred  to  the  law  courts,  which,  instead  of  proceeding 
as  at  common  law  they  always  do,  inpersonam^  or  against 
the  person  of  the  debtor,  are  in  these  cases  permitted  hj 
statute  to  proceed  in  rem^  or  against  the  subject  or  pro- 
perty upon  which  the  attachment  is  levied. 

The  statute  provides  that:  "Where  any  suit  is  insti- 
tuted for  any  debtj  or  for  damages  for  breach  of  any  con-^ 
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tract^  on  affidavit  stating  the  amount  and  jnstiGe  of  the 
claim,  that  there  is  present  cause  of  action  therefor,  that 
the  defendant,  or  one  of  the  defendants,  is  not  a  resident 
of  this  State,  and  that  the  affiant  believes  he  has  estate, 
or  debts  due  him  vnihin  ike  county  or  corporation  in  which 
the  suit  is,  or  that  he  is  sued  with  a  defendant  residing 
therein,  the  plaintifi  may  forthwith  sue  out  of  the  clerk's 
office  an  attachment  against  the  estate  of  the  non-resident 
defendant  for  the  amount  as  stated.  ( V.C.  1873,  c.  148,  §  1.) 

Where  the  cause  of  the  plaintiff  is  cognizable,  fiot  at 
comrrum  law^  but  in  equity,  this  provision  would  seem  to 
be  in  like  manner  applicable ;  so  that,  by  the  effisct  of  the 
statute,  if  the  cause  is  proper  for  common  law  cognizance, 
it  is  treated  as  a  common  law  cause,  and  by  the  medium 
of  the  attachment  the  defendant's  property  is  subjected ; 
if  it  is  proper  only  for  equity  cognizance,  it  is  treated  as  a 
cav^e  in  chancery,  and,  as  before,  by  the  same  medium  of 
an  attachment,  the  defendant's  property  is  subjected. 
(Cirode  v.  Buchanan,  22  Grat.  214-'16.) 

This  seems  to  have  been  the  theory  of  the  revisors  of 
the  Code  of  1849,  (Revisor's  Report,  757).  But  the 
very  next  year  after  the  legislative  approval  of  that  view, 
manifested  by  adopting  the  statute  recommended,  an  act 
was  passed  declaring  that  the  same  class  of  causes, — that 
is,  "claims  to  any  debt,  or  to  damages  for  breach  of  any 
contract,"  or  claims  in  equity  to  any  money  or  property, 
against  a  non-resident,  (Cirode  v.  Buchanan,  22  Grat. 
213  &seq;  PuJliam  v.  Aler,  15  Grat.  57,  &c.,)  might  be 
maintained  in  a  court  of  equity,  (V.  C.  1873,  c.  148,  §  11.) 
The  effect  is  that  a  creditor  having  a  legal  claim  against 
a  non-resident  debtor,  may  prosecute  it  by  a  foreign  at- 
tachment suit,  either  at  law  or  in  equity.  (Cirode  v. 
Buchanan,  22  Grat.  215.) 

The  principles  governing  this  proceeding,  and  the 
several  steps  of  the  proceeding  itself,  may  be  seen  in 
Daniel  on  Attachments,  7  &  seq.  See  also,  Bart.  Ya. 
Pract.  301  &  seq;  Moore  v.  Holt,  10  Grat.  289-'90; 
Clark  V.  Ward,  12  Grat.  448. 
2^  Attachment  against  a  Defendant  in  any  suit  who  is  re- 
moving, or  intends  to  remove,  his  effects  out  of  the  State,  pend- 
ing the  Suit. 

"  On  affidavit,  at  the  time  of  or  after  the  institution  of  any 
suit,  that  the  plaintiff's  claim  is  believed  to  be  just,  and 
where  the  suit  is  to  recover  specific  personal  property, 
stating  the  nature,  and  according  to  tihe  affiant's  belief, 
the  value  of  such  property,  and  the  probable  amount  of 
damages  the  plaintiff  will  recover  for  the  detention  there- 
of; or  where  it  is  to  recover  money  for  any  claim,  or  for 
damages  for  any  wrong,  stating  a  certain  sum  which  (at 
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the  least),  the  affiaat  believes  the  plaintiff  is  entitled  to,  or 
ought  to  recover;  and  an  affidavit  also,  that  the  affiant 
believes  that  the  defendant  is  removing,  or  intends  to  re- 
move, such  specific  property,  or  his  own  estate,  or  the 
proceeds  of  the  sale  of  his  property,  or  a  material  part  of 
such  estate  or  proceeds,  oKi  of  this  StaUj  so  that  process  of 
execution  on  a  judgment  in  said  suit,  when  it  is  obtained, 
will  be  unavailing,  in  any  such  case,  the  derk  shall  issue 
an  attachment  as  the  case  may  require,"  for  such  an 
amount  as  will  suffice  to  satisfy  the  plaintiff's  demand, 
and  where  the  suit  is  for  specific  property,  including  such 
property,  imless  the  plaintiff  shall  prefer  to  attach  for  its 
value.     (V.  C.  1873,  c.  148,  §  2.) 

See  Spangler  v.  Davy,  15  Grat.  381 ;  Olaflin  &  Oo.  v. 
Steenbock,  18  Grat.  842;  Wright  p.  Rambo,  22  Grat. 
158;  KoUs,  Ass'ee  v.  Andes  Ins.  Co.  23  Grat.  509. 
3^.  Attachments  against  a  Debtor,  who  has  removedj  is  re- 
movingj  or  intends  to  remove  his  effects  out  of  this  StaUj 
whether  the  claim  be  payable^  (i.  e.  due)  or  not. 

"  On  complaint  by  any  person,  or.  his  agent,  to  any  jus- 
tice, whether  his  claim  is  payable  or  not,  that  his  debtor 
intends  to  remove,  or  is  removing,  or  has  removed  his  ef- 
fects out  of  this  StatBy  so  that  there  will  probably  not  be 
therein  sudBicient  effects  of  the  debtor  to  satisfy  the  claim 
when  judgment  is  obtained  therefor,  should  only  the 
ordinary  process  of  the  law  be  used  to  obtain  such  judg- 
ment, if  such  person  or  his  agent  make  oath  to  the  truth 
of  such  complaint,  to  the  best  of  his  belief,  as  well  as  to 
the  amoimt  and  justice  of  his  claim,  and  at  what  time  the 
same  is  payable,  the  justice  shall  issue  an  attachment 
against  the  estate  of  the  defendant  for  the  amount  so 
stated."     (V.  C.  1873,  c.  148,  §  3.) 

This  is  a  substitute  for  the  attachment  which  formerly 
(prior  to  1850,)  our  statutes  allowed  against  absconding 
debtors.  This  provision  applies  not  to  debtors  withdraw- 
ing tlieir  personSy  but  thdr  property,  from  the  common- 
wealth ;  and  it  applies  only  as  against  debtors,  so  that  a 
claim  for  a  tort  cannot  be  the  subject  of  such  a  proceed- 
ing.    (Dunlop  V.  Keith,  1  Rand.  431.) 

See  Dan.  Attachments,  §  10,  67;  Claflin  v.  Steenbock, 
18  Grat.  842. 
4'.  Attachments  by  Lessors,  Ac,  against  Tenants  who  re- 
move their  effects  ^/rom  the  leased  premises  before  the 
rent  is  due. 

^^  On  complaint  hy  any  lessor,  or  his  agent,  to  a  justice, 
that  any  person  liable  to  him  for  rent,  intends  to  remove, 
or  is  removing,  or  has  removed  his  effects  from,  the  leased 
premises  ;  if  such  lessor,  or  his  agent,  make  oatii  to  the 

Vol.  IV.. 
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truth  of.  such  complaint  to  the  best  of  his  belief,  and  to 
the  rent  which  is  reserved,  (whether  in  money  or  other 
thing),  and  will  be  payable  within  one  year^  and  the  time 
or  times  when  it  will  be  so  payable,  and  also  make  oath 
either  that  there  is  not,  or  he  believes,  unless  an  attach- 
ment issues,  there  vrill  not  be  left  on  such  premises  pro- 
perty liable  to  distress  sufficient  to  satisfy  the  rent  so  to  be- 
come payable,  such  justice  shall  issue  an  attachment  for 
the  said  rent  against  such  goods  as  might  be  distrained 
for  the  same,  if  it  had  become  payable,  and  against  any 
other  estate  of  the  person  so  liable  therefor."  (V.  C. 
1873,  c.  148,  §  4:.) 

See  Dan.  Attachments,  §  72  &  seq. 
5'.  Attachments  against  Vessels  for  Materials^  SujpplieSy 
Work  done^Wharfage^  c&c, 

^^  If  any  person  has  any  claim  against  the  master  or 
owner  of  any  steamboat  or  other  vessel,  raft  or  river-craft, 
or  against  any  steamboat  or  other  vessel,  raft  or  river- 
craft  found  within  the  jurisdiction  of  this  State,  for 
materials  or  supplies  furnished  or  provided,  or  for  work 
done  for,  in,  or  upon  the  same,  or  for  wharfage,  pilotage^ 
salvage,  or  for  any  contract  for  the  transportation  of,  or 
for  any  injury  done  to  any  person  having  charge  of  her, 
or  in  her  employment,  such  person  shall  have  a  lien  upon 
such  steamboat  or  other  vessel,  raft  or  river-craft,  for 
such  materials  or  supplies  furnished,  work  done  or  ser- 
vices rendered,  from  the  date  thereof,  and  may,  either  in 
a  pending  suit,  or  without  the  previous  institution  of  any 
suit,  sue  out  of  the  clerk's  office  of  the  court  of  the  county, 
or  the  circuit  court  of  the  county,  or  of  the  court  of  the 
corporation,  or  of  the  circuit  court  of  the  corporation  in 
which  such  steamboat  or  other  vessel,  raft  or  river-craft 
may  be  found,  an  attachment  against  such  steamboat  or 
other  vessel,  raft  or  river^sraft,  with  all  her  tackle,  ap- 
parel and  furniture,  or  against  the  estate  of  such  master 
or  owner ;  and  it  shall  not  be  necessary,  in  such  attach- 
ment, to  set  forth  the  name  of  such  master  or  owner." 
The  order  of  publication  may  be  against  the  owner  or  the 
master,  &c.  (V.  C.  1873,  c.  14-8,  §  6  ;  Acts,  1876-'7,  p. 
32,  c.  44.) 

So  far  as  this  provision  of  the  statute  proposes  a  pro- 
ceeding in  rem,  that  is,  against  the  vessel  or  craft  itself, 
and  relates  to  maritime  contracts,  or  to  torts  committed 
upon  waters  navigable  for  vessels  employed  in  commerce, 
it  is  in  conflict  with  the  admiralty  jnrisdiction  of  the 
United  States,  which  is  vested  exclusively  in  the  district 
courts  of  the  Union,  and  to  that  extent  the  provision  is 
void.    (The  Moses  Taylor,  4  Wal.  424  &  seq ;  The  Hine 


PT.  n, Div.  m,  OH.  II,  8EC.  ii.]  aotionb  ob  fobmul^  of  oomplaint.   339 

V.  Trevor,  Id.  568-9.)  In  the  latter  of  these  eases,  Mr.  Jus- 
tice Miller,  pronouncing  the  opinion  of  the  court,  gives  a 
very  clear  statement  of  the  progress  of  thought  in  the 
:  supreme  court  of  the  United  States,  touching  the  locus 
in  quo  of  the  admiralty  cognizance  under  the  constitution 
and  laws  of  the  United  States,  and  sets  forth  with  pre- 
cision the  doctrine  applicable  to  State  statutes  which  un- 
dertake to  give  remedies  in  rem  in  causes  maritime. 

Seepostj  p.         &  seq ;  and  especially  The  Lottawanna, 
21  Wal.  658,  578,  581.) 
2®.  Interpleader. 

It  will  be  more  convenient  to  expound  the  process  ot 
interpleader  in  connection  with  the  ordinary  actions.     See 
post^  p.  350. 
3®.  Forthcoming  or  Delivery  Bond. 

The  explanation  of  the  use  of  the  forthcoming  or  delivery 
bond  as  a  means  of  obtaining  redress,  is  also  reserved  to  be 
treated  along  with  ordinary  Hction&,  posty  p.  355. 
2^.  The  Several  kinds  of  Ordinary  Actions  at  Law, 

The  several  kinds  of  ordinary  actions  at  law  may  best  be 
studied  hy  classes^  namely:  (1),  Real  actions;  (2),  Personal 
actions;  and  (3),  Mixed  actions.  (1  Bl.  Com.  116  to  118; 
1  Chit.  PI.  PL  107  to  226;  St.  PL  (ed.  45),  9  to  20;  Id. 
(Tyler)  39  to  54); 
W.  0. 
1®.  Real  Actions. 

JSeal  actions  are  such  as  are  employed  to  recover  fi^ee- 
hold  estates  in  lands,  without  regard  to  any  damages  for 
the  detention  of  the  same  from  the  owner.  If  the  action 
allows  damages  also  to  be  recovered,  as  well  as  the  land,  it 
is  denominated  a  mixed  action.  It  cannot  but  strike  the 
student  with  surprise  that  the  law  should  not  have  allowed 
damages  to  be  recovered  in  all  cases,  as  well  as  the  lands 
themselves,  thereby  avoiding  a  multiplicity  of  suits  for  sub- 
stantially one  subject-matter.  The  reasons  for  it  are,  in 
part,  technical ;  but  they  are  not  unsatisfactory,  although  the 
inquirer  may  very  reasonably  be  disposed,  in  the  light  of 
modern  improvement  and  thought,  to  deem  the  technicali- 
ties which  constitute  the  reasons  for  the  doctrine  in  ques- 
tion entitled  to  very  little  of  our  respect.  The  reasona 
appear  to  have  been  the  following,  viz : 

1.  The  reverend  regard  in  which  our  English  ancestors 
held  freehold  estates,  which  to  them  were  the  representa- 
tives of  all  propertj/y  so  that  they  deemed  an  action  whose 
principal  object  was  to  recover  the  freehold^  not  proper  to 
be  degrade  to  the  purpose,  infinitely  less  important  in  their 
eyes,  of  recovering  monied  compensation  for  the  wrongful 
occupancy  thereof; 

2.  The  fact  that  title  to  freehold  was,  down  to  the 
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reign  of  Elizabeth,  tried  not  very  unfrequently  by  wager  of 
baUelj  and  long  afterwards  was  liable  to  be  so  tried ;  and 
that  mode  of  trial,  absurd  in  any  case,  wonld  have  been 
conspicuously  absurd  as  a  mode  of  estimating  damages; 

3.  The  consideration  that,  even  when  the  question  of  title 
was  submitted  to  the  grand  assize^  a  jury  composed  of  four 
knights  and  twelve  citizens,  the  intelligence  of  the  triers 
was  not  such  as  to  make  it  desirable  to  burden  them  with 
the  double  duty  of  determining  the  title  to  land  (often 
very  nice  and  intricate),  and  at  the  same  time  of  also  ascer- 
taining the  damages  incurred  by  withholding  the  possession ; 

4.  The  consideration,  that  as  the  public  safety  required 
that  the  tenant  in  possession,  whether  of  right  or  wrong- 
fully, should  be  compelled  to  render  the  military  services  due 
for  the  land  to  the  superior,  it  was  necessary  to  allow  even 
a  disseisor  to  retain  so  much  of  the  profits  as  was  needful 
to  enable  him  to  discharge  this  duty ;  and  to  make  an  appor- 
tionment, and  oblige  him  to  account  for  the  surplus,  involved 
too  much  collateral  inquiry  to  be  safely  committed  to  the 
same  jury  which  was  charged  with  the  determination  of  the 
title. 

See  3  Bl.  Com.  187;  Id.  351. 
Real  actions  are  distributed  into  two  classes,  namely : 
(1),  Possessory ;  and  (2),  Droiturel. 
W.  0. 
1'.  Possessory  Actions. 

Possessory  actions  are  such  real  actions  as  are  employed 
to  recover  the  possession  of  freehold  estates  in  lands, 
whereof  the  plaintiff  (called  in  real  actions  the  deman^ 
dant)  or  his  ancestors  have  been  unjustly  deprived,  where 
they  still  retain  a  right  to  the  possession^  in  conti^adistinc- 
tion  to  a  mere  right  to  the  lands.  (3  Bl.  Com.  179  to 
190.) 

This  distinction  between  the  right  to  the  possession  of 

lands  and  the  mere  right  of  property  is  explained,  2  Bl. 

Com.  196  &  seq;  and  2  Insts.  Com.  &  Stat.  Law,  500  &;  seq: 

W.  C. 

1«.  Writ  of  Forcible  Entry,  Unlawful  Entry,  or  Unlawful 

Detainer. 

This  is  a  statutory  remedy  designed  to  recover,  in  a 
very  summary  way,  the  possession  only  of  lands,  but 
without  regard  to  the  estate  therein,  when  the  possession 
has  not  been  vrithheld  more  than  three  years.  The  style 
of  the  writ,  it  should  be  observed,  varies  with  the  char- 
acter of  the  injury  it  proposes  to  redress.  When  the 
injury  consists  in  an  entry  into  lands  by  force^  (which  is 
always  iUegalj  however  perfect  may  be  the  enterer's  title, 
and  however  wanting  in  title  the  party  in  possession 
may  be,)  the  writ  is  a  writ  ot  forcible  entry,     where  the 
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injury  consists  in  the  wrong-doer's  entering  upon  the 
lands  where  entry  is  not  given  by  laWj  the  writ  is  a 
writ  of  unlawful  entry  ;  and  when  the  injury  is  the  wn- 
laioful  withholding  of  the  possession  by  the  wrong-doer^ 
as  in  case  of  a  tenant  for  years,  &c.,  holding  oyer  after 
the  expiration  of  his  term,  the  writ  is  a  writ  of  unlawful 
detainer.  (V.  C.  1873,  c.  130,  §  1  &  seq ;  see  Bac.  Abr. 
Fore.  Entry,  &c. ;  Id.  (A),  &c. ;  6  Rob.  Pr.  785,  &c.> 
838.) 

2«.  Writ  of  Entry. 

The  writ  of  entry  is  employed  at  common  law  to  recover 
the  possession  of  lands  where  there  is  a  right  to  the  posses- 
sion, whether  the  demandant  has  or  has  not  in  hiTn  the 
mere  right  of  property. 

The  writ  of  entry  proposes  to  assert  the  demandant's* 
right  by  disproving  the  title  of  the  occupant^  and  to  do  that 
by  showing  the  unlawful  means  whereby  he,  or  those 
under  whom  he  claims,  came  into  possession.  Thus  the 
demandant  may  maintain  this  remedy  at  common  law 
against  an  abator^  an  intrudery  or  a  disseisor  claiming  the 
land  in  question  to  be  his  right  and  inheritance^  into  which, 
as  he  insists,  the  occupant  (tenant  as  he  is  technically 
styled,)  had  not  entry  but  by  (or  after)  an  abatement,  in- 
trusion, or  disseisin,  made  to  the  demandant  within  the 
time  limited  by  law  for  such  actions.  The  writ,  after 
thus  setting  forth  the  demandant's  claim,  requires  the 
tenant  either  to  deliver  seisin  of  the  lands,  or  to  show 
cause  why  he  will  not.  The  cause  shown  by  the  tenant 
may  be  either  a  denial  of  the  fact  of  having  entered  by 
or  under  such  means  as  the  demandant  lias  suggested, 
or  a  justification  of  his  entry  by  reason  of  title  in  himself y 
or  in  those  under  whom  he  makes  claim,  whereupon  the 
possession  of  the  land  is  awarded  to  him  who,  at  the 
trial,  produces  the  clearest  right  to  possess  it.  (3  Bl. 
Com.  180  &  seq ;  Bac.  Abr.  Actions  in  General,  (A).) 

The  writ  of  entry  was  aholish^ed  in  Virginia  by  the 
Code  of  1849,  the  action  having  long  before  been  prac- 
tically disused  amongst  us.     ( v  .  C.  1873.  c.  131,  §  38.) 

3«.  Writ  of  Assize. 

The  writ  of  assize  seems  to  have  originated  about  22 
Hen.  II,  (A.  D.  1176),  in  a  statute  which  is  not  now  ex- 
tant ;  and  was  probably  devised  by  Glanvil,  who,  during 
much  of  the  reign  of  Hemy  II,  was  the  c/iief  justiciary 
of  the  realm.  The  writ  was  suggested  by  the  harassing 
delays  which  obstructed  the  prosecution  of  writs  of  en- 
try, after  real  actions  were  removed  from  the  co^irt  of  the 
lord  (the  court  baron,)  to  that  of  the  King  at  West- 
minster, (the  court  of  common  pleas,)  and  was  designed 
to  be  a  very  speedy  remedy,  ( festinum  reinedhmi),  prose- 
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cuted  and  determined  in  the  county  where  the  ovster  or 
dispossession  from  the  land  had  occurred.  To  this  end 
a  royal  commission  is  directed  to  be  issued,  whereby 
twice  every  year^  certain  judges  are  designated  to  hold 
assizes  in  every  county,  in  order  to  inquire  into  and  try 
any  abatement  or  disseisin  of  land  which  may  have  hap- 
pened in  the  counties  respectively.  The  assizes  were  so 
denominated  (from  the  latin  assidere — to  sit),  because  of 
the  sittings  of  the  jury  employed  to  try  such  causes,  in- 
volving of  course  the  sitting  of  the  judge  also ;  but  the 
jury  being  the  central  and  most  important  element,  and 
the  judge  only  an  auxiliary  in  the  administration  of  jus- 
tice, the  latter  is  not  regarded  in  giving  the  designation. 
The  scheme  of  the  proceeding  is  to  set  the  complaint 
on  foot,  and  to  try  and  determine  it,  and  put  the  party 
aggrieved  into  possession,  at  one  and  the  same  assizes^  or 
sittings ;  and  in  this  respect  it  well  deserved  to  be  styled 
festinum  remedium.  In  practice,  however,  it  was  seldom 
so  speedy  as  this. 

The  writ  of  assize  is  founded  not  so  much  on  the  de- 
fects of  the  title  of  the  occupant  or  tenant^  as  on  the  good- 
ncss  of  the  demandanfs.  It  is  applicable  exclusively  to 
dispossession  by  abatement^  (when  the  writ  is  denominated 
a  "  writ  of  assize  of  mort  cC ancestor ^^^)  and  by  disseisin  of 
the  demandant  himself,  (in  which  case  the  writ  is  termed 
a  "writ  of  assize  of  novel  disseising)  (3  Bl.  Com.  184; 
Bac.  Abr.  Assize  (A).) 

The  writ  of  assize  is  not  used  in  practice  in  Virginia, 
but  it  is  not  abolished,  and  might  still  be  employed  if 
there  were  any  adequate  inducement  therefor.  The  form 
of  the  writ  for  various  cases  is  given  by  Glanvil  (B.  XIII. 
c.  Ill,  p.  306,  &  seq),  and  by  Fitzherbert,  in  his  ^^natura 
brevium^^^  (p.  433) ;  and  from  those  forms  the  nature  of 
the  action  will  be  best  understood. 
2'.  Droiturel  Actions. 

A  droiturel  action  is  an  action  employed  to  regain  the 
possession  of  lands  and  tenements  where  the  demandant  has 
lost  not  only  the  possession^  but  also  the  right  of  possession^ 
and  has  nothing  but  the  mere  right  of  property.  (2  Bl. 
Com.  195-199 ;  3  Do.  191 ;  Bac.  Abr.  Actions  in  Gen- 
eral, (A) ;  2  Insts.  Com.  &  Stat.  Law,  500,  &  seq.) 

The  most  prominent  droiturel  actions  at  common  law 
are  as  follows,  namely:  (1),  The  writ  of  qiwd  ei  deforceat; 
(2),  The  writ  of  right  of  dower;  (3),  The  writ  of  formedon; 
and  (4),  The  writ  of  right; 
W.  C. 
1».  The  Writ  of  Quod  ei  Deforceat. 

The  writ  of  quod  d  deforceat  is  proper  to  be  employed 
when  tenant  for  life  especially  (although  it  is  applicable 
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also  to  tenant  in  iail)^  has  lost  the  right  of  possession^  (e.  jr. 
by  suffering  judgment  to  go  against  him  by  defauU  in  a 
possessory  action\  and  retains  nothing  but  the  mere  right 
of  property.  The  writ  was  given  by  Stat.  13  Edw.  I,  c. 
4y  (3  Bl.  Com.  191,  193,)  and,  therefore,  is  saved  to 
us  by  our  statute,  (V.  G.  1873,  c.  15,  §  2,)  reserving  for 
the  use  of  our  people  all  remedial  and  judicial  writs 
given  by  any  act  of  parliament  prior  to  4  Jac.  I,  not 
local  to  England,  nor  repealed  here. 
2«.  Writ  of  Eight  of  Dower. 

The  writ  of  right  of  dower  is  employed  to  recover  a 
widow's  dower,  whereof  she  is  deforced^  where  a  part  of 
her  dower  in  the  same  tract  has  been  already  assigned 
to  her.     (3  BL  Com.  183.) 

As  this  action,  although  demanding  only  a  life-estate, 
is  said  to  be  of  the  same  nature  as  the  '^  grand  writ  of 
right,"  (3  Bl-  Com.  183),  it  may  perhaps  be  considered 
as  abolished  along  with  the  latter  writ  in  Virginia, 
(V.  C.  1873,  c  131,  §  38.)  The  conjecture,  however,  is 
not  likely  to  be  brought  to  judicial  arbitrament,  this 
remedy  for  the  recovery  of  a  widow's  dower  having  been 
for  more  than  a  century  superseded  in  practice,  as  weU 
in  England  as  with  us,  by  a  bill  in  chancery.  (1  8 tor. 
Eq.  §  624  &  seq.) 

This  jurisdiction  of  the  court  of  chancery  to  assign 
dower,  originated  in  the  various  embarrassments  which 
often  obstructed  a  widow's  recovery  of  her  dower  in  a 
court  of  law,  in  consequence  of  her  ignorance  of  the 
state  of  her  husband's  title  to  the  lands  of  which  he  was 
seised,  (the  title-papers  being  in  England  in  the  hands 
of  the  heir,  or  of  the  devisee  or  trustee,)  and  also  in  con- 
sequence of  the  difficulty  of  ascertaining  the  comparative 
value  of  the  husband's  different  tracts,  &c.;  but  the 
ultimate  result  is,  that  the  courts  of  equity  now  entertain 
a  general  concurrent  jurisdiction  with  courts  of  law,  in 
the  assignment  of  dower,  in  all  cases  where  the  legal 
title  of  the  husband  is  not  disputed ;  but  if  the  title  is 
disputed,  it  is  first  required  to  be  established  by  an  issue 
at  law,  or  otherwise.  (1  Stor.  Eq.  §  624.)  And  this 
intervention  of  the  courts  of  equity  has  received  with  us 
the  direct  sanction  of  the  legislature,  (Y.  C.  1873,  c. 
106,  §  10);  which  has  moreover  allowed  the  widow  to 
recover  her  dower,  and  damages  for  its  being;  withheld, 
by  such  remedy  at  law  as  would  lie  on  behalf  of  a  tenani 
for  life  having  a  right  of  entry.  (V.  C  1873,  c.  106,  § 
10);  as  for  example,  by  ejecfment^  in  which  provision  is 
made  for  the  assignment  of  dower  by  commissioners  ap- 
pointed for  the  purpose.  (V.  C.  1873,  c.  131,  §  29,  6, 
7  &  seq.) 
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Seeing,  then,  that  the  widow  may  have  the  benefit  of 
these  two  remedies  to  recover  her  dower,  and  damages 
for  its  being  withheld, — ^both  remedies  more  advanta- 
geous to  her  than  the  writ  of  right  of  dower, — ^it  is  not 
probable  that  the  qaestion  whether  the  latter  writ  has 
not  been  abolished  will  be  ever  jadicially  solved. 
8«.  Writ  of  Formedon. 

The  torii  of  formedon  is  a  droiturel  action^  adapted  to 
recover  real  property  in  pursnance  of  a  ffift  in  taily  {per 
formam  doni),  where  by  the  wrongful  alienation  in 
fee  simplej  of  the  tenant  in  tail,  the  estaie4aU  is  discon- 
tinued, and  the  remainder  or  reversion,  or  the  interest  of 
the  issue  in  tail,  is  turned  into  a  mere  right.  If  the  writ  of 
formedon  is  prosecuted  by  the  issue  in  iaily  it  is  de- 
nominated formedon  in  descender;  and  if  by  him  in  rC" 
mainder,  or  in  reversion,  it  is  styled  formedon  in  remainder, 
orfomuAon  in  reverter.    (8  Bl.  Com.  191-'2.) 

This  writ  is  expressly  abolished  in  Virginia  by  statute 
of  1860,  (V.  C.  1878,  c.  181,  §  88);  although  in  fact  it 
had  been,  in  the  main,  done  away  with  long  before,  in 
consequence  of  the  abolition  of  estates-tail,  on  the  7th  of 
October,  1776.     (V.  C.  1878,  c.  112,  $  9.) 

In  the  case  of  Orndoff  v.  Turman,  2  Leigh,  200,  220 
&  seq.,  a  writ  oi  formedon  in  descender  was  held  to  have 
been  properly  brought  subsequent  to  1816,  although 
upon  the  merits,  it  was  decided  against  the  demandant ; 
and  in  that  case,  in  1880,  it  became  needful  for  counsel 
and  judges  to  go  deep  into  the  ancient  learning  of  the 
law  upon  the  subject  of  estates-tail,  discontinuances  of 
estates-tail,  writs  oi  formedon,  i&c. 
4«.  Writ  of  Right. 

The  writ  of  right  is  employed  to  recover,  not  an  estate 
for  life,  like  a  writ  of  quod  ei  deforceat,  nor  an  estate- 
tail,  like  a  writ  of  formedon,  but  an  estate  in  feersimplSy 
where  the  right  of  possession  is  barred  by  a  recovery  on 
the  merits  in  a  possessory  action,  or  by  the  lapse  of  time. 
(8  Bl.  Com.  898.) 

The  writ  of  right,  after  having  been  much  simplified 
by  statute,  and  pruned  of  *  all  its  inconvenient  inci- 
dents and  sources  of  delay,  so  that  it  had  become  the 
most  frequent  remedy  for  the  recovery  of  lands  in  that 
portion  of  the  commonwealth  Ijing  west  of  the  Blue- 
ridge,  was,  by  the  code  of  1849,  entirely  abolished,  (V.  0. 
1878,  c.  181,  §  88) ;  having  fallen  a  victim  to  the  tra- 
ditional prejudice  prevailing  against  it  in  its  unreformed 
state,  and  to  the  practical  ignorance,  in  the  larger  portion 
of  the  commonwealth,  of  its  convenient  and  easy  work- 
ing.    See  1  Rob.  Pr.  (1st  ed.),  464  &  seq. 

The  statute  which  abolished  it,  however,  substituted 
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ejectment  in  its  place,  declaring  that  ejectment  might  bo 
^^  brought  in  the  same  cases  in  which  a  writ  of  right  may 
now  be  brought,  and  by  any  person  claiming  real  estate 
in  /ac,  orfiyr  lifey  or  for  yearSy  either  as  heir,  devisee,  or 
purchaser,  or  othewise."     (V.  C.  1843,  c.  131,  §  2.) 

Ejectment  with  us  is,  therefore,  installed  as  the  com« 
mon  remedy  whereby  to  recover  any  interest  whatsoever 
in  lands;  whereas  the  common  law,  with  superfluous  dis- 
crimination, provided  a  distinct  remedy  for  each  several 
freehold  esiaiCj  namely :  for  life  in  fee-iail  and  in  fee-simple^ 
2^  Personal  Actions. 

Personal  actions  are  of  that  class  of  actions  employed  to 
recover  money  (whether  in  the  shape  of  debt  or  damages)^  or 
other  chaUds.     (3  Bl.  Com.  117;  1  Chit.  PI.  10.) 

They  are  of  two  classes,— designed  to  redress  an  injury 
arising  from  breach  of  contract^  in  which  case  they  are  said 
to  be  ea:  contractu,  or  to  obtain  amends  for  a  torty  which,  it 
will  be  remembered,  means  any  injury  other  than  a  breach  of 
contract ;  and  actions  of  this  class  are  said  to  be  ex  delicto; 
W.C. 
1'.  Actions  ex  Contractu. 

Actions  ex  contractu  are  founded,  as  we  have  just  seen, 
on  a  breach  of  contract  express  or  implied,  and  are  intended 
to  redress  the  injury  thence  arising.    (1  Chit.  PI.  111.) 

The  actions  ex  contractu  may  be  enumerated  as  follows,, 
viz :  (1),  Debt ;  (2),  Covenant ;  (8),  Accx>unt,  or  as  it  is 
spelled  in  the  older  books,  accompt ;  and  (4),  Trespass  on 
the  case  in  assumpsit,  or  upon  promises  ; 
W.C. 
1*.  Action  of  Debt. 

The  action  of  debt  is  employed  to  recover  a  debt,  eo 
nomine,  and  in  numero  ;  that  is,  a  spedjicsum  of  money 
due  by  contract,  express  or  implied,  together  with  dam* 
ages  (generally  nominal),  for  its  detention.  (1  Chit. 
PI.  123 ;  3  Eob.  Pract.  (2d  ed.)  370,  368.) 
2«.  Action  of  Covenafit. 

The  action  of  covenant  is  employed  to  recover  damages- 
sufficient  to  make  amends  for  a  breach  of  covenant ;  that 
is,  of  a  contract  under  seed.  The  covenant  may  be  to  pay 
mxmey  or  to  do  a  collateral  thing.  If  it  is  to  pay  money, 
the  damages  which  the  covenantee  is  entitled  to  recover, 
by  way  of  compensation  or  amends  for  the  breach,  is 
the  mxmey  covenanted  to  be  paid,  with  interest  from  the 
time  when  it  ought  to  have  been  paid.  Where  the 
covenant  is  not  to  pay  money,  but  to  do  soms  coUateraC 
thing,  there  is  no  uniform  standard  of  damages,  but  they 
must  be  estimated  by  a  jury,  according  to  the  circum- 
stances of  each  case.    Where  the  covenant  is  to  pay 
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money ^  it  is  obvious  that  the  action  of  debt  and  the  ac- 
tion of  covenant  are  concurrent  remedies^  and  may  either 
of  them  be  resorted  to.  Thus,  in  the  case  of  a  common 
money-bondj  the  action  of  debt  will  lie,  because  it  is  a 
promise  to  pay  a  specific  sum  of  mjoney^  and  the  action 
of  covenant  may  be  brought  because  it  is  a  contract 
under  seal.  The  amount  recovered  in  either  action  is 
the  same ;  but  there  is  a  difference  in  the  light  in  which 
the  transaction  is  regarded  in  reference  to  the  two  ac- 
tions respectively.  When  debt  is  brought,  the  plaintiff 
demands  the  specific  sum  eo  numero^  which  the  defen- 
dant engaged  to  pay,  and  he  recovers  accordingly.  When 
the  action  is  covenant,  the  plaintiff  complains  that  the 
defendant,  having  made  a  very  solemn  promise  under 
his  sealf  has  recklessly  violated  it,  whereby  the  com- 
plainant has  suffered  damage  to  an  amount  which  he 
names,  and  which  a  jury  must  be  called  to  assess,  although, 
as  we  have  seen,  the  invariable  criterion  of  amount  in 
practice  is  the  sum  which  the  defendant  ought  to  have 
paid. 

See  8  Bl.  Com.  156  ;  St.  PI.  16 ;  Id.  (Tyler),  46-'7 ; 
1  Chit.  PI.  131 ;  3  Rob.  Pr.  (2d  ed.)  362. 
3*.  Action  of  Account,  or  Accompt. 

The  action  of  account  is  employed  to  adjust  and  settle 
muttcal  accounts,  where  there  is  a  privity  between  the 
parties^  either  in  fact,  (as  in  the  case  of  partners,  or  of 
bailiffs,  and  receivers,  and  principals,  &c.),  or  in  law,  as 
in  the  case  of  guardian  in  socage  and  ward  ;  and  to  r^ 
cover  the  balance  ascertained  to  be  due.  The  settlement 
of  the  account  is  made  before  auditors  appointed  by  the 
court,  who,  however,  cannot  determine  even  provisionally 
any  controverted  matter  of  fact  or  of  law,  but  must  refer 
the  same  to  the  court  to  be  decided,  if  a  matter  of  fact 
by  a  jury,  and  if  a  matter  of  law,  by  the  judge,  whereby 
the  proceedings  are  intolerably  protracted.  (3  Bl.  Com. 
162-'3  ;  1  Chit.  PI.  44  ;  3  Rob.  Pr.  (2d  ed.)  410  ;  Bac. 
Abr.  Accompt,  (A) ;  3  Th.  Co.  Lit.  346-7,  n's  (16), 
(16),  (P);  Godfrey  v.  Sanders,  8  Wils.  94,  98.) 

In  practice,  the  biU  in  chancery  has  quite  superseded 
the  action  of  account,  being  not  only  applicable  wherever 
the  accounts  are  m.utual,  (although  there  be  no  privity 
between  the  parties),  and  in  all  equitable  claims  arising 
out  of  trusts,  and,  therefore,  in  a  yrider  range  of  cases 
than  the  action  at  law,  but  being  also  a  much  more  speedy 
and  effective  remedy.  (3  Bl.  Com.  163 ;  Ad.  Eq.  222 ; 
1  Stor.  Eq.  §  442  &  seq.) 
4*.  Trespass  on  the  Case  in  Assumpsit. 

At  a  very  eaiiy  period  specific  forms  of  action  were 
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provided  for  such  injuries  as  had  then  most  usually 
occurred,  as  was  also  the  custom  in  the  Greek  and  Bo- 
man  jurisprudence ;  and  Bracton,  observing  on  the 
original  writs  on  which  tlie  various  actions  known  to  the 
common  law  were  founded,  declares  them  to  be  fixed 
and  immutable,  unless  by  authority  of  parliament.  These 
ancient  forms,  which  had  from  time  to  time  been  collected 
and  preserved  in  chancery,  (the  officina  justitice)  in  a 
book  called  the  Segiater  of  Writa^  were,  in  the  reign  of 
Henry  VIII,  first  printed  in  the  book  termed  Registrum 
Brevium^  on  which  Fitzherbert's  Naiura  Brevium  is  a 
comment.     (3  Bl.  Com.  117 ;  1  Chit.  PI.  107-'8.) 

At  common  law  also,  besides  these  registered  writs, 
the  plaintiff  seems  to  have  been  at  liberty,  if  h6  found  in 
the  register  no  writ  adapted  to  his  case,  to  frame  one 
speciqUy  suited  t)  his  complaint,  and  these  writs  were 
termed  maffistralia  ;  but  as  the  oflScers  of  the  court  of 
chancery,  whose  duty  it  was  to  prepare  such  new  writs 
for  the  plaintiff's  solicitor,  were  found  reluctant  in  new 
cases  to  frame  the  proper  remedy,  or  perhaps  because 
their  authority  to  do  so  had  become  doubtful,  the  legis- 
lature thought  fit  to  enforce  the  common  law,  and  it  was 
enacted  by.  statute  Westm.  II,  (13  Edw.  I,  Stat.  1,  c.  24,) 
^^  that  if  it  shall  fortune  in  the  chancery  that  in  one  case 
a  writ  is  found,  and  in  like  case  (in  consimili  casu,)  fall- 
ing under  the  like  law,  and  requiring  like  remedy,  is 
found  none,  the  clerks  of  the  chancery  shall  agree  in 
making  the  writ,  or  adjourn  the  complaint  until  the  next 
parliament."  This  statute,  coming  thus  timely  to  the 
aid  of  the  common  law,  was  speedily  followed  by  a 
copious  production  of  new  forms  of  writs,  which  fell 
under  the  denomination  of  writs  travsffressionis  super 
casum;  that  is,  of  trespass,  (in  the  general  sense  of 
torong,)  on  the  case.  (3  Bl.  Com.  183 ;  4  Beeves'  Hist. 
Eng.  Law,  426,  432^  430 ;  St.  PI.  7, 17-'8 ;  Id.  (Tyler,) 
42,  48-'9.) 

These  new  writs  easily  adapted  themselves  to  the  gen- 
eral division  of  personal  actions  already  adverted  to,  some 
being  ex  contractu,  and  others  ex  delicto.  The  writs  of 
trespass  on  the  case  ex  contractu,  speedily  assumed  the 
designation  of  actions  (or  writs)  of  trespass  on  the  case 
in  assumpsit,  or  as  it  is  sometimes  expressed  with  us,  on 
promises  ;  whilst  in  cases  ex  delicto,  the  actions  (or  writs) 
of  the  corresponding  character  were,  and  still  continue 
to  be,  known  as  simply  actions  of  trespass  on  the  case. 
Still  further  to  discriminate  the  two  classes  of  new  actions 
thus  springing  from  13  Edw.  I,  Stat.  1,  c.  24,  it  is  cus- 
tomary to  call  the  action  ex  contractu  ^^  assumpsit,''^  and 
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to  apply  the  word  "  case,"  or  "  trespass  on  the  case,"  to 
an  action  for  a  torty  and  in  form  ex  delicto.  (1  Ohit.  PI. 
112.) 

The  action  of  assumpsit  is  employed  to  recover  dam- 
ages by  way  of  amends  for  a  breach  of  contract  not 
under  seal.  It  is,  therefore,  in  most  particulars,  the 
counterpart  of  the  action  of  covenant ;  covenant  being 
applicable  to  contracts  under  sealy  and  assumpsit  to  those 
not  under  seal.  Hence,  as  covenant  and  debt  are  con- 
current remedies  where  the  promise  is  to  pay  moneys  and 
is  under  the  promisor's  seal,  so  assumpsit  and  debt  are 
concurrent  remedies  where  the  promise  is  to  pay  money  y 
and  is  not  under  seal.  It  will  be  observed,  that  as  as- 
sumpsit lies  on  all  promises  not  under  sealj  it  may  be  as 
well  founded  on  a  promise  implied^  as  on  one  expressed,, 
and  on  a  promise  to  do  s,  collateral  thing^  as  on  a  promise 
to  pay  money.  (1  Chit.  PL  111  &  seq;  3  Bl.  Com. 
157;  St.  PI.  18 ;  Id.  (Tyler,)  49,  50;  3  Rob.  Pr.  (2nd 
ed.)  389;  Bac.  Abr.  Assumpsit,  (C).) 
2^  Actions  ex  Delicto. 

Actions  ex  delicto  are  founded  on  and  designed  to  ob- 
tain redress  for  torts j  that  is,  for  wrongs  which  do  not  pro- 
ceed from  the  breach  of  any  ccntractj  express  or  implied* 
(1  Chit.  PI.  111.) 

Besides  the  several  actions  ex  delicto  which  are  known 
to  the  common  law,  there  are  two  statutory  proceedings, 
in  Virginia,  which  to  all  intents  and  purposes  are  actianSy 
although  marked  by  certain  eccentricities,  which  for  the 
most  part  the  common  law  avoids.  These  proceedings, 
or  statutory  actons,  are  awkward  and  imperfect  substi- 
tutes for  the  action  of  replemiy  which  unfortunately  has 
been  abolished.  They  are  proceedings  by  way  of  inier- 
pleader^  in  case  of  any  illegal  judicial  taking  of  chattels^ 
as  by  execution  or  warrant  of  distress,  when  the  com- 
plaint is  made  by  some  one  other  than  the  defendaTU^  and 
by  way  of  delivery-bond  where  the  tenant  complains  of  an 
Ulegal  distress  for  rent. 

The  actions  ex  delicio,  therefore,  may  be  enumerated  as. 
follows:  namely,  (1),  Detinue;  (2),  Eeplevin;  (3),  Inter- 
pleader; (4),  Proceeding  by  way  of  delivery-bond;  (5), 
Trespass  vi  et  armis;  and  (6),  Trespass  on  the  case ; 
W.  C. 
1«.  Action  of  Detinue. 

The  action  of  detinue  is  employed  to  regain  the  pos- 
session of  a  specific  chaitelj  unlawfully  withhdd;  or  in  case 
that  should  prove  impracticable,  to  recover  in  the  alterna- 
tive its  fair  value,  together,  in  either  case,  >vith  damages 
for  its  detention.    (3  Bl.  Com.  151 ;  St.  PI.  16 ;  Id.  (Ty- 
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ler),  47 ;  1  OUt.  PI.  137 ;  8  Eob.  Pr.  (2d  ed.)  467). 
And  in  addition  to  an  attachment  where  it  appears  that 
the  defendant  is  removing,  or  intends  to  remove  the 
chattel,  or  a  material  part  of  his  own  estate,  out  of  the 
commonwealth,  (V.  C.  1873,  c.  148,  §  2 ;  Fbst  p.  ), 
provision  is  also  made  whereby,  if  it  appears  that  the  de- 
fendant is  insolventj  and  that  the  property  sned  for  will 
be  sold,  removed^  secreted,  or  otherwise  disposed  of,  so  as 
not  to  be  forthcoming  to  answer  the  final  judgment ;  or 
will  be  destroyed  or  materially  injured  by  neglect,  abuse, 
or  otherwise,  if  left  in  the  defendant's  possession,  process 
is  issued  commanding  the  ofScer  to  seize  and  keep  the 
property  until  the  suit  is  decided ;  unless  the  defendant 
replevy  it  by  means  of  a  bond  conditioned  to  pay  all 
damages  sustained  by  reason  of  the  return  of  the  pro- 
perty to  him,  and  also  to  have  it  forthcoming  to  answer 
the  judgment  of  the  court ;  or  unless  the  property  be 
perishable  or  expensive  to  keep,  when  it  may  be  sold  by 
order  of  court.  (Acts  1874,  p.  265,  c.  222.) 
2«.  Action  of  Replevin. 

The  action  of  replevin  is  an  extremely  beneficial  rem- 
edy, employed  at  common  law  in  order  to  regain  the 
possession  of  a  specific  chattel  unlawfully  takeriy  together 
with  damages  for  the  taking  and  detaining.  It  restores 
the  possession  of  the  chattel  to  the  party  aggrieved,  not 
at  the  end  of  the  suit,  as  in  detinue,  but  at  the  heginning, 
as  soon  as  complaint  is  made,  exacting,  however,  from 
the  plaintiff,  before  he  can  have  the  benefit  of  the  writ, 
that  he  shall  give  bond  with  good  security,  conditioned 
to  ^'  perform  and  satisfy  the  judgment  of  the  court  in 
the  suit "  which  the  writ  institutes,  ^^  in  case  he  shall  be 
cast  therein."     (Rob.  Forms,  384.) 

The  student  will  observe,  that  whilst  replevin  is  ap- 
propriate only  where  the  taking  is  unlawful,  detinue  lies 
wherever  the  chattel  is  urdawfvUy  vnthheld,  that  is,  not 
only  in  case  of  unlawful  taking  (for  if  the  taking  be  un- 
\KwixA,  the  detaining  must  be  so  likewise),  but  also,  when 
the  wrong-doer  came  lawfully  into  possession,  but  con- 
tinues to  detain  after  his  right  has  ceased. 

The  action  of  replevin  is  at  common  law  much  used 
in  case  of  illegal  distress,  as  well  by  the  tenant  who  is 
distrained  upon,  as  by  a  third  person  who  asserts  a  claim 
to  the  property  taken.  Indeed,  Blackstone  considers 
the  action  confined  to  an  unlawful  taking  by  way  of  dis- 
tress, (3  Bl.  Com.  145);  but  in  this  he  is  clearly  mis- 
taken, as  Lord  Redesdale  points  out  in  1  Sch.  &  Le- 
froy,827; 
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See  Vin.  Abr.  Replevin,  B.  and  C.  Com.  Dig.  Re- 
plevin; 1  Bl.  Com.  146,  n.  (1.) 

But  the  legislature  of  Virginia,  in  1823,  unfortunately 
limited  replevin  by  statute  to  unlawful  taking  by  distress 
for  rent,  and  in  1850,  still  more  unfortunately,  as  the  writer 
thinks,  abolished  it.  (V.  C.  1873,  c.  146,  §  4);  proposing 
in  its  stead  the  inadequate  substitutes  of  interpleader,  (v. 
C.  1873,  c.  149,  §  a,  3,  6,  7,)  and  the  proceeding  by  way 
of  delivery  bond.     (V.  C.  1873,  c.  185,  §  4.) 

See  3  Bl.  Com.  146  &  seq;  and  n.  (1);  St.  PI.  19;  Id. 
(Tyler)  62;  1  Chit.  PI.  190;  Rob.  Forms,  127;  3  Rob. 
Pr.  (2d.  ed.)47l.) 
3«.  Proceeding  by  Interpleader. 

The  process  of  interpUader,  in  the  aspect  in  which  it 
is  now  to  be  viewed,  is  purely  statutory,  and  everything 
in  relation  lo  it  must  be  determined  by  reference  to  the 
statute.     (V.  C.  1873.  c.  149,  §  2,  3,  6,  7.) 

The  name,  and  somewhat  of  the  idea  of  interpleader 
were  derived  from  the  courts  of  chancery,  where  bills  of 
interpleader  have  been  for  ages  one  of  the  remedial 
agencies  employed.  It  is  resorted  to  in  equity,  where 
one  in  the  position  of  a  stake-holder,  having  himself  no 
claim  to  the  subject,  finds  himself  embarrassed  by  con- 
flicting pretensions  thereto.  He  is  allowed  thereupon 
to  file  his  bill  in  chancery,  asking  that  court  to  compel 
the  parties  to  litigate  and  assert  their  respective  claims 
before  the  court,  (which  is  denominated  inter-pleadinff) 
so  that  their  rights  may  be  settled  by  the  decree  of  the 
court,  and  they  be  enjoined  from  harassing  the  plaintiff 
in  the  bill  with  any  litigation  touching  the  subject-mat- 
ter which  the  plaintiff  proposes  to  bring  into  court,  to 
be  disposed  of  as  the  court  shall  adjudge  and  decree'. 
In  order  to  exclude  collusion  between  the  stake^holder 
and  either  of  the  parties,  whereby,  for  delay  or  some 
other  illicit  purpose,  the  jurisdiction  of  the  court  might 
be  abused,  the  plaintiff  is  required  to  accompany  his  bill 
with  an  affidavit  that  there  is  no  such  collusion;  and 
where  the  subject-matter  is  money,  he  must  expressly 
offer  in  his  bill  to  bring  the  same  into  court.  (Bart. 
Suit  in  Eq.  68-'9;  2  Stor.  Eq.  §  801  &  seq;  Mitf.  Eq. 
Plead.  32,  47,  125-'6.) 

The  remedy  by  interpleader  is  not  wholly  unknown 
to  the  common  law ;  but  it  has  a  very  narrow  range  of 
purpose  and  application,  being  confined  to  cases  of  joint 
bailment  of  a  chattel,  when  the  bailees  afterwards  de- 
mand it  severally,  by  actions  of  detinue.  The  deposi- 
tary might  plead  the  facts  of  the  case,  and  pray  that 
ihe  plaintiffs  in  the  several  actions  might  inter-plead 
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with  each  other.  (Mitf.  Eq.  PI.  126 ;  3  Eeeve'e  Hist. 
£ng.  Law,  250  &  seq.)  There  is  also  at  common  law, 
a  "process  somewhat  akin  to  interpleader,  and  known  as 
the  process  of  garnishment.  That  too,  is  applicable  only 
to  the  action  of  detinue^  where  a  joint-oaUment  has 
been  made  to  the  depositary,  and  then  one  of  the  baiiees 
sues  him  for  the  thing  thus  bailed.  The  depositary,  if 
he  confesses  the  possession  of  the  chattel,  may  have  a 
writ  of  scire  facias  to  garnish  (i.  e.  to  summon  or  warn), 
the  other  joint-bailee  to  become  a  defendant  to  the  sait 
in  his  stead,  which  accomplishes  the  same  result  as  an 
interpleader.  (2  Stor.  Eq.  § 801-2 ;  3  Reeve's  Hist.  Eng. 
Law,  448  &  seq.) 

It  may  be  as  well  to  say  here,  that  the  word  garnish- 
ment (from  Fr.  gamir^  to  summon,  or  warn,  and  some- 
times to  furnish,  subst.  gam%S8ement\  means  a  warning  or 
summons  to  one  not  originally  a  party  to  the  cause,  to 
appear  and  fumvih  the  court  with  certain  inftrmaiion^  or 
with  the  needful  partieSy  so  that  it  may  more  advanta- 
geously determine  the  cause.  And  so  garnishee^  a  word 
so  familiar  in  connexion  with  attachments  of  the  several 
sorts,  means  one  summoned^  &c.  (Burrill's  Law  Diet: 
Garnishment;  Bac.  Abr.  Garnishment,  &c.,  PI.  1,  5,  8, 
&c.;  Bouv.  Law  Diet.  Garnishment.) 

It  will  now  be  desirable  to  pursue  this  statutory  inter- 
pleader^  which,  as  we  have,  seen,  was  devised  by  the 
'     code  of  1849,  as  a  substitute  for  replevin  (which  that 
code  abolished),  into  such  detail  as  to  give  the  student  a 
pretty  clear  idea  of  its  application,  and  of  the  mode  of 
proceeding  therein.     To  that  end  let  us  consider,  (1),  In 
what  cases  interpleader  is  available;  (2),  For  what  per- 
sons interpleader  is  available;  (3),  The  m,ode  of  obtain- 
.    ing  the  process  of  interpleader;  and  (4),  The  mx>des  of 
securing  the  rights  of  the  parties  pending  the  process ; 
W.  0. 
1^.  In  what  cases  the  Process  of  Interpleader  is  Available. 
Looking  to  the  statute  for  this,  as  for  every  other 
particular  connected  with  the  subject,  we  find  that  the 
process  is  available  in  case  only  of  unlawful  taking 
under  a  warrant  of  distress  or   execution.     "  When 
property  of  the  value  of  mx>re  than  $20  is  taken  under 
a  warrant  of  distress,  or  an  execution  issued  by  a  justice, 
or  when  property  of  any  vahie  is  taken  under  an  exe- 
cution issued  by  the  clerk  of  a  court,  and  any  person 
other  than  the  party  against  whom  the  process  issued 
claims  such  property,  or  the  proceeds  or  value  thereof, 
the  circuit  court,  or  the  court  of  the  county  or  corpora- 
tion in  which  the  property  is  taken,  or  the  judge  of  such 
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circuit  court  in  vacation,"  on  application  of  the  proper 
party,  may  issue  the  process  or  interpleader.  (V.  C. 
1873,  c.  149,  §  2.)  And  "  when  an  execution  on  a 
judgment  of  a  justice,  or  a  warrant  of  distress,  is  levied 
upon  property  Tiot  of  greater  vahie  than  $20,  which  is 
claimed  by  any  person  other  than  the  party  against 
whom  it  is  issued,  such  person  may  apply  to  a  justice 
of  the  county  or  corporation  in  which  the  levy  is " 
for  a  similar  process  of  interpleader.  (V.  0.  1873,  c. 
147,  §  14.) 
2^.  For  what  Persons  the  process  of  interpleader  is  avaiU 
able. 

The  process  of  interpleader,  where  it  is  issued  by  a 
court  of  record^  may  be  awarded  upon  the  application  of 
the  officer,  where  no  mdeTmiifying  bond  has  been  given ; 
or  if  one  has  been  given,  on  the  application  of  the  claim- 
ant of  the  property,  who  has  given  a  suspending  bond, 
conditioned  to  pay  all  damages  arising  from  a  suspen- 
sion of  the  sale,  (V.  0.  1873,  c.  149,  §  2,  6) ;  or  on  the 
application  of  the  party  suing  out  such  process  ;  and  when 
the  process  is  issued  by  a  justice ,  on  the  application  of  the 
claimant  only.    (V.  C.  1873,  c.  149,  §  3 ;  Id.  c.  147, 

§14.) 
8^.  The  Mode  of  Obtaining  the  Process  of  Interpleador. 

The  process  of  interpleader  is  awarded,  as  we  have 
seen,  in  most  cases,  by  the  circuit,  county,  or  corporation 
court  of  the  county,  or  corporation  in  which  the  pro- 
perty is  taken,  or  by  the  judge  of  the  circuit  court  in 
vacation,  (V.  C.  1873,  c.  149,  §  2 ;  Supra,  p.  351). 
But  in  case  of  an  execution  on  a  judgment  of  a  justice, 
or  a  warrant  of  distress,  being  levied  upon  ^^ property 
not  of  greater  value  than  twenty  doUars,^^  the  process 
is  awarded  by  a  justice  of  the  peace  of  the  county  or 
corporation  in  which  the  levy  is.  (V.  C.  1873,  c.  147," 
§  14;  Supra. 

The  application  for  the  process  should  be  in  vyriting, 
and  although  not  in  terms  required  to  be  supported  by 
affidavit;  yet,  inasmuch  as  it  asks  of  the  court  or  judge 
ex^parte  action,  which  may  more  or  less  obstruct  the 
regular  execution  of  the  court's  previous  sentence,  it  is 
certainly  safer  to  append  an  affidavit.  The  application 
ought  to  state  the  fact  of  the  process  of  execution  or 
distress  having  been  issued  and  levied ;  of  the  dispute  or 
doubt  having  arisen  in  respect  to  the  title  to  the  pro- 
perty seized ;  and  if  the  claimant  of  the  property  is 
the  applicant,  of  the  execution  in  due  form  of  law  of  a 
suspending  bond,  and  ought  to  conclude  with  a  prayer 
that  the  court  or  judge  wi)l  cause  to  appear  bejvre  the 
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court,  as  well  the  party  issuing  the  process  of  execution 
or  distress,  as  the  party  making  the  claim,  and  will 
oblige  them  to  interplead,  and  litigate  their  respective 
titles,  and  will  settle  and  decide  their  several  rights. 

The  "  process  of  interpleader"  is  in  the  form  of  an 
order  from  the  court  or  judge,  (in  the  former  case,  at- 
tested by  the  clerk),  reciting  the  complaint,  and  order- 
ing the  parties  to  be  summoned  to  appear  at  the  next 
term  of  the  court,  then  to  interplead  and  to  litigate  their 
respective  rights,  according  to  the  prayer  of  the  peti- 
tion. 

And  when,  at  the  next  term  of  the  court,  the  parties 
convene,  in  pursuance  of  this  order  or  summons,  the 
court  may  exercise,  for  the  decision  of  their  rights,  all 
or  any  of  the  powers  and  authority  prescribed  in  con- 
nexion with  a  hill  of  interpleader  in  equity;  that  is,  it 
may  cause  such  issue  or  issues  to  be  tried  as  it  may 
prescribe,  and  may  direct  which  party  shall  be  con- 
sidered the  plaintiff  in  the  issues,  and  shall  give  judg- 
ment upon  the  verdict  rendered  on  such  trial,  or  if  a 
jury  be  waived  by  the  parties  interested,  shall  itself  de- 
termine their  claims  in  a  summary  way.  (V.  C.  1873, 
c.  149,  §  2,  3,  1,  6,  7.) 
4^.  The  modes  of  Securing  the  Hights  of  the  Parties,  pend- 
ing the  Process  of  Interpleader. 

The  parties  whose  rights  require  to  be  protected  are 
the  creditor,  whose  debt  may  be  jeoparded  by  the  sus- 
pension of  proceedings  on  his  execution  or  distress- 
warrant,  and  the  claimant,  who  would  naturally  wish, 
if  possible,  to  have  the  property  imw^iately  restored 
to  the  possession  whence  it  was,  as  he  insists,  wrong- 
fully taken.  Let  us  see,  then,  what  provision  the  stat- 
ute makes  to  secure  the  respective  rights  of  these  two 
parties; 
W.C. 

1*.  Mode  of  protecting  the  Jiighte  of  the  Creditor,  pend- 
ing the  Process  of  Interpleader. 

The  statute  requires  a  suspending  bond,  with  good 
security,  in  a  penalty  equal  to  double  t/ie  valice  of 
the  prcfperty,  to  be  executed  by  the  claimant,  payable 
to  the  officer,  and  conditioned  to  pay  to  all  persons 
who  may  be  injured  by  suspending  the  sale  thereof 
until  the  claim  thereto  can  be  adjusted,  such  damages 
as  they  may  sustain  by  such  suspension;  and  until 
such  suspending  bond  is  executed,  no  application  for 
process  of  interpleader  can  be  heard.  (V.  C.  1873,  c. 
149,  §  6,  2.) 

When  the  sheriff  or  the  creditor  applies  for  the  in- 
Vol.  iv.-« 
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terpleader  there  is  of  course  no  need  of  any  such 
bond. 

It  will  be  observjed,  that  the  sheriff  can  only  obtain 
the  interpleader  "  where  no  indemnift/ing  hondj  has 
been  given."  {Ante^  p.  352,  2^.)  An  indemnifying 
bond  is  a  bond  which  an  officer  levying,  or  required  to 
levy,  process  of  execution  or  distress,  is  allowed 
by  law  to  exact  from  the  creditor  when  a  doubt  ahaU 
arise  whether  the  property  in  question  is  liable  to  such 
levy.  The  bond  is  to  be  with  good  security,  payable 
to  the  officer  in  a  penalty  equal  to  double  the  vcdite  of 
the  property,  conditioned,  (1),  To  indemnify  the  offi- 
cer against  all  damages  which  he  may  sustain  in  con- 
sequence of  the  seizure  or  sale  of  said  property;  (2), 
To  pay  to  any  claimant  of  the  property  all  damages 
which  he  may  sustain  in  consequence  of  the  seizure 
or  sale  thereof ;  and  (3),  To  wwrrant  and  defend  to 
any  purchaser  of  the  property  such  estate  or  interest 
therein  as  is  sold.  And  if  such  indemnifying  bond 
be  not  given  within  a  reasonable  time  after  notice  that 
it  is  required,  the  officer  may  refuse  to  levy  on  the 
property,  or  may  restore  it ;  and  if,  on  the  other 
hand,  the  bond  is  given,  the  sale  proceeds.  (V.  C. 
1873,  c.  149,  9  4,  5.)  From  this  account  of  an  indem- 
nifying bond  it  vrill  be  apparent  why  the  officer  can- 
not avail  himself  of  process  of  interpleader,  unless 
«  where  no  indemnifying  bond  has  been  given ;"  for 
in  that  case  he  is  obliged  to  levy  and  sell  ai  all 
events  J  and  is  virtually  (if  he  does  his  duty)  discharged 
from  all  liability,  and  has  therefore  no  interest  in  in- 
quiring as  to  the  title. 

2*  Mode  of  Protecting  the  Rights  of  the  Claimant  of  the 
Property. 

The  claimant  may  execute  a  forthcoming  or  de- 
livery bond,  (if  the  case  be  not  one  in  which  such  a  bond 
is  prohibited  by  statute,  V.  0. 1873,  c.  135,  §  6,)  with 
good  security,  payable  to  the  creditor  or  the  landlord^  and 
conditioned  that  the  property  shall  be  forthcoming  at 
such  day  and  place  of  sale  as  shall  be  thereafter  law- 
fully appointed ;  whereupon  the  property  may  be  per- 
mitted to  remain,  at  the  risk  of  such  claimant,  in  such 
possession  as  it  was  in  immediately  before  the  levy, 
according  to  the  law  touching  delivery  bonds.  (V.  C. 
1878,  c.  185,  §  2,  3,  5,  6  ;  id.  c.  149,  §  7.) 
4».  Proceeding  by  Delivery  or  Forthcoming  Bond. 

This  proceeding  is  available  for  the  tenant  aUme,  in 

case  of  distress  alleged  by  him  to  be  illegal  in  whole  or 

in  part. 
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The  tenant  in  such  case  executes  a  forthcoming  or  de- 
livery bond,  with  good  security,  payable  to  the  creditor 
or  landlord,  and  with  condition  to  have  the  property 
forthcoming  at  the  day  and  place  of  sale.  He  then 
makes  default  in  the  delivery  of  the  property,  and  when 
the  creditor  proceeds,  according  to  law,  (V.  C.  1873,  c, 
186,  §  1,  2,  3,)  by  action  or  motion  on  such  bond,  for 
award  of  execution^  the  tenant  is  allowed  to  appear  and 
"  make  defence,  on  the  ground  that  the  distress  was  for 
rent  not  due^  in  whole  or  in  partj  or  was  othenoise  illegal?^ 
(V.  C.  1873,  c.  185,  §  4.) 

And  under  this  statute  the  defendant  (the  tenant)  may 
show  that  he  is  entitled  to  a  set-off,  or  counter  demand 
against  the  landlord ;  for  to  the  extent  of  such  counter 
demand  the  rent  claimed  is  not  due,  (Allen  &  als  v. 
Hart,  18  Grat.  722.) 
5*^.  Action  of  Trespass  vi  et  Armis. 

The  action  of  trespass  in  et  armisj  or  of  trespass,  as  it 
is  commonly  called,  is  employed  to  recover  damages  for 
injuries  to  person  or  to  property  which  result  directly  from 
force  applied  (whether  of  purpose  or  for  want  of  care)^ 
by  the  wrong-doer.  (3  Bl.  Com.  153 ;  St.  PL  16 ;  Id. 
(Tyler),  47-8;  1  Chit.  PL  142;  3  Rob.  Pr.  (2d  ed.) 
426  ;  Winslo w  v.  Beal,  6  Call.  44 ;  Taylor  v.  Rainbow^ 
2  H.  &  M.  423 ;  Cleek  v.  Haines,  2  Rand.  440 ;  Jordan 
V.  Wyatt,  4  Grat.  151 ;  Percival  v.  Hickey,  18  Johns. 
(N.  Y. )  257 ;  Leame  v.  Bray,  3  East.  593.) 

The  later  English  authorities,  however,  favor  the  con- 
clusion, that  although  the  injury  results  immediately  irom 
the  force  applied  by  the  defendant,  yet  if  it  result  from 
the  defendant's  negligence^  and  not  from  design,  trespass 
on  the  case  will  lie  as  well  as  trespass.  (Moreton  v.  Har- 
dern  &  als,  4  B.  &  Cr.  (10  E.  C.  L.),  223;  WilUams  v. 
Holland,  10  Bingh.  (25  E.  C.  L),  112.) 
6«.  Action  of  Trespass  on  the  Case. 

The  origin  and  nature  of  actions  of  trespass  on  the  case 
have  been  already  indicated,  (ante,  p.  347,  &c).  It  will 
be  remembered  that  they  were  there  distributed  very 
naturally  into  actions  ex  contractu^  (to  which  the  generic 
name  of  trespass  on  the  case  in  assumpsit  was  assigned), 
and  actions  ex  delicto^  which  are  commonly  distinguished 
by  the  designation  case  simply.  One  is  said  upon  pro- 
miseSy  to  sue  in  assumpsit^  and  upon  torts  not  accom- 
panied by  force  (at  common  law),  to  sue  in  case. 

The  action  of  trespass  on  the  case  is  at  common  law 
properly  applicable  to  recover  damages  for  injuries  to 
pei-son  or  property  which  do  not  result  mT/iecKaieZy  from 
force  applied  by  the  wrong  doer,  without  reference  to- 
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the  question  whether  the  force  was  of  purpose,  or  by  ac- 
cident occasioned  by  negligence.  (1  Chit.  PI.  151, 142 ; 
3  Rob.  Pr.  426;  Cases  cited  supra^  p.  355,  5«.) 

But  the  undesirablenesB  of  a  distinction  so  nice  be- 
tween the  two  actions  of  trespass  and  trespass  on  the 
case,  as  in  England,  it  has  led  the  courts  to  modify  the 
rigor  of  the  doctrine  by  construction,  as  we  have  seen, 
{jSupra,  p.  355,  5* ;  Moreton  v.  Hardern,  4  B.  &  Cr. 
(10  E.  C.  L. ),  25i3 ;  Williams  v.  Holland,  10  Bingh. 
(25  E.  C.  L.),  112),  so,  with  more  propriety,  it  has  in- 
duced our  legislature  to  enact  that  ''  In  any  case  in 
which  an  action  of  trespass  will  lie,  there  may  be  main- 
tained an  action  of  trespass  on  the  case."  (V.  C.  1873, 
c.  145,  §  6).  And  this  statute  has  been  construed  by  the 
court  of  appeals  to  admit  of  counts  in  case  being  joined 
in  the  same  declaration  with  counts  in  trespass,  wherever 
counts  in  trespass  are  proper.  (Parsons  v.  Harper,  16 
Grat.  72.) 

It  will  be  observed,  that  the  distinction  between  the 
two  actions  is  not  wholly  abolished.     The  action  of  tres- 
pass is  left  as  at  common  law,  and  cannot  therefore  be 
maintained  except  where  the  injury  results  directly  from 
the  force  applied  by  the  wrong-doer.     The  statute  relates 
only  to  the  action  of  trespass  on  the  case,  allowing  it  to 
be  brought  wherever  trespass  will  lie. 
See  3  Rob.  Pr.  (2d  ed.)  436-'7. 
Whilst  the  action  of  trespass  on  the  case  is  at  common 
law  characterized  by  the  uniform  trait  of  being  designed 
to  recover  damages  for  an  injury  which  does  not  result 
directly  from  force  applied  by  the  wrong-doer,  it  is  ex- 
pedient, for  the  sake  of  greater  distinctness  of  view,  to 
discriminate  between  trespass  on  the  case  generally,  and 
trespass   on   the  case   under   special   circumstances,  to 
which  specific  names  have  been  given,  as  in  troter  and 
conversion,  in  slander  and  in  libel; 
W.  C. 
1*^.  Trespass  on  the  Case  gmeraUy, 

e.  g.  For  fraud,  for  neglect,  for  malicious  prosecu- 
tion, &c.    (3  Bl.  Com.  153, 166 ;  St.  PI.  17 ;  Id.  (Tyler), 
49,  (fee;  1  Chit.  PI.  151.) 
.^\  Trespass  on  the  Case  in  TVover  and  Conversion, 

The  action  of  trespass  on  the  case  in  trover  and  con- 
version, (or  as  it  is  customary  to  denominate  it,  the 
action  of  trover),  is  employed  in  order  to  recover  the 
money-value,  in  damages,  of  chattels  unlawfully  with- 
held by  the  wrong-doer,  and,  therefore,  implie(Uy  con- 
verted to  his  ovm  use.  The  declaration,  after  describing 
the  chattels,  and  claiming  them  as  the  property  of  the 
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plaintiff,  alleges  that  he  casually  lost  them  out  of  his 
possession,  and  that  defendant  found  ihem^  (hence  the 
word  trover^)  and  converted  them  to  his  own  use.  The 
finding  is  mere  suggestion^  which  need  not  be  proved, 
and  cannot  be  controverted ;  the  gist  of  the  action  being 
that  the  chattel  is  the  property  of  the  plaintiff,  and  that 
it  was  converted  to  his  own  use  by  the  defendant ;  which 
conversion  is  aUowed  to  be  sufficiently  proved,  after 
proof  of  the  plaintiff's  ownership,  by  showing  that  the 
defendant  was  in  possession,  and  that  upon  demand 
made  by  the  plaintiff,  the  defendant  refused  or  failed  to 
deliver  U.  (3  Bl.  Com.  152;  St.  PI.  19;  Id.  (Tyler,) 
45, 50 ;  1  Chit.  PI.  167 ;  3  Rob.  Pr.  (2d.  ed.)  441  &  seq.) 
3^.  Trespass  on  the  Case  in  Slander. 

The  action  of  trespass  on  the  case  in  slander  is  em- 
ployed to  recover  damages  by  way  of  amends  for  de- 
lamation  by  words  spoken.    (3  Bl.  Com.  123;  1  Chit. 
PI.  123.) 
4^^.  Trespass  on  the  Case  in  Libel. 

The  action  of  trespass  on  the  case  in  libel  is  employed 
to  recover  damages  by  way  of  amends,  for  defamation 
by  words  written^  printed^  &c.     (3  Bl.  Com.  123;   1 
Cliit.  PI.  153.) 
3®.  Mixed  Actions. 

The  function  of  mixed  actions  is  to  recover  land  illegally 
withheld  from  the  lawful  owner,  together  with  damages  suf- 
ficient to  compensate  him  for  its  wrongful  detention.  (3 
Bl.  Com.  183;  St.  PL  3;  Id.  v  Tyler)  39.)  Formerly  in 
Virginia,  when  the  writ  of  right  was  much  employed  to  re- 
cover lands,  it  was  provided  by  statute,  that  the  deman- 
dant, if  he  recovered  his  seisin,  might  also  recover  damageSy 
to  be  assessed  by  the  same  jury,  for  the  tenant's  withhold- 
ing possession  of  the  tenement  demanded.  (1  R.  C.  (1819,) 
.  p.  464;  1  Rob.  Pr.  (1st  ed.)  478);  thus  converting  the  writ 
of  right  virtually  into  a  mixed  action. 

The  actions,  however,  which  for  many  ages  have  been, 
and  have  been  reckoned  amongst  mixed  actions,  are  three, 
namely:  (1),  Ejectment;   (2),  Writ  of  dower,  unde  nihil 
habet;  and  (3),  Writ  of  waste;  the  nature  and  purpose  of 
each  of  which  is  now  to  be  explained ; 
W.  C. 
1'.  The  Action  of  Ejectment ;  W.  C. 
1<^.  The  Origin  of  Ejectment,  and  its  Adaptations  at  Com- 
mon Law. 

The  writ  or  action  of  ejectment  was  originally  a  mere 
personal  action  of  trespass  vi  et  armisj  designed  to  re- 
cover damages  from  the  defendant  for  breaking  the  close 
of  the  plaintiff,  and  ejecting  him  therefrom,  and,  there- 


358         VINDIOATIN<>,ETC.,  RIGHTS  BBLATING  TO  PEOPBRTY.    [bOOK  IV. 

fore,  distinguished  from  other  actions  of  trespass  Tn  et 
armisj  by  the  designation  "  trespass  m  et  armisy  quare 
claiLSum  f  regit  /" 
W.  C. 
1^.  The  adaptation  of  Ejectment  to  r^ot;^^«rm«ybry«ffr«. 

When  the  plaintiff,  in  an  action  of  trespass  vi  et 
armis^  quare  clauaum  fregiU  was  only  tenant  for  years, 
and  complained  that  defendant  broke  his  close  and 
ejected  him  therefrom,  demanding  damages  by  way  of 
amends  for  the  injury,  the  opinion  slowly  prevailed,  that 
in  the  same  action  the  land  itself^  for  the  unexpired 
portion  of  the  term,  might  also  be  recovered,  as  well  as 
the  damages.  In  the  reign  of  Edward  III,  (ending 
A.  D.  1377),  and  again  in  that  of  his  successor,  Kichard 
II,  (ending  A.  D.  1399),  it  is  expressly  laid  down  thatan 
€Jectione  Jlrmcey  (for  ejecting  one  from  hisyj^rm  or  term) 
was  in  its  nature  only  an  action  of  trespass,  and  that 
the  plaintiff  could  no  more  recover  his  term  unexpired, 
than  he  could  in  trespass  recover  damages  for  a  tres- 
pass not  committed.  But  in  the  reign  of  Edward  IV, 
(ending  A.  D.  1483),  it  seems  to  have  been  held  differ- 
ently ;  for  there  it  is  said  in  argument,  that  in  ejectione 
jirrrKB  the  plaintiff  ehaU  recover  what  remains  unexpired 
of  his  term,  as  also  damages  for  the  time  it  was  with- 
held from  him.  This  was  only  a  dictum^  but  sijgnificant 
of  a  growing  sentiment  on  the  subject ;  and  in  the  reign 
of  Henry  VII,  (ending  A.  D.  1509;,  it  was  solemnly  so 
determined.     (3  Reeves'  Hist.  Eng.  Law,  390  -'91.) 

The  first  adjudication  to  this  effect  occurred  in  14 
Hen.  VII,  (A.  D.  1499),  the  record  of  which  is  still  to 
be  seen  in  Kastall,  where  the  judgment  is  quod  recw- 
peret  suum  terminum, predictuin  ;  a  judgment  not  war- 
ranted by  the  original  writ,  which  goes  only  for  dam- 
ages for  the  trespass,  without  any  hint  at  restitution. 
And  soon  after  this  important  resolution,  the  writ  of 
ejectment  was  applied  freely  to  recover  the  possession 
wherever  the  claimant  had  only  a  term  for  years 
therein ;  and  ere  long,  by  another  adaptation,  it  was 
applied  to  recover  ^  freehold^  and  speedily  came  to  be 
very  generally  employed  as  a  means  of  trying  the  title 
to  lands^  in  place  of  the  multifarious,  complicated  and 
protracted  proceedings  in  real  actions.  (4  Reeves' 
Hiet.  Eng.  Law,  165-'6.) 

Doubtless  the  inducing  motive  for  this  remarkable 
perversion  of  the  personal  action  of  trespass  to  recover 
the  term  itself  was  the  annoyance  and  disturbance  of 
the  course  of  justice,  arising  from  the  complication,  and 
the  enormous  delays  incident  to  real  actions ;  but  it 
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may  be  conjectured,  that  the  conrt«  were  rendered  less 
averse  to  such  a  step  in  consequence  of  the  little  value 
which,  at  common  law,  was  attached  to  a  term  for 
years  ;  a  depreciation  due  in  part  tathe  fact  that  origi- 
nally such  terms  were  granted  for  the  most  part  to  a 
very  inferior  class  of  people ;  and  in  part  also  to  their 
being  liable,  until  Stat.  21  Hen.  VIII,  c.  16,  (A.  D. 
1536),  to  be  defeated  at  any  time  by  a  common  recovery 
suffered  by  a  tenant  of  the  freehold,  which  annihilated 
all  leases  for  years  then  subsisting,  the  recoveror's  title 
being  supposed  to  be  superior  to  his  by  whom  those 
leases  were  granted.  (2  Bl.  Com.  142.)  By  reason  of 
this  precarious  character  of  the  estate  of  the  lessee 
for  years,  the  court,  in  giving  judgment  for  the  unex- 
pired portion  of  the  term,  might  very  well  have  acted 
upon  the  maxim  de  minimis  lex  non  curat 

Let  us  consider  next  the  adaptation  of  the  action  of 
ejectment  to  recover  freehold  estates. 
2^.  Adaptation  of  Ejectment  to  recover  Estates  of  Free- 
hold. 

The  first  use  made  of  the  action  of  ejectment  to  re- 
cover freehold  estates  was  without  any  fictions  whatever, 
simply  by  bringing  about  a  state  of  facts  to  which  the 
action  was  applicable.     At  a  subsequent  stage  fictions 
were  substituted  for  these  contrived  facts.     Let  us  con- 
sider then,  the  adaptation  of  ejectment  to  the  recovery 
of  freehold  estates :  (1),  Without  Jictions  ;  and  (2),  Witii 
fictions; 
W.  C. 
1*.  Adaptation  of  Ejectment  to  recover  Freehold  Estates 
Without  Fictions. 

The  demandants  of  the  freehold,  in  order  to  avoid  the 
delays  and  embarrassments  with  which  real  actions  were 
encumbered,  very  soon  began  to  avail  themselves  of 
•  the  less  complicated  and  more  speedy  remedy  afforded 
by  the  new  development  above  mentioned,  of  the  action 
of  ejectione  firmm^  or  trespass  vi  et  armis^  quare  claur 
sum.  fregit.  The  plan  adopted  was  for  the  claimant 
of  the  freehold  to  enter  upon  the  lands  in  dispute,  and 
there  to  make  a  lease  of  the  same  for  a  term  of  years, 
and  put  the  lessee  into  possession  of  the  premises,  where 
he  remained  until  he  was  evicted  by  the  wrongful  occu- 
pant thereof,  which  was  generally  accomplished  ere 
many  hours  were  elapsed.  Being  evicted,  the  lessee 
instituted  the  action  of  ejectment  {ejections  firmoi) 
against  the  occupant,  thus  necessarily  bringing  into 
immediate  comparison  the  title  of  the  claimant  (his 
lessor)  and  that  of  the  occupant;  and  if  it  proved  to 
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be  superior,  the  lessee  recovered  his  term  of  the  occu- 
pant, as  well  as  damages ;  and  beinj?  put  thus  into  pos- 
session of  the  land,  his  recovery,  or  course,  redounded 
to  the  benefit  of  the  lessor. 

The  student  will  observe  that  nothing  is  here  feigned. 
The  claimant  made  a  real  entry  into  the  lands  in  dis- 
pute, and  on  the  lands  executed  an  actual  lease  to  a 
real  lessee,  who  was  on  the  spot  to  take  actual  pos- 
session, and  was  afterwards  actually  evicted.  All  the 
elements  of  the  case — the  entry,  the  lease,  and  the 
eviction — were  red^  and  of  actual  occurrence.  In 
process  of  time,  however,  it  came  to  be  perceived  that 
the  lessee  was  not  obliged  to  wait  to  suffer  an  actual 
emotion ;  but  that  by  construction  of  law,  of  the  two 
tenants,  he  was  the  trespasser  who  had  no  just  title 
to  the  possession;  and  that  merely  by  being  there^ 
without  any  other  act,  he  committed,  in  law,  an  eject- 
ment of  the  other;  but  that  construction  of  law  was 
not  a  "^tion.  It  was  a  legal  inference  from  the  exist- 
ing facts. 

This  seems  to  have  been  the  obvious  and  the  first 
way  in  which  a  title  to  land  was  tried  by  ejectment. 
It  was  regular  and  simple,  and  consistent  with  the 
process  and  proceedings  in  other  actions;  but  the  legal 
notion  of  trespass  and  ejectment  was  of  such  latitude 
as  to  leave  an  opening  for  fraud  and  artifice  to  intro- 
duce some  singular  novelties  into  the  proceedings  in 
this  action.  If  the  adverse  occupant  or  the  premises 
might  be  considered  as  a  trespasser,  by  continuing  in 
possession  after  the  lease  made  by  the  claimant  to  his 
lessee,  so  might  every  one  of  his  servants,  and  every 
stranger  who  casuaUy  came  on  the  land ;  and  these, 
equally  with  him,  might  be  made  defendants,  and  put 
to  show  by  what  authority  they  were  there.  The  claim- 
ant and  his  lessee  would  of  course  sometimes,  and  per- 
haps very  often,  take  advantage  of  these  principles  to 
practise  a  surprise  (not  to  say  a  fraud)  upon  the  ad- 
verse occupant,  by  procuring  a  friend  to  come  upon 
the  premises  just  after  the  lease  was  made  by  the 
claimant  to  his  lessee ;  and  the  friend  thereby  becoming 
in  law  a  trespasser ^  and  his  entry  being  an  ejectment,  the 
lessee  would  forthwith  institute  the  action  of  eject- 
ment against  him,  and  being  allowed  to  obtain  judg- 
ment by  default,  an  execution  of  Iiabere  facias  posses- 
sionem would  issue,  to  put  the  claimant's  lessee  into 
possession  of  the  land,  whereby  the  adverse  occupant 
would  necessarily  be  turned  out,  although  he  had  had 
no  opportunity  whatever  of  bringing  his  title  into  com 
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parison  with  that  of  the  claimant,  and  so  was  put  to 
the  necessity  of  bringing  an  ejectment  in  his  torn,  in 
order  to  recover  back  the  land. 

A  practice  like  this,  so  tricky  and  unjust,  could 
not  long  escape  animadversion,  and  the  courts  sooa 
made  it  a  rule  that  no  execution  should  issue,  where 
the  ejector  was  a  stranger,  until  the  adverse  occupant 
had  received  notice  of  the  pendency  of  the  action, 
and  been  allowed,  if  he  chose,  to  defend  it  in  the  room 
of  the  stranger-ejector.  This  rule  did  away  with  th& 
collusive  and  fraudulent  advantage  derived  from  these 
clandestine  ejectments ;  but  the  practice  of  proceeding 
at  iirst  against  some  stranger,  called  since  a  casual 
ejector^  was  still  kept  on  foot;  for  the  judgment  ob- 
tained in  this  manner  against  the  latter  was  still 
good  in  law,  notwithstanding  the  tenant  was  admitted 
to  try  his  right.  It  put  the  latter  under  the  necessity 
of  defending  the  action,  lest  he  should  be  turned  out;, 
and  should  the  question  of  title  be  determined  by  a 
jury  in  favor  of  tihe  plaintiff,  execution  would  issue 
more  speedily  than  if  the  action  had  been  brought 
primarUy  against  the  adverse  occupant. 

Thus  did  ejectment  receive  a  new  form,  owing  to 
circumstances  necessarily  attending  it,  and  to  certain 
consequences  following  from  the  legal  properties  of  a. 
trespass.  It  will  be  observed,  however,  that  the  lessee 
and  casual  ejector  are  real  persons^  and  the  entry,, 
lease,  and  ejectment  actual  occurrences.  Such  the 
practice  continued  to  be  till  the  end  of  queen  Eliza- 
betel's  reign,  and  some  years  after,  when  the  practi- 
tioners got  into  the  habit  of  facilitating  the  process 
very  materially  by  means  of  certain  fictions ;  feigning^ 
that  is  to  say,  the  entry  of  the  claimant,  the  lease 
made  by  him  on  the  premises  of  the  same,  and  the 
ejectment  or  ouster  therefrom ;  fictions  which  the 
courts  allowed  and  encouraged,  finding  that  they 
tended  to  expedite  an  action  which  had  proved  re- 
markably useful;  so  that,  altogether,  the  ejectment 
became  a  very  curious  and  complicated  proceeding. 

Bee  4  Beeves'  Hist.  Eng.  Law,  166  &  seq. 
2*.  Adaptation  of  Ejectment  to  recover  Freehold  JEstates^ 
with  Fictions. 

To  save  the  trouble  of  the  claimant's  entry  upon 
the  premises, — his  lease  made  thereon,  demising  the 
same  for  a  term  of  years,  to  the  lessee, — and  the  les- 
see's eviction  or  oiLster  therefrom,  these  transactions 
were  all  feigned;  and  in  order  to  prevent  the  adverse 
claimant  from  contesting,  and  to  constrain  him  to  ad- 
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mit  them ;  the  action  was  instituted,  not  agahist  him^ 
but  against  a  purely  fictitious  person^  (commonly 
called  Richard  Hoe.)  The  lessee  also,  in  whose  name 
as  plaintiff,  it  was  instituted,  {usually  under  the 
designation  of  John  Doe^  was  in  like  manner  ficti- 
tious; the  style  of  the  suit,  when  first  brought,  being, 
"John  Doe,  e.  d.  {ex  denusionej  on  the  demise  or 
lease  of)  David  Demandant  v.  Kichard  Roe." 

This  fictitious  defendant,  (who  is  styled  the  casual 
ejector)  is  represented  to  have  ejected  or  ousted  the 
plaintiff,  John  Doe,  from  the  premises  for  wliich  he 
demands  damages.  And  Kichard  Koe,  the  defendant, 
is  now  made  to  address  a  note  (appended  to  the  de- 
claration), to  the  adverse  claimant,  (whom  we  may 
call  Obed  Occupant^)  telling  him  that  he,  (Bichard 
Koe,)  has  been  sued  as  set  forth  in  the  declaration ;  that 
he  has  no  interest  in  the  matter,  and  does  not  design 
to  defend  the  suit;  and  advising  him,  (Obed  Occu- 
pant,) to  get  himself  made  defendant  thereto,  or  that 
else  he  will  be  turned  out  of  possession. 

This  note,  together  with  the  declaration  to  which 
it  is  appended,  being  served  on  Obed  Occupant,  (by 
delivering  him  a  copy,  &c.,)  he  presents  himself  to  the 
court,  and  asks  the  favor  to  be  substituted  as  defen- 
dant in  the  room  of  Richard  Roe.  Being  thus  a  sup- 
plicant for  favors^  the  court  may  impose  terms^  and 
his  request  is  granted  only  on  condition  that  he  shall 
confess  upon  the  record,  the  three  fictitious  circum- 
stances above  referred  to,  namely,  the  entry  on  the 
land  made  by  David  Demandant,  his  lease  of  the  pre- 
mises to  John  Doe  for  a  term  of  years,  and  John 
Doe's  ejection,  or  ouster ^  by  Richard  Roe;  and  that  he 
shall  consent  to  go  to  trial  upon  the  title  only.  This 
rulcy  or  order  of  courts  admitting  Obed  Occupant  as 
defendant  in  place  of  Richard  Roe,  is  styled  "  the  con- 
sent rule^^  or  order;  and  after  it  is  made,  Richard 
Roe's  name  is  dropt  from  the  proceedings,  and  the 
style  of  the  suit  thenceforward  is,  "John  Doe,  e.  d. 
David  Demandant  v.  Obed  Occupant." 

The  form  of  the  entry  will  illustrate  the  proceeding. 
It  is  as  follows  * 

John  Doe,  e.  rf.,  David  Demandant, . . .  .Plaintiff, 
vs.         [                       In  Ejectment, 
Richard  Roe,     Defendant. 

On  the  motion  of  Obed  Occupant,  who  confesses 
the  lease,  entry,  and  ouster  in  the  declaration  supposed, 
and  agrees  to  insist  on  the  title  only  at  the  trial,  he 
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is  admitted  a  defendant  in  this  sait,  in  the  room  of  the 
said  Richard  Koe ;  and  thereupon,  by  his  attorney, 
comes  and  defends  the  force  and  injury,  when,  &c., 
and  says  that  he  is  not  gnilty  of  the  said  supposed 
trespass  and  ejectment  above  laid  to  his  charge,  or  of 
any  part  thereof,  in  manner  and  form  as  the  said  John 
Doe  hath  above  thereof  complained  against  him; 
and  of  this  he,  the  said  Obed,  puts  himself  upon  the 
country,  &c.     (Rob.  Forms,  125  ;  3  Chit.  PL  1141.) 

Of  course  the  fictitious  names,  John  Doe  and  Rich- 
ard  Boe,  may  be  replaced  by  any  others,  according  to 
^*  the  taste  and  fancy  "  of  the  user ;  and  those  whose 
genius  disdains  the  trammels  of  custom  sometimes 
substitute  for  John  Doe  "  Aminidab  Seekright,"  or 
*'  Gregory  Goodtitle,"  whilst  others,  with  less  lofty 
originality  content,  decline  upon  such  unambitious 
names  as  ^^  Andrew  Jackson,"  &c. 

Whilst  the  action  of  ejectment  was  at  first  designed 
to  recover  merely  damages  for  the  ejection,  and  by 
adaptation  only  was  graduiJly  fitted  to  recover  the 
land  also,  as  well  as  damages,  constituting  it  properly 
a  mixed  action  ;  yet  no  sooner  had  it  become  estab- 
lished as  a  means,  and  the  favorite  means,  of  recov- 
ering  lands  than  the  old  ideas  recurred.  It  was  con- 
sidered rather  in  the  light  of  a  real  action^  the  plaintifi 
rarely  prepared  himself  to  prove  the  actual  damages 
arising  from  the  detention,  not  caring  probably  to 
distract  the  jury's  attention,  or  his  own,  from  the  main 
question  of  tille^  to  the  secondary  one  of  rents  and 
profits ;  and,  therefore,  upon  the  ejectment  he  took 
nominal  damages^  and  afterwards  brought  a  new  actiofi 
of  trespass  for  the  mesne  profits,  of  which  action  there 
is  no  mention  till  some  time  after  the  reign  of  Queen 
Elizabeth.  (4  Reeves'  Hist.  Eng.  Law,  168.)  And 
Blackstone  mentions  this  as  the  received  practice  in 
his  day,  (3  Bl.  Com.  205,)  as  it  continued  to  be  long 
afterwards.     (3  BL  Com.  205,  n  (12).) 

See  3  BL  Com.  199  &  seq ;   St.  PL  11,  32 ;  Id. 
(Tyler,)  52,  70. 
2«.  Ejectment  in  Virginia,  by  Statute 

Ejectment  in  Virginia  is  by  statute  substituted  in  all 
cases  for  the  torit  of  rights  (which  is  abolished,)  retain- 
ing besides,  its  original  application,  and  the  fictions  are 
abolished.  The  plaintifi,  in  his  own  name,  states  in 
direct  terms  his  real  title,  setting  it  out  distinctly  whether 
it  be  in  fee-simple,  for  life,^  or  for  years,  instituting  his 
action  (which  still  purports  to  be  an  action  of  trespass 
vi  et  armisj)  directly  against  the  person  in  adverse  pos- 
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Bession,  or  having  an  adverse  claim.  (Y.  G.  1873,  c.  131^ 
§  1  &  seq.) 

He  may  also  recover  damages  in  the  same  action  for 
mesne  profits^  for  any  period  not  exceeding  ^w  years 
before  the  commencement  of  the  suit  until  verdict,  and 
also  for  any  wa^te  for  which  the  defendant  is  chargeable, 
provided  he  file  with  his  declaration  a  statement  of  the 
profits,  and  other  damages  he  means  to  demand.  (V. 
0.  1873,  c.  131,  §30,  31.) 
2'.  The  Writ  of  Dower  unde  nihil  Jiabet. 

The  writ  of  dower  imde  nihil  hahet  is  employed  in  order 
to  recover  a  widow's  dower  unlawfully  withheld,  or  to 
speak  technically y  of  which  she  is  deforced,  where  she  has 
received  no  part  of  her  dower  in  the  tract  of  land  in 
question,  (whereof  she  has  nothing, — unde  nihil  habe£)y 
together  with  damages  for  its  detention,  wherever  her 
husband  dies  seised.  If  her  husband  does  not  die  seised, 
she  recovers  damages,  not  from  the  period  of  his  deathy 
as  in  thai  case,  but  from  the  time  of  the  suit  brought.  (3 
Bl.  Com.  183 ;  St.  PI.  10 ;  Id.  (Tyler),  46 ;  1  Th.  Co. 
lit.  586  &  seq,  &  n  (R)  &  (S);  V.  C.  1873,  c.  106,  §  11.) 

The  damages  are  recoverable  by  the  widow  only  in 
pursuance  of  the  statute  of  Merton,  (20  Hen.  Ill,  c.  1),. 
and  by  our  corresponding  statute.  (V.  C.  1873,  c.  106,  § 
10,  11 ;  2  Insts.  Com.  &  Stat.  Law,  150,  152-3.) 

The  most  usual  and  approved  remedy  for  dower,  how- 
ever, is  a  hill  in  equity  ;  although,  by  statute  with  us,  the 
action  of  ejectment  is  allowed  to  be  used  for  the  purpose^ 
and  would  be  in  most  cases  an  easy  and  efiicient  remedy. 
(V.  C.  1873,  c.  106,  §  10,  11, 12  ;  Id.  c.  131,  §  9,  29 ;  2 
Insts.  Com.  &  Stat.  Law,  161.) 
3'.  The  Writ  of  Waste. 

The  writ  of  waste  is  employed  to  recover  the  "  thing 
(place)  wasted^^  by  a  tenant  for  life  or  years,  together 
with  treile  damages.  It  existed  at  common  law,  but  only 
as  the  medium  for  recovering  the  amount  of  damages 
which  would  compensate  the  injury,  that  being  at  common 
law  the  only  forfeiture  exacted  for  waste ;  and  that  being 
recoverable  of  no  other  tenants  save  those  who  came  ia 
by  the  act  of  the  law,  {e.  g,  tenant  by  the  curtesy,  tenant 
in  dower,  and  guardian  in  chivalry) ;  those  tenants  who 
came  in  hy  act  of  the  parties  being  restrained  no  other- 
wise than  hy  the  co'oenants  inserted  in  the  lease.  The 
statute  of  Marlebridge,  (62  Hen.  Ill,  c.  23,  A.  D.  1268), 
allowed  the  writ  of  waste  against  aU  tenants  for  life  or 
years  ;  but  the  recovery  was  still  no  more  than  the  value 
of  the  damages  done  until,  by  the  statute  of  Gloucester, 
(6  £dw.  I,  c.  6,  A.  D.  1278),  it  was  enacted  that  the  land- 
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lord  or  reversioner  should  recover  "  the  thing  wasted,  and 
treble  damages."  The  writ  of  waste,  which  before  had 
been  a  mere  personal  action^  thencef  oward  became  mixedj 
having  for  its  object  the  recovery,  not  only  of  the  treble 
damages  given  by  6  Edw.  I,  but  al^o  of  the  place  wasted. 
See  2  Insts.  Com.  &  Stat.  Law,  591  &  seq,  613  &  seq, 
628  &  seq. 

Our  statutes  still  retain  the  provisions  of  the  statute  of 
Marlebridge,  (52  Hen.  Ill,  c.  23),  save  only  that,  instead 
of  being  confined  to  tenants  j^or  life  and  for  years,  they 
are  extended  to  all  tenants^  ( V .  C.  1873,  c.  133,  §  1),  and 
until  1850  we  had  retained  also  the  full  effect  of  the  stat- 
ute of  Gloucester,  (6  Edw.  I,  c.  5);  but  by  the  revisal  of 
1849,  the  severe  penalty  of  forfeiture  of  the  j)lace  wasted 
was  discarded,  and  treble  damages  exacted  only  where 
the  waste  is  wanton, — whatever  that  may  mean.  (V.  C. 
1873,  c.  133,  §  1,  4.) 

With  us,  therefore,  there  can  be  no  recovery  of  the 
place  wasted,  so  that,  although  the  writ  of  waste  may  pro- 
bably still  subsist,  it  is  not  a  mixed  action,  but  is  remanded 
to  the  function  which  belonged  to  it  prior  to  6  Edw.  I,  c. 
5,  namely,  the  recovery  of  damages.  Nor  indeed,  is  it  in 
practice  likely  to  be  resorted  to  for  that  purpose,  seeing 
that  by  the  express  terms  of  the  statute  (V.  C.  1873,  c. 
133,  §  4),  the  easier  and  more  universal  remedy  of  an  a^ 
tion  on  the  case  is  allowed. 

See  2  Insts.  Com.  &  Stat.  Law,  628,  631. 
8*.  The  Joinder  of  Several  Causes  of  Action  in  one  Suit. 

Where  the  plaintiff  has  several  causes  of  action  against 
the  defendant,  which  he  is  at  liberty  to  join  in  one  action, 
he  ought  to  bring  one  action  only;  and  if  he  harass  the  de- 
fendant with  two  or  more  actions,  where  one  would  include 
all  his  causes  of  complaint,  he  may  be  compelled  to  consoli- 
date them,  and  to  pay  the  extra  costs  arising  from  the  need- 
less multiplicity  of  suits,  as  well  as  the  costs  of  the  defend- 
ant's application  for  redress.  It  is  therefore,  material  to 
ascertain  when  several  demands  may  be  included  in  the 
same  action.  The  general  doctrine  is  that  demands  may  be 
joined  when  they  are  of  the  same  nature,  and  the  samejvdg- 
meni  is  to  be  given  in  all,  notwithstanding  the  pleas  may  be 
different.  Thus,  several  demands,  all  in  the  nature  of  debt, 
may  be  joined ;  and  so  also,  several  demands  depending  on 
covenants  under  seal,  or  several  dependent  on  agreements 
not  under  seal.  So  in  actions  ex  delicto,  several  distinct 
trespasses  may  be  joined  in  the  same  action  of  trespass; 
and  several  causes  of  action  in  case  may  be  joined.  (1  Chit. 
PI.  228  &  seq ;  3  Bl.  Com.  295,  and  n  (6);  St.  PI.  267 ;  Id. 
(Tyler)  254,  &  seq.)     But  it  must  be  observed  that  causes 
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of  action  in  tort  cannot  be  joined  with  caaees  arising  out  of 
contract.  Thus,  trespass  on  the  case  in  assumpsit  cannot 
be  joined  with  trespass  on  the  case  in  trover  and  conversion ; 
nor  debt  with  trespass  vi  et  armis^  (1  Chit.  Plead.  281 ;  i 
Rob.  Pr.  874 ;  Creel  v.  Brown,  1  Rob.  266).  Nor  is  it  ad- 
missible to  join  several  species  of  action  in  one  declaration^ 
although  they  may  be  all  ex  contractu^  or  all  ex  delicto.  Thus,, 
assumpsit,  covenant,  debt  or  account,  cannot  be  joined  with 
each  other;  nor  at  common  law  trespass  with  case;  for  they 
are  actions  of  distinct  natures,  and  the  judgments  are  differ- 
ent, that  in  trespass  being  in  strictness,  qucd  eapiatur^  and 
that  in  case  qvxd  sit  in  misericordia  ;  but  in  Virginia  it  has 
been  held,  that  since  our  statute  allowing  case  to  be  brought 
wherever  trespass  can  be  maintained,  (V.  C.  1873,  c.  145,  § 
6),  counts  in  trespass  may  be  joined  with  counts  in  case  in 
an  action  on  the  case,  for  which  trespass  would  lie.  (1  Chit. 
PL  231 ;  Parsons  v.  Harpers,  16  Grat.  71-2.) 

And  because  demands  cannot  be  joined,  although  they  be 
of  the  same  nature,  if  the  judgments  are  not  the  same,  it  fol- 
lows that,  in  a  personal  action,  a  demand  in  favor  of  or 
against  one  personally  cannot  be  joined  with  one  in  favor  of 
or  against  the  same,  or  another  party,  as  executor  or  adminis- 
trator of  a  person  deceased;  for  the  judgment  against  a  party 
in  his  personal  capacity  is  de  bonis  propriis,  wliilst  against 
him  as  executor  or  administrator  it  is  de  bonis  testatoris; 
and  so  a  judgment  in  favor  of  a  plaintiff  as  executor  or  ad- 
ministrator, is  that  he  "  as  executor  or  administrator  of,  &C,. 
recover,"  whilst  a  personal  judgment  in  his  favor  is  without 
any  qualification  whatever.  (1  Chit.  PL  234,  235,  &  seq ; 
4  Rob.  Pr.  878,  &  seq.) 

When  mention  is  made  of  certain  distinct  causes  of  action 
being  joined  in  one  declaration,  the  student  should  bear  in 
mind  that  this  is  done  by  means  of  several  counts,  the  nature 
of  which  is  very  sufficiently  explained  in  3  BL  Com.  296,  in 
conjunction  with  St.  PL  266  &  seq ;  Id.  (Tyler)  254  &  seq ;  and 
in  this  work  will  be  amply  elucidated  in  a  subsequent  passage. 
Count  is  the  old  name  for  declaration  (Fr.  conie ;  Lat.  nar^ 
ratio),  and  in  modem  times  is  confined  in  personal  actions  to 
cases  where  the  declaration  contains  several  distinct  com- 
plaints set  out  in  as  many  separate  clauses,  which  are  denom- 
inated counts. 

There  is  an  anomaly  connected  with  the  joinder  of  actions 
to  which  the  student's  attention  should  be  directed,  namely  r 
that  dd>t  and  detinue  may  be  joined  in  the  same  action,, 
although  the  one  is  in  contract,  whilst  the  other  is  in  tort,  and 
although  the  forms  of  the  judgment  vary.  And  for  this  no 
\  better  reason  is  given  ths^  that  both  actions  suppose  a  de- 
tention, the  one  of  money,  the  other  of  some  collateral  chat- 
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tel.  (1  Chit.  PL  229 ;  4  Rob.  Pr.  874 ;  Coryton  v.  Lithbye, 
2  Sand.  117,  b.  note.)  Chitty  does  indeed  suggest  that  it 
probably  e^me  aboat  from  the  practice  of  sach  joinder  of 
debt  and  detinue  being  sanctioned  by  the  entries  in  the  regu- 
trum  brevium  (1  Chit.  PL  230) ;  but  that  only  puts  the  em- 
barrassment one  step  further  back  in  point  of  time,  without 
resolving  it.  In  Dalston  v.  Janson,  6  Mod.  R.  89,  the  court 
treat  it  as  anomalous  and  strange  that  they  should  be  joined ; 
and  the  most  authoritative  writer  on  the  practice  of  the 
English  courts  at  common  law  considers  that  the  joinder  is 
confined  to  those  eases  where  the  demands  are  severally 
founded  in  contract  (1  Tidd's  Pr.  11,  n.  (b) ;  but  the  diffi- 
culty is  not  obviated  by  that  suggestion,  even  supposing  it  to 
be  sustained  hj  judicial  authority^  as  it  is  believed  not  to  be. 
Nothing  remains,  therefore,  but  to  remember  it  as  an  unex- 
plained, or  imperfectly  explained,  anomaly. 

The  consequences  of  a  mis-joinder  of  counts,  or  causes  of 
action,  are  more  material  than  in  case  of  a  single  count  being 
defective ;  for  in  the  case  of  a  mis-joinder,  however  perfect 
the  counts  may  respectively  be  in  themselves,  the  declaration 
will  be  bad  on  general  demurrer,  but  not  (under  our  statute 
of  jeofails,  (V.  C.  1873,  c.  177,  §  3),  on  motion  in  arrest  of 
judgment,  or  on  writ  of  error,  unless  a  demurrer  had  been  put 
in  and  overruled.  (1  Chit.  PL  236.) 
4*.  Election  among  Several  Concurrent  Actions. 

We  have  seen  that  debt  is  sometimes  concurrent  with 
covenant,  and  sometimes  with  assumpsit;  and  that  the  action 
of  trover  and  conversion  is  concurrent  with  detinue.  The 
inquiry  now  is,  what  considerations  would  determine  the 
choice  of  the  practitioner  between  debt,  and  covenant, 
and  assumpsit,  and  between  trover  and  conversion,  and  det- 
inue. (1  Chit.  PL  237  &  seq) ; 
W.  C. 

1*.  Considerations  which  determine  the  Choice  between  Debt 
and  Covenant,  or  Debt  and  Assumpsit 

In  favor  of  choosing  the  action  of  debt  the  practitioner 
will  consider: 

(1 ),  That  in  debt,  the  declaration  is  short,  direct,  and  of 
import  easily  remembered;  whilst  in  covenant  and  as- 
sumpsit it  is  longer,  more  complex,  and  less  easily  retained 
in  memory ; 

(2),  That  in  debt  there  is  no  occasion  for  a  writ  of  in- 
quiry of  damages ;  that  is,  where  the  demand  is  founded 
upon  any  writing  for .  the  payment  of  money,  signed  by 
the  party  to  be  charged;  whereas,  in  assumpsit,  or  in  cove- 
nant, there  can  be  no  judgment  until  a  writ  of  inquiry  is 
executed,  which  may  occasion  delay. 

On  the  other  hand,  in  favor  of  covenant  or  assumpsit,  is 
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the  consideration  that  either  of  those  actions  is  applicable 
also  to  recover  damages  for  a  violation  of  a  contract  to  do 
a  collateral  thing^  so  that,  if  there  be  a  promise  to  do  such 
collateral  thing,  as  well  as  to  pay  money,  covenant  or  as- 
sumpsit would  include  both  causes  of  action,  whereas  in 
debt,  one  could  recover  only  upon  the  promise  to  pay  money. 

Another  pregnant  consideration  adverse  to  the  use  of 
the  action  of  debt,  where  the  promise  to  pay  money  is  not 
under  seat,  prevails  at  common  law,  namely,  that  upon 
such  a  promise  the  defendant  in  the  action  of  debt,  may 
invoke  the  trial  of  his  cause  by  wager  of  law,  which  is  a 
very  curious  exemplification  and  relic  of  our  ancestor's 
habitual  distrust  of  the  average  veracity  of  mankind,  and 
of  their  own  inability,  by  means  of  cross-examination,  to 
eviscerate  the  truth, — a  distrust  which  led  them  in  very 
many  instances,  (of  which  this  is  one,)  to  substitute  general 
pres^imptiohs  founded  on  probabilities,  for  special  testi- 
mony and  investigation  in  each  case.  In  trial  by  wager  of 
law  the  defendant  presented  himself  in  court,  attended  by 
eleven  of  his  neighbors,  and  he  having  in  open  court  taken 
an  oath  that  he  did  not  owe  the  debt,  his  eleven  compur- 
gators swore  that  they  believed  Mm,,  which,  as  being  the 
verdict  (veredictum)  of  twelve  men,  was  considered  suf- 
ficient to  discharge  the  defendant  from  the  action. 

The  trial  by  wager  of  law  is  applicable  only  to  actions 
of  debt  on  simple  contract,  of  detinue,  and  of  account,  and 
lies  not  when  a  party,  by  conviction  of  perjury,  or  other- 
wise, has  become  infammcs,  nor  in  favor  of  executors  or 
administrators,  sued  as  .such ;  for  in  the  former  case  the 
party's  oath  is  discredited  by  his  conduct,  and  in  the  latter, 
he  cannot  have  the  information  to  enable  him  to  swear. 
(3  Bl.  Com.  341  &  seq.) 

The  liability  to  wager  of  law  led  to  the  general  disuse 
of  the  action  of  debt  on  simple  contract,  and  to  the  action 
of  detinue;  assumpsit  being  habitually  substituted  for  debt, 
and  trover  and^conversion  for  detinue.    (3  BL  Com.  347-'8.j 

Trial  by  wager  of  law  was  not  abolished  in  England 
until  Stat.  3  &  4;  Wm.  IV,  c.  42,  (A.  D.  1834);  and  has 
not  been  to  this  day  in  terms  abolished  with  us  but  has 
never  been  in  use,  and  is  supposed  to  have  been  by  im- 
plication done  away  with  by  that  provision  which,  ever 
since  1776,  has  maintained  its  place  in  our  organic  law, 
that  "in  controversies  respecting  property,  and  in  suits  be- 
tween man  and  man^  the  tried  by  jury  is  preferable  to 
any  other,  and  ought  to  be  held  sacred."  (St.  Fl.  77,  n. 
(8);  Va.  Const.  1869,  Act.  I,  §  13.) 
2\  Considerations  which  determine  the  Choice  between  Deti- 
nue and  Trover  and  Conversion. 
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K  the  chattel  withheld  is  of  exceptional  ^edfic  valiLe,  as 
by  having  attached  to  it  a  pretium  affectionisy  so  that  the 
claimant  is  specially  desirous  to  recover  it  in  kind,  or  if  it  is 
of  a  character  likely  to  appreciate  in  valicsj  these  are  con- 
siderations which  point  to  the  use  of  the  action  of  detinue, 
rather  than  of  trover  and  conversion  ;  whilst,  if  the  chattel 
has  no  specific  and  peculiar  value,  nor  is  likely  to  appreciate 
in  value,  and  especially  if  it  is  likely  to  depreciate^  and  most 
especially  if  it  i^perishcMe^  these  considerations  decidedly 
recommend  trover  and  conversion  rather  than  detinue.  In 
detinue  plaintiff  recovers  the  specific  chattel,  if  to  be  had, 
or  if  not,  its  alternative  value  at  the  time  of  the  verdict ; 
whilst  in  trover  and  conversion  the  value  at  the  time  of  the 
conversum^  which  is  before  suit  brought,  is  recovered. 
Hence  the  expediency  of  one  or  the  other  action,  according 
as  the  property  is  appreciating  or  depreciating  in  value. 
Thus,  ii  the  chattel  consisted  of  ayoung  blooded  mare,  worth 
say  $500,  it  might  be  best  to  bring  detinue,  for  in  that  action 
the  plaintiff  would  not  only  recover  her  when  she  was,  or 
might  probably  be,  of  much  increased  value,  but  he  might 
recover  also  any  colts  that  she  might  meanwhile  produce. 
(Morris  v.  Peregoy,  7  Grat.  373.)  On  the  other  hand, 
where  the  property  is  perish^hle^  as  the  action  of  detinue 
claims  it  as  still  belonging  to  the  plaintiff",  if  it  perishes  before 
verdict  and  judgment,  it  perishes  the  plaintiff's  property, 
and  it  would  seem  that  \ipon  principle  the  suit  should  abate, 
supposing  the  fact  of  the  destruction  to  be  put  in  issue  by 
a  plea  j9wi«  darrein  continuance.  (Austin's  Ex'or  v.  Jones, 
Gilm.  341 ;  3  Rob.  Prac.  (2nd  ed.)  468 ;  Caldwell  v.  Fen- 
wick,  (Ky.)  333.) 

The  considerations  connected  with  the  trial  of  wager  of 
law  at  common  law  as  influential,  at  present,  would  be  out 
of  place,  as  well  here  as  in  England,  in  consequence  of  the 
abolition  of  that  mode  of  trial. 
5*.  The  Proper  Parties  to  Actions  ;  W.  C. 
1®.  Proper  JParties  to  Actions  ex  contractu. 

In  actions  ex  contractu  the  general  principle  is  that  the 
action  must  be  brought  by  the  person  who  has  the  legal 
title  to  the  benefit  of  a  contract,  inasmuch  as  a  court  of 
law  does  not  usually  take  cognizance  of  an  egrtzitaile  title. 
But  this  principle,  which  was  once  universal,  has  in  process 
of  time,  in  personal  actions,  come  to  be  subject  to  many 
exceptions.  Thus,  in  contracts  not  under  seal,  it  has  been 
held  for  two  centuries  or  more,  that  any  one  for  whose 
henefit  the  contract  was  made  may  sue  upon  it ;  that  is,  if 
A  promises  Z,  not  under  seal,  but  for  valuable  considera- 
tion, to  pay  B  $1000,  B  may  in  his  own  name  maintain  an 
action  on  the  promise  against  A.  (1  Chit.  PL  4,  5.)  But 
Vol.  rv.-«4 
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where  the  promise  is  under  the  Heal  of  the  promisor^  the 
common  law  never  relaxed  it«  requirement  that  the  action 
should  be  brought  by  the  promisee  alone,  or  his  personal 
representatives,  and  not  by  any  one  for  whose  hemfity  ever 
so  expressly,  the  promise  was  made ;  a  rule  which  is  par- 
ticularly inflexible  where  the  deed  is  an  indenture  or  inter 
partes.  Thus,  if  in  a  deed  indented,  "  between  A  of  the 
first  part  and  Z  of  the  second  part,''  there  be  contained  a 
stipulation  that  Z  should  pay  C  $1000,  C  can  maintain  no 
action  for  the  money ;  and  even  if  it  be  a  deedpolly  where- 
by Z  stipulates  with  A  that  he  will  pay  C  $1000,  the  better 
opinion  is,  that  at  common  law  no  action  is  maintainable 
by  C.  (1  Chit.  PL  3,  4 ;  Ross  v.  Mihie  &  ux,  12  Leigh, 
204,  218  &  seq.)  Here,  however,  our  statute  law  has  in- 
tervened, and  permits  the  henejiciary  to  assert  his  merely 
equitable  title  in  his  own  name,  in  a  court  of  law,  in  both 
of  the  cases  last  stated.  "  If  a  covenant  or  promise,'*  says 
the  statute,  ^'  be  made  for  the  sole  benefit  of  a  person  with 
whom  it  is  not  made,  or  with  whom  it  is  made  jointly  with 
others,  such  person  may  maintain  in  his  own  name  any 
action  thereon  which  he  might  maintain  in  case  it  had  been 
made  with  him  only^  and  the  consideration  had  moved 
from  him  to  the  party  making  such  covenant  or  promise." 
(V.  C.  1873,  c.  112,  §  2;  see  3  Reb.  Pr.  (2nd  ed.)  14  & 
seq.  Jones  v.  Thomas,  21  Grat.  101-'2.) 

Another  exception  to  the  general  doctrine  above  stated, 
which  also  owes  its  origin  to  a  statute  with  us,  is  that  the 
^^  assignee  of  any  bond,  note  or  writing  not  negotiable,  may 
maintain  tnereupon  any  action  in  his  own  name  which  the 
original  obligee  or  payee  might  have  brought,"  (V.  C. 
1873,  c.  141,  §  17),  thus  allowing  the  assignee  of  sitch 
writings  to  assert  his  title  to  the  debt,  which  is  purely 
equitable,  in  a  court  of  law. 

Perhaps  assignees  in  bankruptcy  may  be  reckoned  yet 
another  exception.  They  are  allowed  to  prosecute  suits  to 
recover  the  bankrupt's  effects  in  their  own  names;  but  as 
they  claim  in  pursuance  of  the  bankrupt  law,  it  may  per- 
haps be  considered  that  their  title  is  not  equitable,  like  that 
of  assignees  generally  of  common  law  choses  in  action,  but 
legal.  (1  Abb.  U.  S.  Pract.  103,  §  16;  1  Chit.  PL  25  & 
seq;  Rev.  Stats.  U.  S.  981,  §  5047.) 

The  party  or  parties  to  be  made  defendants  to  an  action 
ex  contractu,  must  be  determined  by  the  tenor  of  the  con- 
tract itself.  Whoever  promises  may  in  general  be  sued, 
but  upon  this  subject  the  distinctions  connected  with  agents, 
partners,  joint-contractors,  &c.,  are  too  nice  and  numerous 
to  be  stated  in  a  short  compass,  and  it  must,  therefore, 
suffice  to  refer  to  1  Chit.  PI.  37  &  seq ;  3  Rob.  Pr.  (2d 
ed.)  41  k  seq. 
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2*.  Proper  Parties  to  Actions  ex  Delicto. 

In  actions  ex  delicto  the  same  general  principle  prevails 
as  in  actions  ex  contractu^  namely,  that  the  action  must  in 
general  be  brought  in  the  name  of  the  person  whose  legal 
right  has  been  affected,  and  who  was  legally  interested  in 
the  property  to  which  the  tort  relates  at  the  time  the  tort 
was  committed.  (1  Chit.  PI.  69  &  seq.)  Thus,  a  cestui 
que  trust,  or  other  person  liaving  only  an  equitable  interesty 
cannot,  for  the  most  part,  sue  in  the  courts  of  common  law, 
either  his  trustee  or  a  third  person,  unless  in  cases  where 
the  action  is  against  a  mere  wrong-doer,  and  for  an  injury 
to  the  acttuil  possession  of  the  cestui  que  trust,  (1  Chit. 
PI.  69 »)  Indeed,  wherever  one  is  in  possessions  notwith- 
standing he  may  have  only  a,n  equitable  title,  when  that  pos- 
session is  invaded,  a  legal  vrrong  may  fairly  be  considered 
as  having  been  committed  against  him,  so  as  to  qualify 
him  to  sue  therefor  in  a  court  of  law. 

The  proper  defendants  in  actions  ex^  delicto  are  those  in 
general  who  committed  the  tort,  whether  by  their  own 
hands,  or  by  the  hands  of  others.  Even  an  infant  may  be 
made  responsible  for  torts,  as  corporations  may  also  be. 

See  1  Chit.  PI.  87  &  seq. 

When  the  defendant  has  occasion  to  invoke  his  own  title 
to  the  subject,  as  a  defence  to  the  alleged  tort,  the  title  must 
in  general  be  as  much  a  Ugal  iUle,  as  if  he  was  founding  an 
action  upon  it,  and  for  the  same  reason  ;  that  is  to  say, 
that  as  a  general  rule,  a  court  of  law  will  not  take  cogni- 
zance of  a  title  merely  equitable.  Thus,  if  the  defendant,  in  an 
action  of  ejectment,  relies  upon  his  own  better  title,  it  must 
usually  be  a  legal  title,  and  if  not,  his  defence,  if  it  is 
available  anywhere,  must  be  made  in  a  cmirt  of  equity.  To 
this  general  doctrine  our  statutes  have  introduced  two  very 
marked  exceptions,— -enacting,  (V.  C.  1873,  c.l31,§  20,  21, 
22),  substantially, 

(1),  That  where  a  vendor  brings  ejectment  for  the  land 
against  his  vendee,  whom  he  has  put  in  possession  thereof 
without  conveying  to  liim  the  legal  title,  and  the  contract  of 
sale  being  in  vrriting  and  'signed  by  the  vendor^  has  been 
fully  performed  by  the  vendee,  or  so  far  performed  as  would 
in  equity  entitle  him  to  a  conveyance  of  the  legal  title  with- 
out condition,  the  vendee  may,  by  proving  these  circum- 
stances, (which  constitute  properly  only  an  equitable  de- 
fence), repel  the  plaintiff's  action : 

(2),  That  where  a  like  action  is  brought  against  a  mQrt- 
gagor,  or  grantor  in  a  deed-  of  trust,  who  is  in  possession, 
but  without  the  legal  title,  by  the  mortgagee  or  trustee  who 
has  such  title,  the  defendant  may  resist  the  plaintiff's  action 
by  showing  the  payment  of  the  whole  sum,  or  the  perform- 
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ance  of  the  whole  duty,  or  the  accomplishment  of  the  whole 
purpose  which  the  mortgage  or  deed  of  trust  was  made  to 
secure  or  cflfect,  so  that  a  court  of  equity  would  revest  the 
legal  title  in  him  without  condition. 

But  in  order  to  have  the  benefit  of  these  defences,  notice 
in  writing  must  be  given  of  them  €ixty  days  before  the  trial. 
And  whether  he  shall  or  shall  not  make  or  attempt  such 
defence,  the  defendant  shall  not  be  precluded  from  resort- 
ing to  equity  for  any  relief  to  which  he  would  have  been 
entitled  if  these  provisions  had  not  been  enacted. 

Section  iii. 

3*.  General  Classification  of  Wrongs,  with  a  view  to  the  Remedies 
therefor,  (and  chiefly  in  the  courts  of  Common  Law  as  opposed 
to  Equity.) 

Under  this  very  comprehensive  head  we  are  to  consider,  (1), 
The  wrongs  which  affect  individimls^  and  the  remedies  there- 
for ;  and  (2),  The  wrongs  which  affect  the  commonwealth,  and 
the  remedies  therefor ; 
W.  C. 
l^.  The  Wrongs  which  affect  IndividtuilSy  and  the  Bemedies  to 
redress  the  same. 

We  may  here  consider,  (1),  The  wrongs  which  affect  the 
rights  relating  to  theperson,  and  the  remedies  therefor ;  (2), 
The  wrongs  which  affect  the  rights  relating  to  property,  and 
the  remedies  therefor; 
W.  C. 
1*.  The  Wrongs  which  affect  the  Rights  Relating  to  the  Person, 
and  the  Remedies  therefor. 

We  have  seen  that  the  rights  which  relate  to  the  person, 
are  either  absolute  rights  or  relative  rights,  and  of  course  the 
exposition  of  wrongs  must  follow  the  same  division.     Let 
me  therefore  enquire  into  (1),  The  wrongs  to  absolute  rights, 
and  the  remedies  therefor ;  and  (2),  The  wrongs  to  relative 
rights,  and  the  remedies  therefor; 
W.  C. 
1®.  The  wrongs  to  Absolute  RigJUs,  and  Remedies  therefor. 
It  will  be  remembered  that  the  absolute  rights  are  with 
us  four  in  number,  namely :  the  right  of  personal  security, 
personal  liberty,  private  property,  and  freedom  of  con- 
science; and  the  wrongs  must  of  course  relate  to  each  of 
those  subjects  severally.     The  inquiry  must  therefore  be 
directed  to  (1),  The  wrongs  which  affect  the  right  oi  per- 
sonal security,  and  the  remedies  therefor;  (2),  The  wrongs 
which  affect  the  right  of  personal  liberty,  and  the  remedies 
therefor;   (3),  The  wrongs  which  affect  private  property, 
and  the  remedies  therefor;    and  (4),  The  wrongs  which 
zSeci  freedom  of  conscience,  and  the  remedies  therefor; 
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W.  C. 

1'.  The  Wrongs  which  aflFect  the  Right  of  Personal  Securityy 
and  the  Kemedies  therefor. 

The  wrongs  which  affect  one's  personal  security  corres- 
pond of  course  to  the  rights  included  under  the  Iiead  of 
personal  security,  which  tlie  student  will  remember  em- 
braces \h%five  particulars  following,  namely:  Security  of 
life;  Security  of  limbs  useful  in  fighi^  for  defence  or  an- 
noyance ;  Security  of  body;  Security  of  health;  and  Security 
of  reputation.  (1  Insts.  Com.  &  Stat.  Law,  52  &  seq ; 
Antey  p.  ,  &c.)  We  are,  therefore,  to  consider,  (1),  The 
wrongs  which  affect  one's  security  of  life;  (2),  The  wrongs 
which  affect  one's  security  of  limbs  useful  in  fight;  (3), 
The  wrongs  which  affect  one's  security  of  body;  (4),  The 
wrongs  which  affect  one's  security  of  health ;  and  (5),  The 
wrongs  which  affect  one's  security  of  reputation;  together 
with  the  remedies  appropriate  to  each  several  class; 
W.  C. 

1«.  The  Wrongs  which  affect  one's  Security  of  Life^  and  the 
Remedies  therefor : 

The  common  law  has  always  regarded  with  horror 
injuries  aimed  at  human  life,  to  take  away  which  it 
esteems  one  of  the  most  atrocious  crimes.  It  seeks  to 
prevent  it  by  affixing  to  it  the  heaviest  penalty  it  is  in 
its  power  to  inflict ;  and  also,  when  the  attempt  can  be 
anticipated,  by  requiring  surety  of  the  peace;  but  it  pro- 
vides no  civil  redress  therefor.  (V.  C.  1873,  c.  187,  §  1 
to  12,  21  to  26 ;  Id.  c.  197,  §  1  to  9.) 

The  revisors  of  the  Code  of  1849  proposed  to  allow 
an  action  to  recover  damages  for  injuries  resulting  in 
death,  wherever  the  party  killed  mig^ht  have  maintained 
an  action  had  not  death  ensued,  (Revisors'  Report,  III, 
p.  734,  c.  148);  but  although  the  suggestion  had  the  sanc- 
tion of  English  experience,  (9  &  10  Vict.  c.  93,  §  1,)  it 
was  not  adopted  by  the  General  Assen)bly  until  a  fatal 
disaster  on  the  Chesapeake  and  Ohio  railroad,  at  a  place 
called  Jerry^s  Run,  in  the  summer  of  1870,  irresistibly 
enforced  the  need  of  such  a  provision,  and  led  to  the  act 
of  14th  of  January,  1871,  for  which  see  V.  C.  1873,  c. 
145,  §7  to  10. 

"  §  7.  Whenever,"  says  the  statute,  "  the  death  of  a 
person  shall  be  caused  by  the  wrongful  act,  neglect,  or 
default  of  any  person  or  corporation,  and  the  act,  neglect, 
or  default  is  such  as  would  (if  death  had  not  ensued) 
have  entitled  the  party  injured,  or  if  she  be  a  married 
woman,  her  husband,  either  separately  or  together  with 
her,  to  maintain  an  action  and  recover  damages  in  re- 
spect thereof,  then,  and  in  every  such  case,  the  person 
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who,  or  corporation  which  would  have  been  liable  if 
death  had  not  ensued,  shall  be  liable  to  an  action  for  dam- 
ages, notwithstanding  the  death  of  the  person  injured, 
and  although  the  death  shall  have  been  caused  under 
such  circumstances  as  amount  in  law  to  a  fd(m\fy  provided 
that  in  no  case  shall  the  recovery  exceed  the  sum  of 
$10,000.    . 

"  §  8.  Every  such  action  shall  be  brought  by  and  in 
the  name  of  the  personal  representative  of  such  deceased 
person,  and  within  iweht  calendar  months  atlter  his  or  her 
death.  The  jury  in  any  such  action  may  award  such 
damages  as  to  it  may  seem  fair  and  just,  and  may  direct 
in  what  proportion  they  shall  be  distributed  to  the  wifCy 
husband^  parent^  and  child  of  the  deceased. 

''  §  9.  The  amount  recovered  in  any  such  action  shall, 
after  the  payment  of  costs  and  reasonable  attorney's  fees, 
be  paid  to  the  wife^  husbandy  parent^  and  child  of  the  de- 
ceased, in  such  proportion  as  the  jury  may  have  directed, 
or,  if  they  have  not  directed,  according  to  the  statute  of 
distributions,  and  shall  be  free  from  all  debts  and  liabili- 
ties of  the  deceased ;  but  if  there  be  no  wife,  husband, 
parent,  or  child,  the  amount  so  received  shall  be  assets  in 
the  hands  of  the  personal  representatives,  to  be  disposed 
of  according  to  law. 

"  §  10.  Rights  of  action  under  this  act  shall  not  de- 
termine, nor  shall  such  actions,  when  brought,  abate  by 
the  death'ofthe  defendant,^^ 

The  remedy  under  this  statute  is,  as  in  other  cases  at 
common  law  where  the  injury  results  directly  from  the 
force  applied  by  the  wrong-doer,  trespass  vi  et  armis ; 
otherwise,  by  trespass  on  the  case ;  the  object  of  either 
action  being  to  recover  damages  in  some  degree  propoiv 
tioned  to  the  injury.  But  it  will  be  remembered,  that 
in  Virginia,  by  statute,  "  in  any  case  in  which  an  action 
of  trespass  will  lie,  there  may  be  maintained  an  action 
of  trespass  on  the  case."  (V.  0.  1873,  c.  145,  §  6.) 
2«  &  3«.  Wrongs  which  aflFect  the  Security  of  the  Limbs 
and  Body,  and  Kernedies  therefor. 

The  wrongs  which  affect  the  security  of  the  limbs  and 
of  the  body  are  of  the  same  general  nature,  and  indeed 
identical,  save  only  in  respect  to  the  injury  of  mayhemy 
which  is  confined  exclusively  to  the  limbsy  and  to  the 
limbs  useful  in  fighty  whether  for  retreat  or  assault. 
These  wrongs  may,  therefore,  be  classed  together  under 
the  heads  following :  (1),  Menaces,  or  threats  of  bodily 
hurt ;  (2),  Assault ;  (8),  Battery ;  (4),  Wounding ;  and 
(5),  Mayhem.  The  remedies  for  them  may  also  be  con- 
sidered together,  they  being  essentially  the  same ; 
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1^.  Wrongs  by  Threats  and  Menaces  of  bodily  Hurt. 

In  order  that  threats  and  menaces  may  amount  to 
such  an  injury  as  may  be  the  subject  of  an  action,  they 
must  be  of  such  a  character  that  through  the  fear  rea- 
sonably engendered  by  them  a  marCs  business  is  in- 
terrupted. A  menace  alone,  without  a  consequent  in- 
convenience, makes  not  the  injury ;  but  to  complete  the 
wrong,  there  must  be  both  of  them  together*  (3  Bl. 
Com.  120 ;  Com.  Dig.  Battery,  (D).) 

2**.  Wrongs  by  Assault 

An  assault  is  an  attempt  or  ofier  to  beat  another 
without  touching  him ;  as  if  one  lifts  up  his  cane  or  his 
fist  in  a  threatening  manner  at  another,  or  strike  at  him 
but  misses  him.  This  is  an  assault  {vnsultus),  which 
amounts  considerably  higher  than  bare  threats,  though 
still  only  an  inchoate  violence,  and,  therefore,  though  no 
actual  sufiFering  be  proved,  yet  as  the  party's  right  to  ab- 
fiolute  persottal  security  is  thereby  invaded,  an  action  lies 
to  recover  damages  as  a  compensation  for  the  injury. 
It  should  be  observed,  however,  that  the  attempt  or 
ofier  to  conmiit  the  bodily  harm  must  be  by  means  cal- 
culated to  produce  the  en^,  if  ^  carried  into  execution. 
Levelling  a  gun  at  another  within  a  distance  from 
which,  supposing  it  to  have  been  loaded,  the  contents 
might  wound,  is  an  assault.  But  abusive  words  merely 
are  never  such.  (3  Bl.  Com.  120,  &  n  (3);  Bac.  Abr. 
Assault,  (A) ;  Com.  Dig.  Battery,  (C).) 

8\  Wrongs  by  Battery. 

A  battery  is  the  unlawful  beating  of  another.  The 
least  unla\^ul  touching  of  another's  person,  wUfvUy  or 
in  anger y  is  a  battery ;  for  the  law  cannot  draw  the  line 
between  different  degrees  of  violence,  and,  therefore,  to- 
tally prohibits  the  first  and  lowest  stage  of  it,  every  man's 
person  being  sacred,  and  no  other  having  a  right  to 
meddle  with  it  in  any  the  slightest  manner.  A  battery, 
however,  is  in  some  cases  justifiable  or  lawful,  as  where 
a  parent  or  master  gives  moderate  correction  to  his 
child,  his  scholar,  or  liis  apprentice.  So  also,  on  the 
principle  of  self-defence,  for  if  one  strikes  me  first,  or 
vnthout  striking,  only  assaults  me,  I  may  strike  in  my 
own  defence,  supposing  the  circumstances  to  demon- 
strate that  the  assailant  designs  further  violence  ;  and 
if  sued  for  it,  may  plead  son  assault  demesney  or  that  it 
was  the  plaintiff's  own  original  assault  that  occasioned 
it.  So  likewise,  in  defence  of  my  goods  and  posses- 
sion of  my  land,  if  a  man  endeavors  to  deprive  me  of 
them,  I  may  justify  laying  hands  on  him  to  prevent 
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him ;  and  in  case  he  persists  with  violence,  I  may  pro- 
ceed to  beat  him  away.  Thus,  too,  in  the  exercise  of 
an  office,  as  that  of  a  constable,  a  man  may  lay  hands 
on  another,  in  order  to  execute  a  warrant  or  writ,  &c. ; 
and  if  sued  for  this,  or  the  like  battery,  he  may  set 
forth  the  whole  case,  and  plead  that  he  laid  hands  upon 
him  gently,  molliter  mamis  imposuit^  for  this  lawful 
purpose.  On  account  of  these  and  other  like  causes  of 
justification,  battery  is  defined  as  above,  the  urdawful 
heating  of  another ;  for  which  the  remedy  is,  as  we  shall 
see,  (just  as  for  assault),  by  action  of  trespass  vi  et 
armisj  or  with  us,  trespass  on  the  case,  wherein  the  jury 
will  give  adequate  damages.  (1  Bl.  Com.  120-'21 ;  feac. 
Abr.  Assault  &  Battery,  (B) ;  Com.  Dig.  Battery,  (E.  1); 
Id.  (A).) 

4^.  Wrongs  by  Wounding, 

A  wound  is  defined  by  Blackstone  to  he  any  danger- 
0U8  hurtf  and  he  justly  characterizes  it  as  only  an  ag- 
gravated species  of  battery.  (3  Bl.  Com.  121).  But 
according  to  the  later  authorities,  the  medical  definition^ 
which  is  more  accurate,  is  to  be  preferred,  namely :  that 
a  wound  is  "  a  recent  solution  of  continuity  in  the  soft 
parts."  (2  Beck's  Med.  Jurisprud.  178 ;  Rex  v.  Wood 
&  al,  4t  Carr.  And  P.  (19  E.  C.  L.)  381 ;  Rex  v.  With- 
ers, Id  446;  Rex  v.  Payne,  Id.  568;  3  Whart.  Crim. 
Law,  §  3479.) 

6^  Wrongs  by  Mayhem. 

Mayhem  is  an  injury  deemed  by  the  law  more  atro- 
cious than  any  of  the  foregoing,  and  consists  in  violently 
depriving  another  of  the  rise  of  a  member  proper  for  his 
defence  in  fight.  This  is  a  battery  attended  with  this 
aggravating  circumstance,  tliat  thereby  the  party  injured 
is  forever  disabled  from  making  so  good  a  derence 
against  future  external  injuries  as  he  otherwise  might 
have  done.  Among  these  defensive  members  are  reck- 
oned not  only  arms  and  legs,  but  a  finger,  an  eye,  and 
BL  fore-4oothy  and  also  some  others.  But  the  loss  of  one 
of  the  jaW'ieethy  the  ear,  or  the  nose,  is  no  mayhem  at 
common  law;  as  they  can  bo  of  no  use  in  fighting.  The 
same  remedial  action  of  trespass  vi  et  armis^  at  common 
law,  and  with  us,  trespass  on  the  case,  lies  also  to  re- 
cover damages  for  this  injury.  (3  Bl.  Com.  121 ;  Com. 
Dig.  Battery,  (B),  (E.  1).) 
Remedies  for  these  Five  Wrongs  ;  W.  C. 
1*.  Trespass  vi  et  Armis. 

The  action  of  trespass  vi  el  armis  lies  at  common 
law  only  where  the  injury  results  directly  from  force 
applied  by  the  wrong-doer,  whether  wilfully  or  negli- 
gently.   (Leame  v.  Bray,  3  East.  593 ;  Taylor  v.  Rain- 
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bow,  2  H.  &  M.  423  ;  Jordan  v.  Wyatt,  4  Grat.  161 ; 
Percival  v.  Hickey,  18  Johns.  357 ;  1  Chit.  PL  143. 
But  see  antSy  p.  355.) 

The  purpose  of  the  action,  as  we  have  seen,  is  to 
recover  damages,  as  the  best  compensation  which  the 
nature  of  the  case  admits  of.     (3  Bl.  Com.  120-'21.) 
2K  Trespass  on  the  Case. 

Trespass  on  the  case  lies  at  common  law  only  where 
the  injury  results  not  directly  from  the  force  applied  by 
the  wrong-doer.  It  is  not,  therefore,  applicable  in 
general  to  any  of  the  wrongs  named  above,  all  of  them 
being  perpetrated  with  force  direct.  But  in  Virginia 
an  action  of  trespass  on  the  case  is  allowed  in  any 
case  where  trespass  will  lie.  (V.  C.  1873,  c.  145,  §  6.) 
4*.  Wrongs  AiFecting  the  Health. 

Injuries  affecting  one's  health  may  be  brought  about 
by  selling  one  bad  provisions  or  liquors,  or  adulterated 
drugs ;  by  negligently  supplying  a  deleterious  drug  or 
medicine  instead  of  an  innocent  one,  or  one  less  huruul; 
by  the  exercise  of  a  noisome  trade,  which  infects  the  air 
in  the  neighborhood ;  by  the  unskilful  management  of  a 
physician  or  surgeon ;  or  by  nuisances  of  any  kind.  (3 
Bl.  Com.  122;  2  Rob.  Pr.  (2d  ed.),  399.) 
Remedy  : 

Trespass  on  the  case  to  recover  damages  in  order  to 
compensate  for  the  injury  done.     (3  Bl.  Com.  122.) 

Wherfe  the  injuiy  is  irremediable  by  damages,  a  court 
of  equity,  if  it  may  be  anticipated,  will  restrain  the 
commission  or  continuance  of  it  by  injunction.  (2 
Stor.  Eq.  §  925  &  seq. )  Thus,  the  erection  of  a  mill- 
dam,  which  will  occasion  stagnant  water,  likely  to 
generate  malaria^  and  produce  disease  in  one's  family, 
may  be  prohibited  by  injunction,  and  in  like  manner  the 
erection  or  continuance  of  any  other  nuisance.  (Miller 
V.  Trueheart  &  als,  4  Leigh,  572  &  seq,  676,  &c.) 
5«.  Wrongs  affecting  the  Reputation. 

Injuries  affecting  a  man's  reputation  or  good  name  are 
brought  about  in  several  modes,  namely:  (1),  By  ma- 
licious, scandalous,  and  slanderous  words;  (2),  By  printed 
or  written  K6f»i«,  pictures,  signs  and  the  like;  and  (8), 
By  malicious  indictments  or  prosecutions.  (3  Bl.  Com. 
123  &  seq,  and  n's  (9),  (10),  (13),  and  (14);  2  Rob.  Pr. 
(2nd  ed.)  600  to  617;  Bac.  Abr.  Slander,  and  Libel;) 
W.  C. 
1**.  Malicious,  Scandalous,  and  Slanderous  Words. 

At  common  law  there  is  a  distinction  between 
scandalous  words,  that  may  subject  one  to  the  penalties 
of  the  laWj  may  exclude  him  from  society y  may  impair  his 
trade,  or  may  afect  a  peer  of  the  realm,  a  magistrate^  or 
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one  in  public  trust,  which  words  are  said  to  be  action- 
able per  sey  without  alleging  or  proving  any  particular 
damage  to  have  resulted  from  them ;  and  words  that 
do  not  thus  apparently,  and  upon  the  face  of  them, 
import  such  defamation  as  will  of  course  be  injurious, 
in  which  case  it  is  necessary  that  the  plaintiff  should 
aver  some  particular  damage  to  have  happened^  which  is 
called  laying  the  damage  with  a  per  quod.  This  com- 
mon law  doctrine  is  by  statute  so  altered  in  Virginia 
(V.  C.  1873,  c.  145,  §  2),  as  that  all  words  which,  from 
their  usual  construction  and  common  acceptation,  are 
construed  as  insults,  and  tend  to  violence  and  breach  of 
the  peace,  are  actionable  per  se.  In  unfolding  the  sub- 
ject, therefore,  it  will  be  proper  to  consider,  (1),  The 
doctrine  at  common  law  touching  slanderous  words ; 
and  (2),  The  doctrine  in  Virginia.  See  Bac.  Abr. 
Slander.  (D),  4;  Id.  (E);  White  v.  Nicholls,  3  How. 
266  ;  Dillard  v.  Collins,  25  Grat.  351  &  seq;  Post  p.  ; 
W.  C. 
1*.  The  doctrine  at  common  law,  touching  slanderous 

Words. 

And  under  this  head,  the  topics  will  correspond  to 

the  division  above  suggested,  namely :  (1),  Slanderous 

words  actionable  per  se;  and  (2),  Slanderous  words  not 

actionable  per  se; 

W.  0. 

• 

1^.  Slanderous  Words  actionable  per  se. 

Here  also  the  division  is  that  already  indicated, 
that  is,  (1),  Words  imputing  an  offence  punishable  in 
the  secular  courts;  (2),  Words  imputing  some  conta- 
gious  disorder^  calculated  to  exclude  the  party  from 
society ;  (3),  Words  affecting  one  in  his  trade  or  caUr 
ing;  and  (4),  Words  affecting  a  person's  capacity  for 
an  office  or  trust  held  by  him.  (3  Bl.  Com.  123-'4 
&  seq,  &  n's  (9),  and  (10).) 

In  all  these  classes  of  cases  an  action  of  trespass 
on  the  case  may  be  had,  without  averring  or  proving 
any  particular  damage  to  have  happened,  but  merely 
upon  the  probabiUiy  that  it  might  happen.  (3  Bl.  Com. 
124;) 
W.  C. 
W  Words  imputing  an  Offence  PunishcMe  in  the  Seo 
vlar  Courts. 

In  order  to  stand  in  this  category,  the  words  must 
impute  an  offence  punishable  in  the  secular  or  fem- 
pcraly  in  contradistinction  to  the  ecclesiastical^  courts. 
The  accusation  must  be  precise  in  its  terms,  or  have 
such  a  plain  allusion  to  some  prior  transaction  that 
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the  hearers  of  the  words  must  necessarily  have  under- 
stood that  the  slanderer  meant  to  impute  to  the 
plain tijff  the  guilt  of  some  punishable  offence;  for  an 
inuendo  or  construction  cannot  be  given  to  words  which 
those  words  do  not  necessarily  import,  either  of  them- 
selves, independently  of  any  other  circumstances, 
or  with  necessary  reference  to  some  other  circum- 
stances occurring  at  the  time  of  the  accusation, 
(James  v.  Rutleck,  4  Co.  17  b ;  Holt  v.  Scholefield, 
6  T.  R.  691;  Hawkes  v.  Hawkey,  8  East.  427; 
Kax  V.  Home,  Oowp.  684;  JBarham  v.  Kethersal, 
4  Co.  20  a.*;  Van  V  echten  v.  Hopkins,  6  Johns. 
(N.  Y.)  211, 220) ;  in  which  latter  case  the  meaning 
and  office  of  an  avermerUj  a  colloquium^  and  of  an 
inxiendo  in  actions  of  slander,  are  explained  with 
precision  and  clearness  by  Van  Ness,  «f . 

Hence,  it  is  not  actionable  to  call  one  ^^viUoiin^^ 
^^cheai^'  ^^rascaly^^  ^^ swindler j^  or  ^^  rogue  ;^^  or  to  say 
he  is  ^^forswon),'*^  without  a  colloquium  of  some  pro- 
ceeding in  a  court  of  justice  in  which  the  party  had 
been  examined  on  oath,  or  of  some  transaction  to 
which  the  opprobrious  epithets  were  designed  to 
relate.  (Holt  v.  Scholefield,  6  T.  R.  691 ;  Hawkes 
V.  Hawkey,  8  East.  427-8 ;  Stanhope  v.  Blith,  4 
Co.  16  a  &  b;  Savile  v.  Jardine,  2  H.  Bl.  531.) 
However,'  if  such  expressions  as  those  mentioned 
above,  not  actionable  in  themselves,  are  accompanied 
by  a  statement  casting  the  imputation  of  some  pun- 
ishable crime  on  the  party,  and  can  only  be  under- 
stood by  the  hearers  in  that  criminal  sense,  they  are 
actionable.  (Holt  v.  Scholefield,  6  T.  R.  694);  and 
on  the  other  hand,  words  prima  facia  importing  a 
charge  of  a  punishable  ofience,  as  to  call  one  a  "<Aie/," 
may  be  qualified  by  the  accompanying  expressions 
and  other  circumstances,  so  as  to  show  that  the 
charge  was  not  designed  to  convey  an  accusation  of 
wch  a  crime.  Thus,  if  the  words  be :  "  You  are  a 
thief,  for  you  stole  my  land,^^  or  "you  stole  my  gr^- 
hound^^^  is  not  actionable  per  se,  for  the  taHng  of 
those  things  is  not  a  felony.  And  so  where  the  wit- 
nesses called  to  prove  the  slander  state  that  they 
believed  that  the  defendant  did  not  mean  to  charge 
the  plaintiff  with  the  crime  which  his  words  imported. 
(Brittridge's  Case,  4  Co.  18  b,  19  a;  Minors  v.  Lee- 
ford,  3  Cro.  (Jac.)  114;  Penfold  v.  Westcote,  1  Bos. 
&  P.  (N.  R.)  335.) 

At  an  early  period,  in  order  to  discourage  actions 
of  slander,  the  courts  adopted  the  maxim  that  words 
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should  be  taken  in  sensu  mitiori.  That  doctrine, 
however,  being  foand  to  increase  the  tendency  to 
malicioas  defamation,  was  abandoned,  and  the  more 
just  and  rational  principle  introduced,  that  wordB 
should  be  taken  in  the  sense  in  which  they  were  rea- 
sonably understood  by  the  bystanders.  (2  Rob.  Pr. 
(2nd  ed.)  603;  Hoyle  v.  Young,  1  Wash.  152;  Cave 
V.  Shelor,  2  Munf.  194-'5.) 

The  accasation  of  a  mere  intent,  propensity,  or 
inclination  to  commit  a  crime  is  not  actionable  per  se 
(Eaton  V.  Allen,  4  Co.  16  b;  3  Bl.  Com.  123  n  (9).) 
But  to  charge  a  person  with  soliciting  another  to 
commit  a  crime,  which  is  itself  a  punishable  offence, 
is  actionable.  (Eaton  v.  Allen,  4  Co.  16  b,  n  (B) 
and  (D).) 

A  verbal  imputation  of  a  want  of  moral  virtue, 
such  as  chastity,  piety,  <fec.,  is  not  per  se  actionable. 
(Onslow  V.  Home,  3  Wils.  186 ;  Holt  v.  Schole- 
iield,  6  T.  R.  694 ;  2  Rob.  Pr.  (2nd  ed.)  601 ;  Ed- 
sall  V.  Russell,  4  Mann  &  Gr.  (53  E.  C.  L.)  665; 
3  BL  Com.  1 23,  n  (9).) 
2\  Words  Imputing  a  Contagious  Disorder j  calculated 
to  exclude  the  Party  from  Society. 

Man  being  formed  for  society,  and  standing  in 
constant  need  of  the  advice,  comfort,  and  help  of 
his  fellow-men,  words  imputing  a  disorder  calculated 
to  exclude  one  from  the  enjoyment  of  those  ad- 
vantages, constitute  no  small  damage  to  tlie  party, 
and  if  the  imputation  is  false  a  very  grievous  injury. 
(Bac.  Abr.  Slander,  (B);  Villers  v.  Monsley,  2 
Wills.  403,  404).  The  mere  accusation  of  having 
had  a  disease,  at  common  law  is  not  actionable ;  for 
it  is  no  reason  why  the  company  of  the  person  so 
charged  should  be  avoided.  (Carslake  v.  Maple- 
doram,  2  R.  R.474-'5 ;  Taylor  v.  Hall,  2  Str.  1189.) 
3^  Words  affecting  One  in  hia  Trade  or  Calling. 

Words  which  impute  the  want  of  integrity  or  of 
capacity,  whether  mental,  moral,  or  pecuniary,  in 
the  conduct  of  a  profession,  trade,  or  calling  in 
which  the  party  accused  is  engaged,  are  actionable. 
Thus,  an  action  lies  for  accusing  a  clergyman  of  in- 
continence, whereby  he  may  lose  his  employment, 
(Davis  V.  Gardiner,  4  Co.  17  a,  &  n  (E);  Dema- 
rest  V.  Herring,  6  Cow.  76) ;  or  a  lawyer  of  inability, 
carelessness,  or  dishonesty,  which  must  necessarily 
impair,  if  not  wliolly  destroy,  the  gainfulness  of  his 
occupation,  (3  Bl.  Com.  123  n  (9) ;  Lewis  v.  Cle- 
ment, 3  B.  &  Aid.  (5  E.  C.  L.)  702 ;  S.  C.  on  ap- 
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peal  in  Excheq.  Ch.  3   Bro.  &  B.  (7  E.  0.  L.) 

297) ;  or  a  person  in  trade  (however  inferior),  of 
X fraudulent  or  dishonorable  conduct,  or  of  being;  in 

insolvent  circumstances.     (Terry  v.  Hooper,  1  Lev. 

115  ;  Stanton  v.  Smith,  2  Lord  Raym,  1480 ;  Bac. 

Abr.  Slander,  (B).) 
41  Words  aflTecting  a  Person's  Capacity  for  an  Office 

or  Trust  held  by  Him. 

When  any  emolument  is  attached  to  the  office  or 

trust,  words  which  impute  unfitness,  whether  moral 

or  intellectual,  to  discharge  its  duties,  are  actionable; 

but  if  the  office  is  merely  honorary^  and  not  one  of 

profit,  such  words  are  not  actionable.     (Aston  v. 

Blagrave,  2  Lord  Raym,  1369;   How  v.  Prism,  2 

Salk.  695  ;  Stuckley  v.  Bulhead,  4  Co.  16  a;  3  Bl. 

Com.  123,  n  (9) ;  1  Rob.  Pr.  (2nd  ed.)  606  A;  seq.) 
2*.  Slanderous  Words  not  Actionable  per  se. 

Slanderous  words  which  yet  are  not  actionable  per  se 
are  such  as  do  not  belong  to  either  of  the  foregoing 
classes ;  in  respect  to  which  the  common  law  requires 
an  averment  and  proof  of  special  damage  in  order  to 
maintain  an  action  therefor.  The  special  damage 
sufficient  to  support  an  action  must  be  a  certain  ac- 
tual loss,  as  of  a  particular  marriage ;  the  acquaint- 
ance or  friendship  of  some  specified  person  ;  the  loss 
of  a  situation  ;  the  loss  of  an  inheritance,  &c.,  (3  Bl. 
Com.  123,  n  (9);  Bac.  Abr.  Slander,  (C);  2  Rob. 
Pr.  (2nd  ed.)  605,  &  seq).  The  principle  is  that 
there  must  be  some  certain,  or  at  least  probable,  tem- 
poral loss  or  damage,  which  is  a  legal  and  natural 
consequence  of  the  words  spoken.  ( Onslow  v.  Home, 
3  Wils.  187 ;  Vicars  v.  Wilcocks,  8  East.) 

This  sort  of  defamation  is  most  likely  seriously  to 
affect  clergymen,  attornies,  physicians,  merchants, 
mechanics,  and  tradesmen.  In  respect  to  a  clergy- 
many  any  imputation  of  gross  immorality  seems  in 
England  to  be  actionable  per  se,  because  ministers  of 
the  established  church  there  hold  office  for  which 
they  are  disqualified  if  the  imputation  be  true.  It 
may  be  doubted  if  the  same  doctrine,  independently 
of  statute,  would  prevail  in  this  country ;  but  if  any 
damage  ensue,  as  by  the  loss  of  a  situation,  the  action 
would  certainly  lie.  (2  Rob.  Pr.  (2nd  ed.)  608,  610, 
612;  Chaddock  v.  Briggs,  13  Mass.  253;  McMiUan 
V.  Brich,  1  Bin.  ^Pa.)  185;  Demarest  v.  Herring,  6 
Cow.  (N.  Y.)  76.) 

An  action  may  lie  for  written  words  (as  being  a 
libel)  which,  if  spoken  only,  would  not  be  actionable. 
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A  number  of  examples  of  this  distinction  are  stated 
in  2  Rob.  Pr.  (2nd  ed.)  614-15.  It  is  iUustrated  by 
Villers  v.  Monsley,  2  Wils.  403,  where  an  action 
was  allowed  for  libellous  words  wriiteny  when  it  was 
agreed  that  no  action  could  have  been  maintained 
had  they  been  only  spoken.  The  defendant  had  in- 
voked the  aid  of  the  muse  to  give  point  to  his  vitu- 
peration, and  with  that  help  got  ofp  some  very 
wretched  lines,  in  which  he  characterized  "  Old  Vil- 
lers" as  smelling  of  brimsione^  and  designated  him  as, 
"You  old  stinking,  old  nasty,  old  iichy,  old  toad^^^ 
"  Old  ViUers*^  did  not  so  much  mind  the  reference 
to  brimstone^  but  the  artistic  climax  of  this  line  was 
too  much  for  his  patience.  He  instituted  a  suit  for 
the  libel,  and  got  a  verdict  of  sixpence  damages;  and 
then  the  defendant's  counsel  moved  to  arrest  the 
judgment,  on  the  ground  that  the  words  were  not 
actionable;  a  motion  which  was  overruled  upon  the 
distinction  above  stated,  it  being  considered  that, 
although  they  might  not  have  been  actionable  if 
merely  spoken^  yet  as  written,  they  constituted  a  libel. 

To  call  one  a  bastard  is  not  actionable  at  common 
law,  unless  some  special  damage  can  be  proved  to 
have  resulted,  such  as  the  loss  of  property  which 
would  otherwise  have  been  given  him;  nor  does  an 
action  lie  at  common  law,  for  an  imputation  of  want 
of  chastity  in  a  woman,  except  under  like  circum- 
stances of  special  loss.  (Bac.  Abr.  Slander,  (C) ; 
Davis  V.  Gardiner,  4  Co.  166 ;  Vaughan  v.  Ellis,  3 
Cro.  (Jac.)  213.) 

The  slander  of  one's  iMe  to  land,  or  by  parity  of 
reason  to  any  other  property,  is  actionable  where  it' 
occasions  loss  to  the  party  complaining,  and  does 
not  consist  in  the  assertion  of  a  title  in  the  party  him- 
self. This  latter,  however  unfounded  it  may  be, 
and  however  injurious,  is  never  the  subject  of  an 
action;  "for  if  an  action  should  lie,"  says  Lord  Coke,, 
"when  the  defendant  himself  claims  an  interest,  how 
can  any  make  claim  or  title  to  any  land,  or  begin  a 
suit,  or  seek  advice  or  counsel,  but  he  should  be  sub- 
ject to  an  action? — which  would  be  inconvenient." 
(Gerard  v.  Dickenson,  4  Co.  18  a;  Smith  v.  Spooner, 
3  Taunt.  246;  Hargrave  v.  Le  Breton,  4  Burr.  2424 ; 
Bac.  Abr.  Slander,  (C).)  There  must  also  appear 
to  be  malice  in  the  publisher  of  the  objectionable 
words,  either  express  or  implied.  But  as  malice  is 
generally  implied  when  the  statement  made  deroga- 
tory to  the  title  is  false,  so  if  it  be  true,  the  imputa- 
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tdon  of  malice  is  repelled.     (Hargrave  v.  Le  Breton, 
4  Burr.  2425 ;  Smith  v.  Spooner,  3  Taunt.  246 ;  Pitt 
V.  Donovan,  1  M.  &  S.  639,  644  &  seq.)     The  fact 
that  the  utterer  of  the  words  is  in  point  of  duty  or 
interest  {e.  g.  as  trustee),  concerned  in  the  title  of 
the  property,  and  that  his  conduct  may  have  been 
in  consequence  of  the  conviction  that  such  duty  or 
interest  demanded  his  intervention,  is  a  very  strong 
consideration  in  his  favor,  and  if  he  acts  in  good 
faith,  entitles  him  to  be  excused ;  whilst,  on  the  other 
hand,  if  he  is  a  stranger,  mixing  himself  up  in  mat- 
ters that  he  has  no  proper  concern  with,  and  without 
authority  from  those  who  are  parties  in  interest,  he 
can  claim  a  much  less  lenient  construction,  and  can 
be  acquitted  only  by  proving  what  he  said  to  be 
true.     (Hargrave  v.  Le  Breton,  4  Burr.  2424  &  seq; 
Pitt  V.  Donovan,  1  M.  &  S.  646-'7  &  seq;  Howe  v. 
Roach;  Id.  304,  309-'10;  See  2  Rob.  Pr.  (2nd  ed.) 
617.) 
2*.  Doctrine  in  Virginia  touching  Slanderous  Words. 
•  It  is  enacted  in  Virginia  by  statute,  (V.  C.  1873,  c. 
145,  §  2),  that  "all  words  which,  from  their  usual 
construction  and  common  acceptation,  are  construed 
as  insults,  and  tend  to  violence  and  breach  of  the 
peace,  shall  be  actionable.     No  demurrer  sliall  pre- 
clude a  jury  from  passing  thereon."     (V.  C.  1873,  c. 
145,  §  2.) 

This  statute  (originally  enacted  Jany.  26, 1810)  was 
immediately  induced  by  the  tragical  result  of  a  duel, 
which  terminated  in  the  death  of  a  man  whose  abilities 
and  character  had  won  for  him  a  high  place  in  the 
esteem  of  the  people  of  Virginia.  It  was  an  effort  to 
arrest  the  vice  of  duelling,  by  substituting,  in  all  cases 
of  insult,  a  more  unobstructed  appeal  to  the  law  than 
had  been  previously  allowed ;  and  although  this  pro- 
vision has  had  little  effect  in  accomplishing  the  bene- 
ficent purpose  designed,  there  was  another  contained 
in  the  same  statute  which  has  proved  signally  efficient, 
namely,  that  excluding  from  any  office  of  honor,  trust, 
or  emolument,  under  the  commonwealth,  any  one  who 
should  be  in  anywise  concerned,  as  principtd,  second, 
aid  or  adviser,  in  any  duel  with  mortal  weapons.  As 
the  statute  was  first  enacted,  and  as  it  remained  down 
to  1860,  it  was  provided,  that  "  no  plea^  exception,  or 
demurrer  shall  be  sustained  *  *  *  to  preclude  a 
jury  from  passing  thereon^  who  are  hereby  declared 
the  sole  judges  of  the  damages  sustained ;"  and  under 
this  state  of  the  law  it  was  held,  in  Brooks  v.  Calloway, 
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12  Leigh,  471-2,  that  to  an  action  under  the  statiUej  the 
truth  of  the  imputation  could  not  be  pleaded  in  bar  of 
the  action^  but  could  only  be  submitted  to  the  considera- 
tion of  the  jury  in  mitigation  of  damages^  under  the 
general  issue  of  "  not  guilty."  And  this  proposition 
was  re-affirmed  in  Mosely  v.  Moss,  6  Grat.  540-'41, 
in  which  it  was  also  decided,  that  where  the  slander 
consists  ordy  in  what  is  insulting,  and  alike  insulting 
whether  it  be  true  or  false,  («.  g.  in  taunting  the 
plaintiff  with  some  secret  bodily  infirmity,  or  with  a 
stain  upon  the  family  honor),  it  would  or  might  be 
irrelevant  to  prove  the  truths  in  which  case  evidence 
tending  to  prove  it  ought  to  be  excluded.  (S.  C.  6 
Grat.  646.) 

There  being  such  material  differences  between  slan- 
der at  common  law,  and  slander  under  tlie  statute  as 
it  was  prior  to  1850,  it  was  inadmissible  to  join  them 
in  ihe  same  county  (Mosely  v.  Moss,  6  Grat.  641, 648-'9,) 
and  therefore,  where  the  several  counts  of  a  declarar 
tion  charged  an  imputation  by  the  defendant  of  the 
commission  of  acts  of  a  penal  chai*acter,  tcs  at  common 
lato,  but  the  colloquium  and  inuendoes  did  not  sufficiently 
explain  the  meaning  of  the  imputation,  so  that,  as  a 
declaration  for  common  law  slander,  it  was  liable  to 
demurrer,  it  could  not  be  helped  by  treating  it  as  an 
action  under  the  statute  for  an  insult  only.  (Mosely 
V.  Moss,  6  Grat.  547,  549  to  662.) 

But  the  words  of  the  statute,  as  (contrary  to  the  re- 
commendation of  the  revisers.  Report,  871,  n,)  they 
were  changed  by  the  Legislature  in  1850,  are  now  es- 
sentially different  from  what  they  were  when  those  cases 
were  decided.  The  language  now  is,  "  No  demurrer 
(not  "  no  plea,  exception,  or  demurrer,^')  shall  preclude  a 
jury  from  passing  thereon."  And  it  seems  clear, 
therefore,  that  the  Legislature  designed  to  change  the 
previous  policy,  as  expounded  in  those  cases  of  Brooks 
V.  Calloway,  and  Moseley  v.  Moss,  and  to  allow  and 
require  the  truth  to  be  pleaded  specially  in  bar  of  ihe 
action,  as  at  common  law.  If  so,  the  truth  of  the  spe- 
cific accusation  cannot  be  given  in  evidence  under  the 
general  issue  in  mitigation  of  damages,  and  much  less 
can  facts  of  bare  suspicion,  (Underwood  v.  Parks, 
2  Stra.  1200 ;  Cheatwood  v.  Mayo,  5  Mimf.  16  ;  Mc- 
Alexander  v.  Harris,  6  Munf.  466;)  but  the  general 
bad  character  of  the  plaintiff  may  be  proved,  in  order 
to  reduce  the  damages ;  for  not  only  is  it  no  hardship 
on  the  plaintiff  who  "  sues  for  his  character "  to  be 
required  to  prove  it  to  be  in  general  good»  should  it 
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be  assailed,  but  the  plaintiff's  general  character  is  a 
necessary  element  in  estimating  the  damages  to  be  al- 
lowed him. 

See  Mosely  v.  Moss,  6  Grat.  542  to  544 ;  Boorland 
V.  Eidson,  8  Grat.  32  to  34. 
2^.  Malicious,  Scandalous,  and  Slanderous  Libels. 

A  libel  is  a  malicious  publication^  expressed  either  in 
printing  or  writing,  or  by  signs  or  pictures,  tending 
either  to  blacken  the  memory  of  one  dead,  or  the 
reputation  of  one  alive,  and  to  expose  him  to  public 
hatred,  contempt,  or  ridicule.  (2  Kent's  Com.  17  ;  Bac. 
Abr.  Libel.) 

Slander  (or  defamation  by  words  spoken^)  is  not  a  pub- 
lic offence,  but  only  a  civil  injury ;  but  libel  is  both  a 
public  offence  and  a  ci\dl  injury.  It  is  deemed  a  public 
offence  because  it  endangers  the  public  peace  by  the 
bad  passions  it  engenders,  and  also  because  the  means 
adopted  for  its  publication  render  it  more  injurious  to 
the  party  wronged,  and  demonstrate  a  more  deliberate 
and  malignant  intent  in  the  offender.  (Bac.  Abr.  Libel; 
3  Bl.  Com.  125-'6.) 
W.  C. 
1^  Libel  as  a  Public  Offence. 

For  libel  as  a  public  offence^  the  guilty  party  may  be 
proceeded  against  by  indictment  or  information;  and  as 
the  tendency  to  a  breach  of  the  peace  by  the  party 
libelled  is  at  least  as  strong  when  the  charge  is  true 
as  when  it  is  false,  the  defendant  is  not  permitted,  on 
an  indictment,  to  allege  the  truth  of  the  charge  by  way 
of  justification ;  that  is,  of  a  bar  to  the  prosecution,  at 
least  in  general ;  but  he  is  not  denied  an  opportunity 
to  prove  the  truth  by  way  of  mitigating  the  punishment. 
(3  Bl.  Com.  126 ;  Crim.  Synops.  161  &  seq,  163-'4 ; 
Bac.  Abr.  Libel,  (A).)  But  we  shall  see  that,  as  a 
private  or  civil  injury,  truth  is  as  much  and  as  conclu- 
sive an  answer  to  a  libel  as  it  is  to  slander. 
2^  Libel  as  a  Civil  Injury. 

What  was  said  with  regard  to  slanderous  words 
spoken,  will  also  hold  in  most  particulars  with  regard 
to  libels  by  writing  or  printing,  and  the  civil  action 
consequent  thereupon ;  although  it  will  be  remembered 
that  many  vituperative  and  contemptuous  expressions 
are  allowed  to  be  libellous,  when  at  common  law  no 
action  could  be  maintained  for  the  same  words  merely 
spoken,  {Ante  p.  381-'2,  &c.  And  as  in  slander,  the 
application  oi  the  defamatory  words  must  plainly 
appear,  either  by  the  unequivocal  context,  or  by  means 
of  a  colloquium  and  inucndoes,  so  also  in  libel,  and  espe- 
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dally  in  libel  by  means  of  signs  or  pictures,  it  is  need- 
ful to  show  by  proper  imundoes  or  averments  of  the 
defendant's  meaning,  the  import  and  application  of 
the  scandal ;  but  it  seems  that  it  is  not  requisite  to  aver 
any  special  damage,  as  at  common  law  it  is  in  the  case 
of  slander.  (3  Bi.  Com.  126  &  n  (13).)  If,  however, 
the  plsdntiff  wishes  to  show  that  he  sustained  additional 
injury,  in  respect  of  a  particular  character  which  he 
filled,  or  in  respect  of  other  particular  circumstances^ 
entitling  him  to  damages,  it  is  necessary  to  aver  those 
circumstances,  or  that  he  filled  that  character.  (4  Bob. 
Pr.  739-'4:0;  May  v.  Brown,  3  B.  &  Cr.  (10  E.  0.  L.) 
113;  Malachy  v.  Sopar,  3  Bingh.  N.  C.  (32  E.  C.  L.) 
167.) 

Referring  to  the  definition  of  a  libel,  it  will  be  per- 
ceived that  the  circumstances  following  must  combine  to 
constitute  it,  namely:  (1),  Defamatory  matter;  (2),  In 
print  or  writing,  or  by  si^s  or  pictures ;  (8),  A  publica- 
tion ;  (4),  Without  lawful  occasion ;  (5),  Falsity  in  the 
allegation;  and  (6),  Malice; 
W.  0. 
l'^.  Defamatory  Matter  to  Constitute  a  libel. 

As  every  person  desii*es  the  favorable  regard  of  his 
fellow-men,  and  must  be  irritated  and  provoked  by 
such  ridiculous  representations  of  him  as  tend  to  les- 
sen him  in  the  esteem  of  the  world,  and  take  away 
his  reputation,  which  to  many  is  hardly  less  dear 
than  life  itself;  so  it  is  held  that  not  only  such  fia- 
grant  charges  as  refiect  a  moral  turpitude  on  the 
party  are  libellous,  but  also  such  as  set  him  in  a  scur- 
rilous or  ignominious  light;  for  these  latter,  hardly 
less  than  the  former,  create  ill  blood  and  provoke 
revenge. 

Thus,  not  only  is  it  a  libel  to  prini  of  a  person  that 
he  is  a  "  swindler,"  or  a  "  villain,"  but  also  that  he 
^^  has  the  itchj  and  stinks  of  brimstone;"  or  to  send  to 
an  eminent  statesman  a  license  to  keep  a  public  house. 
So  it  is  a  libel  to  publish  of  a  man  tiiat  he  has  been 
guilty  of  gross  misconduct,  and  insulted  females;  or 
that  a  counsellor  ofEered  himself  as  a  witness  in  order 
to  divulge  the  secrets  of  his  clients,  or  that  a  member 
of  Congress  was  "  a  fawning  sycophant,  a  misrepre- 
sentative  in  Congress,  and  a  grovelling  office-seeker." 
And  BO  it  is  a  libel  to  charge  that  the  plaintiff  is  in- 
sane  J  that  an  officer  has  grossly  violated  his  duty,  that 
a  judge  lacks  capacity,  that  a  ship-owner's  vessel  was 
not  seaworthy,  or  that  the  plaintiff  has  been  deprived 
of  the  chief-ordinances  of  the  church  to  which  he  be- 
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longs  by  reason  of  his  inf  amons  and  groundless  asser- 
tions. (Bac.  Abr.  Libel,  (A.)  2 ;  4  Rob.  Pr.  728  to  731.) 

2*.  Libel  must  be  in  Print  or  Writing^  or  by  Signs  or  Ptc- 
lures. 

Thus  it  is  a  libel  to  fix  up  a  gallows  at  a  man's 
door,  or  elsewhere,  if  he  be  connected  with  it,  to 
paint  him  in  a  shameful  and  ignominious  manner ;  Du 
Bost  V.  Beresford,  2  Campb.  511);  to  place  a  lamp 
before  his  house,  and  keep  it  burning  all  day,  thereby 
intending  to  mark  it  as  a  bawdy  house.  And  when 
there  is  any  obscurity  in  the  representation  or 
description,  the  remarks  of  the  spectators  or  readers, 
ascertaining  the  application  and  fixing  it  on  the  plain- 
tiflf,  are  admissible.  (Bac.  Abr.  Libel,  (A.)  1;  Jef- 
fries V.  Duncombe,  11  East.  226 ;  Levi  v.  Milne,  4 
Bing.  (13  E.  C.  L.)  195.) 

3^.  A  PubUcaiion  of  the  Libel. 

The  author  who  writes,  the  printer  who  prints, 
the  publisher  of  the  journal  in  which  it  appears,  the 
bookseller  who  sells,  and  in  short,  all  who  are  con- 
cerned in  giving  publicity  to  the  defamation,  are 
alike  guilty  of  the  offence  and  of  the  civil  injury  of 
libel,  as  soon  as  publication  thereof  takes  place.  The 
public  offence  is  consummated  by  sending  the  libel  to 
the  party  himself,  although  no  one  else  shall  see  it. 
But  not  so  with  libel  as  a  civil  injury,  Tn  order 
that  an  action  may  be  maintained,  it  must  appear  to 
have  been  communicated  to  one  or  more  stran- 
gers; and  it  must  appear  that  those  words  either 
have  necessarily  the  meaning  of  which  the  plaintiff 
complains,  or  that  the  person  or  persons  to  whom 
the  libel  was  communicated  reasonably  understood 
them  in  that  sense. 

4*^.  Without  Lawful  Occasion. 

There  are  occasions  when  it  is  lawful  and  justifiable 
to  publish  what  must  tend  to  the  disparagement  of 
another's  reputation;  and  there  are  yet  other  oc- 
casions, when,  though  not  justifiable^  it  is  excusable 
so  to  do,  provided  there  be  no  achwl  malice.  Let 
us  consider  then,  severally,  some  of  the  cases  where 
the  publication  of  defamatory  matter  is,  (1),  Justifi- 
able; and  (2),  Excusable;  observing  that  the  same 
distinction,  and  most  of  the  propositions,  are  as  well 
applicable  to  slander  as  to  libel ; 
W.G. 
V.  Where  Defamatory  matter  is  Justifiable. 

There  arc  cases  where  pubUc  policy  demands 
that  there  should  be  a  free  and  imrestrained  ex- 
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pression  of  opinion  and  belief,  as  well  as  of  fact ; 
and  in  order  that  that  result  may  be  attained,  all 
apprehension  of  a  public  prosecution  or  private  ac- 
tion as  for  a  libel,  or  of  a  private  action  as  for 
slander,  is  removed;  and  that  without  regard  to 
the  fact  that  the  publication  may  have  been  ever 
so  false,  or  ever  so  malicious^ 

The  most  conspicuous  instances  of  justifiable  dis- 
paragement of  character  are  the  following;  in  all  of 
which  it  must  be  noted,  that  if  the  publication  is 
made  more  notorious  than  the  considerations  which 
justify  it  require,  the  protection  ceases  as  to  the 
excess,  and  the  party  is  liable  therefor: 

1,  The  language  of  counsel^  in  conducting  a  cause, 
if  it  be  rekvani  to  the  matter  in  hand,  and  agreeable 
to  his  instructions,  is  not  actionable;  and  it  seems 
the  pritna  facie  presumption  is  that  whatever  he 
says  is  in  conformity  with  his  instructions;  but  he 
may  not  afterwards  publish  to  the  world  the  de- 
famatorv  statements  made  as  counsel: 

2,  So  the  language  of  vl  judge  or  courtj  in  the  dis- 
charge of  official  duty,  is  not  actionable.  Not  are 
the  proceedings  in  courts  generally,  however  in- 
jurious to  character.  Nor  any  statements  made  in 
the  course  of  administering  justicCy  e.  g.  in  the  way  of 
complaints  of  wrong,  evidence  as  a  witness,  present- 
ments of  grand  juries,  &c. 

3,  So  the  language  of  a  member  of  the  legislature, 
in  the  discharge  of  his  official  duty,  is  not  actionable, 
although  his  subsequent  publication  of  it  to  the 
world  would  be. 

4,  Nor  is  2^  petition  to  the  legislature,  nor  donbt- 
less  to  any  department  of  government,  bona  fide 
for  relief  from  a  grievance. 

5,  Nor  the  reports  of  the  proceedings  of  the  legis- 
lature, or  of  the  courts,  if  bona  fide,  fair  and  un- 
varnished, and  without  conivientSj  provided  they  be 
not  of  a  blasphemous  and  indecent  nature.  But  not 
where  judicial  proceedings  are  preliminary,  and 
suppose  the  probable  necessity  of  further  investiga- 
tion, as  those  before  a  coroner,  or  a  justice  of  the 
peace,  upon  a  question  of  commitment  to  prison  of 
a  party  accused. 

See  BacAbr.  Slander,  (D)  4;  Id.  (E);  Id.  Libel, 
(A)  2,  4  ;   3  Bl.  Com.  123,  n  (9) ;  Synops.  Grim. 
Law,  162-'3 ;  White  v.  Nichols,  3  How.  266 ;  DQ- 
lard  V.  Collins,  25  Grat.  351  &  seq. 
2\  When  the  Defamatory  Matter  is  JExcusable. 
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These  are  cases  where  public  policy  does  not  so 
strongly  require  the  free  and  unrestrained  utterance 
of  one's  sentiments,  and  of  disparagiiig  facts ;  and 
the  law,  therefore,  contents  itself  with  excusinff, 
without  justifying  it ;  and  excusing  it  only  where 
there  is  no  actual  malice  proved.  But  let  it  be 
observed,  that  where  actual  malice  isjyroved^  the 
words  are  not  shielded  by  the  occasion,  but  are  ac- 
tionable. 

Thus,  defamatory  matter  is  not  actionable  in  the 
absence  of  actual  malice : 

1,  Where  the  publieation  is  unintentional. 

e,  g.  That  the  writing  was  delivered  witfiout 
knowing  its  contents^  or  by  mistake  in  good  faith, 
for  another  paper. 

2,  Where  the  publication  was  made  in  the  bona 
fide  discharge  of  a  m^ral  duty  to  society. 

e  g.  Giving  a  character  to  a  servant^  &c. ;  mak- 
ing confidential  communications  in  good  faith  by  or 
to  a  person  interested ;  by  way  of  admonition  or 
advice,  or  in  the  confidence  of  friendship ;  for  re- 
dress of  supposed  public  abuses  to  persons  having 
power  to  reform  them ;  to  afford  the  party  in  good 
faith  an  opportunity  to  exculpate  himself ;  in  the 
course  of  discipline  of  church,  and  other  voluntary 
associations ;  warning  in  good  faith  against  swindlers ; 
in  promotion  in  good  faith^  or  in  assertion  of  a 
party's  own  rights, 

3,  Wliere  the  publication  is  a  fair,  candid  and 
bona  fide  criticism,  or  examination  of  any  work,  or 
performance  of  literature,  science,  or  art,  and  of  the 
qualifications,  merits  or  competency  of  the  author. 

4,  Where  the  publication  is  a  fair,  candid,  and 
bona  fide  comment  on  any  places  or  species  of  public 
entertainment,  or  of  public  performance;  and  in 
case  of 

5,  Fair  ttnd  honest  animadversion  on  persons  who 
hold,  or  who  are  candidates  for  public  office. 

See  Bac.  Abr.  Slander,  (D),  4, 6,  (E) ;  Id.  Libel, 
(A),  2,  4;  3  Bl.  Com.  123,  n  (9);  Crim.  Synops. 
162-'3 ;  Dillard  v.  Collins,  25  Grat.  351  &  seq ; 
White  V.  Nicholas,  3  How.  266. 
5*.  Falsity  of  the  Allegations. 

To  render  an  imputation  against  the  character  ac- 
tionable, it  must  in  general  be  false^  although  the 
falsity  will  usually  be  implied,  (upon  the  general 
presumption  of  innocence),  until  the  contrary  is 
proved.      And  if  the  defendant  proposes  to  avail 
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himself  of  the  trath,  he  must  plead  it  speciallj,  and 
cannot  be  suffered  to  prove  it  under  the  general  issue 
'  of  not  guilty  ;  although,  under  that  general  issue,  he 
may  prove  the  plaintiff's  general  had  character ^  as 
we  have  seen  he  may  do  in  slander.  (Bac.  Abr. 
Libel.  (A),  5  ;  3  Bl.  Com.  123,  n  (9).) 
6^.  Malice. 

A  moMeious  motive  is  essential  to  the  support  of  an 
action,  whether  of  slander  or  of  libel ;  but  malice  is 
always  to  be  presumed  when  one  says  or  writes  of 
another  what  tends  to  defame  him,  and  yet  is  not 
true  ;  except  iii  the  cases  already  mentioned,  where, 
from  considerations  of  public  policy,  the  utterance  is 
eiih&r  justifiable^  or  at  least  excusable;  observing  that, 
in  the  latter  class  of  cases,  whilst  prima  fade  the 
presumption  of  malice,  whiclx  otherwise  would  grow 
out  of  ihe  falsity  of  the  statement,  is  repelled  by  the 
occasion,  yet,  if  actual  malice  be  proved,  the  wrong- 
doer is  not  protected  against  the  action.  (3  Bl.  Com. 
123,  n  (9) ;  Bac.  Abr.  Slander,  (D),  6  ;  Lamb's  Case, 
9  Co.  69,  b ;  Rogers  v.  Clifton,  3  Bor.  &  P.  587  ; 
Bromage  &  al.  v.  Prosser,  4  B.  &  Cr.  (10  E.  C.  L), 
247 ;  Pasley  v.  Freeman,  3  T.  R.  61 ;  Hargrave 
V.  Le  Breton,  3  Burr.  24,  26;  Dillard  v.  Collins,  26 
Orat.  351,  &  seq.) 

In  Bromage  v.  Prosser,  4  B.  &  Cr.  247,  supra^  is 
a  very  clear  exposition  of  the  legal  doctrine  of  malice 
by  Bayley  J.  which  is  worthy  of  the  student's  atten- 
tion. ^'Malice,  in  common  acceptation,"  says  he, 
^^ means  HI  will  against  a  person;  but  in  its  legal  sense 
it  means  a  wrongful  ad  done  intentionally  without  just 
cause  or  excuse.  If  I  give  a  perfect  stranger  a  blow 
likely  to  produce  death,  I  do  it  of  nuiUce^  because  I 
do  it  intentionally y  and  without  just  cause  or  excuse. 
If  I  maim  cattle  without  knowinfi:  whose  they  are,  if 
I  poison  a  fieheiy  without  knowi^  the  owi/er,  I  do 
it  of  malice^  because  it  is  a  wrongful  act,  and  done 
intentionally.  *  *  •  And  if  I  traduce  a  man, 
whether  I  know  him  or  not,  and  whether  I  intend  to 
do  him  an  injury  or  not,  I  apprehend  the  law  con- 
siders it  as  done  of  malice^  because  it  is  wrongful  and 
intentional.  It  equally  works  an  injury,  whether  I 
meant  to  produce  an  injury  or  not,  and  if  I  had  no 
legal  excuse  for  the  slander,  why  is  he  not  to  have  a 
remedy  against  me  for  the  injury  it  produces  ?  And 
I  apprehend  the  law  recognizes  the  distinction  be- 
tween these  two  descriptions  of  malice,  malice  in  fact 
and  malice  in  law^  in  actions  of  slander.     In  an  or- 
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dinaiy  action  for  words  it  is  sufficient  to  charge  that 
the  defendant  spoke  them  falsely;  it  is  not  necessary 
to  state  that  they  were  spoken  maliciaush/.^^ 

Hence,  it  follows  that  a  slander  or  libel  may  as 
well  be  in  the  form  of  msimtation  as  of  positive  asser- 
ticn.  Thns,  to  write  to  the  plaintiff:  ** As  you  will 
make  considerable  by  being  summoned  to  courts  I 
would  advise  you  to  go  and  pay  G.  B.  the  balance 
you  owe  him  for  his  wild  hogs  you  kiUed^^  is  libellous; 
and  so  also  it  is  to  say,  ^^I  hope  you  will  stop  swear- 
ing lies  about  the  trees.  I  will  close  this  letter  by 
advising  you  either  to  quit  lying  or  preaching  one.^^ 
(Adams  v.  Lawson,  17  Grat.  265-'6.) 

This  case  presents  very  distinctly  the  doctrine  as 
to  what  amounts  to  the  publication  of  a  libel;  and  it 
was  held  that  to  constitute  a  publication  so  as  to 
maintain  an  action,  it  is  not  necessary  that  the  con- 
tents of  the  writing  should  be  made  known  to  the 
public  generally.  It  is  enough  if  they  are  made 
known  to  a  single  person.  Thus,  in  the  case  of  Ad- 
ams V.  Lawson,  defendant  in  the  court  below  (Ad- 
ams), had  gotten  one  Wool  wine  to  write  the  libellous 
letter  complained  of,  and  had  signed  his  name  thereto, 
and  afterwards  stated  to  several  persons  that  he  had 
done  so,  and  also  the  contents  of  the  letter.  This 
was  held  satisfactorily  to  prove  a  publication :  firsts 
to  and  in  the  presence  of  Wool  wine,  who  penned  the 
letter  at  the  defendant's  request  and  dictation  in  his 
presence;  and  secondly^  to  and  in  the  presence  of  the 
several  witnesses  to  whom  he  made  the  statement 
above  set  forth ;  and  in  confirmation  of  these  proposi- 
tions the  court  cited  King  v.  Burdett,  4  B.  &  Aid. 
(6  E.  C.  L),  143 ;  Case  de  libdlis  famosis^  5  Co. 
128  a ;  Lamb's  Case,  9  Co.  59  b ;  See  also  Baldwin 
V.  Elphinstone,  2  Wm.  Bl.  1037. 

It  may  further  be  added  that  whilst  the  tendency 
of  the  English  courts  is  to  exclude  testimony  of  the 
plaintiff's  general  good  character ^  introduced  as  part 
of  his  case,  compelling  him  to  rely  upon  the  pre- 
sumption of  law  that  every  man's  character  is  good 
until  the  contrary  is  proved.  (2  Stark.  Ev.  218; 
Cornwall  v.  Richardson,  By.  &  Moody,  (21  E.  C.  L.) 
305,  Contra  King  v.  "Waring  &  ux,  5  Esp.  13) ;  yet 
in  the  United  States,  it  seems  to  be  the  prevailing^  as 
it  is  the  more  reasonable  doctrine,  that  the  plaintiff's 
general  character  is  involved  in  the  issue,  and  that, 
therefore,  evidence  showing  it  to  be  good  or  badj  and 
consequently  of  much  or  little  value,  may  be  offered 
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on  either  side  to  affect  the  amount  of  damages.  (2 
Greenl.  Evid.  §  275 ;  Gilman  v.  Lowell,  (8  Wend.  578,) 
207;  McNutt  v.  Young,  8  Leigh,  542;  Lincoln  v. 
Cbrisman,  10  Leigh,  338 ;  Adams  v.  Lawson,  17  Grat. 
259-'60.)  And  it  seems  that  with  us  in  Virginia, 
the  defendant  is  not  confined  in  his  proof  of  the  bad 
character  of  the  plaintiff,  to  the  particulars  embraced 
in  the  alleged  imputation.  (Lincoln  v.  Chrisman,  10 
Leigh,  342  to  345 ;  Adams  v.  Lawson,  17  Grat.  260.) 
3^.  Wrongs  to  the  Beputation  by  Malicious  Indictment  or 
Prosecution. 

A  third  way  of  injuring  one's  reputation  is  by  pre- 
ferring malicious  indictments  or  prosecutions  against  him, 
which,  under  the  mask  of  justice  and  public  spirit,  are 
sometimes  made  the  engines  of  private  spite  and 
enmity.     (3  Bl.  Com.  126.) 

Malicious  prosecutions  are  of  a  criminal  or  dvH 
nature,  so  that  the  observations  upon  the  subject  will 
relate  to,  (1),  Malicious  prosecutions  of  a  criminal 
nature;  and  (2),  Malicious  prosecutions  of  a  civil  nature; 
W.  C. 
1^  Malicious  prosecutions  of  a  Criminal  Nature. 

To  enable  one  to  support  an  action  for  a  criminal 
prosecutiony  four  circumstances  must  concur,  namely : 
1st,  Falsehood  in  the  charge  preferred  by  defen- 
dant; 

2nd,  Want  of  probable  cause  for  instituting  it ; 
3rd,  Malice  in  the  prosecutor;  and 
4th,  Damage  to  the  party  accused; 
W.  C. 

1^.  Falsehood  in  the  Charge  preferred  by  the  Defen- 
dant. 

It  is  indispensable  that  the  falsehood  of  the  charge 
should  have  been  ascertained  by  a  verdict,  or  by  the 
decision  of  the  court  in  which  it  is  instituted ;  or  by 
the  proceedings  having  been  otherwise  legally  de- 
termined before  the  party  aggrieved  can  properly 
commence  his  action  for  the  injury  sustained.  (3 
Bl.  Com.  126,  n  (14);  Skinner  v.  Gunton  &  als,  1 
Saund.  228,  n  (1,)  229 ;  Kirk  v.  French,  1  Esp.  80 ; 
Arundell  v.  Tregone,  Yelv.  116;  Barnes  v.  Constan- 
tino, 3  Cro.  (Jac.)  32;  Watner  v.  Freeman,  Hob. 
267  a;  Darby  v.  Watson,  2  Wm.  Bl.  1050;  Morgan 
V.  Hughes,  2  T.  R.  225;  Fisher  v.  Briston,  1  DougL 
216 ;  Young  v.  Gregorie  &  al,  3  Call,  452,  454.) 
.  The  acquittal  may  be  on  a  defect  in  the  indict- 
ment, and  the  action  will  still  be  maintainable,  for  a 
bad  indictment  serves  the  purposes  of  malice  hjjnU- 
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ting  the  party  to  esspenaej  and  exposing  him  to  dis- 
grace ;  albeit,  such  a  termination  of  the  case  may 
seriously  impair  the  quantum  of  damages^  as  com- 
pared with  an  acquittal  on  the  merits.  (Chambers 
V.  Robinson,  2  Stra.  691 ;  Wicks  v.  Fentham  &  al, 
4  T.  R.  247;  Pippet  v.  Heam,  5  B.  &  Aid.  (7  E.  C. 
L.)  634.) 

The  maliciously  obtaining  a  searchwarrantXjQ  search 
one's  house  for  goods  alleged  to  be  stolen,  smuggled, 
&c.,  18  such  a  prosecution  that  an  action  lies  for  it. 
(Elace  V.  Smith,  7  D.  &  Ryl.  (16  E.  C.  L.)  97 ;  S. 
C.  2  Chit.  (18  E.  C.  L.)  304.)  And  it  is  also 
ground  of  action  that  a  superior  military  officer 
imprisons  an  inferior,  (both  being  under  martial 
law),  for  disobedience  to  an  order  made  under  color, 
but  not  within  the  scope  of  military  authority.  (War- 
den V.  Bailey,  4  Taunt.  88-'9.)  Whether,  if  the 
order  were  within  the  military  authority  of  the  su- 
perior, and  the  inferior  officer  were  acquitted  by 
court-martial  of  the  disobedience  alleged,  the  latter 
could  maintain  an  action  for  malicious  prosecution 
against  his  superior,  may  be  yet  a  question ;  although 
it  seems  to  have  been  the  opinion  of  Lords  Mans- 
field and  Loughborough,  in  the  great  case  of  Sutton 
v.  Johnstone,  1  T.  R.  549 -'50,  that  such  an  action 
is  not  maintainable,  but  that  the  only  redress  is 
through  a  court-martial,  upon  charges  preferred  by 
the  inferior.  But  in  the  House  of  Lords,  where  that 
case  was  finally  decided,  the  Judgment  was  put  upon 
the  ground  that  Admiral  tiohnstone  had  probable 
cauee  fur  arresting  and  suspending  Captain  Sutton, 
(notwithstanding  the  captain  was  afterwards  acquitted 
by  court-martial),  for  disobedience  of  orders  in  a 
general  engagement  between  the  English  and  French 
fleets,  in  the  year  1781,  in  Port  Praya  bay,  oflE  the 
island  of  St.  lago.  (Warden  v.  Bailey,  4  Taunt. 
58-'9 :  A.  D.  1811.) 
2*^.  Want  of  Probable  Cause  for  instituting  the  Prosecu- 
tion. 

No  action  lies  unless  the  prosecution  be  begun  vrithr 
out  probahle  cause j  and  therefore  it  is  necessary  to 
aver  in  the  declaration  the  want  of  such  cause,  which, 
as  is  observed  by  Buller  J.,  in  Morgan  v.  Hughes,  2 
T.  R.  231,  "is  the  gist  of  the  action.^^  (Reynolds  v. 
Kennedy,  1  Wils.  233 ;  Sutton  v.  Johnstone,  1  T.  R. 
544-'5;  Broad  v.  Ham,  6  Bingham's  N.  C.  (35  E. 
C.  L.)  722 ;  Ellis  v.  Thilman,  3  Call.  8  ;  Kirtley  v. 
Deck,  2  Munf .  10 ;  Young  v.  Gregorie,  3  Call.  446 ; 
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Marshall  v.  Bussard,  Gilm.  9 ;  Spongier  v.  Davy,  15 
Grat.  381 ;  4  Rob.  Pr.  667.) 

The  question  otprchable  came  is  a  mixed  proposi- 
tion of  law  and  fact.  Whether  the  circumstances 
alleged  to  show  it  probable  or  not  probable,  are  true 
and  existed,  is  a  matter  of  fact ;  but  whether,  suppos- 
ing them  true,  they  amount  to  a  probable  cause,  is  a 
question  of  law.  (Reynolds  v.  Kennedy,  1  Wils. 
232-'3 ;  button  v.  Johnston,  1  T.  R.  546 ;  Farmer 
V.  Darling,  4  Burr.  1974 ;  Ravenga  v.  Mackintosh, 
2  B.  &  Or.  (9  E.  C.  L.)  693.) 
3*.  Malice  in  the  Prosecutor. 

Malice  in  the  prosecutor  is  also  essential  to  the 
maintenance  of  an  action ;  but  such  malice  may,  and 
in  general  must  be,  proved  by  inference  or  collateral 
proof,  rather  than  by  direct  positive  evidence.  And 
wherever  there  is  established  a  want  of  probable 
cause,  the  inference  of  malice  is  well  nigh  unavoid- 
able, although  the  converse  is  not  true,  namely,  that 
proof  of  malice  justifies  the  presumption  of  the  want 
of  probable  cause;  for  a  man  from  a  malicious  motive 
may  institute  a  prosecution  for  real  guilt,  or  he  may 
from  circumstances  which  he  really  believes,  pro- 
ceed upon  apparent  guilt;  and  in  neither  case  is  he 
liable  to  this  kind  of  action.  (Sutton  v.  Johnstone, 
1  T.  R.  518,  545.)  On  the  other  hand,  malice  is 
not  to  be  inferred  from  the  quashinff  of  the  indict- 
ment^  or  from  the  plaintiff's  acquittal  in  consequence 
of  the  proaectdar's  not  appearing  against  him,  or  from 
the  indictments  being  returned  not  found  by  the 
grand  jury ;  but  in  these,  and  like  cases,  the  plain- 
tiff must  prove  extrinsicaUy  the  want  of  probable 
cause.  (Hunter  v.  French,  Willes,  520  &  n  (b); 
Purcell  V.  McNamara,  1  Oampb.  200,  202,  &  n  (a,) 
203  &  n  (a);  206  &  n  (a);  S.  0.  9  East.  361  &  n  (a); 
Byne  v.  Moore,  5  Taunt.  187.)  And  in  all  cases, 
not  only  in  those  just  mentioned,  but  in  all  others, 
how  express  and  direct  soever  may  be  the  proof  of 
actual  malice,  the  defendant  may  repel  any  liability 
on  his  part,  by  showing  sufficient  grounds  of  suspi- 
cion in  point  of  fact.  (Ooxe  v.  Wirrell,  3  Oro. 
(Jac.)  194 ;  3  Bl.  Oom.  126,  n  (13.)  See  Mowry  v. 
Miller,  3  Leigh,  561;  2  Rob.  Pr.  (2nd  ed.)  596.) 
4^.  Damage  to  the  party  Accused. 

Damages,  actual  or  implied,  are  essential  to  the 
support  of  every  civil  action;  but  there  are  three 
descriptions  of  damage,  either  of  which  is  sufficient, 
namely:  1st,  To  the  person  by  impriaonm^erU;  2nd, 
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To  the  reputation  hy  scandal;  and  3rd,  To  the  pro- 

S^rty  hy  expense;  or  as  it  is  expreBBed  in  Savu  v. 
obertB,  1  Salk.  14;  S.  C.  1  Ld.  Kaym.  374,  one  of 
the  leading  caBeB  on  the  sabject, — ^'^If  a  man  be 
falsely  and  maliciously  indicted  of  any  crime  that 
may  prejudice  his  fame  and  reputation  he  may  bring 
Mb  action,  for  he  is  falsely  scandalized  by  the  malice 
of  the  proBecntor,  and  this  iB  a  damage  for  which  the 
law  giveB  an  action.  So  if  a  man  be  falsely  and 
maliciously  indicted  of  a  crime  that  BubjectB  him  to 
peril  of  life  or  liberty,  and  for  which  he  may  be  pun- 
ished, he  may  bring  his  action;  for  he  is  endangered 
in  this  respect,  and  receives  a  damage  for  which  the 
law  gives  an  action.  So  if  a  man  be  falsely  and 
maliciously  indicted,  though  it  neither  touch  his 
fame  nor  liberty ;  for  it  is  injurious  to  his  property  in 
pntting  him  to  a  needless  expense,  and  a  damage  to 
one's  property  will  maintain  an  action  as  well  as  a 
damage  to  his  fame  or  person."  To  the  same  efPect 
are  Jones  v.  Gwynne,  Gilb.  Bep.  185 ;  and  Smith  v. 
Hixon,  2  Stra.  977.  But  Byne  v.  Moore,  5  Taunt. 
187,  is  not  wholly  in  accord  with  this  doctrine. 
That  was  an  action  for  a  malicious  prosecution  for 
ati  assayU,  in  which  the  grand  jury  refused  to  find  a 
true  bill  against  the  plaintiff,  whereupon  the  plain- 
tiff brought  his  action,  and  at  the  trial  adduced  no 
evidence  but  the  biU  of  indictment  for  the  assault, 
with  the  grand  jury's  endorsement  of  ignoramus  there- 
on, when  he  was  non-suited  for  insufficient  proof; 
and  upon  a  rule  to  set  that  non-suit  aside,  the  court 
of  C.  B.  without  adverting  to  Jones  v.  Gwynne,  •r 
Smith  V.  Hixon,  held  the  non-suit  to  be  right,  on 
the  ground  that  ^^  he  could  recover  no  damages,  be- 
cause he  clearly  has  not  proved  that  he  has  sustained 
any."  "I  can  understand,"  says  Chief -Justice  Mans- 
iield  (not  Lord  Mansfield),  "  the  ground  upon  which 
an  action  shall  be  maintained  for  an  indictment 
which  contains  scandal;  but  this  contains  none,  nor 
does  any  danger  of  imprisonment  result  from  it." 
But  is  it  not  discreditable  to  one  to  be  charged  with 
an  assault,  and  to  be  arrested  therefor,  to  be  brought 
before  a  justice  of  the  peace  and  required  to  find 
sureties  for  his  appearance  to  answer  an  indictment } 
and  is  it  not  injurious  to  him  in  a  pecuniary  aspect, 
thus  to  lose  time,  to  be  put  to  trouble,  and  as  the 
jury  might  properly  have  inferred,  to  expense  i  The 
true  doctrine  is  believed  to  be  that  laid  down  bo 
Gircumstantially  in  Savil  v.  BobertB,  and  confirmed 
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with  emphasis,  in  Jones  v.  Gwynne  and  Smith  v. 
Hixon. 

In  order  to  prevent  the  discouragement  of  prose- 
entions  for  crime,  at  least  in  the  case  of  f denies^  it 
was  long  the  established  rale  in  England  that  actions 
of  this  character  could  not  be  carried  on  without  a 
copy  of  the  record  of  acquittal,  which  the  court  would 
not  grant  if  there  was  any,  the  least  probable  cause 
to  found  the  prosecution  upon.  (3  Bl.  Com.  126  k  n 
(13);  Greenvelt  v.  Burrell,  1  Ld.  Raym.  253;  Mor- 
rison V.  Kelley,  1  Wm.  Bl.  385.)  This  rule,  how- 
ever, never  prevailed,  even  in  England,  in  respect  to 
prosecutions  for  misdemeanors,  or  even  for  felonies, 
where  the  indictment  was  never  found,  or  was  before 
a  court  having  no  jurisdiction,  or  was  quashed  in  con- 
sequence of  having  been  insufficiently  drawn.  (8  Bl. 
Com.  126-'7  &  n.  (13);  Morrison  v.  Kelley,  1  Wm. 
Bl.  385.)  In  Brangan's  Case,  1  Leach,  Cr.  Cas.  27, 
this  rule  is  reprobated  by  Willes,  C.  J.,  who  says: 
"  By  the  law  of  this  realm  every  prisoner,  upon  his 
acquittal,  has  an  undoubted  right  and  title  to  a  copy 
of  the  record  of  such  acquittal,  for  any  use  he  may 
think  fit  to  make  of  it."  And  it  seems  to  be  agreed, 
that  if  a  copy  be  obtained,  although  surreptitiously, 
however  the  officer,  may  be  punishable,  as  for  a  con- 
tempt of  court  for  furnishing  it,  the  copy  must  be 
admitted  in  evidence.  (Jordan  v.  Lewis,  2  Stra.  1122; 
Legatt  V.  ToUervey,  14  East.  302,  305,  and  n  (a).) 
Seeing,  therefore,  that  this  rule  is  merely  the  regula- 
tion of  English  coxLrts^  and  not  a  rule  of  laWy  it  exists 
in  this  country  only  where  it  has  been  legally  adopiedy 
as  it  has  not  been  in  Virginia;  so  that  with  us  a  copy 
of  the  indictment,  and  of  the  judgment  of  acquittal, 
are  always  to  be  had. 
2*.  Malicious  Prosecutions  in  Civil  Suits. 

Malicious  proceedings  in  civil  suits  are  by  malicious 
arrests,  malicious  attachments,  malicious  institution  of 
proceedings  in  involuntary  bankruptcy,  &c. 

Before  the  statutes  entitling  the  defendant  to  costs, 
(23  Hen.  Vill,  c.  15;  4  Jac.  I,  c.  3,  &c.)  which  gave 
the  defendant,  if  he  prevailed,  the  same  costs,  as  the 
plain tiflF  had  long  been  allowed,  in  case  he  recovered, 
(3  Bl.  Com.  399,  3  Th.  Co.  Lit.  219,  n.  (P.);  Id.  12, 
n.  (13),)  the  defendant  if  the  suit  terminated  in  his 
favor,  might  support  an  action  against  the  plaintiff 
where  the  proceeding  was  malicious  and  witkaut  prob- 
able causey  (3  Th.  Co.  Lit.  12,  n.  (13) ;  Webster  v. 
Haigh,  3  Lev.  210-'ll ;  Waterer  v.  Freeman,  Hob. 
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267;  Goslin  v.  Wilcock,  2  Wils.  302,  305-'7); 
although  there  are  some  strong  authorities  to  the 
efEect  that  a  man  '^  shall  not  be  punished  for  suing  of 
writs  in  the  king's  court,  be  it  of  right  or  vrrongP  (3  Th. 
Co.  lit.  11;  Ld.  Beauchamps  v.  Sir  Rich'd  Croft 
&  als,  8  Dyer,  285  a ;  Buckley  v.  Wood,  4  Co.  14  b) ; 
and  Mr.  Hargrave  in  his  note  to  3  Th.  Co.  Lit.  11 
(n  13),  expresses  the  opinion  that  such  actions  were 
not,  in  general,  allowed  in  the  reign  of  Elizabeth. 
However  this  may  have  been,  it  seems  certain  that 
since  4  Jac.  I,  c.  3,  allowing  costs  to  defendants,  no 
action  can  be  maintained  merely  in  respect  of  a  civil 
suit  maliciously  instituted,  except  where  a  special 
grievance  is  shown  to  have  ensued.  (Savil  v.  Soberts, 
1  Salk,  14  ;  S.  C.  1  Ld.  Raym.  374.)  Hence  no  action 
is  maintainable  for  a  vexatious  ejectment  (Purton  v. 
Honnor,  1  Bos  &  Pul.  205);  nor  for  any  other  vexa- 
tious suit,  unless  where  the  defendant  has  resorted  to 
some  extraordinary  jyroceeding  which  has  occasioned 
the  plaintiff  an  injury  other  than  mere  extra  costs,  and 
has  also  acted  maliciously  (Sinclair  v.  Eldred,  4  Taunt. 
7);  but  where  the  plaintiff  in  a  civil  action  has  mali- 
ciously adopted  a  step  not  absolutely  necessary,  but 
only  auxiliary  to  the  maintenance  of  his  right,  as  in 
case  of  an  unfounded  arrest^  or  demand  of  bailj  (Skin- 
ner V.  Gunton,  1  Saund.  228);  or  of  bail  for  more  than 
the  plaintiff  knew  was  due,  (Dowse  v.  Swayne,  1  Lev. 
275);  or  where  in  the  account  between  the  plaintiff 
and  defendant  there  are  items  clearly  due  on  hoth  sidesj 
an  arrest  is  made  for  the  whole  demand  on  one  side 
without  deducting  the  otlier,  (Dronefield  v.  Archer,  5 
B.  &  Aid.  (7  E.  C.  L.)  513;  Austin  v.  Debnam,  3 
B.  &  Cr.  (10  E.  C.  L.)  139);  in  all  these  cases  an  ac- 
tion lies  for  the  party  injured.  (Goslin  v.  Wilcock,  2 
Wils.  306-'7,)  So  also,  an  action  lies  for  m/ilicioicsly 
and  loithout  probable  cause  suing  out  an  attachmsntf 
and  causing  it  be  levied  on  the  plaintiff's  property. 
(Shaver  &  als.  v.  Dangherty,  6  Munf .  110 ;  Spengler 
v.  Davy,  15  Grat.  381 ;  Young  v.  Gregorie,  3  Call. 
446;  Marshall  v.  Bussard,  Gilm.  14;  PuUiam  v.  Aler, 
15  Grat.  54.) 

As  it  is  necessary  that  the  avenues  of  justice  should 
not  be  narrowed,  the  courts  do  not  encourage  actions 
for  malicious  suits,  and  therefore,  in  all  cases  require 
malice  and  the  want  of  probable  cause  to  be  alleged  and 
jprovedy  (Goslin  v.  Wilcock,  2  Wils.  307;  Young  v. 
Gregorie  &  al,  3  Call.  446;  Ejrtley  v.  Deck  &  tds,  2 
Munf.  10 ;  Crabtree  v.  Horton,  4  Munf.  59 ;  Maddox  v. 
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Jackson,  4  Munf.  462 ;  Marshall  v.  Bussard,  Gilm. 
14 ;  Mowry  v.  Miller,  3  Leigh,  561 ;  Spengler  v.  Davy, 
15  Qrat.  387,  &  seci) ;  but  a  civil  suit  not  being  like  a 
criminal  prosecution,  carried  primarily  for  the  benefit 
of  the  public,  less  favor  and  indulgence  is  to  be  shown 
to  a  plaintiff  who  maliciously  arrests  another,  than  to 
the  prosecutor  of  an  indictment.  (3  Bl.  Com.  126, 
n  (13).) 

In  order  to  maintain  such  actions  these  four  circum- 
stances must  concur,  namely: 

Ist,  Falsehood  in  the  demand ;  2nd,  Want  of  pro- 
bable cause ;   3rd,  Malice  in  the  defendant ;  and  4th, 
Damages  by  arrest,  imprisonment,  or  seizure  of  goods; 
W.  C. 
1^.  Falsehood  in  the  Demand. 

With  regard  to  falsehood  in  the  demand,  (whether 
in  whole  or  in  part)  the  rules  applicable  to  a  criminal 
proceeding  equally  afiect  a  civil  suit.  Thus,  the  ac- 
tion complained  of  as  malicious  micst  be  delermined 
before  any  suit  can  be  brought,  therefor.  (Robins  v. 
Robins,  1  Salk.  15,  16  ;  S.  C.  1  Lord  Raym,  503 ; 
Bird  V.  Line  Com.  Rep.  193 ;  Fisher  v.  Briston  & 
als,  1  Dougl.  215;  Kirk  v.  Frendi,  1  Esp.  80; 
Webb  V.  Hill,  3  Carr.  &  P.  (14  E.  C.  L.)  485 ;  At- 
kinson V.  Raleigh,  3  Ad.  &  El.  N.  S.  (43  E.  C.  L.) 
79;  Craig  v.  BLassel,  4  Ad.  &  El.  (45  E.  C.  L.)  481; 
Young  V.  Gregorie  &  al,  3  Call.  446 ;  4  Rob.  Pr. 
671-'2.) 
2*^.  Want  of  Probable  Cause. 

As  in  criminal,  so  in  civil  proceedings  complained 
of  as  malicious,  want  of  probable  catcse  is  a  necessary 
element  in  order  to  support  the  action,  and  the  same 
rules  prevail  with  regard  to  it.  {Anie,  p.  393,  &c ; 
Young  V.  Gregorie,  3  Call.  446 ;  Kirtley  v.  Deck, 
2  Munf.  10 ;  Crabtree  v.  Ilorton,  4  Munf.  59 ;  Mad- 
dox  V.  Jackson,  4  Munf.  462;  Shaver  &  al  v.  Daugh- 
erty,  6  Munf.  110 ;  Mowry  v.  Miller,  3  Leigh,  561 ; 
Marshall  v.  Bussard,  Gilm.  9, 14 ;  Spengler  v.  Davy, 
15  Grat.  381;  Flight  v.  Leman,  4  Ad.  &  El.  N.  S. 
(45  E.  C.  L.)  887-'8 ;  Tebbutt  v.  Holt,  1  Carr.  & 
Eim.  (47  E.  C.  L.)  288 ;  Bicknell  v.  Davison,  16 
Pick.  (Mass.)  488 ;  4  Rob.  Pr.  671,  667.)  But 
where  there  is  reasonable  ground  to  apprehend  that, 
the  sum  claimed  by  the  plaintiff  is  really  due,  or 
that  otherwise  the  cause  of  the  action  or  proceeding 
is  as  alleged,  no  action  can  be  supported,  notwith- 
standing in  point  of  fact  the  demand  asserted  may 
turn  out  to  be  unfounded.  (Jackson  v.  Burleigh,  3 
Esp.  35-'6.) 
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Probable  ground^  as  we  have  seen,  is  a  mixed 
question  of  law  and  fact.  If  the  facts  are  ascertained 
by  the  pleadings,  or  by  the  mataal  agreement  of  the 
parties,  the  law  may  be  properly  determined  by  the 
court ;  but  it  is  improper,  where  the  facts  are  not 
thus  ascertained,  for  the  court  to  instruct  the  jury 
(otherwise  than  kypoiheiicaUy\  that  there  is  or  is  not 
probable  cause  which  ought  to  be  submitted  to  the 
determination  of  the  jury.  {Ante^  p.  394,  and  cases 
cited ;  Crabtree  v.  Horton,  4  Munf .  59 ;  Maddox  v. 
Jackson,  4  Munf.  462.)  On  the  other  hand,  it  is  not 
error  for  the  court  to  tell  the  jury,  that  the  plain- 
tiff 's  commitment  by  a  justice  of  the  peace,  or  being 
bound  over  to  answer  an  indictment,  is  in  a  criming 
proceeding,  evidence  of  jprobabU  caiteej  notvdthstand- 
ing  it  is  only  prima  facie  evidence,  and  may  be  re- 
pelled by  contrary  evidence  on  the  part  of  the  plain- 
tiff.    (Maddox  v.  Jackson,  4  Munf.  462.) 

If  one  lays  all  the  facts  of  the  a^se  fairly  before 
counsel,  and  acts  honafide  upon  the  opinion  given 
by  that  counsel,  (however  erroneous  the  opinion  may 
be),  he  is  not  liable  to  an  action  of  this  description. 
But  it  is  always  a  question  for  the  jury  whether  he 
did  act  bona  fide  on  the  opinion,  believing  that  he 
had  a  cause  of  action ;  and  if  it  appear  that  he  did 
not  so  act,  the  action  lies  against  him.  (Bavenga  v. 
Mackintosh,  2  B.  &  Cr.  (9  E.  0.  L.)  693.) 
8^.  Malice  in  the  Defendant. 

The  same  general  principles  hold  here  as  in  the 
case  of  criminal  proceedings.  Malice  is  as  essential 
an  ingredient  in  the  cause  of  action  as  the  want  of 
probable  cause,  and  both  are  indispensable.  (Spen- 
gler  V.  Davy,  15  Grat.  387-8 ;  Sutton  v.  Johnstone, 
1  T.  R.  545;  Nicholson  v.  Coghill,  4  B.  &  Or.  (10 
E.  aL.)21.) 

But  malice  is  commonly  implied  from  the  want  of 
probable  cause,  as  is  obvious  from  the  nature  of 
probable  cattsSj  which  is  defined  to  be  ^'reasonable 

f  round  of  suspicion,  supported  by  circumstances  suf- 
ciently  strong  in  themselves  to  warrant  a  cautious 
man  in  his  belief  that  the  person  accused  is  guilty  of 
the  offence  with  which  he  is  charged,  or  is  liable  to 
the  action  brought  against  him."  (Manns  v.  Du- 
pont,  3  Wash,  Circ.  Ct.  Rep.  31 ;  1  Am.  L.  G. 
213.)  Of  course  a  rational  understanding  can  infer 
nothing  else,  at  lesBt  prima  facie,  from  a  vyrongful 
act  based  on  no  reasonable  ground,  than  that  the  doer 


400  VINDICATING,  BTO.,  BIGBTS  VIOLATED.  [bOOK  IV. 

of  it  was  instigated  by  malice.     (Spengler  v.  Davy, 
15  Grat.  381.) 

Thus,  where  one  receives  the  money  due  him,  or 
releases  the  debt,  and  then,  with  full  knowledge  ^at 
he  has  no  cause  of  action,  notwithstanding  issues 
process,  upon  which  the  pretended  debtor  is  liable  to 
be  arrested,  failing  of  course  in  his  suit  he  is  liable 
to  this  action,  and  malice  is  presumed  unless  he  can 
show  the  contrary.  (Waterer  v.  Freeman,  Hob. 
267.)  But  where  the  plaintiff,  having  sued  out  his 
process,  tJien  receives  his  tnoney^  but  omits  to  counter- 
mand the  execution  of  the  writ, 'and  it  is  executed, 
there  must  be  some  additional  proof  of  malice,  his 
omission  merely  not  impljdng  it.  (Scheibel  v. 
Fairbain,  1  Bos.  &  Pul.  391-'2.)  And  in  another 
case  it  was  held,  that  even  though  of  ter  payment  of 
the  debt,  an  alias  process  of  arrest  was  sued  out  by 
the  creditor's  attorney^  (we  must  suppose  without  the 
creditor's  knowledge),  it  still  afforded  no  evidence 
per  se  of  malice,  but  that,  in  order  to  maintain  the 
malicious  prosecution,  it  was  necessary  to  supply 
some  further  proof  of  actual  malice,  (Gibson  v. 
Charters  2  Bos.  &  Pul.  129),  a  doctrine  which  was 
reiterated  in  Page  v.  Whipple,  3  East.  314. 

In  these  cases  nothing  wilful  is  done.  Defendant 
only  omits  to  do  something^  for  which  it  is  as  much 
the  other  party^s  business,  and  more  his  interest,  to 
provide,  as  it  is  the  creditor's ;  which,  indeed,  it  is 
said,  the  creditor  is  under  no  obligation  to  do  at  all. 

Omission  to  appear  to  prosecute  the  proceeding 
complained  of  is  not  of  itself  proof  that  the  party 
was  conscious  of  having  no  probable  cause,  and,  there- 
fore, evidence  of  malice ;  but  actual  malice  must  be 
proved,  (Purcell  v.  Mamamara,  9  East.  361 ;  S.  0. 
1  Oampb.  199) ;  and  by  parity  of  reason  a  nonpros^ 
(that  is,  an  entry  on  the  record  that  the  plaintiff  fails 
to  prosecute  his  cause,  which  is,  therefore,  dismissed), 
is  no  evidence  of  malice  in  the  prosecutor  in  instituting 
the  suit.  (Sinclair  v.  Eldred,  4  Taunt.  10.)  But 
where  the  plaintiff  in  the  prosecution  complained  of 
as  malicious,  issued  a  writ,  with  affidavit  for  arrest^ 
December  7,  did  not  declare  until  he  was  ruled  so 
to  do  by  the  defendant ;  and  then,  on  the  31st  of 
December,  discontintied  the  action,  it  was  determined 
that  the  circumstances  constituted  prima  facie  evi- 
dence of  malice,  proper  to  be  considered  by  the  jury. 
The  voluntary  ahanaonment  of  the  action,  (something 
more  positive  than  the  mere  omission  to  prosecute 
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it),  and  the  %lwrt  time  which  elapsed  before  its  dis- 
missal, (excluding  the  probability  that  anything  had 
occurred,  or  been  discovered  in  the  interim  affecting 
his  ability  to  prove  his  cause  of  action,  if  he  could 
have  done  it  atjirst),  constituting  the  difference  be- 
tween this  and  the  cases  preceding.  (Nicholson  v. 
Coghill,  4  B.  &  Or.  (10  E.  O.  L.)  21.) 

Process  was  sued  out  by  mistake^  and  notice  of  it 
was  given  to  the  defendant  therein,  but  no  arrest  was 
made,  and  the  mistake  being  discovered,  the  defend- 
ant was  told  that  he  need  give  himself  no  trouble, 
which  however  he  chose  to  do,  and  incurred  costs  to 
the  amount  of  £14.  It  was  held  that  the  circum- 
stances warranted  no  implication  of  malice,  but  that 
actual  malice  must  be  proved.  (Bieten  v.  Burridge 
&  als,  3  Campb.  139.) 
4*.  Damage  to  the  Plaintiff  by  Arrest,  Imprisonment, 
Seizure  of  Goods,  &c. 

In  civil  proceedings  the  party's  reputation  is  in 
general  not  affected,  and  as  to  the  expense  of  defend- 
ing himself  against  such  proceedings,  he  is  supposed 
to  be  reimbursed  by  the  costs  which  he  recovers,  al- 
though, in  fact,  the  costs  allowed  are  rarely  equal  to 
the  expenditure  incurred  by  a  defence ;  so  that  the 
only  damage  he  is  likely  to  suffer  from  a  malicious 
civil  suit  is  from  the  arrest  and  imprisonment  of  his 
person,  or  by  the  seizure  of  his  goods,  as  in  case  of 
attachment,  &c.  (1  Bl.  Com.  126,  n  (13);  Sedgw. 
Dams.  82,  93,  96.  But  see  2  Greenl.  Ev.  §  456.) 
Bemedies  for  Wrongs  to  the  Reputation;  W.  0. 
1^  Trespass  on  the  Case. 

This  is  the  universal  remedy  in  practice.  By  it 
damages  are  recovered,  such  as  a  jury  shall  estimate 
will  make  amends,  as  far  as  damas^es  may,  for  the  in- 
jury sustained  by  the  sufferer.  (2  Greenl.  Ev.  §  253  & 
seq,  §  420,  §  456 ;  Sedgw.  Dam's,  83, 93,  539  &  seq.) 
2^  Writ  of  Conspiracy. 

The  writ  of  conspira^  is  an  ancient  writ,  still  sub- 
sisting theoretically, but  for  several  generations  super- 
seded in  practice  by  the  more  convenient  remedy  of 
an  action  on  the  case  just  mentioned.  It  supposes 
always,  that  two  or  more  are  concerned  in  the  doing 
of  the  wrong;  so  that,  if  it  should  appear  that  all  but 
one  of  the  defendants  are  not  guilty,  he  too  must  be 
acquitted,  how  plain  soever  his  guilt.  In  the  writ 
of  conspiracy,  as  in  the  action  of  trespass  on  the  case, 
the  recovery  is  in  damages,  such  as  in  the  estimation 
of  the  j  ury  wiU  afford  as  adequate  an  equivalent  as  may 
Vol.  rv- 
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be  for  the  injury  done,  and  at  the  same  time  wiU  tend 
to  discourage  the  repetition  of  such  wrongs.    (Fitzh. 
Uat.  Brev.  260.) 
2'.  Wrongs  done  to  Personal  Liberty^  and  Remedies  therefor; 
W.  C. 
1«.  The  Nature  of  the  Wrong. 

There  is  but  one  injury  which  can  be  done  to  the  right 
of  personal  liberty,  and  that  is  by  false  imprisonment^  or 
the  unlawful  confinement  of  the  person,  and  restraint  of 
natural  freedom  of  locomotion,  in  any  manner.  (3  BL 
Com.  127.) 

The  autnority  which  may  make  the  confinement  law- 
ful, may  arise  either  from  some  process  of  a  court  of  jus- 
tice, or  from  some  warrant  from  a  legal  officer  having 
power  to  commit,  under  his  hand  and  seal,  and  express- 
ing the  cause  of  such  commitment;  or  froni  some  other 
special  cause,  warranted  for  the  necessity  of  the  thing, 
either  by  common  law  or  statute,  such  as  the  arresting 
of  a  felon  by  a  private  person  without  warrant,  &c. 
And  it  will  be  observed  that  it  enters  into  the  idea  of 
false  imprisonment,  that  it  may  arise  not  only  by  making 
an  arrest  without  lawful  authority  or  warrant,  but  also 
by  executing  a  lawful  warrant  or  process  at  an  unlawful 
timCy  as  (in  civil  cases)  on  a  Sunday.  (3  Bl.  Com.  127.) 
2«.  The  Remedies  for  the  Wrong. 

Let  us  next  see  the  remedies,  which  are  of  two  sorts ; 
the  one  for  removing  the  injury y  the  other  for  the  purpose 
of  obtaining  satisfaction  for  it.     (3  Bl.  Com.  128); 
W.  C. 

1^.  The  Means  of  Removing  the  False  Imprisonment. 
The  means  of  removing  the  actual  injury  of  false  im- 
prisonment are  fourfold :  (1),  By  writ  of  mainprise;  (2), 
By  writ  de  odio  et  atia;  (3),  By  writ  de  homine  repte- 
giando;  and  (4:),  By  writ  of  habeas  corpus; 
W.  C. 
1*.  The  writ  of  Mainprise  (or  Manucaption.) 

The  writ  of  mainprise  {main-priSy  manu-captio)  is  a 
writ  issued  in  England  out  of  the  chancery,  and  with  us 
out  of  any  court  that  has  authority  under  the  circum- 
stances to  admit  to  bail,  directed  to  the  sherifiT  where 
one  has  been  imprisoned  for  a  bailable  offence,  and 
bail  has  been  refused  by  the  officer,  or  by  the  commit- 
ting magistrate,  or  where  the  offence  is  not  properly 
bailable  by  such  subordinate,  commanding  the  sheriff 
to  take  sureties  for  the  prisoner's  appearance,  usually 
called  mainpernors,  and  to  set  him  at  large.  (3  Bl. 
Com.  128;  Jac.  Law.  Diet,  in  verbo\  Fitz.  N.  Br. 
249  &  seq.) 
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Mainpernors  differ  from  bail,  in  that  a  man's  bail 
may  take  and  surrender  him  up  to  prison  before  the 
stipulated  day  of  appearance,  mainpemoris  can  do 
neither,  but  are  barely  sureties  for  his  appearance  at  the 
day.  Bail  are  only  sureties  that  the  party  be  answer- 
able for  the  special  matter  for  which  they  stipulate; 
mainpernors  are  bound  to  produce  him  to  answer  all 
charges  whatsoever.  (3  li\.  Com.  128;  Bac.  Abr.  Bail, 
in  Civ.  Cases.) 

We  have  little  or  no  practical  occasion  to  employ 
this  writ  in  Yirginia,  but  it  subsists  with  us,  and  may 
be  used  if  any  one  shall  think  it  desirable.     (V.  C. 
1873,  c.  16,  §  1,  2.) 
2».  The  Writ  de  Odio  et  Aim. 

The  writ  de  odio  et  atia  issues  in  England  out  of 
chancerj/y  and  with  us  would  be  awarded  by  any  court 
having  power  to  admit  to  bail.  It  is  directed  to  the 
sheriff,  and  commands  him  to  inquire  whether  a  pris- 
oner charged  with,  murder  was  committed  upon  just 
cause  of  suspicion  or  merely  propter  odium  et  atiam^y 
for  hatred  and  iU-will;  and  if,  upon  the  inquisition,  due 
cause  of  suspicion  do  not  appear,  then  there  issues 
another  writ  commanding  the  sheriff  to  admit  him  to 
bail.  This  writ  appears  to  have  been  very  highly  ap- 
preciated at  an  early  period  of  the  common  law ;  at 
that  transition-stage  of  society,  when  the  weapons  of 
violence  were  beginning  to  be  superseded  by  the  ap- 
paratus of  the  law,  and  when  men  were  unscrupulous 
and  vindictive  in  the  employment  of  the  last,  as  they 
had  previously  been  in  the  use  of  the  spear  and  the 
sword.  Bracton  mentions  it  as  a  writ  which  ought 
not  to  be  denied  to  any  man,  and  by  Magna  Charta, 
G.  26,  it  is  expressly  ordered  to  be  made  out  gratis^ 
without  any  denial ;  a  precept  repeated  by  statute  13 
Edward  I,  c.  29.  It  has,  however,  been  long  out  of 
use  in  England ;  and  although,  theoretically^  it  subsists 
in  Virginia,  yet  in  practice  it  is  unknown.  (3  Bl. 
Com.  128 ;  V.  C.  1873,  c.  15,  §  1,  2.) 

The  practical  necessity  or  even  desirableness  of  re- 
sorting either  to  a  writ  of  mainprise  or  of  de  odio  et 
atia  is  with  us  obviated  by  the  more  facile  means  pro- 
vided by  statute  for  obtaining  bail,  namely:  by  appli- 
cation to  A  justice  of  the  peace,  where  the  charge  is  not 
one  of  felony,  or  if  it  be  where  only  a  l^ht  suspicion 
of  guilt  falls  on  the  accused ;  or  in  any  case  to  the 
court  in  which  the  party  is  held  for  trial,  or  any  judge 
of  a  circuit,  county,  or  corporation  court  before  con- 
viction.    (V.  C.  1873,  c.  199,  §  6,  7.) 
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3^  The  Writ  de  Homine  Repleffiando. 

The  writ  de  homine  repleffiando  lies  to  replevy  a  man 
out  of  prison,  or  out  of  custody  of  any  private  person, 
(in  the  same  manner  that  chattels  taken  on  distress  may, 
at  common  law,  be  replevied),  upon  giving  security  to 
the  sheriff  that  the  man  shall  be  forthcoming  to  an- 
swer any  charge  against  him.  And  if  the  person  be 
conveyed  out  of  the  sheriffs  jurisdiction  the  sheriff 
may  return  that  he  is  eloigned,  {ehngaius);  upon 
which  a  process  issues  (called  a  capias  in  wiihemam^ 
Sax.  Withery  against,  in  opposition  to,  and  namCj  a 
taking),  that  is,  one  taking  against  or  in  opposition  to 
another,  to  imprison  the  defendant  himself  ^  without  bail 
or  mainprise,  tUl  he  produces  the  party.  But  this  writ 
is  guarded  with  so  many  exceptions,  (as  if  the  pris- 
oner be  in  custody  by  the  special  warrant  of  the  King 
or  of  his  chief  justiciary,  or  for  homicide,  or  for  breach 
of  the  forest-laws,  or  upon  any  other  charge  for  which, 
by  law,  he  is  not  replemabUy)  that  it  is  not  an  effectual 
remedy  in  numerous  instances  of  imprisonment,  es- 
pecially where  the  crown  is  concerned,  and  is  there- 
fore little  used  even  in  England,  the  general  recourse 
in  practice  there,  as  here,  in  behalf  of  one  alleged  to 
be  illegally  imprisoned,  being  to  the  writ  of  habeas  cor- 
pus. (3  Bl.  Com.  129 ;  Burr.  Law  Diet.  v.  Wither- 
Tuzm ;  Bosworth's  Ang.  Sax.  Diet.  v.  Wither  and 
Name^    . 

The  writ   de  homine  replegiando  is  abolished  in 
Virginia.     (V.  C.  1873,  c.  163,  §  13.) 
4*.  The  writ  of  Habeas  Corpus. 

The  writ  of  habeas  corpus^  as  its  name  imports,  has 
for  its  general  object  the  procuring  of  the  body  of  the 
person  indicated  in  it  to  be  brought  into  court,  and 
that  for  various  purposes,  so  that  there  are  various 
kinds  of  the  writ  employed  in  the  administration  of 
justice,  namely,  (3  Bl.  Com.  129  &  seq) : 

(1),  Habeas  corpus  ad  respondendum. 

This  is  employed  where  one  has  a  cause  of  action 
against  a  person  who  is  confined  by  the  process  of 
some  inferior  court,  in  order  to  remove  the  prisoner 
iind  charge  him  with  this  new  action  in  the  court  above. 

(2),  Habeas  corpus  ad  satisfaciendum. 

Which  is  resorted  to  when  a  prisoner  has  had  judg- 
ment against  him  in  an  action,  and  the  plaintiff  is  de- 
sirous to  bring  him  up  to  some  superior  court,  to  charge 
him  with  process  of  execution. 

(3),  Habeas  corpus  ad  prosequendum^  testificandum,^ 
deliberandumy  &c. 
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Which  issaes  when  it  is  necessary  to  remove  a 
prisoner,  in  order  to  prosecute,  or  to  bear  testimony 
in  any  court,  or  to  be  tried  in  the  proper  jurisdiction 
wherein  the  fact  was  committed. 

(4),  Habeas  corpus  ad  fadendum  et  recipiendum. 

Which  issues  out  of  any  of  the  superior  courts  when 
a  person  is  sued  in  some  inferior  jurisdiction,  and  is 
desirous  to  remove  the  action  into  the  superior  courts 
commanding  the  inferior  judge  to  produce  the  body 
of  the  defendant,  together  with  the  day  and  cause  of 
his  caption,  and  detainer,  (whence  the  writ  is  fre- 
quently denominated  a  habeas  corpus  cum  causa)^  to 
do  and  receive  whatsoever  the  superior  court  shall 
consider  in  that  behalf.  This  is  a  writ  grantable  of 
common  right,  without  any  motion  in  court,  and  it 
instantly  supersedes  all  proceedings  in  the  court  below. 
Various  statutes  have  been,  from  time  to  time,  enacted 
to  prevent  the  abuses  to  which  this  writ  was  liable,  as 
1  &  2  Ph.  &  M.  c.  13,  requiring  the  signature  of  the 
judge  of  the  superior  court  to  the  writ ;  21  Jac.  I,  c. 
23,  forbidding  the  removal  in  general,  after  issue  or 
demurrer  joined  after  being  once  remanded  to  the 
inferior  court,  or  at  all,  where  the  amount  is  less  than 
five  pounds ;  and  (after  several  intervening  statutes), 
7  &  8  Geo.  IV,  c.  71,  which  forbids  the  removal 
where  the  amount  is  less  than  fifty  pounds. 

All  these  several  kinds  of  writ  of  haheas  corpus 
exist  in  Virginia,  theoretically^  as  they  exist  at  com- 
mon law,  independently  of  the  English  statutes  above 
cited,  but  there  is  at  present  very  little  occasion  in 
practice  to  resort  to  any  of  them,  except  that  the  writ 
of  habeas  corpus  ad  testificandum,  "  may  be  granted 
by  any  circuit,  corporation,  or  county  court,  or  any 
judge  thereof  in  vacation,  in  the  same  manner  and 
under  the  same  conditions  and  provisions  as  are  pre- 
scribed by  this  chapter,  as  to  granting  the  writ  of 
habeas  corpus  ad  subjiciendum^  so  far  as  the  same  are 
applicable,"  (V.  C.  1873,  c.  163,  §  14),  of  which  con- 
ditions and  provisions  something  will  presently  be 
said.     See  2  Tuck.  Com.  67-'8.) 

But  the  great  and  efficacious  writ,  in  all  manner  of 
illegal  confinement,  is  that  of  haheas  corpus  ad  suhji- 
ciendumy  which  is  the  most  celebrated  writ  in  the 
law. 

(6),  Habeas  corpus  ad  subjiciendum^  faciendum,  et 
recipiendum'. 

This  great  and  important  writ,  which  is  aptly  de- 
nominated the  citizen^s  writ  of  rights  is  the  means 
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whereby  any  imprisonment,  or  restraint  of  liberty, 
alleged  to  be  illegal,  may  be  formally  inquired  into, 
and  if  found  to  be  illegal,  the  party  may  be  finally 
discharged.  The  person  having  in  his  custody  the 
party  in  whose  behalf  the  complaint  is  made,  is  re- 
quired by  the  terms  of  the  wntj  jorthwith  to  have  the 
body  of  such  party  before  the  court  or  judge  to  do, 
submit  to,  and  receive  whatever  shall  in  that  behalf  be 
adjudged.  The  writ  is  not  designed  to  test  anything 
but  the  sufficiency  of  the  authority  under  which  the 
prisoner  is  held.  It  is  assumed  that  if  there  is  a  legal 
warrant  for  his  commitment  and  custody,  he  will,  in 
due  course  of  law,  be  discharged.  Any  inquiry,  there- 
fore, into  his  guUt  or  innocence,  would,  for  the  most 
part,  be  irrelevant.  (8  Bl.  Com.  131  &  seq;  1  Rob. 
rr.  (1st  ed.),  651-2.)  The  most  important  benefits  of 
this  writ  are  in  connexion  with  illegal  imprisonment, 
by  virtue  of  some  department  of  public  power;  but  it 
also  extends  its  influenco,  as  we  have  seen,  to  remove 
every  unjust  restraint  of  personal  freedom  in  private 
life,  though  imposed  by  a  husband  or  a  father,  and  on 
what  pretext  soever.  But  when  women  or  infants  are 
brought  before  the  court  by  a  habeas  corpus,  the  court 
will  only  set  them  free  from  an  illegal  or  unreasonable 
confinement,  and  will  not  determine  the  validity  of  a 
marriage,  or  the  right  to  the  guardianship,  but  will 
•  leave  them  at  liberty  to  choose  where  they  will  go ; 
and  if  there  be  any  reason  to  apprehend  that  they  will 
be  seized  in  returning  from  court,  they  will  be  sent 
home  under  the  protection  of  an  officer.  But  if  a 
child  is  too  young  to  have  any  discretion  of  its  own, 
then  the  court  will  deliver  it  into  the  custody  of  its 
parent,  or  the  person  who  appears  to  be  its  le^  guar- 
dian. (King  v.  Deleval,  8  Burr.  1434;  King  v.  Green- 
hill,  4  Ad.  &  El.  (31  E.  C.  L.)  624;  Armstrong  v. 
Stone  &  ux,  9  Grat.  106-'7 ;  1  Insts.  Com.  &  Stat. 
Law,  439,  401.) 

In  further  considering  the  subject  let  us  advert  to, 
(1),  The  history  of  the  writ  of  habeas  corpus;  (2), 
The  guaranties  and  securities  afforded  for  the  con- 
tinued enjoyment  of  the  writ;  and  (3),  The  proceed- 
ings in  prosecuting  the  writ. 
1^.  The  History  of  the  Writ  of  habeas  Corpus, 

The  history  of  the  writ  of  habeas  corpus  may  be 
exhibited  in  connexion  with  three  stages  of  its  de- 
velopment, namely,  (1),  At  common  law;  (2),  After 
the  statute  16  Car.  I,  c.  10;  and  (3),  After  the  great 
habeas  corpus  act,  31  Car.  II,  c.  2 ; 


* 
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W.  C. 

1^  History  of  the  Writ  of  Habeas  Corpus  at  Common 
Law. 

The  personal  liberty  of  the  citizen  has  always 
been  claimed  by  the  English  people  as  a  nataral 
inherent  right,  which  cannot  be  surrendered  or  for- 
feited, anless  by  the  commission  of  some  great  and 
atrocious  crime,  and  which  ought  not  to  be  abridged 
in  any  case  without  the  special  sanction  of  law. 
This  doctrine,  coeval  with  the  first  rudiments  of  the 
constitution  of  England,  was  handed  down  from  our 
Baxon  ancestors,  who  maintained  it  through  all  their 
struggles  with  the  Danes,  and  notwithstanding  the 
violence  of  the  Norman  conquest.  It  was  asserted 
afterwards,  and  confirmed  by  the  conqueror  himself 
and  his  descendants ;  and  though  sometimes  a  little 
impaired  by  the  ferocity  of  the  times,  and  the  oc- 
casional despotism  of  jealous  or  usurping  princes, 
was  yet  established  on  the  most  certain  and  un- 
equivocal basis  by  the  provisions  of  magna  cAartaj 
and  a  long  succession  of  statutes  enacted  under 
Edward  ifl. 

To  assert  an  absolute  exemption  from  imprison- 
ment in  all  cases  is  inconsistent  with  every  idea  of 
law  and  political  society,  and  in  the  end  would  de- 
stroy all  civil  liberty,  by  rendering  its  protection 
impossible ;  but  the  wise  policy  of  Anglican  law, 
whether  in  England  or  on  other  continents  where  it 
is  naturalized,  consists  in  clearly  defining;  the  times, 
the  causes  and  the  extent,  where,  wherefore,  and  to 
what  degree  the  imprisonment  of  the  subject  may 
be  lawful.  This  it  is  which  induces  the  absolute 
necessity  of  expressing  upon  every  commUment  the 
reason  for  which  it  is  made :  that  the  court  upon  a 
habeas  carpus  may  examine  into  its  validity,  and  ac 
cording  to  the  circumstances  of  the  case  may  dis- 
charge, admit  to  bail,  or  remand  the  prisoner ;  for' 
the  king  in  England,  as  the  representative  of  the 
commonwealth,  may  demand,  and  must  have  in  the 
courts  of  justice,  and  'not  merely  in  the  council 
chamber,  an  account  of  the  cause  wherefore  any 
citizen  is  deprived  of  his  liberty.  (3  Bl.  Com.  133; 
Hale's  Hist.  Com.  Law,  268.) 

And  yet  in  8  Car.  I,  (A.  D.  1627,)  the  court 
of  king's  bench,  relying  on  some  arbitrary  prece- 
dents (and  those  perhaps  misunderstood),  deter- 
mined that  they  could  not  upon  an  habeas  corpuSj 
either  bail  or  deliver  a  prisoner,  though  committed 
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without  any  cause  assigned,  in  case  he  was  commit- 
ted by  the  special  command  of  the  king^  or  by  the 
lords  of  the  privy  council.  This  was  in  the  histori- 
cal case  of  Sir  Thomas  Darnel,  Sir  John  .  Corbet, 
Sii*  Edmund  Hampden  and  others,  which  is  reported 
at  large,  with  all  the  attendant  circumstances,  the 
arguments  of  counsel,  and  the  judgment  of  the  court, 
in  3  Howell's  State  Trials,  1.  The  decision  itself 
might  justly  have  alarmed  the  people  of  England ; 
but  it  was  preceded  by  a  course  df  conduct  on  the 
part  of  the  king  which  absolutely  thrilled  the  na- 
tion with  apprehension.  This  was  the  inauguration 
of  that  system  of  assaults  on  the  established  consti- 
tution which  twenty-two  years  afterwards  brought 
Charles  to  the  scaffold,  and  at  a  later  period  cost 
his  son,  James  II,  his  crown.  The  measure  now  at- 
tempted was  that  of  forced  loans,  which  were  de- 
manded of  all  the  men  of  substance  in  the  kingdom^ 
in  sums  corresponding  to  their  estimated  wealth. 
The  attempt  excited  much  discontent,  and  many 
peremptorily  refused  to  pay  the  sums  assessed  upon 
them.  The  recusants  of  rank  in  all  the  counties 
were  bound  over  in  recognizances  to  appear  at  the 
council-board  and  answer  for  this  refusal,  and  such 
as  would  not  enter  into  these  recognizances  were 
committed  to  prison.  Amongst  the  many  gentle- 
men who  were  thus  incarcerated  throughout  Eng- 
land, only  five  were  courageous  enough  to  challenge 
the  government  of  the  king  to  try  tiie  issue  which 
it  had  provoked,  by  suing  out  their  writ  of  habeas 
corpus;  and  as  it  was  one  of  the  first  constitutional 
battles,  fought  not  on  "the  fair  field  of  fighting 
men,"  but  in  t\\Q  forum,  battles  which  have  done  so, 
much  to  establish  the  principles  and  doctrines  of 
rational  liberty  regulated  by  law  in  the  hearts  and 
minds  of  the  English-speaking  people  all  the  world 
over,  the  names  of  the  brave  champions  who  did  not 
"fear  the  wrath  of  the  king"  are  not  unworthy  to 
be  remembered.  They  were.  Sir  Thomas  Darnel, 
Sir  John  CorBet,  Sir  Wallace  Earl,  Sir  John  Heve- 
ningham,  and  Sir  Edmund  Hampdeti. 

Upon  the  return  made  by  the  keepers  of  the  sev- 
eral jails  where  these  gentlemen  were  imprisoned,  it 
appeared  that  they  were  detained  in  prison  by  vir- 
tue of  warrants  from  members  of  the  king's  privy 
council,  requiring  that  the  custody  be  continued,  and 
stating  that  each  of  them  "  was  and  is  committed  by 
the  special  command  of  his  majesty, ^'^  but  assigning  no 
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cause  of  commitmenL  The  complainants  claimed 
that  neither  the  pri^y  council,  nor  the  king  himself, 
could  legally  commit  a  subject  to  prison  without 
setting  forth  the  grounds  of  it,  so  that  the  judges 
might  determine  whether  it  was  warranted  by  the 
law  or  not;  but  the  court  of  king's  bench,  at  the 
head  of  which  Sir  Nicholas  Hyde  (the  uncle  of  Lord 
Clarendon,)  had  been  placed  for  the  occasuMj  in  place 
of  Sir  Randolph  Crew,  who  was  supposed  not  to  be 
prepared  to  go  the  necessary  lengths  in  support 
of  the  king's  action,  after  long  and  professedly  solemn 
argument,  held  that,  if  a  man  be  committed  hy  the 
commandment  of  the  kinffy  he  is  not  to  be  delivered 
by  a  habeas  corpus  in  tlus  court,  for  we  know  not 
the  cause  of  the  commitment.  (See  1  Hal.  Const. 
Hist'y  of  Eng.  c.  vii,  p.  284.)  The  prisonei's,  there- 
fore, were  remanded,  and  remained  in  confinement 
about  two  months,  until  29th  January,  1628,  when 
the  king  in  council  ordered  them  all  to  be  released. 
About  this  time,  the  king  found  some  regular  pecu- 
niary supply  so  indispensable  that  he  was  constrained 
to  summon  a  parliament;  and  it  was  probably  in  an- 
ticipation of  this  necessity  that  this  seeming  act  of 
grace  was  accorded.  To  that  parliament  many  of  the 
gentleman  who  had  been  imprisoned  about  the  forced 
loan  were  elected.  On  the  11th  March,  1628,  the 
House  of  Commons  assembled  in  parliament,  with 
an  array  of  ability,  experience,  legal  and  constitu- 
tional learning,  and  patriotic  integrity  seldom  rivalled 
in  any  legislative  body,  and  all  those  high  qualities 
stimulated  and  nerved  by  the  sufferings  which  many 
of  the  members  had  personally  undergone,  and  that 
very  recently. 

A  discussion  ensued  marked  by  great  decency  of 
tone,  and  many  expressions  of  profound  respect  for 
the  king,  but  marked  also  by  an  inflexible  purpose 
that  an  acttial  redress  of  grievances,  not  a  meTepro- 
mise  of  redress,  should  precede  the  grant  of  any  sup- 
ply whatever;  and  at  length,  after  many  conferences 
between  the  two  houses,  and  most  exhaustive  argu- 
ments, especially  by  Mr.  Selden  and  Sir  Edward 
Coke  (who,  about  six  years  before,  had  been  dis- 
missed by  James  I  from  the  post  of  chief  justice  of 
England,  for  opposing  the  enlargement  of  the  royal 
prerogative)  that  famous  statute,  the  petition  ofrighty 
was,  on  the  26th  of  May,  1628  agreed  to,  and  on 
the  28th  was  presented  to  the  king,  who,  on  the  2d 
of  June  came  to  the  parliament  in  person,  and  after 
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an  address  of  a  few  words  to  both  bouses,  gave 
tbrongb  tbe  lord  keeper  of  tbe  great  seal,  an  assent 
to  the  petition  (wbich,  tbougb  conceived  in  the  terms 
of  a  petition,  was  to  all  intents  and  purposes  a  stat- 
tUe)j  but  in  language  so  equivocal  and  unusual  as  to 
excite  the  utmost  surprise,  and  a  distrust  too  strong 
to  be  overcome.  To  the  king's  demand  for  a  sup- 
ply of  money,  and  for  cx)nfidence  in  the  royal  word, 
the  commons  opposed  lamentations  over  their  de- 
cayed liberties,  mingled  with  expressions  of  the  most 
loyal  attachment  to  the  king,  until  at  length  Charles, 
finding  no  other  way  to  obtain  means  to  carry  on 
the  government,  on  the  7th  June  came  again  to  the 
House  of  Lords,  and  the  House  of  Commons  being 
sent  tor,  he  made  them  a  short  speech,  professhig 
surprise  that  his  former  answer  had  been  unsatisfac- 
tory, and  desiring  the  petition  to  be  read,  returned 
his  answer  in  the  accustomed  ^brmtf^a  for  the  royal 
assent  to  legislative  acts: 

^^/Soit  droit  fait  come  il  est  deeirdpar  le  petition. 

c.  sr 

And  thus,  to  the  great  joy  of  the  commons,  ended 
this  first  act  in  what  was  destined  to  be  in  the  end 
a  very  bloody  drama. 

All  these  incidents,  and  the  debates  on  the  sub- 
ject, may  be  seen  in  3  How.  State  Tri.  59  to  230; 
and  the  petition  of  right  itself.  Id.  221  to  224.  *It 
may  be  seen  also  in  3  Hume's  £ng.  Note,  [D.  8], 
p.  692;  and  the  substance  of  it,  1  Insts.  Com.  & 
Stat.  Law,  61. 

Although  the  petition  of  right  recited  the  illegal 
judgment  in  the  case  of  Darnel  and  others  above 
stated,  and  emphatically  enacted  that  no  freeman 
thereafter  should  in  any  such  manner  be  imprisoned 
or  detained ;  yet  the  very  next  year  Mr.  Selden  and 
others,  having  been  committed  by  the  lords  of  the 
council  in  pursuance  of  his  majesty's  special  com- 
mand, under  a  general  charge  of  ^^  notable  contempts 
and  stirring  up  sedition  against  the  king  and 
government,"  the  judges  delayed  for  more  than 
seven  months  to  deliver  an  opinion  how  far  such  a 
charge  was  bailable.  And  when  at  length  they 
agreed  that  it  was,  they  yet  annexed  a  condition 
that  the  prisoners  should  find  sureties  for  their  good 
behavior,  which  still  protracted  their  imprisonment, 
the  chief-justice.  Sir  Nicholas  Hyde,  at  the  same 
time  declaring  that,  if  they  refused  to  find  sureties,  so 
that  the  court  should  remand  them,  perhaps  the 
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court  woald  not  afterwards  grant  a  habeas  corptis, 
inasmuch  as  the  judges  were  made  acquainted  with 
the  cause  of  their  imprisonment.  But  this  was 
heard  with  indignation  and  astonishment  by  every 
lawyer  present,  according  to  Mr.  Selden's  account 
of  the  matter,  whose  resentment  was  not  cooled  at 
the  distance  of  four  and  twenty  years.  (3  Bl.  Com. 
134;  8  How.  St.  Tri.  281.) 

These  pitiful  evasions,  as  Blackstone  very  pro- 

ferly  styles  them,  gave  rise  to  the  statute  16  Car. 
,  c.  10,  with  which  it  is  proposed  to  commence  the 
second  period  in  the  history  of  this  great  writ. 
2\  History  of  the  "Writ  of  Habeas  CorpicSy  after  the 
Statute  16  Car.  I,  c.  10. 

The  statute  16  Car.  I,  c.  10,  enacts  that,  if  any 
person  be  committed  by  the  king  himself  in  person, 
or  by  his  privy  council,  or  by  any  of  the  members 
thereof,  he  shall  have  granted  unto  him,  without 
any  delay  upon  any  pretence  whatsoever,  a  writ  of 
h(d>eas  corpus  of  the  king's  bench,  or  common  pleas, 
who  shall  thereupon,  within  three  court-days  after 
the  return  is  made,  examine  and  determine  the 
legality  of  such  commitment,  and  do  what  to  justice 
shall  appertain  in  delivering,  bailing,  or  remanding 
such  prisoner.  Yet  still,  in  the  case  of  Jenkes, 
(see  3  Bl.  Com.  135),  who,  in  1676,  was  committed 
by  the  king  in  council  for  a  turbtderU  speech  at 
Guildhall,  (the  turbtUence  consisting  in  his  having 
proposed  at  a  ^^  common  hall,"  an  authorized  and 
regular  assemblage  of  the  citizens  of  London,  to 
send  a  deputation  to  the  Lord  Mayor,  to  desire  him 
to  ^^  call  a  common  council,"  in  order  to  make  an 
address  to  the  king  .in  the  name  of  the  city,  to  call 
a  new  parliament)^  new  shifts  and  devices  were 
made  use  of  to  prevent  his  enlargement  by  law. 
The  chief-justice  (Bainsford),  a  man  of  no  note,  and 
the  chancellor,  (who,  alas,  was  no  less  a  person  than 
Heneage  Finch^  Lord  Nottingham,  the  father  of 
modern  equity),  declined  to  award  a  writ  of  habeas 
corpus  ad  svbjicienduTn^  in  vacation,  whereby  Jenkes 
was  detained  in  prison  during  the  greater  part  of 
the  summer  of  1676,  to  the  great  injury  of  his 
health  and  business.  (3  Bl.  Com.  135 ;  6  Howell's 
State  Trials,  1190  to  1207.) 

The  speech  of  Mr  Jenkes  at  the  "common  hall" 
which  occasioned  such  o£fence,  is  given  6  How.  St. 
Tri.  1189,  and  demonstrates  him  to  have  been  a 
man  of  sense  and  reflection ;  a  conclusion  confirmed 
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by  his  moderate  and  deferential  behavior  before  the 
privy  council,  (Id.  1192).  Indeed,  it  may  be  ob- 
served throughout  those  troublous  times,  what  vigor 
and  effect  were  imparted  to  constitutional  efforts 
to  resist  tyranny  sought,  to  be  enforced  by  law,  by 
unruffled  calmness  of  demeanor^  the  observance  of  the 
forms  of  respect  and  forbearance,  and  abstinence 
from  denunciation. 

A  deplorable  spirit  of  subserviency  in  the  judges 
(owing  to  their  oifice  being  held  at  the  pleasure  of 
the  crown),  had  allowed  other  abuses  to  creep  into 
the  daily  practice  touching  the  writ  of  habeas  corpus^ 
which  had  in  a  measure  defeated,  or  at  least  im- 
paired the  benefit  of  this  great  constitutional 
remedy.  Thus,  amongst  others,  it  wab  held  that 
the  party  imprisoning  might  delay  his  obedience  to 
the  first  writ,  and  might  wait  till  a  second  and  a 
third,  called  an  alia^  and  SiplurieSj  were  issued,  be- 
fore he  produced  the  complainant;  and  many  other 
vexatious  shifts  were  practised  to  detain  State  pris- 
oners in  custody.  But,  as  Blackstone  observes,  the 
attentive  consideration  of  English  history  shows 
that  the  flagrant  abuse  of  any  power  by  the  crown 
or  its  ministers  has  always  been  productive  of  a 
struggle,  which  either  discovers  the  exercise  of  that 
power  to  be  contrary  to  law,  or  (if  legal)  restrains 
it  for  the  future.  So  it  was  in  the  present  in- 
stance. The  grievous  oppression  of  Jenkes,  a  com- 
paratively obscure  individual,  demonstrated  the 
imperfection  of  the  statute  of  16  Car.  I,  c.  10,  and 
gave  birth  to  the  famous  habeas  corpus  Act,  31 
Car.  II,  c.  2,  (A.  D.  1680,)  which  is  frequently 
considered  as  another  Magna  Charta. 
S\  History  of  the  Writ  of  Habeas  Corpus  after  the 
Stat.  3i  Car.  II,  c.  2. 

The  Stat.  31  Car.  II,  c.  2,  is  drawn  with  elabo- 
rate care,  with  a  view  to  prevent,  not  only  evasions 
which  had  been  previously  practised,  but  to  antici- 
pate and  forbid,  as  far  as  human  foresight  could  go, 
all  that  might  possibly  be  resorted  to  in  the  future; 
and  as  it  has  accomplished  its  purpose  with  singular 
success,  it  is,  as  it  deserves  to  be,  the  prototype  of 
all  the  American  statutes  upon  the  subject.  It  will 
not  be  amiss,  therefore,  to  submit  Blackstone's  ab- 
stract of  its  provisions,  as  exhibiting  also  the  sub- 
stance of  the  general  legislation  upon  the  subject  in 
the  United  States,  although  the  student  must  expect 
to  find  diversities  in  the  details,  not  only  as  com- 
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pared  with  the  English  Act,  but  also  as  between  the 
several  States,  and  in  respect  to  the  Federal  govern- 
ment. 

The  statute  enacts — 

(1),  That  on  complaint  and  request  in  writing,  by 
or  on  behalf  of  any  person  committed  and  charged 
with  any  crime  (unless  committed  for  treason  or 
felony  expressed  in  the  warrant,  or  as  accessory,  or 
on  suspicion  of  being  accessory  before  the  fact,  to 
any  petit  treason  or  felony,  or  upon  suspicion  of 
such  petit  treason  or  felony,  plainly  expressed  in 
the  warrant,  or  unless  he  is  convicted  or  charged 
in  execution  by  legal  process),  the  lord  chanceUoTj 
or  any  of  the  twelve  (now  eighteen)  judges,  in  vaca- 
tiony  upon  vievring  a  copy  of  the  warrant,  or  affi- 
davit that  a  copy  is  denied,  shall  (unless  the  party 
has  neglected  for  two  terms  to  apply  to  any  court 
for  his  enlargement)  award  a  writ  of  habeas  corpus 
for  such  prisoner,  returnable  immediately^  before  him- 
self or  any  other  of  the  judges,  and  upon  the  return 
made  shall  discharge  the  party,  if  bailable^  upon 
giving  security  to  appear  and  answer  to  the  accusa- 
tion in  the  proper  court  of  judicature ; 

(2),  That  such  writs  shall  be  indorsed,  as  granted 
in  pursuance  of  this  act,  and  signed  by  the  person 
awarding  them ; 

(3),  That  the  writ  shall  be  returned,  and  the 
prisoner  brought  up,  within  a  limited  time  accord- 
ing to  the  distance,  not  exceeding  in  any  case 
twenty  days ; 

(4),  That  officers  and  keepers  neglecting  to  make 
due  returns,  or  not  delivering  to  the  prisoner  or  his 
agent  within  six  hours  after  demand,  a  copy  of  the 
warrant  of  commitment,  or  shifting  the  custody  of 
a  prisoner  from  one  to  another,  without  sufficient 
reason  or  authority  (specilied  in  the  act),  shall  for 
tlie  first  offence  forfeit  £100,  and  for  the  second 
offence  £200,  to  the  party  aggrieved,  and  be  dis- 
abled to  hold  his  office ; 

(5),  That  no  person  once  delivered  by  habeas 
corpus  shall  be  recommitted  for  the  same  offence^  on 
penalty  of  £500 ; 

(6),  That  every  person  committed  for  treason  or 
felony  shall,  if  he  requires  it,  the  first  week  of  the 
next  term,  or  the  first  day  of  the  next  session  of 
oyer  and  terminer^  be  indicted  in  that  term  or  ses- 
sion, or  else  admitted  to  bail,  unless  the  king's  wit- 
nesses cannot  be  produced  at  that  time;  and  if  ac- 
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qaitted,  or  if  not  indicted  and  tried  in  the  second 
term  or  session,  he  shall  be  discharged  from  his  im- 
prisonment for  snch  impated  offence;  but  no  person, 
after  the  assizes  shall  be  open  for  the  county  in 
which  he  is  detained,  shall  be  removed  by  habeas 
corpuB^  till  after  the  assizes  are  ended ;  but  shall  be 
left  to  the  justice  of  the  judges  of  assize : 

(7),  That  any  such  prisoner  may  move  for,  and 
have,  his  habeas  corp^ie  as  well  out  of  the  chancery 
or  exchequer,  as  out  of  the  king's  bench  or  com- 
mon pleas ;  and  the  lord  chancellor  or  judges  deny- 
ing the  same  on  sight  of  the  warrant,  or  oath  thar 
the  same  is  refused,  forfeit  severally,  to  the  party 
grieved  the  sum  of  £500 : 

(8),  That  this  writ  of  habeas  corpus^f!^ run  into 
the  counties  palatine,  cinque  portSy  and  other  priv- 
ileged places,  and  the  islands  of  Jersey  and  Guernsey : 

(9),  That  no  inhabitant  of  England  (except  per* 
sons  contracting,  or  convicts  praying  to  be  trans- 
ported, or  having  committed  some  capital  offence 
in  the  place  to  which  they  are  sent),  shall  be  sent 
prisoner  to  Scotland,  Ireland,  Jersey,  Guernsey,  or 
any  places  beyond  the  seas,  within  or  without  the 
king^  dominions,  on  pain  that  the  party  committing, 
his  advisers,  aiders,  and  assistants,  shall  forfeit  to 
the  party  aggrieved  a  sum  not  less  than  £500,  to  be 
recovered  with  ti-eble  costs,  shall  be  disabled  to  bear 
any  office  of  trust  or  profit ;  shall  incur  the  penal- 
ties of  prcemunire^  and  shall  be  incapable  of  the 
king's  pardon;  (3  Bl.  Com.  136-'7;  Bac.  Abr. 
Hab's  Corp's  (B).) 

"This,"  says  Blackstone,  "is  the  substance  of 
that  great  and  important  statute,  which  extends  (we 
may  observe)  only  to  the  case  of  commitments  for 
such  criminal  charge  as  can  produce  no  inconvenience 
to  public  justice  by  a  temporary  enlargement  of  the 
prisoner;  all  other  cases  of  unjust  imprisonment 
being  left  to  the  habeas  corpus  at  common  law. 
But  even  upon  writs  at  the  common  law,  it  is  now 
expected  by  the  court,  agreeable  to  ancient  prece- 
dents and  the  spirit  of  the  act  of  parliament,  that 
the  writ  should  be  immediately  obeyed^  without  wait- 
ing for  any  alias  or  pluries ;  otherwise  an  attach- 
ment will  issue.  By  which  admirable  regulations^ 
judicial  as  well  as  parliamentary,  the  remedy  is  now 
compute  for  removing  the  injury  of  unjust  and  ille- 
gal confinement, — ^a  remedy  the  more  necessary, 
because  the  oppression  does  not  always  arise  from 
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the  ill-nature,  but  sometimes  from  the  mere  inat- 
tention of  government.  For  it  frequently  happens 
in  foreign  countries  (and  has  happened  in  England 
during  temporary  suspensions  of  the  statute)  that 
persons  apprehended  upon  suspicion,  have  suffered 
a  long  imprisonment,  merely  because  they  were  for- 
gotten:'    (3  Bl.  Com.  137-'8.) 

This  extract  has  been  given  entire*  although  in  it 
the  great  commentator,  more  suoj  has  carried  his 
panegyric  upon  the  law  as  it  existed  in  his  time 
somewhat  farther  than  the  facts  warranted.  Seve- 
ral years  before  his  lectures  were  published,  but 
also  several  years  after  they  wore  first  delivered, 
there  took  place  upon  this  topic  a  remarkable  discus- 
sion by  all  the  judges  of  England,  at  the  instance  of 
the  House  of  Lords,  upon  the  occasion  following.  A 
gentleman,  in  the  year  1757,  having  been  impressed 
into  the  military  service,  an  application  was  made  by 
his  friends  for  a  writ  of  habeas  corpus j  which  pro- 
duced some  hesitation  and  difficulty ;  for,  according 
to  the  statute,  the  privilege  of  the  writ  relates  only 
to  persons  committed  for  imputed  crimes  ;  and  this 
gentleman  did  not  stand  in  that  predicament. 

Before  the  question  could  be  determined,  the 
party  was  discharged  by  order  of  the  Secretary  of 
W  ar ;  but  the  case  suggesting  a  defect  in  the  habeas 
corpiAS  act,  a  bill  was  introduced  into  the  House  of 
Commons,  amending  it  so  as  to  make  it  applicable 
to  every  case  of  illegal  confinement,  on  whatsoever 
pretext.  The  bill  was  soon  passed  by  the  Com- 
mons, but  was  thrown  out  by  the  Lords  upon  the 
second  reading;  and  whilst  under  consideration  by 
the  Lords,  certain  questions  were  propounded  by 
that  house  to  the  judges,  which  the  judges  answered 
seriatim,  disclosing  a  material  diversity  of  opinion 
among  them  upon  several  points  not  provided  for 
by  the  statute  of  31  Car.  U.  The  judges  were  then 
directed  to  propose  a  bill  in  place  of  that  rejected 
by  the  Lords,  which  they  did  accordingly,  but  it  was 
not  acted  upon ;  nor  did  either  house  take  any  fur- 
ther notice  of  the  subject  until  1816,  when  the  sub- 
stance of  the  bill  prepared  by  the  judges  in  1758 
was  enacted  into  a  law.  (Stat.  56  Geo.  11,  c.  100; 
see  Bac.  Abr.  Hab's  Corp's  (B),  13,  p.  592,  &  seq.) 

The  practice  touching  writs  of  habeas  corpus  be- 
longs to  a  subsequent  head,  but  reference  in  con- 
nexion therewith  may  here  be  made  to  Bac.  Abr. 
Habeas  Corpus,  (B.) 
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2^.  The  O^iaranties  and  Securities  afPorded  for  the  Con- 
tinued enjoyment  of  the  benefit  of  the  Writ  of 
Haheas  Corpus  ad  subjiciendum,  &c. 

The  guaranties  and  securities  afforded  in  England 
are  merdy  statutory.  As  they  are  originated  by 
parliament,  so  parliament  may  abrogate  them,  and 
may  abolish  the  writ  itself,  nothing  being  interposed 
to  prevent  but  the  sense  and  spirit  of  the  people  of 
England,  who  would  probably  deem  such  action  of 
their  legislature,  (unless  it  were  for  a  temporary  occa- 
sion, and  under  the  presence  of  very  urgent  and  pal- 
pable public  danger),  a  cause  of  revolution. 

The  guaranties  and  securities  in  the  United  States 
are  somewhat  better,  being  professedly  organic  and 
constitutional,  enacted  by  the  body  of  thepeople,  in 
the  exercise  of  their  sovereignty,  and  not  susceptible 
of  being  evaded  or  modified  by  the  legislature ;  that 
is,  not  legally.  But  power  is  unscrupulous,  and  the 
people  of  these  States  may  be  assured  that  constttu- 
tional  barriers  ai*e  feeble  restraints  unless  there  are 
behind  them  a  popular  intelligence  to  perceive,  and 
a  popular  virtue  and  courage  to  rebuke,  and  watch- 
fully and  wisely  to  oppose  usurpation  in  its  begin- 
nings. 

We  live  under  two  governments,  occupying,  for 
the  most  part,  distinct  spheres  of  action,  but  both 
operating  upon  individualsy  and  therefore  requiring 
each  to  be  restrained  from  the  arbitrary  invasion  of 
the  rights  of  the  subject.    Let  us  consider,  therefore, 
the  guaranties  and  securities  for  the  continued  enjoy- 
ment of  the  writ  of  habeas  carpus :  (1),  As  provided 
by  the  constitution  of  Virginia,  as  against  the  govern- 
ment of  Virginia;   and  (2),   As   provided   by  the 
constitution  of  the  United  States,  as  against  the  govern- 
ment of  the  United  States. 
W.  C. 
1\  Guaranties  and  Securities  for  the  Writ  of  Habeas 
Corpus,  as  provided  by  the  Constitution  of  Virginia. 
These  guaranties,  <fec.,  relate  only  to  the  action 
of  the  government  of  Virginia,  and  impose  no  re- 
straint upon  the  Federal  authorities,  in  respect  to 
the  people  of  this   Commonwealth.     Besides   the 
guaranties  afforded  by  the  popular  representation 
in  the  legislature,  and  the  danger  of  public  discontent, 
we  have  in  our  State  constitution  a  provision  that 
"  The  privilege  of  the  writ  of  habeas  corpus  shall 
not  be  suspended,  unless  when,  in  cases  of  invasion 
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or  rebellion,  the   public   safety  may  require   it." 
(Va.  Const.  69,  Art.  V,  §  14.) 

There  is  a  prevailing  sentiment  connected  with 
the  suspension  of  the  writ  of  habeas  corpus^  that  it 
places  the  citizen  entirely  at  the  mercy  of  those  in 
authority.  So  it  does,  so  far  as  the  prompt  inquiry 
into  the  lawfulness  of  any  imprisonment  is  con- 
cerned, and  the  immediate  release  of  the  prisoner. 
But  the  suspension  of  the  writ  goes  no  farther.  It 
does  not  legalize  what  would  othervdse  be  wrongs, 
nor  afford  an  answer  to  an  action  for  false  imprison^ 
menu  The  functionaries  of  government  are  apt  to 
imagine  that,  during  the  period  of  suspension,  the 
citizen  is  stript  entirely  of  the  protection  of 
the  law,  a  dream  from  which  they  are  sometimes 
awakened  to  find  that  they  have  incurred  formidable 
civil  responsibility  in  damages  to  the  parties  whom 
they  have  oppressed. 

See  Milligan's  Case,  4  Wal.  121  &  soq ;  6  Rob. 
Pr.  628  &  seq. 
2^.  Guaranties  and  Securities  for  the  Writ  of  Habeas 
Corpus,  as  provided  by  the  Constitution  of  the  United 
States. 

The  guaranties  and  securities  are  the  same  as 
those  provided  in  reference  to  the  Commonwealth 
of  Virginia;  relating,  however,  only  to  the  action 
of  the  Federal  atUhoriUes.  The  constitutional  pro- 
vision (U.  S.  Const.  Art.  I,  §  ix,  2,)  is  word  for 
word  the  same,  and  similar  observations  are  appli- 
cable in  respect  to  the  effect  of  suspending  the  writ 
of  habeas  corpus. 
S\  The  Proceedings  in  Prosecuting  the  Writ  of  Habeas 
Corpus  in  Virginia  Courts. 

The  statute  provides,  that  the  writ  of  habeas 
corpus  ad  subjiciendum  shall  be  granted  forthwUh,  by 
any  circuit,  corporationy  or  county  court,  or  any  judge  of 
either  in  vacation,  to  any  person  who  shall  apply  for 
the  same  on  petition,  showing  by  affidavits  or  other 
evidence,  probable  cause  to  believe  that  he  is  detained 
vntkoiU  lawful  authority.  (V.  C.  1873,  c.  153,  §  1.) 
This  provision,  it  will  be  observed,  embraces  not 
only  imprisonments  upon  a  criminal  charge,  but  any 
confinement  withmd  latoful  authority.  Hence,  it  was 
formerly  employed  to  liberate  colored  persons  un- 
lawfully deprived  of  liberty  by  parties  not  claiming 
them  as  slaves  ;  for  if  claimed  as  slaves  they  asserted 
their  freedom  by  a  proceeding  in  forma,  pauperis,  in 
a  manner  prescribed,  and  not  otherunse.     (De  Lacy 

Vol.lf.-S7 
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V.  Antoine  &  als,  7  Leigh,  488, 443 ;  Suddle's  Ex'or 
V.  Ben,  10  Leieh,  467 ;  Shue  v.  Turk,  15  Grat.  260.) 
It  is  also  employed  by  a  parent  or  guardian  to  re- 
cover a  young  child — ^too  young  to  exercise  any  elec- 
tion as  to  the  person  with  whom  it  will  be,  (Arm- 
strong y.  Stone  &  ox,  9  Grat.  103;)  and  in  order  to 
discbarge  one  in  custody  under  a  conviction  of  a 
penal  offence,  by  a  court  of  oyer  and  terminer^  to 
which  there  is  no  writ  of  error,  where  the  conviction 
m  Us  face  is  illegal,  (Ball's  Case,  2  Grat.  588 ;  El- 
vira's Case,  16  Grat.  561 ;  Yerger's  Case,  8  Wal.  85  ; 
Lange's  Case,  17  Wal.  163 ;  JPark's  Case,  3  Otto, 
18 ;)  and  in  order  to  bring  before  the  court  of  ap- 
peals, with  a  view  to  be  discharged,  a  prisoner  in  the 
penitentiary,  when  that  court  reverses  the  judgment 
of  the  court  below.  (Leftwich's  Case,  20  Grat.  716, 
722 ;  Jone's  Case,  Id.  848.) 

It  appears,  moreover,  that  the  affidavit  of  the  ap- 
plicant is  sufficient  to  institute  the  proceedings,  not- 
withstanding such  applicant  may  be  a  disqualified 
witness,  as  by  reason  of  conviction  of  an  infamous 
offence,  &c.,  just  as  the  affidavit  of  such  a  person  is 
sufficient  on  an  application  for  an  injunction,  a  con- 
tinuance, &c.,  (De  Lacy  v.  Antoine  &  als,  7  Leigh, 
449) ;  and  that  the  proceeding  is  not  to  be  delayed 
so  as  to  protract  the  imprisonment  of  the  party,  except 
for  short  periods,  with  the  definite  and  reasonable 
expectation  of  procuring  evidence  to  prove  the  con- 
finement legal.  (De  Lacy  v.  Antoine  &  als,  7  Leigh, 
448-'9.) 

It  is  further  to  be  observed,  that  if  the  prisoner  is 
held  under  the  authority,  or  under  claim  and  color' 
of  authority  of  the  United  States  by  an  officer  thereof, 
the  State  courts  have  no  power  to  issue  a  writ  of 
habeas  oorpus  for  his  discharge,  for  the  exercise  of 
such  a  power  would  be  incompatible  with  the  inde- 
pendent action  of  the  Federal  government,  and 
would  expose  its  authority  to  be  thwarted  by  the 
States.     (Ableman  v.  Booth,  21  How.  506,  which 

,  was  a  case  arising  under  the  fugitive-slave  law  of 
1850,  and  Tarble's  Case,  18  Wal.  397,  405  &  seq, 
which  was  the  case  of  a  recruit  enlisted  into  the 
United  States  army.)  And  although  in  Yirginia, 
and  in  many  other  States,  not  a  few  cases  are  to  be 
found  where  the  writ  of  habeas  cofjms  was  issued, 
and  the  party  discharged  in  contravention  of  this 
doctrine,  {e.  ^.,  eao^rie  Pool  &  al,  2  Ya.  Cas.  276 ; 

;^U.  S.  V.  Cottingham,  1  Rob.  615 ;  U.  S.  v.  Blakeney, 
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3  Qrat.  405 ;  U.  S.  v.  Lipscomb,  4  Grat.  41, — ^the 
three  last  being  oases  of  enlisted  recruits  in  the 
United  States  army,  and  the  first  of  sailors  deserting 
their  vessel) ;  yet  those  cases  arose  before  the  supreme 
oourt  of  the  United  States  had  considered  and  adju- 
dicated the  question,  and  they  were  determined  with- 
out argument  on  that  point,  which  was  not  adverted 
to  by  either  counsel  or  judges. 

The  writ  is  to  be  directed  to  the  person  in  wTioae 
custody  the  petitioner  is  detained,  and  is  to  be  made 
returnable  as  soon  as  may  be^  before  the  court  or  judge 
ordering  the  same,  or  any  other  of  the  said  courts  or 
judges.     (V.  C.  1873,  c.  153,  §  2.) 

The  court  or  judge  granting  the  writ  may  previ- 
ously require  bond  with  surety,  in  a  reasonable  penalty, 
payable  to  the  person  to  whom  the  writ  is  directed, 
with  condition  that  the  petitioner  toill  not  escape 
hy  the  waj/y  and  for  the  payment  of  such  costs  and 
charges  as  may  be  awarded  against  him.  It  is  to  be 
filed  with  the  proceedings,  and  may  be  sued  on  for 
the  benefit  of  any  person  injured  by  the  breach  of 
its  condition.     (V.  C.  1878,  c.  153,  §  8.) 

The  writ  is  to  be  served  on  the  person  to  whom  it  is 
directedj  or  in  his  absence  from  the  place  where  the 
petitioner  is  confined,  on  the  person  having  the  imr 
mediate  custody  of  him.  And  if  any  person  on  whom 
such  writ  is  sorved  shall,  in  disobedience  thereto^fail 
to  bring  the  body  of  the  petitioner^  with  a  return  of 
the  cause  of  his  detention,  before  a  court  or  judge 
before  whom  the  writ  is  returnable,  for  three  days 
after  such  service,  or  when  he  has  to  bring  the 
prisoner  more  than  twenty  miles,  for  so  many  more 
days  as  is  equal  to  one  day  for  every  twenty  miles  of 
such  further  distance,  he  shall  forfeit  to  the  petitioner 
$300.     (V.  C.  1873,  c.  153,  §  4,  5.) 

The  court  or  judge  before  whom  the  petitioner  is 
brought,  after  hearing  the  matter,  both  upon  the  re- 
turn and  on  any  other  evidence^  shall  either  discharge 
or  remand  him,  or  admit  him  to  bail,  as  may  be 
proper,  and  adjudge  the  costs  of  the  proceedings,  in- 
cluding the  charge  for  transporting  the  prisoner,  to 
be  paid  as  shall  seem  to  be  right.  And  at  the  dis- 
cretion of  the  court  or  judge,  the  affidavits  of  wit- 
nesses taken  by  either  party,  on  reasonable  notice  to 
the  other,  may  be  read  as  evidence.  (Y.  C.  1873,  c. 
153,  §  6,  7.) 

All  the  material  facts  proved,  when  required  by 
either  party,  shall  be  made  a  part  of  the  proceedings, 
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which,  when  they  are  had  in  vacation^  shall  be  signed 
by  the  jadge,  and  certified  by  the  same,  to  the  clerk 
of  the  circuit,  corporation,  or  county  court  of  the 
county  or  corporation  in  which  the  judgment  is  ren- 
dered, and  be  entered  by  him  among  tibe  records  of 
the  court    (V.  C.  1873,  c.  153,  §  8.) 

The  judge  issuing  any  such  writ  in  vacation,  or  the 
judge  before  whom  it  is  tried,  has  the  same  power  to 
enforce  obedience  to  the  writ,  to  compel  the  attend- 
ance of  witnesses,  or  to  punish  contempts  of  his  au- 
thority, as  a  court  has ;  and  his  judgment  on  the  trial 
of  tlie  writ,  when  entered  of  record  as  aforesaid, 
shall  be  considered  and  be  enforced  as  if  it  were  a 
judgment  of  the  court  among  whose  records  it  is  en- 
tered. And  any  such  judgment  entered  of  record 
shall  be  conclusive,  unless  the  same  be  reversed,  ex- 
cept that  the  petitioner  shall  not  be  precluded  from 
bringing  the  same  matter  in  question  in  an  action 
for  false  imprisonment.  (V.  C.  1873,  c.  153,  §  9, 10.) 

If,  during  the  recess  of  the  court  of  appeals,  the 
governor,  or  the  president  of  the  court  should  think 
the  immediate  revision  of  any  such  judgment  to  be 
proper,  he  may  summon  the  court  for  the  purpose, 
to  meet  on  any  day  to  be  fixed  by  him.  (V.  C.  1873, 
c.  153,  §  11.) 

When  the  prisoner  is  remanded,  the  execution  of 
the  judgment  shall  not  be  suspended  by  the  writ  of 
error,  or  suspended  for  the  purpose  of  applying 
for  one;  but  when  he  is  ordered  to  be  discharged, 
and  the  execution  of  the  judgment  is  suspended  for 
the  purpose  of  applying  for  a  writ  of  error,  the  court 
or  judge  making  such  a  suspending  order,  may, 
in  tneir  discretion,  admit  the  prisoner  to  bail  until 
the  expiration  of  the  time  allowed  for  applying  for 
the  writ  of  error,  or  in  case  the  writ  of  error  be 
allowed,  until  the  decision  of  the  court  of  appeals 
thereon  is  duly  certified.  (V.  C.  1873,  c.  153,  §  12.) 
A\  The  Proceedings  in  Prosecuting  the  Writ  of  Habeas 
Corpus  in  the  United  States  Courts. 

The  proceedings  in  prosecuting  the  writ  of  habeas 
corpus  in  the  United  States  courts,  may  be  referred 
to  the  heads  following,  namely :  (1),  The  courts  and 
judges  which  may  grant  the  writ;  (2),  The  cases  in 
which  it  may  be  granted ;  and  (3),  The  mode  of  con- 
ducting the  proceedings; 
W.  0. 
1*.  The  United  States  Courts  and  Judges  which  may 
award  the  Writ  of  Habeas  Corpus. 
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The  district  and  circuit  courts  of  the  United  States 
have  power  to  award  the  writ  in  aU  cases  where  it  is 
proper  to  award  it  at  aU,  and  the  supreme  court, 
where  it  is  necessary  in  the  exercise  of  its  appellate 
functions  \  that  is,  where  a  prisoner  is  held  under  the 
judgment  of  an  inferior  Federal  court,  to  enquire 
whether  such  judgment  is  or  is  not  wUhoui  authoriiy 
of  low.  (Bright.  Dig.  301-'2 ;  Rev.  Stats.  U.  S.  141, 
§  751  &  seq;  14  U.  S.  Stats.  386;  15  Id.  44;  16  Id. 
44-'5;  Hamilton's  Case,  S  Dal.  17;  Burford's  Case, 

3  Cr.  448 ;  Eo^^rte  Bollman,  4  Cr.  75 ;  Eoyparte 
Watkins,  8  Pet.  193;  S.  C.  7  Id.  568 ;  Ex^parte  Metz- 
ger,  5  How.  176;  Ex-parte  Kaine,  14  How.  103; 
Es^parie  Wells,  18  How.  307;  Ex-parte  Milligan, 

4  Wal.  2;  Ex-parte  McCardle,  6  Wal.  318  S.  C.  7 
Wal.  506 ;  Ex-parte  Yerger,  8  Wal.  85 ;  Ex-parte 
Lange,  18  Wal.  166;  Exparte  Parks,  3  Otto.  18; 
Desty's  Fed.  Proced.  121  &  seq.) 

Any  Unikd  States  judge  is  also  empowered  to 
awai-d  the  writ,  whether  a  justice  of  the  supreme 
court,  a  circuit  judge,  or  a  judge  of  any  district 
court  of  the  United  States,  within  their  respective 
jurisdictions.  (1  Bright.  Dig.  301-'2 ;  Rev.  Stats.  TJ.  • 
S.  142,  §  752,  &  seq ;  14  U.  S.  Stat.  385 ;  16  Id. 
44-'5 ;  Desty's  Fed.  Proced.  121-'2.) 

The  power  of  the  supreme  cowH  is  limited  to  cases 
of  appellate  jurisdiction,  not  by  the  judiciary  act  of 
of  1789,  (§  14,)  nor  by  any  other  act  of  Congress, 
for  the  judiciary  act  bestowed  the  same  power  upon 
the  supreme  court  as  upon  the  circuit  and  district 
courts,  but  the  limitation  is  occasioned  by  the  federal 
constitutiony  (Art.  Ill,  §  ii,  2),  which  declares  that 
"  In  all  cases  affecting  ambassadors^  other  public 
ministers,  and  consuls,  and  those  in  which  a  state 
shall  be  a  party ^  the  supreme  court  shall  have  original 
jurisdiction.  In  all  other  cases  before  mentioned, 
(that  is,  cases  cognizable  by  the  Federal  judiciary), 
the  supreme  court  shall  have  appellate  jurisdiction^^ 
in  pursuance  of  which  it  lias  been  held  from  an  early 
period,  that  it  was  not  competent  to  Congress  to 
.  confer  upon  the  supreme  court  original  jurisdiction, 
save  only  in  the  two  instances  above  stated ;  and 
therefore,  that  in  other  instances  the  award  of  writs 
of  mandamus^  habeas  corpus,  &e.,  must  be  limited 
to  cases  of  appellate  cognizance  in  that  court. 
(Marbury  v.  Madison,  1  Cr.  137;  Bollman  and 
Swartwout's  Case,  4  Or.  100 ;  Ex-parte  Yerger,  8 
Wal.  97-'8.) 
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This  was  the  state  of  the  law  when,  in  1867,  a 
more  comprehensive  statute  was  enacted,  conferring 
upon  the  courts  and  judges  of  the  United  States,  "  in 
addition  to  the  authority  already  conferred  by  laWj^^ 
power  to  grant  writs  of  habeas  carpus  in  all  cases 
^^  where  any  person  may  be  restrained  of  his  or  her 
liberty  in  violation  of  the  eonslituiion,  or  of  any  treaty 
or  law  of  the  United  States  /'  and  f^m  the  final  de- 
cision of  a  district  judge  or  court,  allowing  an  ap- 
peal  to  the  circuit  court  of  the  United  States, 
and  from  the  judgment  of  the  circuit  court  to  the 
United  States  Supreme  Court.  (Act.  Cong.  Feb.  6, 
1867,  14  U.  S.  Stats.  385-6,  $  1 ;  Rev.  Stats.  U. 
S.  143,  §  763,  &  seq.)  In  this  act,  not  only  are 
there  no  words  repealing  tiie  previous  legislation 
touching  the  writ  of  habeas  corpus  in  the  judiciary 
act  of  1789,  and  in  the  acts  amendatory  thereof  in 
1833  and  1842,  but  there  is  a  pretty  distinct  recog- 
nition of  such  previous  legislation  in  the  clause  of 
the  act  of  1867,  which  declares  the  powers  conferred 
by  it  to  be  "  in  addition  to  the  authority  already  con- 
ferred by  law ; "  so  that,  if  there  be  any  repeal,  it 
must  be  by  implicaiicn.  But  repeals  by  implication 
are  not  favored.  They  are  seldom  admitted  except 
on  the  ground  of  repugnancy ;  and  never  when  the 
former  act  can  stand  together  with  the  new.  {£^x-parte 
Terger,  8  Wal.  105 ;  D warr.  Stats.  (Potter's  Ed.), 
154-^'6,  &  n  4.) 

But  by  act  of  27th  March,  1868,  it  was  enacted 
that  "  so  much  of  the  act  approved  Feb.  5th,  1 867,  en- 
titled, &c. ,  as  authorizes  an  appeal  from  the  judgment 
of  the  circuit  court  to  the  supreme  court  of  the 
United  States  or  the  exercise  of  any  such  jurisdic- 
tion by  said  supreme  court  on  appeals  which  have 
been  or  may  hereafter  be  taken,  be,  and  the  same  is, 
herehy  repealed,^^    (15  U.  S.  Statutes,  44.) 

The  occasion  and  effect  of  this  last  act  is  thus 
stated  by  Chase,  0.  J.  in  proneuncing  the  opinion 
of  the  court  in  ex-parte  Yerger,  8  Wal.  104-'5. 
One  McOardle  alleging  imlawiul  restraint  by  mili- 
tary force,  petitioned  the  circuit  court  for  the  south- 
em  district  of  Mississippi  for  the  writ  of  h^abeas  cor- 
pus. The  writ  was  issued  and  a  return  was  made ; 
and  upon  hearing,  the  court  decided  that  the  re- 
straint was  lawful^  and  remanded  him  to  custody. 
McCardle  prayed  an  appeal  to  the  supreme  court 
of  the  United  States,  which  was  allowed  and  per- 
fected.    ^^  The  case  was  then  argued  at  the  bar,  and 
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.  the  argnment  having  been  concluded  on  the  9th  of 
March,  1868,  was  taken  nnder  advisement  by  the 
court.  While  the  cause  was  thus  held,  and  before 
the  court  had  time  to  consider  the  decision  proper 
to  be  made,  the  repealing  act  under  consideration 
(of  27th  March,  1868,)  was  introduced  into  Con- 
gress. It  was  carried  through  both  hou^,  sent  to 
the  President,  returned  with  his  objections,  repassed 
bj  the  constitutional  authority  in  each  house,  and 
became  a  law  on  the  27th  of  March,  within  eighteen 
days  after  the  conclusion  of  the  argument. 

^^  The  effect  of  the  act  was  to  oust  the  court  of  its 
jurisdiction  of  the  particiUar  case  then  before  it  on 
appeal,  and  it  is  not  to  be  doubted  that  9uch  woe  the 
effect  intended.  Kor  will  it  be  questioned  that  legis- 
lation of  this  character  is  unueual  and  hardly  to  be 
justifiedj  except  upon  some  imperious  public  necessity. 

^^  It  was,  doubtless,  within  the  constitutional  dis- 
cretion of  Congress  to  determine  whether  such  an 
exigency  existed,  but  it  is  not  to  be  presumed  that 
an  act  passed  under  such  circumstances  was  intended 
to  have  any  further  effect  than  that  plainly  ajh 
parent  from  its  terms. 

^^  It  is  quite  clear  that  the  words  of  the  act  reach, 
not  only  all  appeals  pending,  but  all  future  appeals 
to  this  court  under  the  act  of  1867 ;  but  they  ap- 
pear to  be  limited  to  appeals  taken  under  that  act. 

"  The  words  of  the  repealing  section  ♦  *  ♦  are 
not  of  doubtful  interpretation.  They  repeal  only 
«>  much  of  the  act  of  1867  as  authorized  appealsj  or 
the  exercise  of  appellate  jurisdiction  by  mis  court. 
They  affected  only  appeals  and  appellate  jurisdiction 
authorised  by  that  act.  They  do  not  purport  to 
touch  the  appellate  jurisdiction  conferred  by  the 
constitution,  or  to  except  from  it  any  cases  not  ex- 
cepted by  the  act  of  1789.  They  reach  no  act  es> 
cept  the  act  of  1867. 

^^  Our  conclusion  is,  that  none  of  the  acts  prior 
to  1867,  authorizing  this  court  to  exercise  appellate 
jurisdiction  by  means  of  the  writ  of  habeas  corpuSy 
were  repealed  by  the  act  of  that  year,  and  that  the 
repealing  section  of  the  act  of  1868,  is  limited  in 
terms,  and  must  be  limited  in  effect,  to  the  appellate 
jurisdiction  authorized  by  the  act  of  1867.'* 

This  conclusion  had  been  foreshadowed  at  the 
first  hearing  of  McCardle's  case  prior  to  the  act  of 
1868,  (16  Wal.  824-'5),  and  was  distinctly  intimated 
in  the  final  judgment  in  the  same  case,  delivered  by 
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the  chief-jufltice,  in  dismissing  McCardle's  appeal, 
(7  Wal.  515),  and  has  since  been  confirmed  by  the 
supreme  court  in  Ex-parie  Lange,  18  Wal.  166. 

The  result  is  that  at  present,  (as  prior  to  1867),  the 
supreme  court  of  the  United  States  has  power,  by 
means  of  a  writ  of  habeas  corpiLSj  accompanied  by  a 
writ  of  certiorarij  under  the  constitution  of  the  United 
States  and  the  fourteenth  section  of  the  judiciary 
act  of  1789,  to  bring  up  a  prisoner,  and  the  proceed- 
ings in  the  circuit  court  under  which  the  petitioner 
is  restrained  of  his  liberty,  and  to  examine  those  pro 
ceedings  so  far  as  may  be  necessary  to  ascertain 
whether  that  court  has  exceeded  its  authority^  and 
pronounced  a  judgment  not  only  erroneous,  but  ac- 
tmUy  void.  {Ex^parte  McOardle,  6  Wal.  324-'5 ;  Ex- 
parte  Yerger,  8  Wal.  85, 103, 106 ;  Ex-parU  Lange,  18 
Wal.  165-6;  ExparU  Parks,  3  Otto.  18.) 
2^  The  Cases  in  which  a  Writ  of  Habeas  Corpus 
may  be  awarded  by  the  United  States  Courts  and 
Judges. 

The  great  and  leading  intent  of  the  constitution 
and  laws  of  the  United  States  in  respect  to  the  writ 
of  habeas  corpus  is  manifest.  It  is  that  every  citizen 
may  be  protected  by  judicial  action,  from  unlawful 
imprisonment,  under  the  authority,  or  under  the 
pretext  of  the  authority  of  the  United  States.  To 
this  end  the  act  of  1789  (1  U.  S.  Stats.  81,  §  14),  po- 
vides  that  every  court  and  judge  of  the  United 
States  shall  have  power  to  award  the  writ.  The 
jurisdiction  thus  given  to  the  circuit  and  district 
courts  is  original;  that  given  by  the  constitution  and 
the  law  to  the  supreme  court  is  appellate.  Given  in 
general  terms,  it  must  necessarily  extend  to  all  cases 
to  which  the  judicial  power  of  the  United  States  ex- 
tends, other  than  those  expressly  excepted  from  it. 

As  limited  by  the  act  of  1789,  it  did  not  extend 
to  cases  of  imprisonment  after  conviction^  under  sen- 
tence of  competent  tribunals;  nor  to  prisoners  in 
jail,  unless  in  custody  under  or  by  color  of  the  autho- 
rity  of  the  United  StateSy  or  committed  for  trial 
before  some  court  of  the  United  jStateSj  or  required 
to  be  brought  into  court  to  tesUfy.  But  this  limitation 
has  been  gradually  narrowed^  and  the  benefits  of  the 
writ  have  been  extended^  first  in  1833,  (4  U.  S.  Stats. 
634;  1  Bright.  Dig.  802),  to  prisoners  confined 
under  any  auihorityy  whether  State  or  national,  for 
any  act  done  or  omitted  in  pursuance  of  a  law  of  the 
United  States;  then  in  1842  (5  U.  S.  Stats.  539;  1 
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Brighti  Dig.,  802),  to  prisoners,  being  subjects  or  cit- 
zens  of  foreiffn  States^  in  custody  under  national  or 
State  authority,  for  acts  done  or  omitted  iy  or  under 
color  of  foreign  authority^  and  alleged  to  be  valid 
under  the  law  of  nations;  and  finafiy,  in  1867,  (14 
IT.  S.  Stats.  385^,  to  all  cases,  where  any  person  may 
be  restrained  oj  liberty,  in  violation  of  the  constitvr 
tion,  or  vf  any  treaty  or  law  of  the  United  States. 
(Eev.  Stats.  XL  S.  143,  §  763.) 

This  statement  sliows  how  the  general  spirit  and 
genius  of  the  jurisprudence  of  the  United  States  has 
tended  to  the  widening  and  enlarging  of  the  habeas 
corpus  jurisdiction  of  the  courts  and  judges  of  the 
United  States;  and  this  tendency,  it  will  be  ob- 
served, except  in  the  deplorable  instance  of  partizan* 
ship,  in  the  act  of  1868,  has  been  constant  and  uni- 
form ;  and  it  is  in  the  light  of  this  progressive  sen- 
timent that  the  law  is  to  be  interpreted  in  respect 
to  the  several  cases  of  illegal  imprisonment  to  which 
the  writ  is  applicable. 

It  is  difficult  to  ponceive  any  possible  case  of  im- 
prisonment under  the  authority,  real  or  pretended, 
of  th>e  United  States,  to  which  the  writ  is  not  appli- 
cable, or  even  if  not  under  the  authority  of  the 
United  States,  if  in  contravention  of  the  constitution, 
or  of  any  treaty  or  law  of  the  United  States.  Let 
us  note  some  of  the  more  conspicuous  cases  in  which 
it  has  been  actually  applied : 

The  writ  has  been  employed  to  liberate  a  prisoner, 
confined  under  authority  of  the  United  States,  in 
the  warrant  committing  whom,  either  no  cause  or 
an  insufficient  cause,  of  commitment  was  set  forth. 
(Burford's  Case,  3  Or.  448;  Bollman  &  Swart- 
wout's  Case,  4  Cr.  100  ;) 

To  inquire  into  the  legality  of  the  commitment 
by  a  United  States  coiiimissioner,  of  a  prisoner, 
under  an  extradition  treaty  with  a  foreign  power. 
(Kaine's  Case,  14  How.  103 ;  EoiyparU  Smith,  8 
McLean,  121 ;  Ex-parte  Henrich,  5  Blatchf .  414 ; 
Martin's  Case,  Id.  303;) 

To  dischai'ge  a  Federal  officer  inprisoned  under 
State  process,  if  arrested  for  his  conduct  in  execut- 
ing process  of  the  United  States.  (Ex-parte  Jack- 
son, 2  Wal.  Junr.  521;  JEx-parte  Robinson,  6 
McLean,  355 ;) 

To  discharge  one  illegally  arrested  or  detained 
upon  civil,  as  well  as  criminal  process,  is  sued  under 
authority  of  Ignited  States.     {Exparte  Randolph, 
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2  Brock.  447,  476,  487 ;  Same's  Case,  14  How. 
134 ;  Ex^arte  Watkins,  7  Pet.  568 ;) 

To  inquire  into  the  legality  of  imprisonment  of 
one  who  claims  to  have  heexi pardarudhj  the  presi- 
dent.    (Well's  Case,  18  How.  807 ;) 

To  discharge  one  {a  civilian)  illegally  imprisoned 
in  pxursnanoe  of  the  sentence,  or  by  authority  of  a 
military  oommiman.  (Milligan's  Case,  4  Wal.  2 ; 
Terger's  Case,  8  Wal.  100,  103 ;) 

To  discharge  one  against  whom  a  sentence  of  im- 
prisonment has  been  pronounced,  which  is  unconr 
sHtutianalj  void,  and  toithaut  authority  on  its  face. 
(Lange's  Case,  18  Wal.  168,  176  &  seq;  Park's 
Case,  3  Otto.  18.) 

But  it  is  agreed,  that  where  the  imprisonment  is 
by  virtue  of  the  sentence  of  a  court  of  competent  juris- 
diction,  however  erroneous  and  unjust  it  may  be, 
the  writ  of  habeas  corpus  cannot  be  awarded ;  or 
rather  upon  its  being  awarded,  and  its  appearing 
from  the  return  that  the  party  is  in  confinement 
upon  the  judgment  of  such  a  court;  that  is  itself  a 
sufiicient  cause,  and  the  prisoner  must  be  remanded. 
{E^parte  Kearney,  7  Wheat.  38 ;  Ex-parte  Wat- 
kins,  3  Pet.  193 ;  Johnson  v.  U.  States,  3  McLean, 
89 ;  Exparte  Parks,  8  Otto.  18.)  Thus,  Eeamey 
having  been  committed  for  contempt  of  court,  it 
was  held  that  he  could  not  be  discharged  upon 
habeas  corpus.     (7  Wheat.  38.) 

Nor  can  a  habeas  corpus  be  awarded  to  bring  up 
a*prisoner  confined  in  pursuance  of  State  procesSj 
(save  only,  ad  testificandum),  unless  he  is  held  in 
violation  of  the  constitution,  or  of  some  law  or 
treaty  of  the  United  States.  (Ex^arte  Dorr,  3 
How.  103;  U.  States  v.  French,  1  Gall.  1;  Ex- 
parU  Cabrera,  1  Wash.  Cir.  C.  Rep.  232 ;  14  U.  S. 
Stats.  385.) 

And  it  may  be  remarked,  as  we  have  seen,  that  on 
the  other  hand,  the  State  courts  have  no  power  to 
award  a  writ  of  habeas  corpus  to  inquire  into  the  law 
fulness  of  any  imprisonment  colorably  alleged  to  be 
under  authority  of  the  United  States.  (Ableman  v. 
Booth,21  How.  506 ;  Tarble's  Case,18  Wal.  395,405.) 
81  The  Mode  of  Conducting  the  Proceedings  in  United 
Stales  Courts. 

The  authority  to  issue  the  writ  of  habeas  corpus 
depends  on  the  written  law  of  the  United  States,  but 
as  it  is  a  process  well  known  to  the  common  law, 
its  meaning  and  effect,  and  the  practice  under  it, 
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were  regulated,  until  1867,  principallj  bj  that  law. 
Thus  it  was  acknowledged  to  be  a  writ  of  rightj  but 
it  was  not  therefore  a  lorit  of  course,  issued  without 
the  exercise  of  any  discretion,  but  only  upon  cause 
shown ;  and  if  upon  the  statements  contained  in  the 
applicatipn  for  the  writ,  the  ground  relied  on  by 
t£e  applicant  is  seen  to  be  undoubtedly  insufficierU, 
the  application  may  be  denied  in  the  first  instance. 
{Ex-parte  Watkins,  3  Pet.  201 ;  1  Abb.  U.  S.  Pract. 
481-'2.) 

Apart  from  the  act  of  1867,  the  course  of  pro- 
ceeding has  been  for  the  applicant  for  the  writ  to 
present  to  the  court  or  judge  a  statement,  verified 
by  affidavit,  setting  forth  the  facts  on  which  the 
application  is  based,  and  thereupon  the  writ  has 
usually  been  issued,  and  the  case  has  been  heard 
and  disposed  of  on  its  return ;  but,  as  has  just  been 
remarked,  where  the  cause  of  imprisonment  i&  fully 
shown  by  the  petition^  the  court,  without  issuing  the 
writ,  may  consider  and  determine  whether,  upon 
the  facts  presented  in  the  petition,  the  prisoner  if 
brought  before  the  court  would  be  discharged. 
This  course  was  adopted  in  Ex-parte  Watkins,  3 
Pet.  201,  and  in  Terger's  Case,  8  Wal.  106 ;  and 
was  sanctioned  in  Milugan's  Case,  4  Wal.  110  ;  and 
by  the  act  of  1867  is  expressly  allowed. 

The  act  of  1867  (14  U.  S.  Stats.  385-^6 ;  Rev. 
Stats.  U.  S.  141-143,  §  761-756;)  for  the  first  time 
prescribes  with  some  minuteness  the  mode  of  pro- 
oeedmffj  which,  as  it  is  convenient,  and  in  the  main 
conformable  to  the  usage  previously  prevailing,  will 
doubtless  regulate  the  practice  in  future,  even  in 
cases  which  may  not  be  in  all  respects  within  the 
terms  of  the  act.  The  substance  of  that  statute  is 
as  follows : 

The  several  courts  of  the  United  States,  and  the 
several  justices  and  judges  of  such  courts  within  their 
respective  jurisdictions,  m  addition  to  the  authority 
already  conferred  by  law,  shall  have  power  to  grant 
writs  of  habeas  corpus  in  all  cases  where  any  person 
may  be  restrained  of  his  or  her  liberty  in  violation 
of  the  eov3iitution  or  of  any  treaty  or  law  of  the  United 
States.    (Desty's  Fed.  Proced.  121-'2^ 

Such  person  may  anply  to  either  of  said  justices 
or  judges  for  a  writ  of  habeas  corpus^  which  applica- 
tion shaU  be  in  uniting^  signed  by  the  prisoner,  and 
verified  by  affidavit,  and  shall  set  forth  the  facts  con- 
cerning the  detention  of  the  applicant  in  whose  cus- 
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tody  He  is  detained,  and  by  virtae  of  what  claim  or 
authority,  if  known. 

The  courU  jiisiice^  or  judge  to  whom  the  applica- 
tion is  made  shall  forthwith  award  a  writ  of  habeas 
corpus,  unless  it  shall  appear  ^rom  the  pdition  Uaelf 
that  the  party  is  not  deprived  of  his  liberty  in  eantra- 
vention  of  the  constUuiion  or  laws  of  the  United  States. 
(Desty's  Fed.  Proced.  122-'8.) 

The  writ  is  to  be  directed  to  the  person  in  whose 
custody  the  party  is  detained,  who  is  to  make  return 
of  said  wi*it,  and  bring  the  party  before  the  court  or 
judge  who  granted  it,  with  a  certificate  of  the  true 
cause  of  the  detention  of  the  person,  within  three 
daxfs  thereafter y  unless  the  person  be  detained  beyond 
the  distance  of  twenty  miles ;  and  if  beyond  twenty 
and  not  above*  one  hundred  miles,  then  within  ten 
days  ;  and  if  beyond  one  hundred  miles,  then  within 
twenty  days. 

Upon  the  xeturn  of  the  writ,  a  day  shall  be  set 
.   .  for  the  hearing  of  the  cause,  not  exceeding  five  days 

thereafter,  unless  the  party  petitioning  shall  request 
a  longer  time. 

The  petitioner  may  deny  any  of  the  material 
facts  set  forth  in  the  return,  or  may  allege  any  fact 
to  show  that  the  detention  is  in  contravention  of  the 
constitution  or  laws  of  the  United  States,  which 
allegations  or  denials  shall  be  made  on  oath.  The 
return  may  be  amended  by  leave  of  the  court  or 
judge  before  or  after  the  same  is  filed,  as  also  may 
all  suggestions  made  against  it,  that  thereby  the 
material  facts  may  be  ascertained. 

The  court  or  judge  shall  proceed  in  a  summary 
way  to  determine  the  facts  of  the  case  by  hearing- 
testimony,  and  the  arguments  of  the  parties  in- 
terested, and  if  it  shall  appear  that  the  petitioner  is 
deprived  of  his  liberty  in  contravention  of  the  consti- 
tution or  laws  of  the  United  States,  he  is  forthwith  to 
be  set  at  liberty.     (Desty's  Fed.  Proced.  123.) 

If  any  person  to  whom  the  writ  is  directed  shall 
refuse  to  obey  the  same,  or  neglect,  or  refuse  to 
make  return,  or  make  a  false  return,  in  addiiian  to 
the  remedies  already  given  by  law,  he  shall  be 
deemed  guilty  of  a  misdemeanor,  and  be  punished 
by  fine  not  exceeding  one  thousand  dollars,  and  im- 
prisonment not  over  one  year,  or  by  either,  accord- 
ing to  the  nature  of  the  case. 

From  the  final  decision  of.  any  judge,  justice,  or 
court  inferior  to  the  circuit  court,  an  appeal  may  be 
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taken  to  the  circuit  court  of  the  United  States  for  the 
district  in  which  the  canse  is  heard,  *  *  *  on 
snch  terms  and  regulations  as  well  for  the  custody 
and  appearance  of  the  alleged  prisoner,  as  for  send- 
ing np  to  the  appellate  tribunal  a  transcript  of  the 
petition,  writ,  return,  and  other  proceedings  as  may 
be  prescribed  by  the  supreme  court,  or  in  default 
of  such,  as  the  judge  hearing  the  case  may  prescribe. 
And  pending  such  proceedings  on  appeal,  and 
until  final  judgment  be  rendered  therein,  and  after 
final  judgment  0/  discharge  in  the  same,  any  pro- 
ceeding against  the  alleged  prisoner,  in  any  State 
courts  or  by  or  under  the  authority  of  any  State,  for 
any  matter  so  heard  and  determined,  or  in  process 
of  being  heard  and  determined,  under  such  writ  of 
hab&is  corpus^  shall  be  deemed  null  and  void.  (Rev. 
Stats.  IT.  States,  p.  141,  &  seq,  §  761  to  766;  Des- 
ty's  Fed.  Procedure,  121  &  seq.) 
2^^.  Remedies  to  obtain  Satisfaction  in  Damages  for  the  In-* 
jury  of  False  Imprisonment;  W.  C. 
1*.  Action  ot  Trespass  vi  et  armis. 

This  is,  at  common  law,  the  proper  action,  the  in- 

^*ury  having  been-  accomplished  directly  iy  force, 
?he  recovery  of  amends  is  in  the  form  of  damages, 
such  as  a  jury  shall  estimate  will  suffice  to  indem- 
nify the  complainant  for  the  injury  sufiered  by  him. 
(3  Bl.  Com.  138;  1  Chit.  PL  192-'3;  Sedgw.  Dam- 
ages,  51,  552.) 
2^  Action  of  Trespass  on  the  Case. 

The  action  of  trespass  on  the  case  is  rarely,  if  ever, 

proper  at  common  law  to  redress  the  injury  of  false 

imprisonment.     If  it  is  so  in  any  case,  it  is  where  the 

.imprisonment  is  inflicted  under  color  of  process.     (1 

Chit.  PI.  192.)     But  as  we  have  seen,  the  statutory 

doctrine  in  Virginia  is  that,  *4n  any  case  in  which  an 

action  of  trespass  will  lie,  there  may  be  maintained  an 

action  of  trespass  on  the  case."     (V.  C.  1873,  c.  145, 

§6.) 

3'.  Wrongs  done  to  Private  Property^  and  Eem^dies  th&i'e- 

for. 

As  the  right  to  private  property  is  an  absolute  rights  a 
due  regard  to  the  analytical  arrangement  requires  that  it 
.  should  be  here  mentioned  in  its  due  order;  but  the  topic 
will  be  more  expediently  unfolded  and  discussed  under 
the  head  of  injuries  done  to  property^  presently  to  be  en- 
tered upon. 
4'.  Wrongs  done  to  Freedom  of  Conscience^  and  Bemedies 
therefor. 
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Freedom  of  conscience  cannot  tangibly  be  violated,  save 
throngh  injuries  done  to  thepersariy  or  to  tAe  property,  to 
which  heads,  therefore,  reference  may  be  made  for  what- 
soever belongs  to  the  subject : 
2^.  Wrongs  which  a£Eect  .Relative  liigkts,  and  JSemediee  there- 
for;  W.  C. 

1^  Wrongs  done  to  one  in  the  Relation  of  Husbcmdy  and 
JSemedies  therefor. 

The  wrongs  which  may  be  suffered  by  one  in  the  rela- 
tion of  husband  are,  (1),  The  abduction  or  taking  away  of 
the  «wife;  (2),  Adrdieryy  or  criminal  conversation  with 
her ;  and  (8),  Beating,  or  otherwise  abusing  her ; 
W.  0. 
1<^.  Abduction,  or  Taking  away  of  the  Wife,  and  Bemediea 
therefor. 

The  abduction  or  taking  away  of  the  wife  may  be 
either  by  fraud  and  persuaBion,  or  by  open  violence, 
though  the  law  in  both  cases  supposes  force  and  con- 
straint, the  wife  having  no  power  to  consent.  The  hus- 
band is  also  entitled  to  recover  damages  against  such  aa 
persuade  and  entice  the  wife  to  live  separate  from  him 
without  sufficient  cause.  And  the  old  law  was  so  strict 
on  this  point,  that  if  one's  wife  missed  her  way  upon  the 
road,  it  was  not  lawful  for  another  man  to  take  her  into 
his  house,  unless  she  was  benighted  and  in  danger  of 
being  lost,  or  drowned ;  but  a  stranger  might  cany  her 
behind  him  on  horseback  to  market,  to  a  justice  of  the 
peace  for  a  warrant  against  her  husbana,  or  to  the 
spiritual  court  to  sue  for  a  divorce.  (3  Bl.  Com.  139.) 
JReniedies  for  the  injury  of  abdttetion  ;  W.  C. 
1^,  Trespass  vi  et  armis,  de  tueore  rapta  et  abdiicta. 

To  recover  damages  commensurate  with  the  injury. 

The  husband  and  wife  may  site  jointly,  or  the  husband 

•  may  sue  alone,  with  the  averment  per  quod  consortium 

amisU.    (1  Chit.  PL  83-'4,  192 ;  8  BL  Com.  139.) 
2^.  Trespass  on  the  Case. 

To  recover  damages  in  like  manner  as  in  trespass  m 
et  armis.  At  common  law,  when  husband  and  wife 
sue  together,  they  cannot  maintain  this  action,  but 
must  bring  trespass.  When  the  husband  sues  alone, 
he  may  regard  the  injury  as  not  occasioned  directly,  but 
as  arising  only  consequentially  from  the  force,  and  then 
the  proper  action  would  be  trespass  on  the  case.  (1 
Chit.  PL  153 ;  3  Bl.  Com.  189.) 

In  Yirginia,  under  our  statute,  trespass  on  the  case 
is  always  proper.     (V.  C.  1873,  c.  145,  §  6.) 
2«.  Adultery,  or  Criminal  Conversation  with  Wife,  and 
Remedies. 


PT.  n,  DiT .  in,  OH.  XI,  8S0.  iii.]      belative  bights.  4S1 

Adultery  or  criminal  conversation  with  a  man's  wife, 
may  be  regarded  both  as  a  crime  and  a  civil  injury.  In 
ancient  times,  it  was  inquirable  in  the  local  tribmials  of 
tauma  and  keiSy  and  was  punished  by  fine  and  imprison- 
ment; and  so  recently  as  the  commencement  of  the  seven- 
teenth century,  attempts  were  made  in  parliament  to 
bring  the  offence  more  emphatically  within  the  pale  of 
criminal  jurisdiction;  but  they  were  ineffectual.  (5  Pari. 
Hist.  88.)  During  the  commonwealth  an  act  was  passed, 
the  provisions  of  which  made  adultery  a  capital  felony  in 
bath  parties,  with  some  exceptions  where  the  offence  was 
supposed  to  be  mitigated  on  the  man's  side  by  his  igno- 
rance that  the  woman  was  married,  and  on  the  part  of 
both  by  the  husband's  reputed  death,  or  absence  beyond 
seas,  or  without  being  heard  of  for  three  years.  At  the 
restoration  this  law  was  not  renewed,  and  indeed  if  it  had 
been,  and  had  been  faithfully  executed,  there  must  have 
been  speedily  an  entire  new  importation  of  lords  and 
ladies  to  compose  the  court  of  Charles,,  who  himself  set- 
ting the  example,  and  vigorously  seconded  by  his  brother, 
the  Duke  of  York,  afterwards  James  II,  filled  all  Eng- 
land, at  least  as  far  as  the  influence  of  the  court  extended^ 
with  a  shameless  and  beastly  lewdness,  unparalleled  in 
that  country  before  or  since.  Nor,  it  is  believed,  has  any 
subsequent  legislation  been  had  in  England  to  inflict 
temporal  penalties  upon  the  crime,  it  being  left  wholly 
to  the  censures  of  the  ecclesiastical  courts,  according  to  the 
rules  of  the  canon  law ;  a  law,  says  Blackstone,  (4  Bl. 
Com.  65),  ^^  which  has  treated  the  offence  of  inconti- 
nence, nay  even  adultery  itself,  with  a  great  degree  of 
tenderness  and  lenity;  owing,  perhaps,  to  the  constrained 
celibacy  of  its  first  compilers."  See  2  Bum's  Ecc.  Law, 
402  &  seq.  With  us  in  Yirginia,  it  is  put  on  the  same 
footing  as  fornication,  and  is  punished  by  fine  of  not  less 
than  twenty  doUars.  (V.  C.  1873,  c.  192,  §  6) ;  Crim. 
Synops.  172-'3.) 

For  adultery,  considered  as  a  civil  injury  (and 
surely  there  can  be  none  greater),  the  law  gives  sat- 
isfaction as  far  as  satisfaction  is'  possible,  by  action 
against  the  adulterer,  wherein  the  damages  recovered  are 
usually  very  large  and  exemplary.  But  these  are  pro- 
perly increased  or  diminished  by  circumstances,  such  as 
the  rank  and  fortune  of  the  plaintiff  and  defendant;  the 
relation  or  connexion  between  them;  the  seduction  or 
otherwise  of  the  wife  from  the  paths  of  virtue,  as  de- 
rived from  her  previous  behavior  and  character;  and  the 
husband's  obligation,  by  marriage  settlement  or  other- 
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wise,  to  provide  for  those  children  which  he  cannot  but 
srispect  to  be  Bpurions.     (3  Bl.  Com.  189.) 

As  to  the  nature  of  the  evidence  which  is  sufficient  to 
establish  the  commission  of  the  act  of  adultery,  it  can 
seldom  be  direct,  but  for  the  most  part  itiust  consist  of 
such  proximate  circumstances  as  would  lead  the  guarded 
discretion  of  a  reasonable  and  just  man  to  the  conclusion 
of  guilt.  The  facts  are  not  of  a  technical  nature,  but 
are  such  as  are  determinable  upon  common  grounds  of 
reason.  Upon  such  subjects  the  rational  and  the  legal 
interpretation  must  be  the  same.  Thus,  general  coAabi- 
tation  excludes  the  necessity  of  the  proof  of  particular 
facts.  And  in  examining  the  proofs,  they  will  not  be  taken 
insulated  and  detached,  but  the  whole  together.  To  in- 
fer adultery  from  general  conduct,  it  seems  necessary, 
as  Sir  William  Scott  has  observed,  that  a  suspicio  violenta 
should  be  created ;  but  when  the  adulterous  disposition 
of  the  parties  has  been  once  established,  the  crime  may 
be  inferred  from  circumstances  of  strong  suspicion,  which 
would  not  have  otherwise  justified  the  conclusion.  (2 
Greepl.  Ev.  §  40, 41 ;  Loveden  v.  Loveden,  2  Hagg.  Con- 
sist. Rep.  2,  3,  <fec ;  Williams  v.  Williams,  1  Hagg.  Con- 
sist. Kep.  299 ;  Soilleaux  v.  Soilleaux,  1  Hagg.  Consist. 
Rep.  373.)  The  birth  of  a  child,  non-access  of  the  hus- 
band being  satisfactorily  shown,  is  of  course  proof  of 
the  wife's  adultery ;  and  that  of  the  husband  is  proved 
by  habits  of  adulterous  intercourse ;  by  the  acknowledg- 
ment of  another  woman's  child  as  his;  by  his  visiting  a 
krurum  brothel^  unless  the  presumption  be  rebutted  by 
peculiarly  satisfactory  evidence,  and  by  other  similar 
circumstances.  (2  Greenl.  Ev.  §  44.)  The  confession 
of  the  guilty  party  in  this,  as  in  other  cases,  is,  when 
voluntary  and  without  collusion,  a  weighty  and  effectual 
proof ;  and  especially  when  the  consequences  of  the  con- 
fession are  altogether  against  the  party  confessing. 
But  in  suits  for  adultery,  where  the  principal  object  is 
separation^  there  is  so  much  danger  of  collusion  that  con- 
fessions in  such  cases  are  received  with  great  jealousy 
and  caution.  (2  Greenl.  Ev.  §  46,  &  seq.)  In  actions 
for  adultery,  and  in  criminal  prosecutions  for  Hgamy^  a 
marriage  in  fact  must  be  proved ;  though  generally  in 
other  cases,  reputation  and  cohabitation  are  sufficient 
evidence  of  marriage.  (3  Bl.  Com.  140 ;  1  Insts.  Com. 
&  Stat.  Law,  259,  260 ;  2  Greenl.  Ev.  §  49.) 

It  is  a  defence  to  an  action  for  adultery  that  it  was 
committed  by  eoUusion  between  husband  and  wife,  in 
order  to  obtain  a  separation  or  to  support  an  action,  or 
that  the  husband  was  guilty  of  connivance  or  passive  suf- 
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ferance  and  acquiescencej  with  the  intention  and  in  the 
expectation  that  guilt  would  follow,  or  that  the  husband 
suffers  his  wife  to  live  as  a  prostitute^  or,  it  is  saidy  that  the 
husband  and  wife  have  separated  by  articles  of  agree- 
ment, and  the  husband  has  released  all  claim  to  the  person 
of  his  wife  ;  the  gist  of  the  action  being  the  loss  of  the 
comfort,  society,  and  assistance  of  the  wife.  But  if  the 
evidence  falls  short  of  actual  connivance,  and  only  estab- 
lishes negligence,  or  even  loose  and  improper  conduct  in 
the  husband,  not  amounting  to  consent,  it  is  no  bar  to  an 
action  for  criminal  conversation,  but  goes  only  in  reduc- 
tion of  the  damages.     (2  Greenl.  Ev.  §  51.) 

In  proof  of  damages  on  the  part  of  the  plaintiff  m  an 
action  for  adultery,  evidence  is  admissible  to  show  the 
state  of  domestic  happiness  in  which  the  parties  had  pre- 
viously lived ;  the  relations,  whether  of  friendship,  blood, 
confidence,  gratitude,  hospitality,  or  the  like,  which  sub- 
sisted between  the  husband  and  the  defendant,  and 
the  circumstances  attendant  upon  the  intercourse  of 
the  parties.  The  state  of  the  affections  and  feelings 
of  the  husband  and  wife  towards  one  another  prior  to 
the  adulterous  intercourse,  may  be  shown  by  their  pre- 
vious  conversation,  deportment  and  letters ;  and  the  lan- 
guage and  letters  of  the  wife  addressed  to  other  persons 
are  received  as  evidence  for  the  same  object.  As  the 
husband,  by  bringing  the  action,  puts  the  wife's  charac- 
ter in  issue,  the  defendant  may  show,  not  indeed  by  way 
of  defence  to  the  action,  but  in  mitigation  of  damageSy 
the  previous  bad  character  and  conduct  of  the  wife, 
whether  in  general  or  in  particular  instances  of  unchas- 
tity;  her  letters  to,  and  deportment  towards  himself 
tending  to  prove  that  she  made  the  first  advances,  the 
husband's  criminal  connection  with  other  women,  the 
had  terms  on  which  he  lived  with  his  wife,  his  improper 
treatment  of  her,  his  gross  negligence  and  inattention  in 
regard  to  her  conduct  with  respect  to  the  defendant,  and 
any  other  facts  tending  to  show  either  the  little  intrinsic 
value  of  her  society,  or  the  light  estimation  in  which  he 
held  it.  But  no  evidence  of  the  misconduct  of  the  wife* 
sicbsequent  to  her  connection  with  the  defendant  can  be 
received.     (2  Greenl.  Ev.  §  55,  56.) 

The  doctrine  in  respect  to  the  limit  of  damages  in  ac- 
tions for  adultery,  as  laid  down  by  Mr.  Greenleaf,  (2 
Greenl.  Ev.  §  253,)  is,  that  they  are  given  "  as  a  com- 
pensation, recompense,  or  satisfaction  to  the  plaintiff  for 
an  injury  actually  received  by  him  from  the  defendant. 
They  should  be  precisely  commensurate  with  the  injury^ 
neither  more  nor  less ;  and  this  whether  it  be  to  his  per- 
Vol.  rv.-28 
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son  or  estate."  On  the  other  hand,  Mr.  Sedgwick,  in 
his  treatise  on  ^^  The  Measure  of  Damages  in  Suits  at 
Law,"  (p  38,)  states  the  doctrine  thus :  ^^  Thus  far  we 
have  been  speiaJking  of  the  great  class  of  cases  where  no 
question  of  frauds,  malice^  gross  negligence^  or  oppression 
intervenes.  Where  either  of  these  elements  mingle  in 
the  controversy,  the!law,  instead  of  adhering  to  the  sys- 
tem, or  even  the  language  of  compensation^  adopts  a 
wholly  different  rule.  It  permits  the  jury  to  give  what 
it  terms jmnitory^  vindidivey  or  exemplary  damages;  in 
other  words,  blends  together  the  interest  of  society  and 
of  the  aggrieved  individual,  and  gives  damages,  not  only 
to  recompense  the  sufferer^  hut  to  punish  the  offender. ^^ 
And'in  another  passage  (p.  453  &  seq,)  he  proceeds  to 
show  that  this  rule  is  settled  in  England  and  in  the  gen- 
eral jurisprudence  of  the  United  States. 

See  Mr.  Greenleaf 's  reply  to  Mr.  Sedgwick,  2  Greenf . 
Ev.  §  253,  n  2,  and  Mr.  Sedgwick's  rejoinder,  or  at  least, 
his  comment  on  Mr.  Greenleaf  s  position,  Sedgw.  Dam. 
466,  note. 

It  is  apprehended  that  Mr.  Sedgwick's  statement  of 
the  doctrine  is  to  be  preferred  to  Mr.  Greenleaf  s,  as 
more  conformable  both  to  reason  and  authority.  See 
Chan.  Kent's  approval  of  it,  1  Kent's  Com.  618,  (ed. 
1851.) 
Bemediesfor  AdvUery  ;  W.  C. 
1*.  Action  of  Trespass  on  the  Case. 

To  recover  damages  of  the  adulterer  for  the  wrong, 
the  damages  being  estimated  in  the  manner  above  de- 
scribed. (1  Cliit.  PI.  163 ;  2  Bob.  Pr.  (2nd  ed.)  553-'4 ; 
8  Do.  431-'2  ;  V.  0.  1873,  c.  145,  §  6.) 
2^.  Action  of  Trespass  vi  et  armis. 

To  recover  in  like  manner  damages  of  the  adulterer. 
This  action  is  concurrent  with  the  action  of  trespass  on 
the  case  for  this  injury,  upon  the  principle  that  force  is 
necessarily  implied,  the  wife  liaving  no  power  to  consent; 
and  in  England  it  is  deemed  the  preferable  form,  be- 
cause there  may  be  joined  counts  for  breaking  and 
.  *  entering  the  plaintiff's  house,  or  if  the  facts  warrant  it, 

for  beating  the  plaintiff  himself.  (1  Chit.  PI.  192, 193 ; 
Guy  V.  livesay,  3  Cro.  (Jac.)  501 ;  Woodward  v.  Wal- 
ton, 2  Best.  &  Pul.  N.  R.  480-'81  &  seq ;  Ditcham  v. 
Bond,.  2  M.  &  S.  436;  3  Rob.  Pr.  (2nd  ed.)  431-'2.) 

The  husband  may  also  obtain  a  divorce,  a  mensa^  at 
common  law,  and  in  Yirginia,  a  vinculo  m/ttrimonii^ 
for  the  adultery  of  his  wife.     Sec  1  Insts.  Com  &  Stat. 
Law,  255,  264. 
ZK  Beating  of  the  Wif e.«  or  otherwise  Hi-using  her. 
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If  the  beating  or  ill-usage  be  only  a  common  assault, 
battery,  or  imprisonment,  the  law  gives  a  remedy  to  re- 
cover compensation  in  damages,  which,  however,  ought 
to  be  prosecuted  in  the  names  of  the  husband  and  wife 
jointly ;  but  if  the  beating  or  other  maltreatment  be 
very  enormous,  so  that  thereby  the  husband  is  deprived 
for  any  time  of  the  company  and  assistance  of  his  wife, 
the  law  then  gives  him  a  remedy  by  a  separate  action, 
in  which  the  wife  does  not  join,  for  this  ill-usage,  per 
quod  consortium  amisit ;  wherein  he  shall  recover  a  sat- 
isfaction in  damages,  not  for  the  pain  and  injury  sus- 
tained by  the  wife,  but  for  such  as  he  has  personally 
and  individually  suffered  by  the  loss  of  her  society  and 
aid  in  his  domestic  affairs,  and  by  the  charges  to  which 
he  has  been  subjected  in  consequence  of  the  defendant's 
wrong-doing.  (8  Bl.  Com.  140.) 
Hem-ediee  for  the  Beatingy  or  other  Ill-usage  of  the  wife ; 
W  C. 
I*'.  Action  of  Trespass  vi  et  armis. 

If  the  husband  and  wife  unite  in  the  action,  this  is, 
at  common  law,  the  proper  and  only  action  tor  the 
beating  of  the  wife,  or  any  similar  ill-usage,  accom- 
plished fry /orc^;  but  if  the  husband  sue  alone,  whilst  he 
may  and  perhaps  had  better  employ  this  form  of 
action,  for  the  reason  that  he  may  join  other  counts  for 
a  battery,  &c.,  to  himself,  he  may  also  sue  in  trespass 
on  the  case.  (1  Chit.  PI.  192^'3;  Guy  v.  LivesOT,  3 
Cro.  (Jac.)  501 ;  Woodward  v.  Walton,  2  Bos.  &  Pul. 
N.  R.  4:80-'81  &  seq;  Ditcham  v.  Bond,  2  M.  &  S. 
436;  2  Insts.  Com.  &  Stat.  Law,  378,  380;  3  Bl.  Com. 
140.) 
2^.  Action  of  Trespass  on  the  Case 

At  common  law,  this  action  is  proper  only  where 

the  husband  sues  alone,  the  injury  being  at  his  election, 

.   either  the  direct  or  the  consequential  resultant  of  the 

force  employed  by  the  wrong-doer;  but  as  observed  in 

the  preceding  paragraph,  and  as  implied  in  what  has 

{'nst  been  said,  the  action  of  trespass  in  et  armis  also 
ies.     (1  Chit.  PI.  192-.'3 ;  Batchelor  v.  Biggs,  2  Wm. 
Bl.  856  &  n  (e).) 

In  Virginia,  it  will  be  remembered,  "  In  any  case  in 
which  an  action  of  trespass  wUl  lie,  there  m^  be  main- 
tained an  action  of  trespass  on  the  case."  (V.  C.  1873, 
c.  145,  §  6.) 
2'.  Injuries  done  to  one  in  the  Belation  of  Pnrent  or  Ouar- 
dian. 

The  only  injury  which  can  be  done  to  one  in  the  rela- 
tion of  gitardiany  is  by  the  oMuction  of  his  ward,  which 
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also  is  one  of  the  injuries  to  which  a  parent  is  exposed, 
and,  therefore,  the  two  relations  may  be  considered  to- 
gether, the  injuries  being  classed  under  the  following 
heads:  (1),  Abduction  of  the  child  or  ward;  (2),  Beating 
of  the  child;  (3),  Seduction  of  daughters; 
W.  C. 
1«.  The  Abduction  of  a  Child  or  "Ward. 

There  has  never  been  made  any  doubt  that  the  abduc- 
tion of  a  ward  from  his  guardian  is  an  injury  remediable 
by  law ;  but  strange  as  it  may  seem,  it  has  been  much 

? questioned  whether  the  taking  away  an  infant  child 
rom  his  parent  is  a  civil  injury  for  which  any  action 
lies.  Before  the  abolition  of  tenure  in  chivalry,  (which 
was  by  12  Car.  II,  c.  24,  A.  D.  1660),  it  was  pretty 
well  settled  that  an  action  would  lie  for  taking  and 
carrying  away  a  child  that  was  the  porenCs  Aeir,  because 
he  might  thereby  lose  the  value  of  his  marriage^  (the 
writ  shall  say  cujus  maritagium  ad  ipsum  pertinet);  but  it 
seems  to  have  been  as  well  settled  that  for  no  other 
child  would  an  action  lie.  (RatclifE's  Case,  3  Co.  38  a 
&  b,  Barham  v.  Dennis,  2  Cro.  (Eliz.)  770 ;  Eyre  v. 
Countess  of  Shaftsbury,  2  P.  Wms.  116.)  When,  there- 
fore, by  the  abolition  of  the  military  tenures  in  chivalry, 
the  father  ceased  to  be  entitled  to  the  value  of  the  mar- 
riage of  his  son  and  heir,  it  was  not  unnaturally  doubted 
whether,  upon  the  principles  of  the  common  law,  an  ac- 
tion would  lie  for  the  abduction  of  any  child.  Black- 
stone  expresses  the  opinion,  however,  (although  the 
authorities  be  cites  hardly  sustain  the  conclusion),  that 
the  abduction  of  any  child  from  either  parent,  entitled 
to  its  custody,  was  at  common  law,  and  of  course  still 
is,  a  civil  injury,  for  which  the  parent  may  maintain  an 
action.  (3  Bl.  Com.  140-'41.)  And  indeed,  although 
the  authorities  of  Blackstone  afford  little  aid  to  his  con- 
clusion, (they  are  in  truth  adverse  to  it),  yet  it  is  hardly 
possible  to  doubt  that,  as  it  is  admitted  that  a  parent  is 
entitled  to  the  custody  and  education  of  every  one  of  his 
infant  children,  a  right  for  which  nature  irresistibly 
pleads,  so  there  must  be  a  remedy  whereby  the  inva- 
sion of  that  right,  by  the  abduction  of  the  child,  may  be 
effectually  redressed.  See  2  Kent's  Com.  193,  205 ; 
Eang  V.  De  Manneville,  5  East.  221 ;  1  Iiiste.  Com.  & 
Stat.  Law,  397  to  402. 
Remedies  for  the  abduction  of  Child  or  Ward ;  W.  C. 
1^.  Action  of  Trespass  vi  et  armis^  or  in  Virginia,  of  Tres- 
pass on  the  Case. 

In  this  action  the  parent  or  guardian  recovers  such 
damages  as  a  jury  shall  deem  proper  to  compensate 
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for  the  injury,  but  not  the  body  of  the  ward.  (1  Chit, 
PI.  192;  Gilbert  v.  Schwench  &  ux,  14  M.  &  W.  488; 
1  Instfi.  Com.  &  Stat.  Law,  438.)  Whilst  in  Yirgin  ia, 
in  consequence  of  the  statute  so  often  cited,  (V.  C, 
1873,  c.  146,  §  6,)  there  can  be  no  doubt  that  the  action 
of  trespass  on  the  case  will  lie  for  this  injury,  as  well  as 
trespass  vi  et  armis.  It  seems  that  at  common  law  also, 
case  is  available,  wherein  in  like  manner  damages  are 
recoverable.  (1  Chit.  PI.  192-'3.) 
2^*.  The  Writ  of  Bavishmmt  of  Ward, 

By  this  writ,  given  by  statute  13  Edw.  I,  c.  35,  is  re- 
covered the  hody  of  the  childy  tog  ether  with  darrtjagee  for 
the  taking  and  detention^  and  not  damages  alone  as  in 
the  remedy  last  mentioned.  The  statute  is  in  terms 
applicable  to  guardians^  but  a  parent  may  employ  it  as 
a  guardian  by  nature.  (1  Bl.  Com.  463,  n  (9) ;  1  Th. 
Co.  Lit.  338;  Bac.  Abr.  Guardian,  (F);  1  Insts.  Com. 
&  Stat.  Law,  401,  438.) 

This  being  a  remedial  writy  given  by  statute  prior  to 
4  Jac.  I,  not  local  to  England,  it  is  reserved  in  Virginia 
by  statute,  (V.  C.  1873,  c.  15,  §  2),  for  the  use  of  our 
people.     (1  Insts.  Com.  &  Stat.  Law,  401,  438.) 
3^*.  The  Writ  de  Custodia  lerroe  et  Hodredis. 

This  remedy  is  applicable  exclusively  to  guardians^ 
namely,  guardians  in  chivalry  and  in  socage;  and  as  we 
have  here  no  such  tenures  as  chivalry  and  socage,  and, 
therefore,  no  such  guardians,  the  proceeding  is  unknown 
with  us.  (1  Insts.  Coni.  &  Stat.  Law,  438.) 
4^.  The  Writ  of  Habeas  Corpus. 

The  writ  of  habeas  corpus  is  applicable  to  recover 
the  possession  of  a  child  or  ward,  when  it  is  too  young 
to  exercise  any  choice  as  to  the  person  with  whom  it 
prefers  to  remain.  As  any  custody  but  the  rightful 
one  is  then  an  unlawful  confinement^  the  court,  in  order 
to  give  its  legitimate  eflfect  to  the  writ,  must  determine 
who  is  entitled  to  the  custody.  (1  Insts.  Com.  &  Stat. 
Law,  401-'2,  438-'9;  Armstrong  v.  Stone  &  ux,  9 
Grat.  102.) 
6^.  The  Bill  in  Equity. 

The  bill  in  equity  is  generally  the  most  direct, 
eligible  and  usual  remedy  to  try  the  right  of  a  parent 
or  guardian  to  the  custody  of  a  child  or  ward.  The 
court  of  chancery,  as  representing  the  parental  and  pro- 
tecting power  of  the  commonwealth,  has  jurisdiction  to 
determine  controversies  touching  the  guardianship  of  a 
minor ;  and  in  extreme  cases,  as  we  have  seen,  even  to 
control  and  supersede  the  right  of  a  parent  to  the  cus- 
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tody  of  his  child.     (2  Stor.  Eq.  §  1340 ;  1  Lists.  Com. 
ife  Stat.  Law,  402,  898,  439.) 
2«.  The  Beating  of  Children. 

This  is  an  injury  of  which  it  is  believed  parents  alone 
(besides  the  child)  can  complain,  and  not  the  guardian, 
because  the  guardian  has  no  right  to  the  ward's  services, 
and  cannot,  therefore,  be  said  to  be  injured  by  his  being 
beaten  or  otherwise  ill-used.  Sed  guasre  ; 
W.  C. 
1^.  Action  of  Trespass  vi  et  armis. 

As  the  loss  of  service,  the  consequence  of  the  heating ^ 
is  the  ground  of  action,  the  plaintiff,  it  would  seem, 
would  at  common  law  be  at  liberty  to  declare  in  tres- 
pass on  the  case.  But  when  the  action  is  thus  for  an 
injury  really  committed  with  force,  it  is  also  admissible 
to  declare  in  trespass ;  and  there  is  an  advantage  some- 
times in  doing  so,  where  it  would  be  desirable  to  join 
other  counts  for  additional  wrongs  effected  by  force.  (1 
Chit.  PL  153,  194 ;  Woodward  v.  Walton,  2  Bos.  & 
Pul.  N.  B.  480-'81  &  seq ;  Ditcham  v.  Bond,  2  M.  & 
S.  436.) 
3^.  Action  of  Trespass  on  the  Case. 

The  action  of  trespass  on  the  case  seems  to  lie  at 
common  law  in  favor  of  a  parent  for  the  beating  of  his 
infant  child,  the  injury  (the  loss  of  service),  being  the 
consequence,  and  not  the  direct  effect  of  the  defendant's 
wrong-doing,  (1  Chit.  PI.  153) ;  but  however  it  may  be 
at  common  law,  in  Virginia,  by  statute,  (V.  C.  1873,  c. 
145,  §  6),  trespass  on  the  case  may  certainly  be  main- 
tained. 

Wliichever  action  is  employed,  the  recovery  in  dam- 
ages for  the  beating  of  the  child  is  the  same,  and  in 
either  case  is  such  an  amount  as  a  jury  shall  estimate 
will  afford  an  adequate  satisfaction  for  the  wrong  done, 
having  reference  to  the  explanation  already  given  of 
those  cases  where  it  is  allowable  to  make  the  damages 

{unitory,  vindictive,  or  exemplary.     {Ante^  p.  434.) 
he  Seduction  of  Daughters. 

This  also  is  an  injury  in  which,  as  is  supposed,  a  guar- 
dian can  have  no  part,  but  that  it  is  confined  to  parents, 
or  at  least  to  near  relations,  no  action  lying,  it  is  believed, 
in  behalf  of  a  guardian  for  the  seduction  of  his  female 
ward.  The  parent  himself  is  allowed  to  maintigbii  the 
action,  not  in  his  character  of  parent^  but  of  master  en- 
titled to  the  service  of  the  daughter,  and  therefore  en- 
titled to  recover  for  the  loss  of  service  resulting  from  the 
seduction.  Although,  when  upon  that  ground  the  court 
and  jury  have  obtained  legal  cognizance  of  the  cause. 
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the  damages  to  be  recovered  from  the  sedacer  are  not 
limited  bj  the  value  of  the  eervices  lost,  to  which  indeed 
not  the  slightest  regard  is  had ;  but  such  damages  are 
regulated  by  the  moral,  domestic,  and  social  aspects 
of  the  wrong,  being  always  of  the  character  described  by 
Mr.  Sedgwick  as  punitory j  vvidictive^  and  exemplary.  (3 
Bl.  Com.  140,  n  (27.);  Sedg.  Dam*s  38,  463  &  seq; 
Ante^  p.  434.) 

At  common  law  it  is  necessary,  in  order  to  maintam 
the  action,  to  prove  that  there  existed  between  the  parent 
and  child  t?ie  relation  ot  master  and  servant,  and  also 
aome  acta  of  servioej  although  the  most  trifling  are  suffi- 
cient. There  is  no  need  to  prove  a  contract  of  service; 
and  if  the  daughter  be  under  age^  she  is  presumed  to  be 
still  under  the  parent's  control  and  protection,  although 
she  does  not  reside  with  him;  but  if  she  be  of  age,  she 
must  be  in  her  father's  service,  so  as  to  constitute  in  law 
and  in  fad  the  relation  of  inaster  and  servant;  and, 
therefore,  if  she  be  residing  elsewhere  than  in  his  family 
when  the  seduction  takes  place,  he  cannot  maintain  the 
action,  unless  it  appear  that,  notwithstanding  her  resi- 
dence elsewhere,  she  was  still  in  his  servicey  and  was 
absent  with  the  intention  of  returning  to  his  roof.  (3 
Bl.  Com.  140,  n  (27} ;  Postlethwaite  v.  Burke,  8  Burr. 
1878 ;  Bennett  v.  Allcott,  2  T.  R.  166 ;  Nickles  v.  Stry- 
ker,  10  Johns.  (N.  Y.)  115 ;  2  Rob.  Pr.  (2nd  ed.)  657 
<fe  seq ;  Lee  v.  Hodges,  13  Grat.  729-'30.) 

In  Virginia,  by  statute  (V.  0.  1873,  c.  145,  §  1),  "An 
action  for  seduction  may  be  tnaint^ned  without  any  alle- 
gation or  proof  of  the  loss  of  the  service  of  the  female  by 
reason  of  the  defendant's  wrongful  act."  But  this  does 
not  dispense  with  the  necessity  of  proving  the  relation  of 
master  and  servant^  iso  that  if  it  appears  that  that  relation 
does  not  exist,  the  action  cannot  bo  supported.  (Lee  v. 
Hodges,  13  Grat.  738  &  seq ;  Grinnell  v.  Wells,  7  Man. 
&  Grang.  (49  E.  C.  L.)  1033;  Hewitt  v.  Prime,  21 
Wend.  (St.  T.)  80;  2  Rob.  Pr.  (2nd  ed.)  561-'2.) 

The  daughter  is  a  competent  witness,  and  in  order  to 
enhance  the  damages,  may  prove  that  the  defendant  pro- 
mised to  marry,  and  had  thus  debauched  her.  (White  v. 
Campbell,  13  Grat.  573) ;  and  although  she  is  not  an 
indispensable  witness,  yet  the  omission  on  the  part  of  the 
plaintiff  to  examine  her  would  be  open  to  observation, 
and  woidd  probably  affect  injuriously  the  plaintiff's  cause. 
(Farmer  v.  Joseph,  1  Holt.  (3  E.  0.  L.)  451.)  We  have 
seen  that  the  daughter  may  be  allowed  to  prove  that  de- 
fendant prevailed  by  a  promise  of  marriage,  (contrary  to 
Lord  Ellenborough's  ruling  in  Dodd  v.  Norris,  3  Campb. 


440  YmDIOATING,  BTO.,  BiaHTB  VIOLATED.  [bOOK  IV. 

519) ;  and  a  fortiori  may  evidence  be  given  that  defend- 
ant profesBed  to  visit  the  family,  and  was  received  there 
as  the  daughter's  suitor.  (Elliott  v.  Nicklin,  5  Price  (2 
Enff.  Exch.)  641.) 

The  defendant,  in  mitigation  of  damages,  may  adduce 
evidence  of  thfe  improper,  negligent  and  imprudent  con- 
duct of  the  plaintiff  himself ;  as  where  he  knew  that  de- 
fendant was  a  married  man,  and  allowed  his  visits  in  the 
expectation  of  a  divorce ;  and  so  evidence  of  the  un- 
chastity  of  the  daughter  with  other  men  is  also  admissi- 
ble in  mitigation.  (Verry  v.  Watkins,  7  Car.  &  P.  (32 
E.  C.  L.)  628 ;  3  Bl.  Com.  140,  n  (27).) 

Expenses  actually  incurred,  including  such  as  plaintiff 
is  legally  bound  to  pay,  although  he  may  not  have  paid 
them,  should  be  included  in  the  estimate  of  damages,  in 
making  up  which  '^the  jury  may  and  ought  to  consider 
the  wounded  feelings,  distress  and  anxiety  suffered  by 
the  plaintiff,  and  the  state  of  the  family,  where  there  are 
other  children  whose  morals  may  be  corrupted  by  the 
example  of  an  erring  sister,  and  whose  prospects  in  life 
may  be  clouded  by  her  disgrace.  (Bedford  v.  McKonl, 
3  Esp.  120 ;  Andrews  v.  Arkey,  8  Car.  &  P.  (34  E.  C. 
L.)  7 ;  Dixon  v.  Bell,  1  Stark.  (2  E.  C.  L. )  287.) 
Hemedies  for  Seduction  of  Daughter;  W.  C. 
1^,  Action  of  Trespass  vi  et  Armis. 

The  action  of  trespass  vi  et  armis  lies  for  the  seduc- 
tion of  a  daughter  on  the  same  principle,  as  we  have 
seen,  authorizes  it  in  case  of  adultery  with  a  wife, 
namely :  that  the  female,  in  either  case,  is  considered 
as  having  no  power  to  consent.  And  the  same  consider- 
ation renders  it  frequently  the  more  eligible  action;  as 
that  a  count  for  breaking  and  entering  the  father's  pre- 
liiises,  or  for  some  other  violent  injury,  may  also  be 
introduced.  (1  Chit.  PI.  162-'3 ;  W  oodward  v.  Wal- 
ton, 2  Bos.  &  rul.  476,  480  &  seq ;  Ditcham  v.  Bond, 
2  M.  &  S.  436.) 
2^.  Action  of  Trespass  on  the  Case. 

The  action  of  trespass  on  the  case  seems  certainly  to 
lie  for  the  seduction,  the  injury,  in  one  aspect  at  least, 
being  consequential  and  not  immediate  upon  the  force. 
But  at  all  events,  such  action  lies  in  Yirginia  by  statute. 
(V.  C.  1873,  c.  145,  §  6.) 

In  both  these  actions  damages  are  recovered  such  as 
a  jury  shall  think  an  adequate  compensation  for  the 
wrong. 

It  may  be  mentioned  also,  that  our  statutes  punish 
as  a  felony^  in  the  discretion  of  the  jury,  the  illegal 
seizing,  talang  or  secreting  a  child  (no  age  indicated). 
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from  the  person  haying  lawful  charge  of  such  child. 
(V.  C.  1873,  c.  188,  §  18) ;  and  also  as  a  felony,  the  taking 
away,  and  detaining  a&ainst  her  will,  any  female,  with 
intent  to  marry  or  aejUe  her^  or  to  cause  it  to  be  done,  or 
the  taking  from  any  person  having  lawfnl  charge  of  her, 
a  female  under  sixteen  yeare  of  age,  for  the  purpose  of 
conciMnage  or  prostitution.  (Y.  C.  1873,  c.  187,  §  17.) 
They  likewise  punish  as  a  felony  the  seduction  of  any 
unmarried  female  of  previous  chaste  character  under 
promise  of  marriage.  (V.  C.  1873,  c.  187,  9  16.) 
8'.  Injuries  done  to  Persons  in  the  Helation  of  Master. 

To  the  relation  between  master  and  servant^  and  the 
rights  accruing  therefrom,  there  are  three  species  of  inju- 
ries incident,  namely :  (1),  Retaining  another  man's  servant 
before  his  time  is  expired ; .  (2),  Beating  or  confining,  or 
otherwise  mis-using  him  in  such  a. manner  that  he  is  not 
able  to  perform  his  work ;  and  (3),  Seducing  a  female  ser- 
vant, so  that  by  the  consequences  thereof  the  master  loses 
her  services ; 
W.  C. 
1<.  Betaining  another  man's  servant  before  his  time  has 
Expired. 

To  retain  another  man's  servant  during  the  time  he 
has  agreed  to  serve  his  present  master,  as  it  is  an  un- 
gentleman-like,  so  it  is  also  an  illegal  act  For  every 
master  has  by  his  contract  purchased  for  a  valuable  con- 
sideration the  service  of  his  domestics,  and  other  ser- 
vants for  a  limited  time;  the  inveigling  or  hiring  them^ 
therefore,  which  induces  a  breach  of  this  contract,  is  an 
injury  to  the  master;  and  for  that  injury  the. law  gives 
him  a  remedy ;  and  he  may  also  have  an  action  against 
the  servant  for  the  non-performance  of  his  agreement* 
But  if  the  new  master  was  not  apprized  of  the  former 
contract,  no  action  lies  against  Aim,  unless  upon  demand 
he  refuses  to  restore  the  servant.  (3  Bl.  Com.  141-'2.) 
Remedies  for  Ketaining  another  man^s  servant;  W.  C. 
1^.  Action  of  Trespass  on  the  Case. 

The  injury  being  one  not  accomplished  by  force, 
either  actual  or  implied,  trespass  vi  et  armis  is  never 
proper.  The  redress  is  afforded  in  trespass  on  the 
case,  by  means  of  damages  assessed  by  a  jury,  and  such 
as  the  jury  shall  deem  adequate,  subject  as  in  other 
cases,  to  the  considerations  which  in  law  limit  the 
jury's  discretion.  (Sedgw.  Dam.  88,  545.) 
2^.  In  case  of  Apprentices,  Trespass  on  the  Case  in  As- 
sumpsitj  or  Debt. 

In  the  case  of  an  apprentice,  provision  is  made  by 
statute  (V.  C.  1873,  c.  1^2,  §  16,)  that  where  one 
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knowtngly  emplojB,  conceals,  or  harbors  him,  he  shall 
pay  the  master  $8  a  day,  for  each  day,  in  addition  to  the 
damage  sustained  by  the  master,  and  be  required  more- 
over to  enter  into  a  recognizance  to  keep  the  peace  and 
be  of  good  behavion  And  this  penalty  of  $3  a  day 
the  master  may  recover,  as  all  other  legal  penalties  are 
recovered,  by  the  action  of  debt  or  of  assump^t^  or  in 
Virginia  by  motion.  (3  Bl.  Com.  159  to  161;  V.  0. 
1873,  c.  163,  §  6;  Id.  c.  147,  §  1.) 

It  may  be  also  mentioned  that  besides  these  two 
sorts  of  amends  to  the  master^  where  the  wrong-doer 
actually  entices  the  apprentice  away  from  the  master, 
or  without  the  latter's  consent,  takes  or  carries  him 
away,  he  forfeits  to  the  commomoeaUh  a  fine  of  $20. 
(V.  C.  1873,  c.  122,  §  16.) 
fi^.  Beating  or  otherwise  Misusing  the  Servant,  so  that  he 
cannot  render  to  the  Master  full  service. 

This  injury  depends  upon  the  same  principle  as  the 
last,  viz:  the  property  which  by  his  contract  tiie  master 
has  acquired  in  the  labor  of  the  servant.  And  in  this 
case  the  servant  also  has  a  right  of  action  for  the  injury 
done  to  him,  which  is  quite  distinct  from  that  suffered 
by  the  master.    (3  Bl.  Com.  142.) 

The  ground  of  action,  on  the  part  of  the  master,  is 
the  loss  of  service  (the  averment  in  the  declaration  being 
per  quod  servitium  amisitj)  and  it  seems  that  nothing  can 
be  recovered  but  the  value  of  the  services  lost,  and  what- 
ever incidental  expenses  of  illness,  &c.,  may  have  been 
incurred.    It  is  not  a  case  for  exemplary  or  vindictive 
damages;  and  it  would  seem  that  nothing  can  be  allowed 
for  injury  to  feelings,  &c.     (Sedgw.  Dam.  553-'4.) 
Remedies  for  BeaUnffj  ^.,  Servanij  ^. 
W.  C. 
1^.  Action  of  Trespass  vi  et  armis. 

By  this  action  damages  are  recovered  by  the  master, 
commensurate  with  the  injury  suffered,  the  measure 
being  for  the  most  part  only  the  loss  of  service  ensuing 
from  the  beating.     (1  Chit.  PL  168,  192.) 
2^.  Trespass  on  the  Case. 

As  the  damages  to  the  master  from  the  beating  of 
the  servant  are  consequential^  the  action  may  be  at 
common  law  trespass  on  the  case,  per  guod  servitium 
amisU.  (1  Chit.  PI.  163,  192.)  But  in  Virginia,  our 
statute  allowing  an  action  of  trespass  on  the  case  to  be 
brought  wherever  trespass  vi  et  armis  would  lie,  (Y. 
C.  1873,  c.  146,  $  6),  removes  all  possibility  of  doubt. 
8'.  Seduction  of  Female  Servants. 

It  is  under  the  guise  of  this  injury,  as  we  have  seen,  and 
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thus  only,  that  a  parent  is  allowed  to  bring  before  a 
jury  the  great  outrage  of  the  betrayal  of  a  daughter's 
innocence.  To  be  stire,  when  it  is  made  to  appear  that 
the  relation  of  master  and  servant  exists,  and  that  any, 
the  slightest  loss  of  service  has  occurred,  the  case  being 
thus  technically  brought  within  the  cognisance  of  the 
juiy,  they  may  and  do  give  such  damages  as  the  real 
nature  or  the  wrong  demands,  without  any  regard  to  the 
grounds  on  which  the  action  is  founded.  In  other  cases 
of  seduction  of  female  servants,  however,  where  no  other 
relation  exists  but  that  of  master  and  servant,  the  dam- 
ages are  more  uniformly,  and  perhaps  invariably  measured 
by  the  mere  lo%%  of  service.  But  see  Sedgw.  Dams.  542 
to  544,  568-'4. 
JSemediea  for  seduction,  of  female  servant :  W.  0. 
1^.  Action  of  Trespass  m  et  armis. 

The  action  of  trespass  vi  et  armis  is  admissible  be- 
cause, as  we  have  seen,  the  female  has  no  power  to  con- 
sent^ and,  therefore,  in  contemplation  of  law,  the  injury 
is  ao€X>mplished  with  force ;  and  trespass  is  commonly 
preferred  to  trespass  on  the  case,  inasmuch  as  it  allows 
other  counts  for  breaking  and  entering  the  master's 
premises,  &c.,  to  be  inserted.  (1  Chit.  PI.  153,  192.) 
The  recovery,  of  course,  is  in  damages^  according  to  a 
jury's  estimate  of  the  wrong  inflicted,  as  already  ex- 
plained. 
2^.  Action  of  Trespass  on  the  Case. 

Trespass  on  the  case  lies  at  common  law,  the  measure 
and  mode  of  recovery  {in  damages)^  being  the  same  as 
in  trespass,  (1  Chit.  PL  163,  192),  and  a  fortiori  under 
our  statute.     (V.  C.  1873,  c.  145,  §  6.) 

It  will  be  remembered,  that  in  Virginia  ^^an  action 
for  seduction  may  be  maintained  without  any  allega- 
tion or  proof  of  the  loss  of  the  services  of  thefemaley 
by  reason  of  the  defendant's  wrongful  act,"  (V.  0. 1873, 
c.  145,  §  1);  a  provision  which  is  interpreted  to  mean 
that  it  is  the  loss  of  servicSj  the  allegation  and  proof 
of  which  are  dispensed  with,  and  not  the  relation  of 
"master  and  servant^  which  must  still  be  alleged  and 
proved  as  before.    (Hodges  v.  Lee,  13  Orat.  726.) 

And  here  the  observation  may  be  reiterated,  that  by 
recent  statute,  seduction  nnAieT  promise  of  marriage^  oi 
an  unmarried  female,  of  previous  chaste  character,  is 
declared  to  be  a^<^(7ny,  punishable  by  confinement  in  the 
penitentiary  from  one  to  ten  years;  but  with  the  proviso 
that  'the  subsequent  marriage  of  the  parties  may  be 
pleaded  in  bar  of  a  conmctiony  which  last  is  possibly  the 
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best  result  the  statute  is  likely  to  accomplish.     (V.  C. 
1873,  c.  187,  §  16.) 

Before  passing  from  the  contemplation  of  the  injur- 
ries  done  to  the  several  relative  rights^  the  student  is 
desired  to  observe,  that  the  law  takes  notice  only  of  the 
wrong  done  to  the  superior  of  the  parties  related,  by 
the  breach  and  dissolution  of  either  the  relation  itself, 
or  at  least,  the  advantages  accruing  therefrom  ;  while 
the  loss  of  the  inferior^  by  such  injuries  is  totally  unre- 
garded.   One  reason  for  which,  as  Blackstone  observes, 
may  be  this,  that  the  inferior  hath  no  kind  of  property 
in  the  company,  care,  or  assistance  of  the  superior,  as 
the  superior  is  held  to  have  in  those  of  the  inferior; 
and,  therefore,  the  inferior  can  suffer  no  loss  or  injury. 
The  wife  cannot  recover  damages  for  the  beating  of 
her  husband,  nor  for  his  adultery,  for  she  hath  no  sepa- 
rate interest  in  anything,  in  a  court  of  law,  during  the 
coverture.     The  child  hath  no  property  in  his  father  or 
guardian,  as  they  have  in  him,  for  the  sake  of  giving 
him  education  and  nurture.     Yet  by  the  old  common 
law,  the  wife  or  the  child,  if  the  husband  or  parent  he 
slain^  has  a  peculiar  species  of   criminal  prosecution 
allowed  in  the  nature  of  a  civil  satisfaction,  which  ia 
called  an  appeal.     (3  Bl.  Com.  142-'3,)     And  in  Vir- 
ginia, by  statute,  (V.  C.   1873,  c.  14:6,  §  7  to  10),  a 
more  effective  civil  satisfaction  is  provided  by  means 
of  an  action.     And  so  the  servant  whose  master  is 
disabled   does  not  thereby   lose   his   maintenance   or 
wages.     He  has  no  property  in  his  master,  and  if  he 
receives  his  part  of  the  stipulated  contract,  he  suffers 
no  injury,  and  is,  therefore,  entitled  to  no  action  for 
any  battery  or  improvement  which  such  master  may 
happen  to  endure. 
2*.  Wrongs  which  Affect  the  Property^  and  Remedies  therefor. 
We  are  now  to  enter  upon  the  discussion  of  such  injuries 
as  affect  the  righte  of  property ^  together  with  the  remedies 
which  the  law  has  given  to  repair  or  redress  them.     And 
here  it  is  natural  to  follow  the  division  of  property  into  per- 
sonal and  real :  personal^  which  consists  in  goods,  money, 
and  all  other  moveable  chattels  and  things  thereunto  inci- 
dent— ^a  property  which  may  attend  a  nuzn^e  pierson  wherever 
he  goes,  and  from  thence  receives  its  denomination;  and 
r^rproperty,  whichconsists  of  such  things  as  are  permanent, 
fixed  and  immovable,  as  lands,  tenements  and  hereditaments 
of  all  kinds,  which  are  not  annexed  to  the  person,  nor  can 
be  moved  from  the  place  in  which  they  subsist. 

First,  then,  we  are  to  consider  the  injuries  that  may  be  of- 
fered to  the  rights  touching  personal  prcperty  ;  and  of  these. 
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first,  the  rights  touching  personal  property  in  possession,  and 
then  those  that  are  in  action  only.     (3  Bl.  Com.  144) : 
W.  0.  ^ 

1®.  Wrongs  which  aflfect  Personal  Property,  and  Remedies 
therefor;   W.  C. 
1'.  Wrongs  which  aflfect  Personal  Property  in  Possession,  and 
Bemedies  therefor. 

The  rights  which  relate  to  personal  property  in  posses- 
sion are  liable  to  two  species  of  injuries  ;  the  amotion  or 
deprivation  of  that  possession;  and  the  dlmse  or  damage 
of  the  chattels,  while  the  possession  continues  in  the  trae 
and  legal  owner.    The  former,  or  deprivation  of  possession , 
is  also  divisible  into  two  branches :  the  unjust  and  unlaw- 
ful taking  them  away;B,nd   the   unjnst  detaining  them, 
though  the  orififinal   taking  might   be   lawful.     (3   Bl 
Com.  144); 
W.  C. 
1«.  Wrongs  to  Personal  Property  in  Possession,  by  .Depri- 
vation of  the  Possession,  and  Bemedies  therefor;  WT  C. 
1^.  Wrongs  to  Personal  Property  in  Possession  by  Un- 
lav^ul  Taking,  and  Remedies  therefor. 

The  right  of  property  being  once  legally  acquired 
and  preserved,  and  transmitted  by  proper  legal  modes 
of  conveyance,  it  follows  that  when  I  have  gained  a 
rightful  possession  of  toy  goods  and  chattels,  by  what- 
soever means,  whoever  either  by  fraud  or  force  dis- 
possesses me  of  them,  is  guilty  of  a  transgression 
against  the  law  of  society,  and  indeed,  secondarily, 
against  the  law  of  nature ;  for  there  must  be  an  end 
of  all  social  commerce  between  man  and  man,  unless 
private  possessions  be  secured  against  unjust  invasions ; 
and  if  an  acquisition  of  goods,  by  either  force  or  fraud, 
were  allowed  to  be  a  sufficient  title,  all  property  would 
soon  be  confined  to  the  most  cunning  or  the  strongest, 
and  the  weak  and  simple-minded  part  of  mankind 
(which  is  by  far  the  most  numerous  division),  could 
never  be  secure  of  their  possession. 

The  vyro^ygfxd  taking  of  goods  being  thus  most  clearly 
an  injury,  it  remains  to  inquire  into  the  appropriate 
remedies  for   obtaining  satisfaction   therefor.     (3  Bl 
Com.  146,) 
Remedies  for  the  Unlawful  Taking  of  Goods;  W.  C. 
1^  Action  of  Replevin. 

To  replevy  (re-pUgiare),  means  to  deliver  back  goods 
and  chattels  upon  pledges  (plegii).  The  pledges  or 
security  may  be  to  do  any  thing  that  may  be  stipula- 
ted ;  e.  g.  to  pay  money,  to  have  the  property  in  ques- 
tion, or  any  other,  forthcoming  to  be  sold,  &c.,  to 
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prosecute  with  effect  a  suit  touching  the  title,  and  to 
comply  with  the  judgment  of  the  court,  &c.,  &c.  The 
action  of  replevin  is  designed  to  recover  the  specific 
chattel  which  is  alleged  to  have  been  unlawfully  taken^ 
and  derives  its  name  from  the  circumstance  that  it  is 
begun  by  an  immediate  reetoratian  of  the  property  to 
the  party  complaining,.upon  his  executing  a  bond  with 
good  security  {plegii)^  to  prosecute  with  effect  his  ac- 
tion to  try  the  title,  and  to  comply  with  the  judgment 
of  the  court.  If  the  plaintiff  is  successful  he  not  only 
recovers  his  goods,  (which,  as  we  have  seen,  are  re^ 
stored  to  him  at  the  very  commencement  of  the  pro- 
ceedings,) but  dmnagee  alao^  for  the  taking  and  the 
detention.  (3  Bl.  Com.  146,  &  n  (1) ;  (1  Chit.  PL  185 
&  seq ;  Rob.  Forms,  3,  384,  122.) 

This  is  an  extremely  wholesome  and  effective  ro- 
medy  for  any  unlawful  taking  of  goods  by  whatsoever 
means,  and  is  not  restricted,  as  Blackstone  represents, 
(3  Bl.  Com.  145,)  to  unlawful  taking  ly  way  of  die- 
tress.  (1  Chit.  PI.  188 ;  Shannon  v.  Shannon,  1  Sch. 
&  Lefroy,  324,  327.)  It  has,  however,  it  seems,  been 
rarely  employed  save  in  connection  with  unlawful 
distresses,  and  in  Virginia,  by  act  of  1823,  was  expressly 
limited  thereto,  although  prior  to  that  statute  it  had 
been  held  with  us  to  be  applicable  to  any  case  of  unlaw- 
ful taking.  (Yaiden  v.  Bell,  3  Band.  448 ;  see  3  Bob. 
Pr.  (2nd  ed.)  473-'4.) 

At  the  revisal  of  the  laws,  in  1849,  the  revisers,  in 
view  of  the  previous  statutory  restriction  of  replevin 
to  unlawful  distresses,  and  its  restriction  in  practice  to 
the  same  for  an  indefinite  time  previously ;  and  in  view 
also  of  the  fact,  that  in  consequence  of  the  narrow 
range  of  its  application,  counsel  were  comparatively 
unfamiliar  with  its  use,  thus  making  the  proceedings 
in  it  more  perplexing  and  dilatory  man  its  forms  re- 
quired, recommended  that  it  be  either  expressly  made 
applicable  to  all  manner  of  illegal  taking^  or  be  abol- 
isAedj  indicating  a  preference  for  the  latter.  Accord- 
ingly it  was  enacted  that  '^  no  action  of  replevin  shall 
be  brought  after  the  commencement  of  this  chapter^ 
(July  1st,  1850,)  except  for  a  cause  of  action  wnich 
arose  before  such  commencement,  and  for  which  it 
was  capable  of  being  brought  at  the  time  the  same 
arose."  (V.  C.  1873,  c.  146,  §  4  ;  3  Bob.  Pr.  (2nd  ed.) 
482-'3.) 

It  was  obviously  needful,  however,  to  supply  the 
place  of  replevin  with  some  other  proceeding,  which 
the  revisers  essayed  to  do  by  means  of.  the  process  of 
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inUrpleadeTj  and  of  the  fartkcaming  or  ddivery  handSy 
no  very  inadequate  substitutes  for  replevin  as  it  ex- 
isted under  the  act  of  1823,  but  very  insufficient  in- 
deed, according  to  the  common  law  idea  thereof.  (3 
Bob.  Pr.  (2nd  ed.)  482-'3 ;  V.  0. 1873,  c.  149,  §  2,  3, 
6,7;  Id.  c  189,  S  1,  4.) 
2^  Action  of  Detinue. 

The  design  of  the  action  of  detinue  is  to  recover  the 
specific  chattel  iUegaUy  iaken^  (and  of  course,  therefore, 
uUgaUy  detained,)  together  with  damages  for  the  de- 
tention. And  in  case  the  specific  chattel  is  not  to  be 
had,  the  valtie  thereof  is  to  be  recovered,  toother 
with  damages  for  detention.  The  action  itself  con- 
templates that  it  may  be  needful  to  resort  to  the  alter- 
native of  recovering  the  value ;  and,  theref ore»  as  well 
in  the  writ  of  summons  as  in  the  declaration,  the  value 
of  the  chattel  is  stated.  (1  Chit.  PL  137  &  seq ;  3 
Bob.  Pr.  (2nd  ed.)  467  &  seq ;  Ante  p.  348.) 

It  is  a  common  doctrine  in  the  books  (sanctioned 
by  Blackstone,  3  Bl.  Com.  151,)  that  the  action  of 
detinue  cannot  be  supported  where  the  defendant  took 
the  goods  wrongfully;  an  opinion  which,  adverse  as  it 
is  to  convenience  and  to  apparent  reason,  seems  to 
have  no  better  foundation  than  the  dictum,  of  Briarij 
C.  /.,  in  the  time  of  Henry  VII,  who  is  reported  in 
the  year  book,  6  H,  7,  9,  to  have  held  that  in  such 
case  the  action  would  not  lie,  and  on  the  fallacious 
reasoning  that  by  the  trespass  the  plaintifPs  title  to 
the  chattel  was  divested,  and  consequently  that  at  the 
commencement  of  the  action  the  ownership  was  not 
in  hioL 

Even  in  the  same  case,  Yavasor,  J.  was  of  a  con- 
trary opinion,  and  the  chief-justice's  idea,  that  the 
property  can  be  chaneed  by  the  trespass,  is  altogether 
without  foundation,  ipr  even  though  the  trespasser 
should  die  possessed,  the  property  is  still  not  altered. 
It  would  indeed  be,  moreover,  an  anomalous  thing  to 
allow  the  defendant  to  derive  a  benefit  from  his  own 
wrong.  The  inconvenience  of  the  supposed  doctrine 
is  also  a  strong  argument  against  it,  and  as  Lord 
Coke  says,  ^^  an  argument  (tb  inconvenienti,  is  strong  to 
prove  it  (any  doctrine)  against  law,  as  often  hath  been 
observed."  (1  Th.  Co.  lit.  18.)  For  if  the  doctrine 
in  question  were  law,  many  cases  of  unlawful  taking 
would  be  without  adequate  remedy.  Thus,  as  it  was 
said  by  Willes,  C.  J.,  in  Kettle  v.  Bromsall,  Willes, 
B.  120,  ^4n  trover  only  damages  can  be  recovered;  but 
the  things  lost  may  be  of  that  sort,  as  medals,  pic- 
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tnreB,  or  other  pieces  of  antiquity,  (and  this  seems  to 
be  the  present  case,)  that  no  damages  can  be  an  ade- 
quate satisfaction;  but  the  party  may  desire  to  re- 
cover the  things  themselves,  which  can  only  be  done 
in  detinue."  Upon  the  whole,  there  seems  no  reason 
to  doubt  that  detinue  lies  wherever  a  specific  chattel 
is  unlawfully  withheld  by  the  wrong-doer,  whether  it 
were  originally  taken  lawfully  or  unlawfully.  (1  Chit. 
PL  138,  140.) 

Detinue  is  in  one  particular  an  anomalous  action ; 
it  is  difficult  to  decide  whether  it  ought  to  be  classed 
amongst  actions  ex  contractu  or  ex  <micto.  The  right 
to  join  detinue  with  debt,  and  the  ability  to  use  de- 
tinue to  recover  goods  in  pursuance  of  the  terms  of  a 
bailment  to  defendant,  seem  to  afford  grounds  for 
reckoning  it  an  action  ex  contractu;  whUst  the  fact 
that  it  lies  wherever  the  chattel  in  question  is  illegally 
withheldj  notwithstanding  there  be  no  contract^  but 
the  possession  of  defendant  was  acquired  exclusively 
hy  tort^  mark  it  as  an  action  ex  delicto.  Upon  the 
whole,  it  seems  most  proper  to  range  it  in  the  latter 
class  of  actions.     (1  Chit.  PL  138.) 

The  action  of  detinue  was  at  common  law  liable  to 
the  trial  by  wager  of  law,  (Ante,  p.  368,  &c.),  which 
led  in  a  great  degree  to  the  disuse  of  the  action.  But 
in  Yirginia  it  is  a  usual  action,  and  was  formerly  espe- 
cially frequent  for  the  recovery  of  slaves,  who,  for  the 
most  part,  possessed  in  the  eyes  of  claimants  thereof, 
SLpretium  affectionis,  which  made  the  latter  desirous 
to  recover  them  &pecifica)ly.  (3  Rob.  Pr.  (2nd  ed.) 
468 ;  Austin's  Ex'or  v.  Jones,  Gilm.  350.) 

The  judgment  in  detinue  is  that  plaintiff  "recover 
against  the  defendant  the  specific  chattel  demanded, 

of  the  price  of dollars,  as  aforesaid,  (that  is,  as 

ascertained  by  the  verdict  of  the  jury),  if  the  same  is 
to  be  had ;  but  if  not,  then  the  price  aforesaid  of  the 
same,  together  with  his  damages  assessed  as  aforesaid, 
(t.  e.  by  the  jury),  and  his  costs  about  his  suit  in  this 
behalf  expended."  (Kob.  Forms,  112.)  Whilst,  there- 
fore, if  the  chattel  has  perished  before  the  bringing 
of  the  suit,  detinue  1b  not  a  proper  action,  (Caldwell 
V.  Fen  wick,  2  Dana.  (Ky.)  333) ;  yet  if  it  perishes 
pending  the  suit^  judgment  msij probably  still  be  given 
as  above,  the  plaintiff  actually  recovering,  of  course, 
only  the  alternative  value.  (Austin's  Ex'or  v.  Jones, 
Gilm.  341.)    Sed  qucere. 

The  gist  of  the  action  is  the  detainer  by  the  defen- 
dant of  Xh^plaintifTe property,  howsoever  he  came  by 
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it,  whether  by  bailment,  by  finding,  or  tortiously ;  and 
thoagh  a  bailment  or  finding  be  stated  in  the  declarar- 
tion,  it  cannot  be  controverted,  and  need  not  be  proved. 
The  sole  inquiry  is,  whether  the  chattel  is  hisj  and 
whether  the  defendant  wrongfully  detains  it ;  and 
that  being  resolved  in  the  plaintiff's  favor,  he  is  en- 
titled to  maintain  the  action.  (3  Rob.  Pr.  468-'9 ; 
Gledstane  v.  Hewitt,  1  Or.  &  Jerr.  570 ;  Whitehead 
V.  Harrison,  6  Q.  B.  (43  E.  0.  L. )  423 ;  Clements  v. 
Flight,  16  M.  &  W.  60 ;  Olossman  v.  White,  7  Man. 
Gr.  &  Scott,  (63  E.  0.  L.)  54.) 

Let  it  be  observed,  then,  that  in  order  to  support 
an  action  of  detinue,  it  is  necessary,  (1),  That  the 
plaintiff  should  have  a  general  vr  special  property  in 
what  he  seeks  to  recover ;  and  (2),  That  the  defendant 
must  himself  have  had  possession  of  the  chattel  at 
some  time  anterior  to  the  commencernent  of  the  action. 
(3  Rob.  Pr.  (2nd  ed.)  469-'70.)  Hence,  where  the 
plaintiff  had  committed  the  title-deeds  of  an  estate  to 
a  conveyancer,  in  order  to  prepare  certain  family-set- 
tlements alienating  his  interest^  and  the  settlements 
were  prepared  and  executed  accordingly,  and  defen- 
dant refused  to  deliver  back  the  title  papers  because 
his  charge  for  preparing  the  conveyance  had  not  been 
paid,  it  was  held  that  the  plaintiff  must  be  non-suited 
(without  calling  upon  the  defendant),  for  that,  under 
the  circumstances  stated  above,  he  had  no  property  in 
the  deeds  at  the  time  the  action  was  commenced. 
(Philips  V.  Robinson,  4  Bingh.  (18  E.  C.  L.)  106.) 
And  so,  on  the  other  hand,  whilst  detinue  lies  not 
against  one  who  never  had  possession  of  the  chattel 
in  question,  it  does  lie  against  him  who  once  had  it, 
but  has  parted  with  it  otherwise  than  in  due  course  of 
law.  (3  Rob.  Pr.  (2nd  ed.)  470 ;  Southcote's  Case, 
4  Co.  83  b.)  Thus,  in  Jones  v.  Dowle,  9  M.  &  W. 
19,  which  was  an  action  of  detinue  for  a  picture 
bought  by  the  plaintiff  at  auction,  of  defendant,  who 
by  mistake  had  delivered  it  to  one  Clift,  and  Clift  re- 
fusing to  surrender  it,  this  action  was  brought  against 
the  auctioneer.  It  was  resisted  upon  the  ground  that 
the  defendant  had  parted  with  the  picture  before  ac- 
tion brought  to  one  over  whom  he  had  no  control. 
But  the  court  said  that  was  his  own  fault,  and  that 
although  detinue  does  not  lie  against  him  who  n&oer 
had  possession  of  the  chattel,  yet  that  it  does  lie 
against  him  who  once  had,  but  has  improperly  parted 
with  the  possession.  And  in  Burnley  v.  Lambert,  1 
Wash.  308,  312,  it  was  held  that  proof  of  possession  at 
Vol.  rv.-». 
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any  time  prior  to  the  suit  is  enough  to  charge  the  de- 
f  endanty  unless  he  haa  been  legally  evicted j  that  is,  has 
parted  with  the  possession  in  a  manner  authorized  by 
law  ;  always  supposing  the  thing  to  be  in  esse  at  the 
institution  of  the  suit.     (Pool  v.  Adkinson  &  al,  1 
Dana,  110, 119  ;  Caldwell  r.  Fenwick,  2  Dana,  832-'3 ; 
Lynch  v.  Thomas,  3  Leigh,  682.)     We  have,  in  Gross- 
field,  &c.  Y.  8nch,  8  Welsh.  H.  &  Gord.  825,  a  case 
which  rather  happily  illustrates  the  negative  part  of 
the  foregoing  proposition,  namely,  that  the  action  of 
detinue  lies  not  against  him  who  has  n£ver  had  pos- 
session of  the  chattel.     Ln  that  case  Orossfield,  as  ad- 
ministrator of  one  Loveland,   brought  an  action  of 
detinue  against  the  defendant.  Such,  for  certain  house- 
hold furniture,  which  had  been  the  property  of  Love- 
land  at  his  death,  and  at  the  trial  it  appeared  that 
Loveland  had  in  his  life- time  made  a  will  (which,  how- 
ever, he  did  not  sign,)  bequeathing  his  furniture  in 
equal  shares  to  the  defendant  and  one  Goddard ;  that 
immediately  upon  Loveland^s  death  the  defendant  and 
Goddard  divided  the  furniture  between  them,  without 
knowing  that,  in  consequence  of  its  not  being  eignedy 
the  will  was  void.     As  soon  as  that  was  discovered, 
Loveland's  sister,  the  plaintiff,  became  his  administra- 
trix, and  demanded  of  the  defendant,  Such,  not  only 
his  own  half  of  the  furniture,  but  also  the  other  half, 
which  defendant  had  turned  over  to  Goddard.     Such 
promptly  save  up  what  was  in  his  own  possession,  but 
contested  bis  liability  for  the  other  moiety ;  and  the 
court  determined  that  for  this  latter  the  action  did  not 
lie,  for  that  he  did  not  detain  the  goods  as  against  the 
administratrix,  because  at  the  time  when  he  had  them 
in  possession  there  was  no  legal  representative  of  the 
the  deceased,  with  authority  either  to  demand  or  to 
receive  them.     So  that,  in  whatever  other  form  of  ac- 
tion he  might  be  liable,  he  could  not  be  sued  in  deti- 
nue by  the  administratrix  for  detaining  goods  which, 
as  against  her,  he  really  never  did  detain.     (Orossfield 
&  al  V.  Such,  8  Welsh.  H.  &  Gordon,  825.) 
8*.  Process  of  Interpleader. 

This  is  a  purely  statutory  remedy  in  Yircrinia,  and 
everything  in  relation  to  it  most  be  deterlnined  by 
reference  to  the  statute.  Thus,  it  is  to  be  employed, 
not  for  any  illegal  taking,  but  only  where  the  taking, 
alleged  to  be  unlawful,  is  by  virtue  of  distress  or  execu- 
tion.    (V.  0.  1878,  c.  149,  §  1,  2,  4,  6,  7.) 

The  nature  of  the  process,  and  the  mode  of  con- 
ducting it,  have  been  already  set  forth  very  fully, 
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(jinte,  p.  350,  &  seq,)  and  to  that  exposition  reference 
is  now  made,  the  student  being  requested  carefully  to 
go  over  it  again  in  this  connection. 
4*.  Delivery  or  Forthcoming  Bond. 

This  proceeding  is  also  purdy  statutory,  and  is 
ayailable  for  no  other  illegal  taking  save  in  favor  of 
the  tenantj  in  case  of  distress  alleged  by  him  to  be 
illegal  in  whole  or  in  part.  The  explanation  already 
made  {Ante,  p.  354,  &c.)  will  suffice,  and  the  student 
is  desired  to  read  over  that  subject  a.^^- 
5*.  Action  of  Trespass  on  the  Case  in  Trover  and  Con- 
version' 

The  action  of  trover  and  conversion  is  in  its  nature 
an  action  of  trespass  upon  the  case,  for  recovery  of 
damages  against  such  person  as  had  found  another's 
goods  and  refused  to  deliver  them  on  demand,  but  con- 
verted them  to  his  own  use ;  from  which  finding  and 
converting  it  is  called  an  action  of  trover  {trouver,  to 
find),  and  conversion.  The  freedom  of  this  action 
from  wager  of  law,  and  the  less  degree  of  certainty 
requisite  in  describing  the  goods,  gave  it  so  considera- 
ble an  advantage  over  the  action  of  detini^,  that  by 
.  a  fiction  of  law,  actions  of  trover  were  at  length  per- 
mitted to  be  brought  against  any  man  who  had  in  his 
possession,  by  any  means  whatsoever,  the  personal 
goods  of  another,  and  sold  them  or  used  themwitliout 
the  consent  of  the  owner,  or  refused  to  deliver  them 
when  demanded.  The  injury  lies  in  the  conversion; 
for  any  man  may  take  tlie  goods  of  another  into  pos- 
session if  he  finds  them,  but  no  finder  is  allowed  to 
acquire  a  property  therein  unless  the  owner  be  forever 
unknown,  and  therefore  he  must  not  convert  them  to 
his  own  use,  which  the  law  presumes  him  to  do  if  he 
refuses  them  to  the  owner ;  for  which  reason  such  re- 
fusal also  IB  prima  fade  sufficient  evidence  of  conver- 
sion. The  fact  of  the  finding  or  trover  is,  therefore, 
now  totally  immaterial,  for  the  plaintiff  needs  only  to 
suggest  (as  words  of  form),  that  he  lost  such  goods, 
and  that  the  defendant /bimrf  them  ;  and  if  he  proves 
that  the  goods  are  his  property,  and  that  the  defendant 
had  them  in  his  possession,  it  is  sufficient.  But  a  con- 
version must  be  fully  proved,  and  then,  in  this  action, 
the  plaintiff  shall  recover  damages  equal  to  the  val^ie 
of  the  thing  converted,  but  not  the  thing  itself ;  which 
nothing  will  regain  but  an  action  of  detinue  or  replevin 
at  common  law,  and  under  our  Virginia  statutes,  deti- 
nue, process  of  interpleader,  and  forthcoming  or  de- 
livery bond.    (8  Bl.  Com.  152,  &  n  (11) ;  1  Chit.  PI. 
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167  &  seq;  3  Rob.  Pr.  (2nd  ed.)  441  &  seq;  Ante^  p. 
356,  &  Beq.) 

Lord  Mansfield,  in  Cooper,  &c.  v.  Chitty,  Ac.,  1 
Burr.  31,  says  of  the  action  of  trover^  that  "  luform 
it  is  a  fiction,  in  substance^  a  remedy  to  recover  the 
value  of  personal  chattels  wrongfully  converted  by 
anotlier  to  his  own  use ;  the  form  supposes  that  the 
defendant  may  have  come  lawfully  by  the  possession 
of  the  goods,"  and  if  he  did  not,  yet  by  bringing  this 
action  the  plaintiff  waives  the  trespass.  Hence,  if  the 
defendant  delivers  the  thing  upon  demand,  no  damages 
can  be  recovered  in  this  action  for  having  taken  U, 
This  is  an  action  of  tort,  and  the  whole  tort  consists  in 
the  wrongful  conversion.  Two  things  are  necessary 
to  be  proved  to  entitle  the  plaintiff  to  recover  in  this 
kind  of  action :  1st,  I^operty  in  the  plaintiff ;  and 
2nd,  A  wrongful  conversion  by  the  defendant." 

The  action  may  be  considered  with  reference,  Istly, 
To  the  thing  converted ;  2ndly,  The  plaintiff's  right  or 
property  therein;  and  3rdly,  The  nature  of  the  injury , 
and  by  whom  committed. 

Ist,  The  Property  Affected. 

Trover  is  confined,  in  its  application,  to  personal 
chattels^  and  hence  does  not  lie  for  things  annexed 
permanently  to  the  freehold,  and  constituting  part 
thereof;  whilst  it  may  be  supported  for  those  things 
which,  though  fixed  to  the  land,  are  yet  not  so  fixed 
but  that  they  continue  to  be  chattels.  (1  Chit.  PI. 
168 ;  3  Rob.  Pr.  (2nd  ed.)  443-4.)  It  is  also  main- 
tainable for  specific  property  only ;  and  lies  not  upon  a 
contract  to  sell  and  deliver,  not  certain  identical 
chcUtels^  but  a  given  quantity  of  a  particular  description 
ol  goods.  (1  Chit.  PL  169-'70;  3  Rob,  Pr.  (2nd  ed.) 
442.)  But  if  the  goods  be  specific,  and  of  any  in- 
trinsic value,  the  action  lies.  Thus,  in  Grymes  v. 
Shark,  3  Cro.  (Jac.)  262,  the  action  was  for  one  hun- 
dred musk-cats^  and  sixty  monkiss^  and  upon  the  plea 
of  not  guilty^  it  being  found  for  plaintiff,  defendant 
moved  in  arrest  of  judgment,  that  the  action  lay  not 
because  it  was  not  said  that  they  were  tarne  or  re- 
claimed. The  motion,  however,  was  overruled,  "for 
they  are  merchandize  and  valuable.  And  so  it  is  of 
an  action  for  a  parrot."  And  in  Upchard  v.  Tatam, 
3  Cro.  (Jac.)  637,  the  action  of  trover  was  allowed 
for  a  hondy  alleged  to  have  been  converted  by  the 
defendant  to  his  own  use.  But  it  cannot  be  main- 
tained for  money  found^  unless  it  be  in  a  bag  or  chest, 
or  otherwise  be  susceptible  of  identification,  not  only 
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in  respect  to  the  amount,  but  in  respect  also  to  the 
precise  pieces,.  (Holiday  v.  Hicks,  2  Cro.  (Eliz.)  661 ; 
8.  C.  Id.  746 ;  Hall  v.  Dean  &  als,  Id.  841 ;  Ledes- 
ham  V.  Lerbram,  Id.  870.) 

2ndly,  The  PlainUff^s  Interest 

In  order  to  support  the  action  of  trover^  the  plain- 
'  tiff,  at  the  time  of  the  conversion^  must  have  had  a  com- 
plete property,  either  general  or  special  in  the  chattel; 
and  also  the  actual  possession^  or  the  right  to  the 
immediate  possession  of  it.  (1  Chit.  PL  170  &  seq ;  3 
Rob.  Pr.  (2nd  ed.)  444  &  seq.) 

3rdly,  The  Nature  of  the  Injury, 

The  action  of  trover  requires  a  conversion  of  the 
chattel  to  have  been  accomplished  by  the  defendant 
himself,  or  if  he  be  a  personal  representative,  by  his 
testator  or  intestate;  and  this  conversion  may  be, 
(1),  By  wrongfully  taking  the  chattel;  (2),  By 
some  other  illegal  assumption  of  ownership;  or  by 
illegally  vising  or  misusing  goods;  or  (3),  By  a  wrong- 
ful detention.  (1  Chit.  PL  176  &  seq ;  3  Rob.  Pr. 
(2nd  ed.)  452  &  seq;  Newsum  v.  Newsum,  1  Leigh, 
92;  3  Bl.  Com.  152,  n  (11);  Ferrill  v.  Brewis'  Adm'r, 
25  Grat.  765.) 
6*.  Action  of  Trespass  vi  et  armis. 

The  action  of  trespass  vi  et  armis  lies  to  recover 
damages  for  the  unlawful  taking^  with  intermediate 
consequential  injuries.  The  nature  of  the  injury  sup- 
poses that  it  results  directly  from  force  applied  by  the 
wrong-doer,  and,  therefore,  at  common  law,  trespass 
alojie  lay,  where  the  object  was  to  recover  indemnity 
for  the  mere  taking^  without  any  subsequent  conver- 
sion, and  trespass  on  the  case  was  not  maintainable. 
In  Virginia  however,  according  to  the  statute  so  re- 
peatedly cited,  the  action  of  trespass  on  the  case  lies 
wherever  the  action  of  trespass  may  be  maintained. 
(V.  C.  1873,  c.  145,  §  6;  1  Chit.  PL  191,  193;  3  Rob. 
Pr.  (2nd  ed.)  415  &  seq.) 
7*.  Bill  in  Equity  for  ^Writ  of  Injunction. 

The  bill  prays,  (after  stating  the  grounds  of  the 
plaintiff 's  title),  that  a  writ  of  injunction  may  be  granted 
to  inhibit  the  wrong-doer  from  the  unlawful  taking  he 
is  alleged  to  contemplate,  or  if  he  has  taken  it,  to  compel 
him  to  restore  the  chattel.  In  order  to  justify  the 
chancellor  in  intervening  thus  by  injunction,  it  mufit 
appear  that,  by  reason  of  a  pretium  affectionis  or 
otherwise,  the  remedy  by  action  at  law,  through  the 
medium  of  damages^  &c.^  is  inadequate^  it  being  that  in- 
adequacy of  the  legal  remedy  which  gives  cognizance 
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to  the  court  of  chancery.  (Ad.  Eq.  194  A;  seq ;  2  Tuck.  * 
Com.  467;  2  Kob.  Pr.  (let  ed.)  226  &  seq;  Ran- 
dolph V.  Randolph,  3  Munf.  99  ;  Wilson  &  al  v.  But- 
ler, 3  Munf.  669 ;  Scott  &  ux  v.  HoUiday  &  al,  6 
Munf.  103 ;  Bowyer  v.  Creigh,  3  Rand.  32 ;  Ran- 
dolph V.  Rwdolph,  6  Rand.  198 ;  Harrison  v.  Sims, 
6  Rand.  606.)  Nor,  in  general,  is  an  injunction  to  be 
obtained  at  all,  until  the  applicant  has  executed  a 
bond,  with  good  security,  conditioned  to  pay  all  dam- 
ages awarded  against  him  in  case  the  injunction  be 
dissolved.  (V.  C.  1873,  c.  176,  §10;  Rob.  Forms, 
388;  2  Rob.  Pr.  (1st  ed.)  239.) 
2^.  Injuries  to  Personal  Property  in  Possession,  by  Un- 
lawful Detainer^  and  Remedies  therefor. 

Deprivation  of  the  possession  of  chattels  may  be 
effected,  not  only  by  a  wrongful  taking^  but  also  by  an 
unjust  detainer  of  another's  goods,  when  the  original 
tafcmg  was  lawful.  If  I  distrain  my  tenant  for  ar- 
rears of  rent,  whereupon  he  immediately  tenders  me 
the  whole  amount  claimed,  together  with  the  costs  of 
the  distress,  which  I  decline ;  now  though  the  original 
taking  was  lawful,  my  detainment  of  the  goods  after 
tender  of  full  satisfaction  of  my  demand,  is  wrongful, 
and  in  his  action  against  me  he  can  recover  no  dam- 
ages for  the  caption^  for  that  was  lawful,  but  only  for 
the  detention.  Or  if  I  lend  a  man  a  horse,  and  he  after- 
wards refuses  to  restore  it,  this  injury  consists  in  the 
detaining,  and  not  in  the  original  taking;  and  the 
regular  method  for  me  to  recover  possession  is  by  action 
of  detinue,  as  we  shall  presently  see.  (8  Bl.  Com.  161 
ftseq;  &  n's  (9)  &  (11).) 
Hemed'ies  for  the  Unlawful  Detainer  of  Goods  ;  W,  C. 
1^  Action  of  Detinice. 

The  action  of  detinue  lies  to  recover  the  specific 
chattel,  if  to  be  had,  and  if  not,  its  value  as  assessed 
by  the  jury,  in  the  alternative;  and  in  either  case, 
damages  for  the  unlawful  detainer.  (8  Bl.  Com.  161-'2, 
&  n  (11) ;  1  Chit.  PI.  138  &  seq;  3  Rob.  Pr.  (2nd  ed.) 
467  &  seq;  Ante^  p.  447,  &  seq.) 

The  action  of  replevin^  it  will  be  remembered,  was 
not  even  at  common  law  available  for  unlawful  detainer , 
but  only  where  the  taking  is  unlawful.  {Ante^  p.  445, 
&c.  But  see  Wms.  Pers.  Prop.  61  &  seq,  n  1.) 
2*.  Action  of  Trespass  on  the  Case  in  Trover  and  Con- 
version. 

The  action  of  trover  and  conversion  has  for  its  object 
to  recover,  not  the  specific  chattel,  but  ite  value  in 
damages  as  assessed  by  the  jury,  having  reference  to 
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the  time  when  it  was  converted  by  the  wrong-doer  to 
his  own  use.     (3  Bl.  Com.  152,  &  n  (11) ;  1  Chit. 
PL  167 ;  8  Kob.  441 ,  Ante,  p.  461,  &  seq.) 
3^  Action  of  Trespass  on  the  Case. 

This  action  which  is  known  as  trespass  on  the  case 
^67»^a22j^,  proposes  to  recover  the  damages  which  a  jury 
may  assess  for  the  urdawfvl  detention  of  the  chattel 
for  a  time  ;  that  is,  supposing  the  possession  to  have 
been  regained.  (1  CMt.  PL  153  &  seq;  3  Bob.  Pr. 
(2nd  ed.)  426  &  seq,  433  &  seq.) 
4*.  Bill  in  Chancery,  for  Writ  of  Injunction. 

The  bill  in  chancery  seeks,  by  means  of  a  writ,  or 
with  us  an  order  of  injunction,  to  inhibit  further  de- 
tention, and  to  compel  a  restoration  of  the  chattel,  in 
those  cases  where  the  remedy  at  law,  by  reason  of 
the  pretium  affectixmis  or  otherwise,  is  inadeqtuzte. 
(Ad.  Eq.  194;  Ante^jy.  453.) 
2^.  Wrongs  to  Personal  Property  in  Possession,  without 
dispossessing  the  owner. 

It  is  obvious  that  damage  may  be  offered  to  things 
personal,  while  in  the  possession  of  the  owner,  in  various 
ways,  as  amongst  others,  by  hunting  his  deer,  shooting 
his  dogs,  poisoning  his  cattle,  or  in  anywise  taking  from 
the  value  of  any  of  his  chattels,  or  making  them  in  a 
worse  condition  than  before.  And  a  little  reflection 
will  show  that  all  possible  injuries  of  this  kind  must  of 
necessity  be  accomplished  in  one  or  the  other  of  two 
ways,  namely,  in  a  manner  such  that  the  wrong  results 
.  either*  (1),  DirecUyfrom  the  force  applied  by  the  wrong- 
doer; or  (2),  Indirectly  from  the  force  applied.  & 
both  of  which  cases  the  party  aggrieved  shall  recover 
damages  in  proportion  to  the  injury  which  he  proves  that 
Jhis  property  has  sustained.  And  it  is  not  material 
whether  the  damage  be  done  by  the  defendant  himself 
or  by  his  servants,  by  his  direction ;  for  the  action  will 
lie,  in  the  latter  case,  as  well  against  the  master  as  the 
servant.  And  if  a  man  keeps  a  dog  or  other  brute 
animal  used  to  do  mischief  as  by  worrying  sheep  or  the 
like,  the  owner  must  answer  for  the  consequences,  if  he 
knows  of  such  evil  habit.  (3  Bl.  Com.  163.)  Thus  in 
Baxendie  v.  Sharp,  2  Salk.  662,  the  plaintiff  having  de- 
.dared  that  defendant  kept  a  bull  that  used  to  run  at  men, 
&c.,  but  omitting  the  scienter,  it  was  held  naught  even 
after  verdict,  for  the  action  lies  not  unless  the  master 
knows  of  his  gruality.  In  Smith  v.  Pelsh,  2  Stra.  1264, 
the  defendant  had  notiop  that  his  dog  had  onee  bitten  a 
man,  but  suffered  him  stUl  to  go  about,  or  lie  at  his 
door,  where  the  plaintiff,  accidentally  treading  no  his 
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toes,  the  dog  bit  him,  and  the  defendant  was  held  to  be 
liable  as  having  been  made  aware  of  the  dog's  tenden- 
cies, or  as  Lee,  C.  J.  expressed  it,  ^^  an  action  will  lie 
against  him  at  the  suit  of  a  person  who  is  bit,  though  it 
happened  by  such  person's  treading  on  the  dog's  toes, 
for  it  was  owing  to  his  not  hanging  the  dog  on  the  first 
notice.  And  the  safety  of  the  king's  subjects  ought  not 
to  be  afterwards  endangered.  The  scienter  is  the  gist  of 
the  action."  In  Beck  &  ux  v.  Dyson,  Mrs.  Beck  had 
been  dreadfully  bit  and  lacerated  by  the  defendant's 
dog,  which  was  proved  to  be  of  a  fierce  and  savage  dis- 
position, and  generally  kept  by  the  defendant  tied  up, 
but  there  was  no  proof  of  the  defendant's  knowledge 
that  he  was  accustomed  to  bite,  unless  it  could  be  in- 
ferred from  the  facts  above  stated,  and  the  further  fact 
that  defendant  had  at  one  time  promised  to  make  her  a 
pecuniary  recompense.  Lord  EUeuborough  held  the 
plaintiff's  knowledge  of  the  dog's  disposition  to  bite  not 
to  be  sufficiently  proved,  and  the  plaintiffs  wer6  non- 
suited, (*  Campb.  198.)  Jones  v.  Perry,  2  Esp.  482,  was 
considerably  antecedent  to  the  last  case,  and  is  hardly  to 
be  reconciled  with  it.  In  that  case,  the  proof  of  the 
plaintiff's  scienter j  which  Lord  Kenyon  held  to  be  suf- 
ficient, consisted  in  the  fact  that  the  dog  had  been  kept 
tied  up  in  defendant's  cellar,  and  that  a  report  prevailed 
in  the  neighborhood,  that  the  dog  had  been  bitten  by  a 
mad-dog.  The  rope  or  chain  by  which  he  was  fastened^ 
was  of  such  length  that  it  suffered  him  to  go  to  the 
curb-stone  on  the  opposite  sid^  of  the  street,  and  the  dog 
having  gotten  into  the  street,  tore  the  plaintiff's  child, 
who  shortly  afterwards  died  of  hydrophobia.  But 
where  the  plaintiff  is  himself  a  trespasser ^  whatever  in- 
jury his 'dog  then  in  his  company  may  do,  may  be 
proved  as  an  aggravation  of  his  own  trespass,  although 
it  were  the  dog's  first  offence.  (Vrooman  v.  Sawyer,  13 
Johns  (N.  Y.)  339;  Beckwith  v.  Shordike  &  al,4  Burr. 
2092 ;  Michael  v.  Alestree,  2  Lev.  172 ;  Com.  Dig.  Ac- 
tion upon  the  case  for  negligence,  (A  5);  Id.  Pleader, 
(2  P  2);  1  Chit.  PI.  94,  209.) 

It  may  be  observed  that,  if  a  man  sets  traps  in  his  own 
grounds,  but  baited  with  such  strong  scented  articles  as 
allure  the  neighboring  dogs  from  the  premises  of  the 
owners,  or  from  the  highway,  the  owner  of  a  dog  injured 
may  maintain  an  action  therefor.  (3  Bl.  Com.  153  n  (13).) 
JRemedies  for  Wrongs  done  to  Property  in  Chattels^  with- 
out Dispossessing  the  Ovmer;  W.  C. 
1**.  Remedy  where  the  Wrong  results  directly  from  force 
applied. 
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The  proper  action  at  common  law  Ib  trespass  vi  et 
armis.  In  Yirginia  it  may  be  either  trespass  vi  et 
armisy  or  trespass  on  the  case.  (V.  C.  1873,  c.  145,  § 
6);  the  redress  being  afForded  in  either  case  by  such 
damages  as  a  jury  shall  estimate  to  afford  adequate 
amends.  (1  Chit.  PI.  198;  8  Bl.  Com.  153;  8  Rob. 
Pr.  (2nd  ed.)  426,  433.) 
2*^.  Remedy  where  iJie  Injury  results  only  conseguerUiallyy 
and  not  directly  from  the  force  applied  by  the  wrong- 
doer. 

The  proper  action  in  this  case,  at  common  law,  and 
in  Virginia,  is  trespass  on  the  case  for  damages.    (3  Bl. 
Com.  153;  1  Chit.  PL  163;  3  Rob.  Pr.  (2nd  ed.)  426, 
433  &  seq.) 
2'.  Wrongs  done  to  Personal  Property  in  Action. 

Hitherto  we  have  been  engaged  with  the  contempla- 
tion of  injuries  affecting  the  rights  of  things  personal  in 
possession.  We  are  next  to  consider  those  which  regard 
things  in  action  only ;  that  is,  such  rights  as  are  founded 
on  and  arise  from  contracts,  the  nature  of  which  has  been 
heretofore  briefly  explained  {Ante,  p.  15,  &c.),  and  may  be 
found  more  largely  set  forth  2  Bl.»Com.  442  &  seq.  The 
violation  or  non-performance  of  these  contracts  might  be 
extended  into  a  great  variety  of  wrongs,  but  it  will  be 
quite  sufficient  for  the  present  purpose  to  adopt  a  two-fold 
division  of  contracts,  viz :  contracts  express,  and  contracts 
implied]  and  to  point  out  the  injuries  that  arise  from  the 
violation  of  each,  with  their  respective  remedies.  (3  Bl. 
163) ; 
W.  C. 
1«.  Wrongs  by  Breach  of  Contracts  JEa^ress. 

Express  contracts  may  be  very  fitly  distributed  into 
contracts  to  pay  money,  and  contracts  to  do  a  collateral 
thing  (3  Bl.  Com.  358,  Ante,  p.  17,  &  seq); 
W.  C. 
1^.  Wrongs  by  H'on-payment  of  Debts, 

The  legal  acceptation  of  a  debt  is  a  sum  of  money  due 
.  by  certain  agreement,  either  express  or  iT^ZieciJ,  whereby 
the  amount  to  be  paid  is  ascertained,  or  at  least,  the 
materials  are  supplied  for  ascertaining  it,  as  in  case  of  a 
bond,  a  promissory  note,  a  rent  reserved  on  a  lease,  a 
sale  of  goods,  the  doing  of  work,  <&c.  The  non-payment 
of  any  debt  is  an  injury  to  personal  property  in  action 
{choses  or  things  in  action,  as  such  property  is  called), 
and  the  shortest  and  most  usual  remedy  therefor 
(but  by  no  means  the  sole  remedy),  is  by  action 
of  dd>t,  to  compel  the  performance  of  the  pro- 
mise, and  recover  the  specific  sum  due.    The  idea  once 
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prevailed  (which  also  is  coantenanoed  by  Blackstone), 
that  in  order  to  constitute  a  debt  proper^  the  promise 
mast  be  express^  and  must  relate  so  precisely  to  a  de- 
terminate sum  that  not  only  can  neither  less  nor  more 
be  recovered,  but  that,  unless  the  proof  establishes  the 
exact  gum  claimed,  the  plaintiff  fails  to  recover  anything. 
This  narrow  view,  however,  is  quite  superseded  by  the 
more  convenient  as  well  as  more  logical  one  above 
stated.  (8  Bl.  Com.  154;  1  Obit.  PI.  123, 128 ;  8  Eob. 
Pr.  (2nd  ed^  870  &  seq.) 
Memedies  for  Wrongs  by  Ifon-Paymeni  of  Debts  ;  W.  C. 
1^  Action  of  Debt. 

The  action  of  debt  is  designed  to  recover  a  specific 
eum  of  money  due  by  contracty  verbal  or  written,  ex- 
press or  implied,  where  the  amount  is  either  ascer- 
tained, or  from  the  nature  of  the  demand  is  capable  of 
being  ascertained,  whether  due  on  legal  liabilities  (as 
pend.ties  denounced  by  statute),  on  simple  contracts, 
on  specialties,  (or  obligations  under  eeaij)  on  records 
(as  recognizances,  judgments,  &c.),  or  otherwise.  (3 
BL  Com.  154, 155  ;  1  Ohit.  PL  123  &  seq;  3  Rob. 
Pr.  (2nd  ed.)  370  &  seq.) 

Borne  doubt  exists  at  common  law  as  to  whether  an 
action  of  debt  lies  against  an  endorser  of  a  negotiable 
security  or  the  drawer  of  a  biU  of  exchange,  upon  the 
ground  that  the  liability  is  not  ascertained  merely  by 
the  writing,  but  depends  also  upon  the  manner  in 
which  the  holder  has  proceeded  with  it  in  duly  pre- 
senting it  and  giving  due  notice  of  dishonor.  And  so, 
also,  debt  was  held  not  to  lie  upon  any  unsealed  note 
in  writing  for  the  payment  of  money,  but  only  upon 
the  contract  wUneeaed  by  the  notCj  averring  and  proving 
a  valuable  consideration.  {X  Chit.  PL  128-9;  Bishop 
V.  Young,  2  Bos.  &  P.  81  &  seq ;  Com.  Dig.  Debt, 
(B).)  But  in  Virginia  all  doubt  is  removed  by  statute 
(Y.  C.  1873,  c.  141,  §  10,  11),  which  declares  that  an 
action  of  debt  may  be  maintained  upon  any  note  or 
writing,  by  which  there  is  a  promise,  oc.  to  pay  money, 
if  the  same  be  signed  by  the  party  to  be  charged,  or 
his  agent;  and  also  that  upon  any  negotiable  note  pay- 
able at  a  bank  or  savings  bank,  in  or  out  of  this  State, 
and  upon  any  bill  of  exchange,  if  the  same  be  protested, 
.an  action  of  dd^t  may  be  maintained  JoinUy  against 
all  liable  by  virtue  thereof,  wliether  drawers,  endorsers 
or  accy?tors,  or  against  one  or  any  immediate  number 
.of  them  for  the  principal,  and  charges  of  protest,  with 
interest  thereon  from  the  date  oS.  the  protest,  and  in 
the  case  of  the  bill  for  damages  also. 
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Debt  it  seems,  lies  not  for  a  debt  payable  iy  instal- 
menta  and  not  secured  by  penalty,  untU  all  are  due — 
a  doctrine  for  which  no  satisfactory  reason  can  be 
given,  and  which  is  in  direct  conflict  with  an  early 
case,  (March  v.  Freeman,  3  Lev.  388,)  but  which  is 
too  well  established  by  authority  to  be  disregarded. 
(1  Chit.  PL  128-'9 ;  Rudder  v.  Price,  1 H.  Bl.  664-'5 ; 
Paul  V.  Dod,  Ac,  2  Man.  Gr.  &'  Scott,  (52  E.  0.  L.) 
800 ;  Ambergate  B.  B.  Co.  v.  Coulthard,  5  Excheq., 
459 ;  Birkenhead  R.  B.  Co.  v.  Webster,  6  Id.  277  ; 
Coates  V.  Hewitt,  1  Wik.  80 ;  Judd  v.  Evans,  6  T.  B. 
399 ;  3  Bob.  Pr.  (2nd  ed.)  358,  360  to  362 ;  Peyton 
V.  Harman,  22  Qrat.  647) ; 
W.  C. 
1^.  Promise  to  pay  Money  eo  nurriero. 

Debt  always  lies  upon  a  promise  to  pay  an  ascer- 
tained sum  of  money,  whether  the  promise  be  under 
seal  or  not,  and  whether  it  be  express  or  implied;  but 
it  will  be  observed  that  where  the  promise  is  not  un- 
der eealy  the  action  at  common  law  should  be  on  the 
promise^  averring  and  proving  a  valuable  considera- 
tion, and  not  on  the  writing^  if  there  be  one.  The 
lattor  is  allowed  by  the  statute  above  referred  to. 
(V.  C.  1873,  c.  142,  §  10).  See  1  Chit.  PI.  123  Ac. 
2^.  Promise  to  Deliver  a  Chattel  not  Money. 

e.  g.  One  hundred  barrels  of  flour ;  one  hundred 
ounces  of  gold,  &c.  Upon  such  a  promise  dd>t  lies 
not.  (Beime  v.  Dunlap.  8  Leigh,  515-6,  518; 
Butcher  v.  Carlyle,  12  Grat.  520 ;  Dungan  v.  Hen- 
derlito,  21  Grat.  149 ;  Watson  v.  McNairy^  1  Bibb. 
(Ky.)  356 ;  Bruner  v.  Kelsoe,  1  Bibb.  487 ;  Mallox 
V.  Craig,  2  Bibb.  584;  Com.  Dig.  Debt,  (B).) 
8^.  Promise  to  pay  a  named  Sum  in  chattels^  {e.  g.^ 
$1,000  in  wheat.) 

When  default  is  made  the  election  to  pay  in  the 
collateral  commodity  is  gone,  and  it  is  a  money  debt^ 
for  which  the  action  of  debt  lies.  (2  Bob.  Pr.  (2nd 
ed.)  57-'8  ;  3  Id.  373-'4 ;  Beime  v.  Dunlap,  8 
Leigh,  514 ;  Buteher  v.  Carlyle,  12  Grat.  525 ;  Dear- 
ing's  Adm'r  v.  Bucker,  18  Grat.  438 ;  Dungan  v. 
Henderlite,  21  Grat.  150  &  seq.) 
4*^.  Promise  to  deliver  a  qtcantity  of  a  commodity  de- 
si^natod  by  dollars^  {e.  g.,  $1,000  in  JVdtional  Bank 
JVotes.) 

This  is  construed  to  be  a  promise  to  deliver  a  quan- 
tity^ not  to  pay  a  value^  and  so  debt  lies  not,  but 
covenant  or  trespass  on  the  case  in  assumpsit,  accord- 
ing as  the  promise  is  or  is  not  under  seal.    (Beime 
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V.  Dunlap,  8  Leigh,  514 ;   Butcher  v.  Carlyle,  12 
Grat.  620 ;  Dearing  v.  Rucker,  18  Grat:  438 ;  Dun- 
gan  V.  Henderlite,  21  Grat.  150  &c.) 
2*.  Action  of  Trespass  on  the  Case  in  Assumpsit. 

The  action  of  assumpsit  lies  to  recover  damages  for 
the  breach  of  a  promise  to  pay  money,  when  the  pro- 
mise is  not  under  seal ;  the  damages  in  modem  times 
being  always  the  debt  due^  vjvth  interest.  (3  Bl.  Com. 
157 ;  1  Chit.  PL  113, 116,  &c. ;  Ante,  p.  348.) 
3*.  Action  of  Covenant. 

The  action  of  covenant  lies  to  recover  damages  for 
breach  of  a  promise  to  pay  money,  when  the  promise 
is  under  sealj  which  damages  in  modern  times  are  al- 
ways, in  practice,  the  debt  due,  vnth  interest.  (3  BL 
Com.  156-  '7 ;  1  Chit.  PL  134,  &c.;  Ante,  p.  345,  &c.) 
4*.  Action  of  Account. 

The  action  of  account  is  designed  in  order  to  sMle 
mutual  accounts,  where  some  privity  exists  between 
the  parties,  and  to  recover  the  balance  ascertained  to 
be  due.  (Bac.  Abr.  Assumpsit ;  3  Rob;  Pr.  (2nd  ed.) 
410,  &c. ;  Ante,  p.  346,  &c.) 
5*.  Bill  in  Equity. 

A  bill  in  equity  is  tlie  modern  substitute  for  an  ac- 
tion of  account,  and,  like  that  action,  it  is  appropriate 
only  where  the  accounts  are  m,utual,  there  being  de- 
mands on  both  sides ;  but,  unlike  the  action  oi  ac- 
count, it  requires  no  privity  between  the  parties.  So 
a  bill  in  equity  also  lies  where  it  is  necessary,  for  any 
reason,  to  invoke  the  jurisdiction  of  the  court  in  order 
to  do  justice  between  the  parties,  as  in  order  to  settle 
and  adjust  an  accotint  between  them,  which  a  court 
of  chancery,  with  its  mxister  commissioner,  is  able 
to  do  with  much  more  facility  and  eflSciency  than  a 
court  of  law  with  its  auditors.  (1  Rob.  Pr.  (1st  ed.) 
76  ;  2  Id.  3,  4,  128,  359,  &c. ;  1  Stor.  Equity,  §  442 
A;  seq ;  Ad.  Eq.  418,  &c.) 
2^.  Wrongs  by  Non-Performance  of  Collateral  Agreements  ; 
W.  C. 
1*.  Non-Performance   of  Collateral  Agreements  under 

Seal. 
Remedies : 
1*.  Action  of  Covenant. 

The  action  of  covenant  is  the  proper  remedy  upon 
all  collateral  agreements  under  seal,  in  order  to  re- 
cover  damages  to  compensate  for  the  breach  of  the 
agreement.  (3  Bl.  Com.  156 ;  1  Chit.  PL  131, 134, 
&c.  ;  3  Rob.  Pr.  (2nd  ed.)  362  &  seq ;  Ante,  p.  346, 
&c.) 
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A  covenant  real  to  cotivey  lands  admits  of  a  remedy 
(not  in  use  in  Virginia,  nor  in  modern  times  it  seems 
in  England,  except  in  cases  of  JineSj)  by  vrrit  of  cov- 
enant for  the  specific  performance  of  the  contract, 
which  is  now  practically  to  be  sought  in  equity  alone, 
(3  Bl.  Com.  156;  Ad.  Eq.  77;  2  Stor.  Eq.  §  716  ife 
seq.) 
2^^.  Bill  in  Chancery. 

A  bill  in  chancery  must  be  resorted  to  in  order  to 
enforce  the  specific  performance  of  contracts,  accord- 
ing to  their  terms,  in  those  cases  where  damages  con- 
stitute an  inadequate  satisfaction;  e,  g.j  contracts  to 
buy  or  sell  lands.     (Ad.  Eq  77  &  seq;  2  Stor.  Eq. 
§  712  &  seq ;  1  Id.  §  30.) 
2*.  Non- Performance  of  Collateral  Agreements  not  under 
Seal. 
Hemedies. 

1\  Action  of  Trespass  on  the  Case  in  Assumpsit. 

As  the  action  of  covenant  lies  to  recover  damages 
for  the  breach  of  a  collateral  contract  under  seal^  so 
trespass  on  the  case  in  assumpsit  is  the  proper  remedy 
in  order  to  recover  damages  to  compensate  for  the 
breach  of  an  agreement  not  under  seal.  (3  Bl.  Com. 
157,  &c. ;  1  Chit.  PL  112-'13  ;  3  Eob.  Pr.  (2nd  ed.) 
390  ;  Ante^  p.  346,  &  seq.) 
2^.  Bill  in  Equity. 

By  means  of  a  bilj  in  equity  one  may  compel  the 
specific  performance  of  a  contract  not  under  seal, 
where  damages  constitute  aninadequate  satisfaction^ 
e.  g.  contracts  to  huy  or  sell  lands.     (Ad.  Eq.  77  & 
seq;  1  Stor.  Eq.  §  30;  2  Id.  §  712,  &c.) 
2«.  Wrongs  by  Breach  of  Contracts  Implied.     (3  Bl.  Com. 
^    168  &  seq) ;  W.  C. 
1^.  Contracts  Implied  from  the  Nature  and  ConstittUion 
of  Government. 

e.  g.  To  pay  the  pecuniary  penalties  imposed  for  the 
infraction  of  the  laws.     (3  Bl.  Com.  158.) 
Hemedies. 
V.  Action  of  Debt. 

The  action  of  debt  lies  in  this  case  in  order  to  re- 
cover the  peualty  denounced  by  the  law  eo  numero^ 
upon  the  ground  of  the  implied  promise  which  the 
law  derives  from  the  liability.  (3  Bl.  Com.  158-''9 ;  1 
Chit.  PL  128;  Id.  404,  &c.;  3  Rob.  Pr.  (2nd  ed.) 
382,  &c.) 

The  informer  at  common  law  sues  for  the  penalty 
on  the  king's  behalf  as  well  as  his  own,  and  in  his 
declaration   or   complaint   he   describes   himself    as 
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one  "ym  tam  gtieritur  pro  rege^  quampro  se  ipso  /** 
and  hence  the  action  is  often  called  a  qui  iam^  and 
sometimes  a  popular  action.     (3  Bl.  Com.  160.) 

In  Virginia  the  proceedings  may  be  in  similar  form, 
bnt  it  may  also  be  in  the  name  of  the  commonweaUhy 
and  may  be  by  action  of  debt,  or  action  on  the  case^ 
or  by  motion.     (V.  C.  1873,  c.  40,  §  1,  2.) 
2^  Action  of  Trespass  on  the  Case  in  Aeeumpsit. 

Assumpsit  lies  upon  the  implied  promise  to  pay,  in 
order  to  recover  the  penalty  prescribed,  in  the  shape 
of  damages  for  failing  to  pay  it,  according  to  the  im- 
plied promise  of  the  defendant.  (1  Chit.  PL  173-'4 ; 
3  Rob.  Pr.  (2nd  ed.)  391 ;  Ante^  p.  346,  &;c.) 
2^.  Contracts  Implied  from  the  Reaeon  and  Co7istru€tion 
of  Law. 

e,  g.  To  pay  for  goods  sold,  work  done,  &c.,  where 
there  is  no  express  promise.     (3  Bl.  Com.  161.) 
liemediea. 
1*.  Action  of  Debt. 

The  action  of  debt  may  be  here  maintained  in  order 
to  recover  as  a  sum  ascertained,  or  in  its  nature  capable 
of  bein^  ascertained,  and  as  impliedly  promised,  the 
value  of  the  work  done,  goods  sold,  or  the  benefit 
otherwise  received.  (1  Chit.  PL  129 ;  Antey  p.  458, 
(fee.) 
2^  Action  of  Trespass  on  the  Case  in  Assumpsit. 

The  party  complaining  may  in  an  action  of  as- 
sumpsit recover  damages  for  breach  of  the  implied 
promise  to  pay  the  value  of  the  work  done,  goods  sold, 
&c. ,  the  amount  of  such  damages  being  the  value  of 
the  work,  &c.,  with  interest  from  the  date  when  it 
should  have  been  paid.  (8  Bl.  Com.  161-'2;  1  Chit. 
PL  112-'13;  Ante,  p.  346.) 
3*.  Action  of  Account. 

The  action  of  account  is  appropriate  where  there 
are  muttml  demands  depeliding  on  an  implied  promise 
to  settle  and  pay,  &c.,  supposing  that  there  also  is  be- 
tween the  parties  b,  privity  in  fact  or  in  law,  such  as 
exists  between  principal  and  Tcceiver,  &c.  (8  Hob. 
Pr.  (2nd  ed.)  410,  &c.;  Ante,  p.  346,  &c.) 
4^.  Bill  in  Equity. 

As  a  bill  in  equity  lies  for  an  account  where  there 
are  mutiuil  demmids  founded  on  express  prondses,  so 
it  is  also  a  proper  remedy  when  the  promises  are  im- 
plied.    (Ad.  Eq.  222,  &c.;  1  Stor.  Eq.  §  442  &  seq.) 
2*.  Imuries  to  Rights  relating  to  Real  Property. 

The  injuries  to  rights  relating  to  real  property  are  the 
following,  viz :  (1),  Ouster,  or  dispossession ;  (2),  Trespass ; 
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(8),  Nuisance ;  (4),  Waste;  (5),  Subtraction;  and  (6),  Dis- 
turbance ; 
W.  C. 
1'.  Wrongs  by  Ouster  or  Disposaesawn  ;  W.  C. 

Wrongs  by  ouster  or  dispossession  may  be,  (1),  By 
ouster  from  freehold  estates;  and  (2),  Ouster  from  terms 
for  years; 
W.  0. 
1«.  Ouster  from  Uphold  Estates  ;  W.  C. 
1^  Abatement. 

Which  is  a  wrongful  entry  after  the  ancestor's  deathy 
and  before  the  heir  can  enter.     (8  Bl.  Com.  167.) 
2^.  Intrusion. 

Which  is  a  wrongful  entry  after  the  determination  of 
a  particular  estate,  say  for  lifey  and  before  the  freehold 
remainderman  or  reversioner  can  enter.     (3  Bl.  Com. 
168.) 
3^.  Disseisin. 

Disseisin  is  the  wron^ul  and  direct  dispossession  of 
the  tenant  of  ths  freehold.    (3  Bl.  Com.  168.) 
4^.  Discontinuance. 

Discontinuance  is  where  a  tenant  in  tail  conveys  the 
land  in  fee-simpley  by  feoffment  with  livery ^  and  dies. 
The  estate-tail  is  discontintced.  So,  at  common  law, 
feoffment  with  livery  of  seisin  by  husband,  seized  in 
right  of  his  wife,  works  a  discontinuance  of  her  estate. 
Aliter  in  Virginia  it  being  provided  by  statute,  that  the 
conveyance  shall  pass  only  as  much  as  the  grantor  m^y 
lawfully  pass.  (V.  C.  1873,  c.  112,  §  7.) 
6^.  Deforcement. 

Deforcement  is  any  wrongful  privation  of  the  posses- 
sion of  the  freehold,  which  is  not  included  in  any  of  the 
foregoing  modes  of  ouster;  e.  g.  the  withholdmg  of  a 
widow's  dower  by  one  whose  duty  it  is  to  assign  it  to 
her;  the  alienation  of  an  infant  or  non-sane  person  when 
the  alienee  enters  and  holds  possession,  &c.  (3  Bl.  Com. 
172  to  174.) 
BemediesfoT  Ouster  from  the  Freehold. 
1^  Peaceable  Entry  on  the  Lands. 

This  remedy  by  peaceable  entry  is  applicable  only 
in  case  of  ouster  by  abatefment^  intrusion,  or  disseising 
and  not  in  case  of  discontinucmce  or  deforceTnent,  where 
the  original  entry  of  the  wrong-doer,  being  lawful,  and 
thereby  an  apparent  right  of  possession  being  gained, 
the  law  will  not  suffer  that  right  to  be  overthrown  by 
the  mere  entry  of  the  claimant,  but  the  latter  is  driven 
to  his  action.  Yet  a  man  may  enter  on  his  tenant  by 
sufferance  ;  for  such  tenant  has  no  freehold,  but  only 
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a  bare  poeBession,  which  may  be  defeated  like  a  ten- 
ancy at  will,  by  the  mere  entry  of  the  owner;  but  the 
owner,,  if  he  thinks  it  expedient,  may  suppose  such 
tenant  to  have  gained  a  tortious  freehold,  and  bring 
his  action  accordingly.     (3  BL  Com.  174-'6-'6.) 

It  is  not  out  of  place  to  mention  here  two  cases  of 
entry  provided  for  in  Virginia  by  statute,  where 
otherwise  there  could  be  no  entry,  namely :  (1),  Where 
the  tenant  deserts  the  premises;  and  (2),  Where  a  city 
tenant  makes  default  in  ihepaym^ent  of  rent.  Thus  it 
is  enacted:  (1),  That  when  a  tenant  deserts  the  de- 
mised premises^  and  leaves  them  uncultivated  and  un- 
occupied, without  goods  thereon  subject  to  distress 
sufficient  to  pay  the  rent  due,  the  lessor,  after  a  month's 
notice,  in  writing,  posted  on  a  conspicuous  part  of  the 
premises,  may  enter  and  put  an  end  to  the  tenancy. 
(V.  C.  1873,  c.  134,  §  6) ;  and  (2),  Where  a  tmant  in 
a  city  or  town  continues  in  default  five  days  after  no- 
tice in  vyriting^  requiring  possession  or  payment,  such 
tenant  forfeits  his  right  to  the  possession,  and  the  les- 
sor may  thereafter,  at  his  option,  deem  the  tenant's 
possession  unlawful,  and  may  have  a  writ  of  unlawful 
detainer  therefor,  and  doubtless  might  enter  also. 
(V.  0. 1873,  c.  130,  §  4.) 

Let  us  now  advert,  as  incident  to  the  entry  on  lands, 
to  (1),  The  doctrine  of  continual  claim;  and  (2),  The 
doctrine  of  descent  toUing  entry ; 
W.  0. 
1^.  Continual  Claim. 

Where  the  claimant  is  deterred  from  entering  by 
menaces  or  bodily  fear,  the  common  law  allows  him 
to  make  claim  as  near  to  the  estate  as  he  can,  with 
the  like  forms  and  ceremonies;  which  claim  is  in 
force  for  only  a  year  and  a  day.  And  this  claim,  if 
it  be  repeated  once  in  the  space  of  every  year  and  a 
day,  (which  is  called  continual  claim^)  has  the  same 
effect  with,  and  in  all  respects  amounts  to  a  legal 
entry.     (3  Bl.  Com.  176.) 

But  in  Virginia,  it  is  enacted  by  statute,  that  no 
continual  or  other  claim  upon  or  near   any  land, 
shall  preserve  a  right  of  entry  or  of  action.     (V.  C. 
1873,  c.  145,  §  3.) 
2^.  Descent  tolling  (taking  away)  Entry, 

In  case,  where  entry  is  otherwise  lawful,  it  may  be 
by  the  common  law,  tolled  (from  tollere)^  or  taken 
away  by  descent  of  the  wrong-doer's  title,  such  as  it 
is,  upon  his  heir.  For  this  doctrine  of  the  common 
law,  several  reasons  are  given,  all  of  which  belong  to 
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a  rade  state  of  society  and  an  imperfect  administra- 
tion of  the  law,  and  one  of  the  most  potent  grows 
directly  out  of  the  system  of  feuds,  or  military  land 
holdings. 

The  reasons  are  stated  thus : 

(1),  Because  as  the  heir  comes  to  his  estate  by  act 
of  the  law,  and  not  by  his  own  act,  the  law  protects 
his  title,  and  will  not  suffer  it  to  be  divested,  till  the 
claimant  has  proved  a  better  title. 

(2),  Because  the  heir  may  not  know  the  true  state 
of  his  title,  and  therefore  the  law,  ever  indulgent  to 
heirs,  takes  away  the  entry  of  the  claimant  who  ne- 
glected to  enter  on  the  ancestor  in  his  life-time,  and 
puts  him  to  his  action. 

(3),  Because  such  a  policy  tended  to  make  the 
feudatory  bold  in  war,  since  his  children  could  not 
by  the  mere  entry  of  another  be  dispossessed  of  the 
lands  whereof  he  died  seised.  (3  Bl.  Com.  176 ;  2 
Insts.  Com.  &  Stat.  Law,  448.) 

This  doctrine  of  descent  tolling  entry  was  materi- 
ally modified  by  Stat.  32  Hen.  VIII,  c.  33,  which 
enacts  that  no  descent  to  the  disseisor's  heir  shall 
take  away  the  entry  of  him  who  has  the  right  to  the 
land,  unless  the  disseisor  had  peaceable  possession 
five  years  next  after  the  disseisin,  (3  Bl.  Com.  177,) 
which  was  also  the  law  of  Virginia  until  1850.  But 
by  the  revisal  of  1849,  it  is  enacted  that  entry  shall 
not  be  tolled  nor  defeased  by  descent  cast,  (V.  C. 
1873,  c.  129,  §4.) 

This  remedy  by  entry  is  barred  by  the  statute  of 
limitations,  after  the  lapse  of  fifteen  years  east,  and 
ten  years  west  of  the  Alleghany  mountains,  reckoning 
from  the  time  the  right  to  make  the  entry  accrued; 
and  saving  to  infants,  married  women,  and  insane 
persons,  ten  years  after  their  said  disabilities  ceased, 
or  their  death,  whichever  shall  first  have  happened, 
but  in  no  case  to  exceed  thirty  years  after  the  right 
accrued.     (V.  C.  1873,  c.  146,  §  1,  3,  4,  5.) 

Whilst  speaking  of  entry  upon  lands,  as  a  remedy 
for  dispossession,  it  will  not  be  amiss  to  call  the  stu- 
dent's attention  to  certain  statutory  pi'ovisions  in 
Virginia,  taken  for  the  most  part  from  New  York 
statutes,  touching  the  remedy  by  re-entry,  &c.,  in 
case  of  lessees  who  have  omitted  to  pay  their  rent, 
or  who  have  broken  any  covenant  or  condition,  where 
the  lessor  has  a  right  of  re-entry  therefor.  The  les- 
sor, without  actually  entering,  may  bring  an  action 
of  ejectment  for  the  land,  allowing  the  lessee  a  year 
Vol.  rv.— so 
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to  redeem  it  the  forfeiture.  And  where  an  ac- 
tual re-entry  is  made,  (which  may  be  done  through 
a  sheidfi  or  other  oJBicer,)  the  act  of  re-entry,  authen- 
ticated by  the  oath  of  the  officer,  is  to  be  recorded  in 
the  "  deed-book,"  by  the  derk  of  the  county  or  cor- 
poration where  the  land  lies,  and  a  certified  copy 
thereof  is  legal  evidence  of  the  facts  set  forth  therein. 
(V.  0.  1873,  o.  184,  §  16  to  24.) 
2^  Beal  Actions. 

Beal  actions  are,  (1),  Possessory ;  and  (2),  DroitureL 
W.  C. 
1\  Possessory  Actions. 

Possessory  actions,  whose  general  character  has 
been  already  defined,  {Ante^  p.  340,)  embraces,  (1), 
The  writ  of  forcible  entry,  &c. ;  (2),  The  writ  of 
entry ;  and  (3),  The  writ  of  assize ; 

1^  Writ  of  Forcible  Entry,  &c. 

This  proceeding,  which  is  statutory  and  not  com- 
mon law,  is  made  applicable  where  there  has  been 
made  upon  land  a  fbrcibley  or  an  urdawfui  entry  ; 
or  where,  when  the  entry  is  lawful  and  peaceable, 
the  tenant  shall  detain  the  possession  of  land  after 
his  right  has  expired,  without  the  consent  of  him 
who  is  entitled  to  the  possession,  supposing  the  pro- 
ceeding to  be  instituted  within  three  years  after  the 
entry  or  detainer.  (V.  C.  1873,  c.  130,  §  1;  Anie^ 
p.  340.) 

The  proceeding  is  known  as  a  writ  of  forcible  en- 
try,  x>r  of  unlaw  fid  entry  y  or  of  mdawfuL  detainer^ 
according  to  the  character  of  the  complaint,  as  for 
one  or  the  other  of  these  wrongs,  it  is  usually 
prosecuted  in  a  court  of  record,  the  circuit,  county, 
or  corporation  court;  but  where  the  possession  is 
unlawfully  detained  by  a  tenant  whose  lease  was 
originally  for  a  period  not  exceeding  one  months  the 
person  entitled  to  the  possession  may  proceed  be- 
fore a  justice  of  the  peace,  with  an  appeal  to  the 
county  or  corporation  court.  (V.  0.  1873,  c.  130, 
§  1  to  3,  5.) 

It  seems  plain,  from  the  tenor  of  the  statute, 
that  in  case  of  forcible  or  unlawful  entries,  the 
plaintiff  has  only  to  show  a  right  to  the  possession  at 
the  time  of  the  issuing  of  the  summons  to  entitle 
him  to  recover,  whether  the  title  he  depends  on  be 
legal  or  equitcMe.  Whether  the  same  is  the  case 
when  he  complains  of  an  unlawful  detainer  is  not 
clear,  but  as  tiiie  proceeding,  even  in  case  of  unlaw- 
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fuL  detainer  J  involves  no  question  of  title  j  but  only 
whether  the  plaintiff  is  entitled  to  the  possession  a& 
against  the  defendant.  (Allen  v.  Gibson,  4  JEland. 
477.)  It  seems  more  consonant  to  analogy  to  con- 
sider that  in  that  case  also  the  proceeding  may  be 
fonnded  on  an  equitable  titles  accompanied  by  a 
right  to  the  possession.  (Olinger,  v.  Shepherd,  12 
Grat.  471,  476;  Corbet  v.  Nutt,  18  Grat.  648; 
Power  &  al  v.  Tazewells,  26  Grat.  784.  But  see 
Harrison  v.  Middleton,  11  Grat.  648-'9 ;  Dobson  v. 
Cnlpeper  &  ux,  23  Grat.  363.) 

The  issue  submitted  to  the  jury  is,  whether  vnthin 
the  period  of  limitation,  namely,  tkree  years,  the 
plaintiff  was  forcibly  or  unlawfuUy  turned  out  of  the 
possession^  or  whether  it  was  unlawfully  detained  from 
him.  (V.  0.  1873,  c.  130,  §  3;  Ante,  p.  464.) 
2\  Writ  of  Entry. 

This  remedy  proposes  to  disprove  the  title  of  the 
tenant  or  possessor  by  showing  the  unlawful  means 
whereby  he  entered  or  continues  in  possession.  (3 
Bl.  Com.  180  &  seq.) 

The  action  is  applicable  to  all  the  cases  of  ouster 
before  mentioned,  except  that  of  discontinv^ance^ 
and  some  species  of  deforcement,  e.  g,  withholding 
from  a  widow  her  dower  after  her  husband's  death. 
And  indeed,  in  early  times,  the  writ  of  entry  was 
the  most  common  possessory  action  for  the  recovery 
of  lands  in  all  cases,  and  was  in  England  usually 
brought  in  the  county  court,  which  was  held  every 
three  weeks,  so  that  the  remedy  was  a  very  prompt 
one.  But  when,  after  the  Conquest,  these. causes 
were  drawn  into  the  king's  courts,  the  delays  be- 
came so  intolerable  that  a  speedier  redress  by  writ 
of  assize  was  devised.  (3  Bl.  Com.  182  to  184 ; 
Ante, p. 341-2.)  The  writ  of  entry  is  abolished  in 
Virginia.  (V.  C.  1873,  c.  131,  §  38.) 
8^.  Writ  of  Assize. 

This  writ  is  said  to  have  been  invented  by  Glen- 
vil,  chief -justice  to  Hen.  II ;  and  if  so  it  is  sup- 
posed to  have  been  introduced  by  a  statute  of  22 
Hen.  U,  which  is  not  extant.  It  is  styled  by  the 
statute  13  Edw.  I,  c.  24,  festinum  remedium,  a 
speedy  remedy,  in  comparison  with  .the  writ  of 
entry,  not  admitting  of  the  dilatory  pleas  and  pro- 
ceedings to  which  that  and  othier  real  actions  were 
liable.     (3  Bl.  Com.  184;  AnU,  p.  341,  &  seq.) 

As  the  writ  of  entry  proposes  to  disprove  the  title 
of  the   occupant  by  showing  the  unlawful  coax-; 
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mencement  of  his  possession;  so  an  assize  is  de- 
signed to  prove  the  title  of  the  demandant  merely 
by  showing  his  or  his  ancestor's  possession.  The 
word  assize  (from  the  latin  assidere — to  sit  together,) 
signified  originally  the  jury  who  tried  the  caose, 
and  who  sat  together  for  that  purpose.  By  a  figure, 
it  has  since  been  made  to  signity  the  court  or  jur- 
isdiction which  convenes  the  jury  for  the  trial  of 
causes;  and  hence  the  judicial  assemblies  held  in 
England  by  the  king's  commission  in  every  county, 
V  as  well  to  take  these  writs  of  assize,  as  to  try  causes 

at  nisi  priuSj  and  to  administer  justice  in  criminal 
cases,  are  termed  in  common  speech,  the  assizes. 
And  by  a  somewhat  similar  figure,  the  name  of 
assize  is  also  applied  to  this  action,  for  recovering 
possession  of  lands,  because  in  these  WTits  the 
sheriff  is  ordered  to  summon  a  jury  or  assize;  which 
is  not  expressed  in  any  other  original  writ.  (3  Bl. 
Com.  185.) 

The  remedy  by  writ  of  assize  is  applicable  to  but 
two  species  of  injury  by  ouster^  namely,  abaiemerUy 
and  a  recent  or  novel  disseisin.  If  the  complaint  is 
of  an  ouster  by  abatement^  the  writ  is  styled  a  writ 
of  assize  of  mort  d^ ancestor^  of  besayle^  of  tresayle^  or 
of  cosinage,  according  as  the  ancestor  on  whose 
possession  the  demandant  relies  is  more  or  less  re- 
mote. If  it  is  by  disseisin  of  the  demandant  him- 
self, it  is  called  a  W7it  of  assize  of  novel  (recent)  dis- 
seisin. In  these  possessory  actions  there  is  a  time 
of  limitation  settled  by  the  statute  of  limitations, 
beyond  which  no  possessory  action  is  maintainable, 
but  the  claimant  is  put  to  his  more  final  remedy  of 
a  droiiurel  action  founded  on  the  mere  right  of  pro- 
perty.  In  Virginia,  however,  there  is  but  one  period 
of  limitation  (besides  that  of  three  years  to  writs  of 
forcible  entry,  &c.,)  to  entries  on  and  actions  for 
lands,  which  is  that  above  stated,  of  fifteen  years 
east,  and  ten  years  west  of  the  Alleghany  moun- 
tains.    (Ante,  p.  465 ;  3  Bl.  Com.  188,  &c.) 

The  writ  of  assize  is  not  used  in  practice  in  Vir^ 
ginia ;  but  it  is  available,  at  all  events  in  cases  of 
novel  disseisin,  just  as  in  England.     (V.  O.  c.  15,  §  2.) 
2^.  Droiturel  Actions. 

Droiturel  actions  are  real  actions  founded  on  the 
mere  right  of  property^  where  the  right  of  possession^ 
both  actual  and  apparent,  is  lost,  either  by  lapse  of 
time  or  by  the  unsuccessful  issue  of  a  possessory  ac- 
tion.     (3  Bl.  Com.  177,  190-'91;  Ante,  p.  342,  &c.) 
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The  more  usual  ones,,  at  common  law,  are  (1),  The 
writ  of  quod  ei  deforccat;  (2),  The  writ  of  right  of 
dower;  (3),  The  writ  of  formedon;  and  (4),  The  writ 
of  Right; 
W.  C. 
1\  Writ  of  Quod  ei  Deforceat, 

The  writ  of  quod  ei  deforceat  is  applicable  where 
the  owner  of  an  estate  for  life  or  in  fee4ail  suffers 
judgment  by  default  in  a  possessory  action.  It  is 
given  by  the  statute  13  Edw.  I,  c.  4,  and,  therefore, 
is  reserved  in  Virginia,  thougli  not  used  in  practice. 
(3  Bl.  Com.  193;  V.  C.  1873,  c.  15,  §  2;  Ante,  p. 
342,  &c.) 
2^  Writ  of  Right  of  Dower. 

The  object  of  the  umt  of  right  of  dower ^  is  to  re- 
cover a  widow's  dower,  when  a  part  of  it  has  been 
already  assigned  to  her  in  the  same  tract.  (3  BL 
Com.  183 ;  Ante,  p.  343.) 

As  the  writ  partakes  of  the  nature  of  a  torit  of 
'  righty  which  has  been  abolished  in  Virginia,  (V.  C. 

1873,  c.  135,  §  38,)  it  may  perhaps  be  questioned 
whether  this  action  also  is  not  to  be  considered  as 
abolished  with  us.  The  doubt,  however,  is  not 
likely  speedily  to  receive  a  judicial  solution,  dower 
having  been  now  for  more  than  a  century  recover- 
able, both  in  En&;land  and  with  us,  by  the  much  more 
convenient  method  of  a  bill  in  chancery,  and  our 
recent  statutes  permitting  it  to  be  recovered  by  an 
action  of  ejectment  also,  (1  Stor.  Eq.  §  624  &  seq ; 
V.  C.  1873,  c.  106,  §  10^) 
8^.  Writ  of  Formedon. 

The  writ  of  fortnedon  is  granted  by  statute  13 
Edw.  I,  c.  1,  as  a  necessary  incident  of  estatee-taUy 
which  originated  in  the  statute  contained  in  the 
same  chapter.  It  is  applicable  where  the  estate-tail 
is  discontinued^  and  the  remainder  or  reversion  de- 
pendent thereon  is  displaced,  and  turned  to  a  mere 
right,  by  a  feoffment  in  fee-simple,  with  livery  of 
seisin,  made  by  the  tenant  in  tail.  The  writ  is 
distinguished  into  three  species,  according  as  it  is 
employed  to  redress  the  injury  done  to  the  issue  in 
tail,  the  remainderman,  or  the  reoersimier,  respec- 
tively, namely,  2^form,edon  in  the  descender,  in  the 
remainder,  and  in  the  reverter.  (3  Bl.  Com.  191-2 ; 
Ante,  p.  344,  &c.) 

This  writ,  also,  like  the  possessory  writs,  is  sub- 
ject to  limitation  in  England  by  the  statute  of  limi- 
tations. 
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In  Yirginia,  the  writ  of  fomiedon  ceased  to  have 
any  real  application  in  general  practice,  from  the 
time  of  the  abolition  of  estatee4aily  (Oct.  7, 1776) ; 
bat  it  continued  to  be  recognized  by  the  statutes, 
(e.  ff,  the  statute  of  limitations),  until  the  revisal  of 
1849  abolished  it,  and  previous  to  that  time  was  in 
one  case  actually  employed  in  order  to  assert  a 
claim  to  an  estate-tail  which  was  supposed  to  be 
*  unaffected   by  the  statute  of   1776.    (Omdoff  v. 

Turman,  2  Leigh,  200,  220,  &c. ;  V.  O.  1873,  c. 
131,  §  38 ;  Antej  p.  344.) 
4^  Writ  of  Right. 

The  writ  of  right  at  common  law,  is  appropriate 
to  recover  an  estate  in  fee-^impUy  and  lies  not  for 
one  claiming  a  leas  estate.  It  lies  concurrently  with 
all  other  real  actions  to  recover  a  fee-simple,  and 
it  also  lies  after  them,  being  an  appeal  to  the  mere 
right,  when  judgment  has  been  had  as  to  ihepossea- 
sion,  in  an  inferior  possessory  action.  (8  Bl.  193~'4 ; 
Ante,  p.  344.) 

It  was  much  simplified  by  statute  formerly  in  Vir- 
ginia, and  all  the  sources  of  delay  removed  from  it; 
and  in  the  counties  west  of  the  Blue  Sidge  had  be- 
come a  favorite  action  for  the  recovery  of  lands ; 
but  by  the  revisal  of  1849  the  writ  is  abolished^ 
and  substituted  in  all  cases  by  the  action  of  eject- 
ment. (V.  C.  1873,  c.  131,  §  38, 1, 2.) 
8^  Mixed  Actions. 

The  purpose  of  mixed  actions  is  to  recover  at  once 
lands  and  dapiages.  The  mixed  actions  now  to  be 
mentioned  are,  (1),  The  action  of  ejectment;  (2),  The 
writ  of  waste ;  and  (3),  The  writ  of  dower,  unde  nihil 
habet; 
W.  C. 
1*.  Action  of  Ejectment. 

The  nature  of  the  action  of  ejectment,  with  its 
ori£:in  and  history,  have  been  already  fully  described, 
and  to  that  passage  reference  is  made  as  if  it  were 
/lere  repeated.  See  3  Bl.  Com.  199  &  seq;  Steph. 
PL  11,  32;  V.  C.  1873,  c.  131,  §  1,  Ac. ;  Ante,  p. 
368,  &  seq. 

In  respect  to  the  m^sne  promts  in  an  action  of 
ejectment,  see  Purcell  &  ux  v.  Wilson,  4  Grat.  16 ; 
dhinn  v.  Murray,  Id.  348  ;  Goodwyn  v.  Myers,  16 
Do.  336 ;  and  as  to  defences  in  the  action  see  Y.  0. 
1873,  c.  131,  §  20  to  22  ;  Atkins  v.  Lewis,  14  Grat. 
80 ;  Miller  v.  WiUiams,  15  Id.  213 ;  J.  R.  &  K.  Co. 
V.  Bobinson,  16  Grat.  434;  Blankenpickler  v.  Ander- 
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son,  Id.  69 ;  Mitchell  v.  Baratta,  17  Id.  445 ;  Wil- 
liamson V.  Paxton,  18  Id.  475. 
2*.  Writ  of  Waste. 

The  object  and  history  of  this  action  likewise  have 

been  previously  explained,  to  which  the  student  is 

advised  now  to  refer.     See  8  Bl.  Com.  222;  2  Insts. 

Com.  k  Stat.  Law,  628  &  seq ;  AnUj  p.  364,  &  seq. 

As  by  our  statute  in  Virginia  tiie  place  wasted  is 

not  recovered^  but  only  damages,  it  may  perhaps  be 

that  the  action  of  waste  is  to  be  considered  as 

amongst  us  abolished,  (V.  C.  1873,  c.  137,  §  1,  4); 

or  at  all  events,  if  it  exist,  it  must  be  merely  as  aj^ar- 

.  sonalj  and  not  as  a  mixed  action.     See  Dejamette  v. 

Allen  &  ux,  5  Grat.  499;  2  Insts.  Com.  &  Stat.  Law, 

631 ;  Ante,  p.  365. 

8*.  Writ  of  Dower,  unde  nihU  habet. 

This  writ  of  dower  unde  nihil  habet  is  designed  to 
recover  a  widow's  dower  of  the  ancestor's  heir,  or  of 
whatever  other  person,  being  in  possession  of  the  free- 
holdy  is  obliged  by  law  to  assign  it,  together  with 
damages  for  the  detention  where  the  husband  died 
seised,  supposing  no  part  of  her  dower  in  the  same 
tract  has  already  been  laid  off  to  her.  If  the  husband 
does  not  died  seised,  because  he  sold  the  land,  or  was 
wrongfully  evicted  of  it  in  his  life-time,  the  widow 
recovers  damages  from  the  time  of  the  commencement 
of  her  suit,  nor  in  any  case  can  she,  with  us,  recover 
for  more  than  five  years  before  the  commencement  of 
the  action.  (3  Bl.  Com.  183  ;  Steph.  PI.  10 ;  V.  0. 
1873,  c.  106,  §  11.) 

Dower  is,  however,  usually  recovered  by  bill  in  equity  y 
although  by  statute  in  Virginia  the  action  of  eject- 
ment lies  for  it.     (1  Stor.  Eq.  §  624,  &c. ;  V.  C. 
1873,  c.  106,  §  10.) 
2«.  Ouster  from  Chattels  Real;  i.  e..  Terms  far  Years. 
Remedies  for  Ouster  from  Chattels  Real. 
1\  Writ  of  Forcible  Entry,  &c. 

See  V.  C.  1873,  c.  130,  §  1  to  4,  6. 
2^.  Action  of  Ejectment. 

See  V.  C.  1873,  c.  131,  §  1,  &c. 
3'.  Injuries  by  Trespass  on  Larid'. 

Trespass  is  an  entry  on  another's  ground  without  law- 
ful authority,  by  oneself,  one's  servants,  or  one's  cattle, 
and  doing  some  damage,  however  inconsiderable,  (though 
it  be  only  to  tread  down  the  grass,)  to  his  real  property. 
(8  Bl.  Com.  209.)  Trespass  being  an  injury  to  the  pos- 
session, the  action  to  redress  it  can  only  be  maintained  by 
one  who,  or  whose  tenant,  is  in  the  occupancy  of  the 
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lands.     (Kretzer  v.  Wysong,  5  Grat.  10 ;  3  Eob.  Pr.  (2nd 
ed  )  414  &  seq  ;  2  Do.  636.) 
Remedies  for  Trespass  on  Lands. 
1«.  Action  of  Trespass  vi  et  armiSyQtuire  davsum  fregit. 
See  Bl.  Com.  308  &  seq;  3  Kob.  Pr.  (2nd  ed.)  414; 
Id.  420 ;  Id.  426  &  seq. 

Damages  are  in  this  action  recovered,  sncli  as  a  jury 
shall  think  commensurate  with  the  injury  done.  (Jor- 
dan  V.  Wyatt,  4  Grat.  151 ;  Kretzer  v.  Wysong,  5  Grat. 
9 ;  Beach  v.  Trudgain,  2  Grat.  219 ;  Bailey  v.  Butcher,. 
6  Grat.  144.) 
2».  Action  of  Trespass  on  the  Case. 

This  action  seldom  lies  at  common  law,  for  a  trespass 
on  lands,  for  such  an  injury  is  almost  of  necessity  accom- 

Eanied  by  force  ^  from  which  the  injury  directly  results. 
a  Virginia,  however,  it  will  be  remembered,  that  tres- 
pass on  the  case  lies  wherever  trespass  vi  et  armis  can 
be  maintained.     (V.  C.  1873,  c.  146,  ^  6 ;  Jordan  v^ 
Wyatt,  4  Grat.  161 ;  3  Rob.  Pr.  (2nd  ed.)  427.) 
3*.  Bill  in  Chancery  for  an  Injunction. 

This  remedy  lies  where  the  trespass  is  attended  with. 
permanent  injury  to  the  freehold  or  inheritance.  In 
that  event  damages  would  be  an  inadequate  redress,  and 
therefore  a  court  of  equity,  upon  its  principle  of  supply- 
ing  a  remedy  where  the  legal  one  is  essentially  defective^ 
w3l  interfere  to  prevent  the  trespass,  or  a  repetition  of 
it,  and  as  incident  thereto  will  oblige  the  wrong-doer  to 
.  give  an  account  of  the  mischief  already  done,  and  to  paj 
the  sum  assessed.  (Ad.  Eq.  210 ;  2  Stor.  £q.  §  928, 
&c.) 
3'.  Iniuries  occasioned  by  a  Nuisance. 

A  nuisance  to  lands  is  anything  done  to  the  injury  of  the 
lands,  tenements,  or  hereditaments*  of  another,  or  to  the 
annoyance  of  the  owner  in  respect  to  the  enjoyment  there- 
of.    (3  Bl.  Com.  216,  &c, ;  Bouv.  Law  Diet.  Nuisance.) 
Remedies  for  Nuimnce  ;  W.  C. 
1«.  Trespass  vi  et  armis. 

This  action  lies  wherever  the  injury  results  directly 
from  the  force  applied  by  the  wrong-doer.  (1  Chit.  PL 
169-'60 ;  3  Rob.  Pr.  (2nd  ed.),  426  &  seq.)  It  recovers, 
damages  such  as  a  jury  shall  think  wiU  compensate 
the  injury;  but  more  commonly  the  action  for  redress 
for  a  nuisance  is  trespass  on  the  case. 
2«f.  Action  of  Trespass  on  the  Case. 

Trespass  on  the  case  lies  at  common  law  wherever  the 
injury  does  not  result  directly  from  force  applied  by  the 
wrong-doer.  In  Virginia  it  lies  wherever  trespass  in  et 
armis  can  be  maintained,  as  well  as  in  the  cases  where  it 
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lay  at  common  law.     (V.  C.  1873,  c.  146,  §  6 ;  1  Chit. 
PL  169-'60 ;  2  Rob.  Pr.  (2nd  ed.)  426  &  seq.) 
3«  Assize  of  Nuisance. 

This  action  has  the  two-fold  function  of  removing  the 
nuisance  and  recovering  damages.    (3  Bl.  Com.  220, 221.) 
The  action  can  only  be  brought  by  a  tenant  of  the  free- 
hold.   (3  Bl.  Com.  220.) 

For  a  public  nuisance  no  private  action  lies,  unless  the 
party  complaining  is  especially  injured  thereby.  (3  Bl. 
Com.  219-'20;  Penn.  v.  Wheeling  Br.  Co.  13  How. 
578 ;  Miss.  &  Mo.  R  R.  Co.  v.  Ward.  2  Black,  485 ; 
Synops.  Crim.  Law,  180,  181.) 
4«.  Writ  of  Quod  PermiUat  Prostemere. 

The  writ  of  qitod  permittat  prostemere  has  for  its  object 
to  remove  the  nuisance,  and  to  recover  damages  therefor. 
It  is  applicable  only  in  favor  of  a  tenant  of  the  freehold. 
(3B1  Com.  221-'2.} 
5«.   Bill  in  Chancery  jor  an  Injunction. 

A  bill  in  chancery  is  maintained  generally,  in  case  of 
nuisances,  because,  lor  the  most  part,  they  are  liable  to 
produce  irremediable  injury^  for  which  damages  will  afford 
no  adequate  compensation,  so  that  the  injury  must  be 
prevented.  (Ad.  Eq.  210;  2  Stor.  Eq.  §  917,  &c.;  Id.  § 
925  &  seq;  Penn.  v.  Wheeling  Br.  Co.  13  How.  518; 
Miss.  &  Mo.  R.  R.  Co.  v.  Ward,  2  Black,  485.) 
4^  Waste. 

Waste  is  a  permaneTd  injury  to  the  inheritance  in  land^ 
such  as  is  not  brought  about  by  the  direct  act  of  God,  or 
a  public  enemy.  It  is  either  voluntary  or  permissive^  and 
when  not  taken  notice  of  by  the  courts  of  common  law, 
is  known  as  equitable.  (1  Bl.  Com.  223-'4;  2  Insts.  Com. 
&  Stat.  Law,  591  ^  seq.) 

As  to  persons  who  may  commit  waste,  it  is  obvious  that 
no  tenant  of  the  inheritance  who  has  an  unqualified  estate 
therein  can  do  so ;  but  with  us,  by  statute,  any  ten- 
ant for  life,  years,  or  otherwise,  to  whom  the  inheritance 
does  not  absolutely  belong,  may  be  guilty  of  it.  (8  BL 
Com.  224  &  seq.;  V.  C.  1873,  c.  133,  §  14;  2  Insts.  Com. 
&  Stat.  Law,  613  &  seq.,  616  &  seq.) 

The  penalty  or  forfeiture  with  us  is  only  single  damageSy 
but  if  the  waste  be  wardon,  (whatever  that  may  mean), 
treble  damages.     (V.  C.  1873,  c.  136,  §  4.) 
Remedies;  W.  C. 
1«.  Writ  of  Waste. 

This  writ,  if  it  existed  at  common  law  at  all,  existed 
only  as  a  personal  action  to  recover  single  damages  for 
the  waste  done  or  suffered.  Its  effect  as  a  mixed  action^ 
recovering  the  place  waited,  and  trei^le  damages,  was  due 
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to  the  Stat,  of  Gloucester,  6  Edw.  I,  c.  6,  which  increased 
to  that  extent  the  previous  penalties  for  waste.  (2  Insts. 
Com.  &  Stat,  Law,  106,  628;  8  Bl.  Com.  227  &  seq; 
Ante^  p.  865.) 

At  present,  in  Virginia,  no  forfeiture  of  the  place 
wasted  is  exacted,  and  therefore,  the  action  of  waste,  as 
a  mixed  action^  is  certainly  at  an  end,  (V.  C.  1873,  c. 
183,  §  1,  4.)  Whether  it  may  be  still  available  for  the 
purpose  of  recovering  damages  for  waste  committed,  it 
is  hardly  worth  while  to  inquire,  inasmuch  as  the  statute 
itself  prescribes  a  more  convenient  remedy,  namely,  an 
action  on  the  case  in  all  instances  of  waste.  (Y.  C.  1873, 
c.  133,  §  4;  See  2  Insts.  Com.  &;  Stat.  Law,  631.) 
2'.  Action  of  Trespass  on  the  Case. 

The  action  of  trespass  on  the  case  lies  at  common  law 
to  recover  damages  for  waste ;  in  Virginia,  for  the  most 
part,  damages  commensurate  with  the  injury  done  by  the 
waste ;  but  where  the  waste  is  waniordy  committed^  three 
times  the  amount  of  damages  assessed  therefor.  (V.  C. 
1873,  c.  133,  §  4;  2  Lists.  Com.  &  Stat.  Law,. 619.) 

In  England,  at  common  law,  the  action  of  trespass  on 
the  case  is  the  appropriate  remedy  where  the  person 
complaining  of  the  injury  is  either  not  possessed  of  the 
inherUancej  or  has  not  the  immediate  reversion.  In  either 
of  those  cases  the  injury  is,  strictly  speaking,  not  waste; 
but  as  it  is  notwithstanding  an  injury^  and  bears  a  close 
similitude  to  waste,  the  action  of  trespass  on  the  ease  (but 
not  the  writ  of  waste),  is  allowed  to  be  brought  for  it 
under  the  designation  of  quasi  tcaste ;  so  that  even  in 
England  the  writ  of  waste  has  fallen  much  into  disuse, 
and  its  place  has  been  supplied  by  the  action  on  the  case, 
as  well  where  the  writ  of  waste  might  be  applicable  as  in 
cases  where  the  action  on  the  case  is  the  exclusive 
remedy.  (3  Bl.  Com.  227  &  n  (7) ;  De  Jamette  v.  Al- 
len &  ux,  5  Grat.  499;  Rose  v.  Gill  &  ux,  4  CalL  250; 
2  Insts.  Com.  k  Stat.  Law,  628  &  seq.) 

In  Virginia,  it  is  the  proper  action  to  be  brought  in 
all  instances,  in  order  to  recover  damages  for  waste.    (V. 
C.  1873,  c.  137,  $  4.) 
8«.  Writ  of  Estrepement. 

This  is  a  method  oi  preventive  redress,  where  waste  is 
threatened  or  reasonably  apprehended,  pending  a  suit 
for  the  land,  or  with  a  view  to  charge  it  with  an  incum- 
brance. 

The  writ  lay  at  common  law,  after  judgment  obtained 
in  a  real  action,  and  before  possession  was  delivered,  to 
stop  any  waste  which  the  vanquished  party  might  com- 
mit in  the  lands  determined  to  be  no  longer  his ;  but  by 
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Btatnte  Gloncester,  6  £dw.  I,  c.  13,  a  further  effect  was 
allowed  to  the  writ  of  estrepementy  namely :  that  it  might 
be  iBsaed  pendente  placitOj  to  command  the  sheriff  to  in- 
hibit the  occupant  to  commit  any  waste  pending  the  suit, 
and  if  need  be  to  prevent  it  by  force.  (3  Bl.  Com. 
225-'6;  2  Insts.  Com.  &  Stat.  Law,  624  &  seq.) 

The  statute  in  Virginia  seems  to  have  designed  to 
afford  a  like  protection,  although  it  appears  hardly 
adapted  to  meet  the  case  of  a  mere  apprehension  of 
waste,  however  well  founded,  where,  as  yet,  none  has 
been  actually  committed.  However,  in  such  a  case,  a 
court  of  chancery  would  doubtless  interpose  to  prevent 
any  material  injury,  imminenUy  threatened,  even  prior 
to  any^overt  act.  The  statute  enacts  (V  C.  1878,  c.  13,  § 
5),  that,  ^^If  the  tenant  in  possession  of  any  land  shtdl, 
pending  any  suit  to  recover  or  charge  such  land,  with 
knowledge  of  such  suit  commit  any  waste  thereon,  the 
court  in  which  the  suit  is  may  command  the  sherUST  or 
other  officer  to  take  possession  of  the  land ;  and  if  the 
plaintiff  succeed  in  recovering  or  charging  the  land,  he 
may  recover  in  an  action  on  the  case  against  him  who 
committed  the  waste  three  times  the  amount  of  damages 
assessed  therefor." 
4«.  Bill  in  Chancery  ybr  an  Injunction. 

This  remedy  lies  where  the  injury  arising  from  the 
waste  would  be  (as  it  generally  is)  irreparahle,  or  the  le- 
gal remedy  is  otherwise  inadequate.  The  instances  of  such 
inadequacy  of  the  legal  remedy  are  various.  Thus  the 
common  law  courts  take  no  notice  of  the  destruction  of 
trees  reserved  or  planted  not  for  timber,  but  for  omja- 
namsnt,  shade  or  shelter  ;  nor  of  m^icious  waste  com- 
mitted by  a  tenant  who,  by  express  agreement,  is  vnth- 
out  impeachment  for  waste ;  nor  of  waste  committed 
against  mere  equitable  owners  of  the  inheritance,  and  in 
aU  these  cases,  as  weU  as  where  the  injury  is  irremedi- 
able  by  damages,  the  courts  of  equity  exercise  a  well  es- 
tablished jurisdiction  by  means  of  a  writ  (or  with  us  an 
order),  of  injunction  prohibiting  the  commission  or  repe- 
tition of  the  wrong;  and  as  incident  to  such  jurisdiction 
to  exact  an  account  and  payment  of  the  damages  suffered. 
(2  Btor.  Eq.  $  915  k  seq;  Bac.  Abr.  Waste,  Q^;  2  Bob. 
Pr.  (1st  ed.)  228,  &c;  Ad.  Eq.  402  &  seq;  3  Bl.  Com. 
227;  2  Insts.  Com.  &  Stat.  Law,  611,  &c.) 
5'.  Subtraction. 

By  subtraction  is  meant  the  neglect  or  omission  toper- 
form  or  render  any  suit,  custom,  duty,  services,  or  rents 
due  to  another,  whether  by  the  tenure  of  lands,  as  is  usually 
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the  case,  or  by  the  custom  of  particular  places.     (3  BL 

Com.  229) ; 

W.  C. 
1«.  Subtraction  of  Rents,  and  other  Services  dtie  by  Tenure^ 
JSemedies, 

1^.  Summary  Bemedies ;  W.  C. 
1*.  Distress. 

The  nature  of  distresses,  their  incidents,  and  conse- 
quences, have  been  already  fully  explained.  (See  3 
Bl.  Com.  6,  148 ;  Ante^  p.  99,  &  seq. )  It  may  suf- 
fice here  to  remember,  that  distress  is  a  taking  of  per- 
sonal chattels  in  a  very  summary  way,  in  order  to 
enforce  the  peHbrmance  of  something  due  from  the 
party  distrained  npon.  At  common  law  the  chattels 
were  taken  merely  as  apUdge^  and  had  to  be  safely 
kept,  in  order  to  be  restored  when  the  party  distrained 
upon  had  complied  with  his  duty.  With  us,  they  are 
sold,  (at  least  in  case  of  distress  for  rent)y  and  the  pro* 
ceeds  applied  to  pay  the  money  due,  as  in  case  of 
execution.  Distress,  however,  is  not  available  to  re- 
cover rent  J  until  the  rent  is  actually  in  arrear  ;  nor 
can  it  be  levied  on  any  property  that  has  never  been 
on  the  leased  premises^  HOT  on  any  removed  therefrom 
more  than  thirty  days.  If,  therefore,  more  than 
thirty  days  before  the  rent  is  due,  the  tenant  should 
remove  bis  chattels  from  the  leased  premises,  the 
remedy  by  distress  would  not  avail  the  landlord,  and 
our  statutes  have  provided  for  him  in  that  instance 
another  and  a  supplemental  summary  remedy  by  at- 
tachment (3  Bl.  Com.  131 ;  V.  C.  1873,  c.  134,  § 
7,  10,  11  to  13  to  15 ;  Id.  c.  49,  §  32  to  39 ;  Id.  c.  189, 
§  1  to  7;  Id.  c.  148,  §  4,  6,  7,  8,  9, 12  to  14, 17  to  19, 
20  to  26,  30,  31.) 
2*  Attachment. 

Attachment  is  a  statutory  proceeding,  as  just  men- 
tioned, designed  to  supplement  distress,  when  by  the 
removal  of  the  tenant's  property  from  the  leased 
premises  before  the  rent  becomes  due,  that  remedy  is 
or  is  likely  to  be  frustrated.  (V.  C.  1873,  c.  143,  §  6 
to  9,  12  to  19,  20  to  26,  30,  31.) 

The  nature  of  attachments  for  rent,  and  the  mode 
of  proceeding  therewith,  have  already  been  stated 
in  general  terms,  with  reference  to  the  statutory 
provisions  upon  the  subject,  {Ante,  p.  123,  &  seq),  but 
it  will  tend  to  a  clearer  understanding  of  the  matter 
to  present  here  a  fuller  and  more  complete  exposition, 
which  may  be  done  under  the  heads  following,  namely, 
(1),  When  and  how  attachment  for  rent  is  obtained ; 
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(2),  For  what  rent  an  attachment  may  be  obtained; 
(3),  To  what  officer  it  is  to  be  addressed ;  (4),  How  it 
is  to   be  returned;    (5),  On  what  property  it   may 
be  levied;    (6),  Mode   of    levying  it;    (7),  Lien   of 
attachment;   (8),  Restoration  of  property    attached 
to   the  party  from   whom  it  was   taken;    (9),   The 
keeping  and  sale  of  the  property  attached ;  and  (10), 
Trial  of  attachment ; 
W.  C. 
l'^.  When  and  How  Attachment  for  Rent  is  Obtained. 
The  lessor,  or  his  agent,  makes  complaint  on  oath 
to  a  justice,  (it  would  seem  not  indispensable  that  it 
should  be  in  writing^  as  an  affidavit  must  be,  Kyle 
V.  Connelly,  3  Leigh,  719),  that  to  the  best  of  his 
belief  the  person  liable  to  him  for  rent  intends  to  re- 
move, or  is  removing,  or  has  within  thirty  days  re- 
moved his  effects  from  the   leased   premises;   and 
states  also  on  oath,  to  the  best  of  his  belief,  the  rent 
which  is  reserved^  (wliether  in  money  or  other  thing), 
and  will  be  payable  vnthin  one  yeaVy  and  the  time  or 
times  it  will  be  so  payable ;  and  also  makes  oath,  either 
that  there  is  not,  or  he  believes,  unless  an  attachment 
issues,  there  will  not  be  left  on  such  premises  pro- 
perty liable  to  distress  sufficient  to  satisfy  the  rent  so 
to  become  payable  ;  and  thereupon  the.  justice  is  re- 
quired to  issue  an  attachment  for  the  said  rent.    (V. 
C.  1873,  c.  148,  §  4.)     The  justice  who  issues  the 
attachment,  it  is  supposed,  must  be  of  the  county  or 
corporation  where  the  leased  premises  are  situated, 
(Barnett  v.   Darnielle,  3  Call.  413) ;  but  the  oath 
wliich  verifies  the  complaint  may  be  made  before  any 
one  qualified  to  administer  an  oath,  whether  in  the 
county  or  corporation,  or  elsewhere.     (Bart.  Pract. 
306;  V.  C.  1873,  c.  12,  §  3.) 
2^.  For  what  Rent  an  Attachment  may  be  Obtained. 
An  attachment  can  be  obtained  for  that  rent  only 
which  is  yei  tf)  become  due^  and  which  will  be  payable 
within  one  year,     (V.  C.  1873,  c.  148,  §  4.)     As  the 
law  formerly  was,  the  attachment  could  issue  only 
for  the  instalment  next  to  fall  due^  whether  that  was 
for  a  month,  quarter,  year,  &c.     (Redford  v.  Wins- 
ton, 3  Rand.  154, 157, 160.)     This  present  provision 
enables  the  landlord  to  recover  any  rent  payable 
within  one  year.     The  landlord  cannot  proceed  under 
this  statute,  for  rent  not  yet  due,  b^ore  the  commence- 
meat  of  the  term  for  which  it  is  to  be  paid,  for  until 
then  the  relation  of  lessor  and  lessee  does  not  exist, 
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nor  can  any  rent  be  said  to  accrue.     (Johnson  v. 
Garland,  9  Leigh,  151.) 

3^.  To  what  Officer  the  Attachment  is  to  be  Addressed, 
The  attachment  may  be  directed  to  the  sheriff^ 
sergeant,  or  constable  of  any  county  or  corporation. 
(V.  C.  1873,  c.  148,  §  6.) 

4^.  How  the  Attachment  is  to  be  returned. 

If  the  claim  is  over  $20,  (exclusive  of  interest)  it 
is  returnable,  at  the  option  of  the  plaintiff,  to  the 
next  term  of  the  circuU,  counij/,  or  corporaUon  court  of 
the  county  or  corporation  in  which  the  leased  tene- 
ment may  be.  Where  the  claim  is  not  over  $20  (ex- 
clusive of  interest),  the  statute  is  silent  as  to  the  re- 
turn; but  it  may  be  conjectured  that  the  attachment 
would  in  that  case  be  returnable  before  a  justice  of 
tfie  peace  of  the  county  or  corporation  in  which  is  the 
leased  tenement,  as  if  it  had  been  a  summons.  (Y. 
0.  1873,  c.  148,  §  6,  29;  Id.  c.  147,  §  1,  2.) 

5*.  On  what  Property  the  Attachment  may  be  levied- 
The  statute  expressly  declares  that  the  attachment 
shall  be  issued  against  (and  of  course  levied  upon) 
such  goods  as  might  be  distrained  for  the  rent,  if  it 
had  become  payable,  and  against  any  other  estate  of  the 
person  liable  therefor,  whether  it  be  real  or  personal 
(V.  0.  1873,  C.148,  c.  §4.) 

6^.  Mode  of  Levying  the  Attachment. 

The  attachment  is  sufficiently  levied  in  every  case 
by  a  service  of  a  copy  of  it  on  such  persons  as  may 
be  designated  by  the  plaintiff  in  writing^  or  be 
known  to  the  officer  to  be  in  possession  oj^  ejects  of, 
or  to  be  indebted  to  the  defendant;  and  as  to  real 
estate^  by  such  estate  being  mentioned  and  described 
by  endorsements  on  the  attachment.  (V.  C.  1878, 
c.  148,  §  7 ;  PuUiam  v.  Aler,  16  Grat.  60 ;  Clark  v* 
Ward  &  als,  12  Grat.  448.) 

But  the  officer  is  not  to  take  possession  of  the  pro- 

J»erty  attached  unless  the  plaintiff  shall  have  given 
andj  with  security  approved  by  the  justice  who 
issued  the  attachment,  in  a  penalty  of  at  least  double 
the  amount  of  the  claim,  with  condition  to  pay  all 
costs  and  damages  awarded  against  him,  or  sustained 
by  any  person,  by  reason  of  his  suing  out  the  attach- 
ment. If  such  bond  be  given,  the  officer  is  to  take 
possession  of  the  effects,  or  of  so  much  as  is  sufficient 
to  pay  the  plaintiff's  claim.  (V.  C.  1873,  c.  148,  § 
8.)  !But  notwithstanding  the  apparent  comprehen- 
siveness of  these  terms,  no  action  can  be  maintained 
on  this  bond,  save  by  ihQ  defendant  him^dfy  not  by 
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a  third  perfion  claiming  the  property  attached  to  be 
his;  for  such  damages  as  may  be  sustained  in  that 
way  could  arise  not  by  miirkg  out  the  process,  but 
from  executinff  it.  (Davis  v.  Common'th,  13  Grat. 
14:l-'2  &  seq.) 

The  bond  is  required  to  be  given  by  the  plaintiff 
at  the  time  of  suing  out  the  attachment,  or  after- 
wards; and  as  the  attachment  may  be  issued  ^^on 
complaint  by  the  lessor,  or  his  agenty^  (V.  0.  1873, 
c.  148,  §  4,)  so  it  would  seem  the  bond  may  be  given 
by  the  offenty  (e.  g.  one  partner  of  a  firm) ;  bat  in  that 
case,  care  must  be  taken  that  the  recitals  shall  be 
according  to  the  fact,  setting  fortli  the  attachment  as 
the  lessor* s  attachment,  not  the  agenCSy  ahd  stipulating 
that  the  lessor  shall  pay  all  damages,  &c.;  for  it 
must  be  observed  that  all  summary  proceedings  are 
specially  required  to  be  reguLaVy  and  for  not  conform- 
ing to  the  statute  may  be  quashed  by  the  court  ex 
officio^  as  affording  no  ground  of  jurisdiction.  (Jones 
&  als  V.  Anderson,  &  als,  7  Leigh,  311-12,  313  & 
seq;  Kyles  &  Co.  v.  Connolly,  3  Leigh,  719;  Mantz 
V.  Handley,  2  Hen.  ife  M.  308 ;  McClung  &  Co.  v. 
Jackson,  6  Grat.  96.) 

The  officer  is  required  to  return,  with  the  attach- 
ment, the  names  of  the  persons  having  effects  of,  or 
owing  debts  to,  the  defendant,  and  to  summon  them 
to  appear  as  garnishees  (see  ante  p.  351,)  at  the  re- 
turn-day of  the  attachment.  He  is,  moreover,  to 
return  a  statement  of  the  property  taken,  if  any,  and 
the  date  of  the  service  or  levy  on  each  person,  and  on 
each  parcel  of  property.  And  it  is  provided  that, 
in  a  case  so  exceptional,  the  "  attachment  may  be  is- 
sued and  executed  on  Sunday^  (although  generally 
cioH  process  is  strictly  prohibited  to  be  executed  on 
that  day,)  if  oath  be  made  that  the  defendant  is 
actually  remomng  his  effects  "  then.  (V.  C.  1873,  c. 
148,  §  9, 10.) 
7^.  Lien  of  Attachment. 

The  plaintiff  has  a  lien  from  the  time  of  levying 
the  attachment,  or  serving  a  copy,  on  the  personid 
property,  choses  in  action^  and  other  securities  of  de- 
lendant  in  the  hands  of,  or  due  from,  any  garnishee 
on  whom  it  is  served,  and  on  any  real  estate  menr 
tioned  in  an  endorsement  on  the  attachment,  from  the 
suing  out  of  the  same ;  but  not  unless  so  mentioned. 
(Clark  V.  Ward,  12  Grat.  440 ;  V.  C.  1873,  c.  148, 
§  12,  26 ;  Tazewell's  Ex'or  v.  Barrett  &  Co.,  4  H.  & 
M.  259  ;  Wilson  v.  Davisson,  5  Munf .  178 ;  Shaver 
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V.  White  &  als,  6  Munf.  110 ;  Erskine  v.  Staley,  12 
Leigh,  406;  Richeson  v.  Richeson,  2  Grat.  497; 
Farmers  Bank  v.  Day,  6  Grat.  360;  JenniDgs  v. 
Montague,  2  Grat.  350 ;  Kelly  v.  Linkenhoger,  8 
Grat.  114;  Vance  v.  McLaughlin,  8  Grat.  289; 
Schofield  V.  Cox  &  als,  8  Grat  637-'8 ;  Moore  v. 
Holt,  10  Grat.  284.  287 ;  Bait.  &  O.  E.  R.  Go.  v. 
McCollough  &  als,  12  Grat.  295  ;  Bait.  &  O.  R.  R. 
Co.  V.  Gallahue,  14  Grat  563 ;  Pulliam  v.  Aler,  15 
Grat.  84 ;  Smith  v.  Smith,  19  Grat.  545 :  Rolls  v. 
Andes  Ins.  Co.  23  Grat.  509 ;  Daniel  on  Attach- 
ments, §  148  &  seq.)  And  the  attachment  lien  is  in 
nowise  impaired  by  the  defendant  appealing  and  ex- 
ecuting an  appeal  bond,  in  pursuance  of  V.  C.  1873, 
c.  148,  §  31.  In  order  to  relieve  the  debtor's  pro- 
perty from  the  lien  a  replevy  bond  must  be  executed, 
as  required  by  V.  C.  1873,  c.  148,  §  13.  (MagiU  v. 
Sauer,  20  Grat.  541.) 
8^.  Restoration  of  the  Property  Attached  to  the  Party 
from  whom  it  was  Taken. 

The  restoration  of  the  property  attached  may  be 
accomplished  either,  (1),  By  means  of  a  delivery  or 
forthcoming  bond;  or  (2),  By  means  of  a  replevy 
bond  ; 
W.  C. 
1^  Delivery  or  Forthcoming  Bond. 

The  party  from  whose  possession  the  attached 
property  was  taken  may  have  it  restored  to  him 
upon  his  giving  a  forthcoming  or  delivery  bond, 
with  good  security,  payable  to  the  plaintiff,  and 
conditioned  to  have  the  property  forthcoming,  at 
such  time  and  place  as  ths  court  muy  require.  (V. 
0.  1873,  c.  148,  §  13.) 
2K  Replevy  Bond. 

The  defendant  against  whom  the  claim  is,  instead 
of  the  delivery  bond  just  mentioned,  may  release 
the  whole  estate  attached  from  the  attachment,  by 
giving  bond  with  condition  to  perform  the  judgment 
or  decree  of  the  court,  and  the  bond  in  this  case  also 
is  to  be  payable  to  the  plaintiff,  (V.  C.  1873,  c. 
148,  §  13,  14 ;  MagiU  v.  Sauer,  20  Grat.  541-'2.) 
9*.  Keeping  and  Sale  of  the  Property  Attached. 

If  neither  replevied  nor  sold  (as  presently  men- 
tioned,) it  is  to  be  kept  as  if  taken  under  execution. 
But  if  expensive  io  keep^  or  perish^ahle,  it  may  be  sold 
by  order  of  court,  or  of  the  judge  in  vacation,  in  like 
manner  as  if  taken  under  execution,  except  that  it 
shall  be  on  a  credit  until  the  rent  is  payable,  taking 
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bond  with  good  security  for  the  proceeds.     (V.  0. 
1878,  c.  148,  §  16.) 
10*.  Trial  of  Attachment. 

The  trial,  of  course,  takes  place  before  th^court  to 
which  the  attachment  is  returnable,  and  at  the  next 
terrrij  unless  good  cause  for  an  adjournment  or  con- 
tinuance of  the  case  until  the  succeeding  term  be 
shown.  (V.  C.  1873,  c.  148,  §  6.)  Let  us  note,  (1), 
The  defence  to  attachments;  and  (2),  The  interposi- 
tion of  third  persons,  claimants; 
W.  C. 
1^  Defence  to  Attachments. 

In  contemplating  the  making  of  defence  to  attach- 
ments for  rent,  we  may  take  notice  of  (1),  Who  may 
make  defence ;  (2),  What  defence  may  be  made ;  and 
(8),  The  judgment  for  the  plaintiff  in  attachment; 
W.  C. 
1™.  Who  may  make  Defence. 

Defence  may  be  made  by  the  defendant  in  the 
attachment;  by  any  garnishee;  by  sluj party  to  a 
forthcoming  or  replevy  bond  given  in  the  case ;  or 
by  the  officer  who  may  be  liable  for  not  taking 
a  good  bond ;  but  the  attachment  is  not  thereby  dis- 
charged^ nor  the  property  released.  (V.  0.  1878, 
c.  148,  §  21.)  This  provision  obviates  the  former 
rigor  of  the  law  which  did  not  permit  the  defend- 
ant to  contest  the  case  without  giving  security  to 
perform  the  decree,  whereupon  the  property  was 
discharged,  or  if  the  giving  of  the  security  were 
waived  by  the  plaintiff,  the  property  was  no  less 
discharged.  (Tiernan  v.  Schley,  2  Leigh,  25.) 
2°*.  What,  Defence  may  be  made. 

The  right  to  sue  out  the  attachment  may  be  con- 
tested, and  if  the  court  is  of  opinion  that  it  was 
issued  on  false  suggestions^  or  without  sufficient 
cause,  judgment  shall  be  entered  that  the  attachment 
be  abated.  If  properly  sued  out,  and  upon  the  m^erits 
the  court  is  of  opinion  that  the  plaintiff '^s  claim,  is 
not  established,  final  judgment  is  to  be  given  for 
the  defendant,  and  in  either  case  with  costs,  and 
an  order  for  the  restoration  of  the  property  at- 
tached. (V.  C.  1878,  c.  148,  §  22 ;  Claflin  v.  Steen- 
bock,  18  Grat.  842 ;  Mantz  v.  Hendley,  2  H.  &  M. 
812 ;  Wright  v.  Rambo,  21  Grat.  158.) 

Upon  a  motion  to  abate,  if  neither  party  demand 

a  jury  the  cause  may  be  determined  by  the  court 

itself,  it  not  being  needful  that  there  should  be 

^formal  waiver  of  jury-trial.     And  upon  such  a 
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motion,  the  question  is,  whether  npon  aU  the  facts 
existing  in  the  case  there  was  reasonable  groond  or 
^^ probable  cause  "  to  believe  that  the  defendant  was 
removing,  &c.,  his  effects,  and  not  whether  the 
facts,  as  they  appeared  to  the  affiant,  (though  per- 
haps only  a  small  part  of  the  facts  of  the  case), 
a£K>rded  him  reasonable  ground  for  such  a  belief, 
(aaflin  &  Co.  v.  Steenbock  &  Co.,  18  Grat.  855-*6 
&  seq.  870-'71.  But  see  Id.  847  &  seq;  and 
Spengler  v.  Davy,  15  Grat.  381.) 

The  present  form  of  the  statute,  it  may  be  ob- 
served, was  brought  about  by  the  decision  in  Red- 
ford  V.  Winston,  3  Rand.  148,  in  which^t  was  held 
that  as  the  law  then  was,  it  was  not  competent 
to  the  tenant  to  contest  the  landlord's  oath  on 
the  attacliment  issued,  and  to  show  that  in  fact 
there  was  no  sufficient  reason  to  believe  that  he 
would  remove,  &c.,  his  effects. 

In  order  to  avoid  a  needless  multiplication  of 
suits,  it  is  provided  that  where  upon  the  defence 
(doubtless  as  made  by  the  defendant  in  the  attach- 
ment), it  be  found,  either  by  court  or  jury,  that  the 
attachment  was  sued  out  without  sifficieni  cause, 
judgment  may  be  entered  for  the  defendant  against 
the  plaintiff,  for  the  damages  sustained  by  the  de- 
fendant by  reason  thereof,  (V.  C.  1873,  c.  148,  § 
30) ;  but  in  computing  those  damages  the  plaintiff's 
conduct  is  to  be  estimated  with  reference  to  the 
facts  known  to  him,  and  not  to  all  the  fads  existing. 
(Claflin  &  Co.  v.  Steenbock  &  Co.  18  Grat.  847, 
870,  842.) 

Upon  a  motion  by  the  defendant  to  abate  an  at- 
tachment, the  burden  is  upon  the  plaintiff  to  show 
that  the  attachment  was  issued  on  sufficient  grounds, 
and  he,  therefore,  must  open  and  conclude  the 
cause.  (Wright  v.  Rainbo,  21  Grat.  162.) 
8°^.  Judgment  for  Plaintiff  on  the  Attachment. 

If  the  claim  of  the  plaintiff  be  established,  judg- 
ment shall  be  rendered  for  him.     (V.  C.  1878,  c. 
148,  §  23.) 
W.  C. 
1**.  Judgment  for  Plaintiff  in  respect  to  the  Visible 
Property  Attached. 

The  personal  effects  not  previously  replevied 
or  sold  as  jperishahle,  &c.,  and  the  real  estate, 
shall  be  ordered  to  be  sold;  and  the  proceeds  of 
sale,  and  whatever  else  is  subject  to  the  attach- 
ment, including  what  is  embraced  by  any  replevy 
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or  forthcoming  bond  which  may  have  been  given, 
are  to  be  applied  in  satief action  of  the  judgment. 
But  no  real  estate  is  to  be  sold  until  all  other 
property  and  money  subject  to  the  attachment, 
has  been  exhausted,  and  then  only  so  much  as  is 
necessary  to  pay  the  judgment.  But  if  the  defen- 
dant against  whom  the  complaint  is  has  not  ap- 
peared, or  been  served  with  a  copy  of  the  attach- 
ment sixty  days  before  the  judgment,  the  plain- 
tiff cannot  have  the  benefit  of  such  order  of  sale 
until  he  gives  bond  with  security  in  a  penalty 
approved  by  the  court,  conditioned  to  perform 
such  future  order  as  may  be  made  upon  the  ap- 
pearance of  the  defendant  and  his  making  de- 
fence. And  if  he  fail  to  give  the  bond  in  a  rea- 
sonable time,  the  court  shall  dispose  of  the 
estate  attached,  or  its  proceeds,  as  shall  seem 
just.     (V.  C.  1873,  c.  148,  §  23,  24.) 

There  may  be  also,  it  seems,  a  personal  jvdg- 
meni  against  the  defendant  when  he  thus  enters 
hie  appearance  and  makes  deftoce,  (O'Brien  & 
als  V.  Stephens  &  als,  11  Grat.  613-'14);  and 
if  he  does  appear  to  contest  the  merits,  and  after- 
wards, by  leave  of  the  court,  withdraws  his  plea, 
his  appearance  is  not  thereby  withdrawn,  and  he 
is  still  in  court  so  as  to  be  bound  personally  by 
a  judgment  against  him.  (Eidred  v.  Bank,  17 
Wal.  651 ;  Fisher  v.  March,  26  Grat.  772.) 
2''.  Judgment  for  Plaintiff  in  respect  to  the  Grami- 
shees. 

The  garnishees  are,  as  we  have  seen,  sum- 
moned at  the  first  institution  of  the  attachment^ 
and  may  be  compelled  to  appear  if  the  plaintiff 
desire  it.  If  the  garnishee  appears  in  obedience 
to  the  summons,  he  is  required  to  disclose  on 
oath,  whether  he  is  in  any  form  indebted  to  the 
defendant,  or  has  in  his  possession,  or  under  his 
control,  any  of  the  defendant's  effects;  and  the 
court  may  order  him  to  pay  the  amount  thus  as- 
certained to  be  due  by  him,  and  to  deliver  the 
effects  in  his  hands  to  such  person  as  it  may  ap- 
point as  receiver,  or  to  secure  such  payment  and 
delivery  when  and  where  the  court  may  require. 
And  if  the  plaintiff  suggest  that  the  garnishee 
has  not  fully  disclosed  all  that  he  owes,  and  all 
the  effects  in  his  possession,  the  court  shall  cause 
a  jury  to  be  impannelled  to  inquire.  (Y.  C.  1878, 
c.  148,  §  17,  19.) 
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On  the  other  hand,  should  the  garnishee  fail 
to  obey  the  summons,  the  plaintiff,  instead  of 
compelling  him  to  appear  as  he  may,  is  at  liberty 
to  ask  the  court  to  hear  proof  of  the  debt  he 
owes  defendant,  and  the  efPects  of  his  in  his 
hands,  and  the  court  may  give  judgment  accord- 
ingly. (V.  0.  1873,  c.  148,  §  18 ;  Bait.  &  O.  E. 
K.  Co.  V.  Gallahue,  14  Grat.  561,  568 ;  Pulliam 
V.  Aler,  15  Grat.  54  ) 
2\  Interposition  of  Third  Persons  Claimants. 

At  any  time  before  the  property  attached  is  sold, 
or  the  proceeds  paid  over  to  the  plaintiff,  any  pei^ 
son  may  file  his  petition,  disputing  the  validity  of 
the  attachment  on  the  property,  claiming  it  as  his 
own,  or  asserting  an  interest  in  or  lien  on  the  same, 
under  another  attachment  or  otherwise;  and  upon 
giving  security  for  costs,  the  court,  without  any  other 
pleading,  shall  impannel  a  jury  to  inquire  into  such 
claim ;  and  if  it  be  found  for  the  petitioner,  the  court 
shall  make  such  order  as  will  protect  his  rights, 
awarding  costs  at  its  discretion.  (V.  C.  1873,  c. 
148,  §  25;  McOluny  &  Co.  v.  Jackson,  6  Grat.  96.) 
Formerly  no  one  was  allowed  thus  to  interplead 
in  attachments  for  renty  (Hallam  v.  Jones,'  Gilm. 
142),  but  for  debts  only.  This  provision  seems  un- 
questionably to  permit  it. 
3^  Re-Entry  by  the  Lessor^  &c. 

If  the  rent  be  reserved  by  way  of  condition^  the  right 
of  re-entry  results  as  incident  to  the  condition^  without 
any  words  to  that  effect;  e.g.  "I  demise  Black-acre  to 
J.  S.  for  ten  years,  on  condition  that  he  pay  $100  a 
year  rent  therefor  at  Christmas  of  every  year."  But 
if  the  rent  be  not  reserved  on  condition,  but  as  an 
agreement,  there  can  be  no  re-entry  at  common  law, 
without  a  stipulatiuii  to  that  effect.  But  we  have  a 
statute  in  Virginia  enacting  that  if  any  tenant  from 
whom  rent  is  in  arrear  and  unpaid,  shall  desert  the 
demised  premises,  and  leave  the  same  uncultivated  and 
unoccupied^  without  goods  thereon  subject  to  distress, 
sufficient  to  satisfy  the  said  rent,  the  lessor  or  his 
agent  may  post  a  notice  upon  a  conspicuous  part  of 
the  premises,  requiring  the  said  tenant  to  pay  the  said 
rent  within  one  month.  And  if  not  paid,  the  lessor 
may  enter  on  the  premises,  and  the  right  of  the  tenant 
thereto  shall  be  at  an  end.  But  the  landlord  may 
recover  the  rent  up  to  that  time.  (V.  C.  1873,  c.  134, 
§  16  to  25.)  And  by  another  statute,  applicable  only 
to  tenants  in  a  city  or  town^  it  is  provided  that,  if  de- 
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fault  in  the  payment  of  rent  by  sach  tenant  shall 
continue  for  five  days  after  notice  in  vrriting^  requiring 
possession  of  the  premises  or  payment,  the  tenant's 
possession  shall,  at  the  landlord's  option,  be  deemed 
unlawful,  and  may  be  recovered  by  the  writ  of  un- 
lawful detainer.  (V.  C.  1873,  c.  130,  §  4.) 
4*.  Nomine  Pcmas. 

This  is  no  more  than  an  obligation  under  a  penalty 
to  pay  the  rent.     It  is  hardly  to  be  styled  a  remedy. 
(Gilb.  Eents,  140,  &c.) 
2*^.  Remedies  for  Kent  by  Suit  oi'  Action, 

The  remedy  iTor  rent  by  suit  or  action  may  be,  (1), 
By  action  dt  law;  or  (2),  By  suit  in  equity  ; 
W.  C. 
1*.  Action  at  Law, 

The  actions  at  law,  whereby  rent  is  recovered  are 
either,  (1),  Personal  actions;  or  (2),  Real  actions; 
W.  C. 
1^.  Personal  Actions. 
See  8  Bl.  Com.  231. 

A  remarkable  doubt  was  long  cherished  in  Eng- 
land, whether  9»  personal  action  could  be  maintained 
for  the  arrears  of  a  freehold  rentj  thus  confounding 
the  profits  of  the  subject,  (which  are  as  much  per- 
sonalty as  wheat  or  corn  severed  from  the  land),  with 
the  subject  itself.  A  similar  idea  is  presented  in 
Miller  v.  Marshall  &  als,  1  Va.  Cas.  158,  wherein  it 
was  held  that  a  justice  of  the  peace  could  not  give 
judgment  for  the  arrears  of  a  rent  in  fee,  (3  Bl. 
Com.  232.)  Accordingly,  statutes  were  enacted  in 
England  to  allow  actions  of  debt  to  recover  the  arrears 
of  freehold  rents,  (8  Anne,  c.  14,  and  5  Geo.  Ill,  c. 
17) ;  and  in  Virginia  a  somewhat  corresponding  pro- 
vision exists,  (V.  C.  1873,  c.  134,  §  7),  declaring  that 
"rent  of  every  kind  may  be  recovered  Jyy  distress 
or  action^'*  without  limiting  it  to  the  action  of  debt. 

The  personal  actions  which  may  be  resorted  to  in 
order  to  recover  arrears  of  rent  are,  (1),  The  action 
of  debt;  (2),  Trespass  on  the  case  in  assumpsit;  (8), 
Covenant ;  and  (4),  Account; 
W.C. 
1^  Action  of  Debt. 

By  this  action  the  arrears  of  rent  are  recovered 
in  Virginia,  with  interest  from  the  time  the  rent  is 
payable,  as  in  other  contracts.  (V.  C.  1873,  c.  134, 
§  7.)  But  independently  of  statute,  at  common 
law,  interest  was  recoverable  only  when  contracted 
for,  or  when  from  peculiar  circa mstances,  to  be  de- 
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termined  by  the  discretion  of  the  court  or  jury, 
justice  so  required,  (Graham  v.  Woodson,  2  Call. 
249  ;  Skipwith  v.  Clinch,  Id.  253 ;  Cook  v.  Wise, 
8  H.  &  M.  468  ;  Newton  v.  Wilson,  Id.  470 ;  Dow 
V.  Adams,  5  Munf .  21 ;  Michie  v.  Wood,  6  Rand. 
571.) 
2^  Action  of  Trespass  on  the  Case  in  Assumpsit. 

This  action  is  proper  where  the  promise  to  pay 
the  rent  is  not  under  seal;  and  the  object  is  to  re- 
cover, in  the  form  of  damages  for  the  breach  of 
promise  to  pay,  the  amount  of  rent  due,  with  in- 
terest. The  lease  may  be  under  the  lessor*s  sealj 
reserving  rent,  and  still  the  action  of  assumpsit  lies, 
if  it  be  not  also  under  the  seal  of  the  leasee.  His 
acceptance  of  the  lease,  and  entering  upon  the  land 
in  pursuance  of  it,  is  an  implication  of  a  promise 
to  pay;  but  it  is  not  an  express  promise^  much  less  a 
promise  under  seal.  Debt  and  assumpsit  are,  there- 
fore, concurrent  remedies  for  rent,  where  the  lessee's 
promise  to  pay  it  is  not  under  seal.  (1  Chit.  PL 
120,  376-'7 ;  Ante,  p.  348,  &  seq.) 

It  was  formerly  considered  that  assumpsit  lay 
only  where  the  promise  to  pay  the  rent  was  eapresSj 
and  not  where  it  was  implied;  but  such  a  distinction 
is  obviated  in  England  (if  indeed  it  was  ever  fairly 
acknowledged  there)  by  the  statute,  11  Geo.  II,  c.  19, 
and  in  Virginia  has  never  been  recognized.  (Eppes 
V.  Cole,  4  H.  &  M.  161 ;  Sutton  v.  Mandeville,  1 
Munf.  407.) 
8*.  Action  of  Covenant. 

As  the  action  of  trespass  on  the  case  in  assumpsit 
lies  to  recover,  in  the  form  of  damages^  the  Amount  of 
the  rent  in  arrear,  when  the  promise  to  pay  it  is  not 
under  seal,  so  covenant  lies  to  recover,  in  the  form 
of  damages,  the  amount  of  the  rent  which  is  due, 
when  the  promise  of  the  lessee  to  pay  it  is  under 
seal.  And  as  in  the  former  case  debt  and  assump- 
sit are  concurrent  remedies,  so  also  in  the  latter  are 
for  the  most  part  debt  and  covenant.  (1  Chit.  PL 
131,  133-'4 ;  Ante,  p.  346.) 
4^.  Action  of  Account. 

If  rent  be  claimed  on  one  side,  and  counter  de* 
Tnarvds  be  set  up  on  the  other,  with  proper  circum- 
stances of  privity  accompanying,  as  the  nature  of 
the  action  requires,  {Arvte,  p.  346,)  there  seems  to 
be  no  reason  why  the  action  of  account  may  not  be 
maintained  as  well  as  in  other  cases  of  similar  mu- 
tuality and  privity;  although,  considering  the  in- 
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convenienceB  and  delays  attending  that  action,  a 
prudent  practitioner  might  well  hesitate  to  resort 
to  it,  and  rather  choose  to  employ  a  MU  in  equity 
where  there  was  such  a  complication  growing  out 
of  mutual  demands  as  to  make  it  inexpedient  to 
submit  the  matter  to  be  determined  by  a  jury.  (3 
Rob.  Pr.  (2nd  ed.)  410  &  seq  ;  Bac.  Abr.  Accompt; 
1  Stor.  Eq.  §  449  &  seq;  Id.  §  508;  Ante,  p. 346, 
&c.) 
2^.  Beal  Actions  for  Kent. 

Real  actions  for  rent  contemplate  a  direct  inquiry 
into  the  right  to  demand  it,  when  a  freehold  estate 
therein  is  claimed.  The  principal  object  of  such  ac- 
tions is  to  determine  the  abstract  legal  right  of  the 
claimant,  although  they  allow  incidentally,  of  the 
recovery  of  the  arrears  which  have  fallen  due,  which 
should  denominate  them  rather  mixed  than  real  ac- 
tions. Bent  being  an  incorporeal  right,  it  is  not 
possible  that  there  should  be  an  actual  disseisin 
thereof;  but  the  owner  may  elect  to  consider  himself 
disseised  whenever  the  payments  are  not  punctually 
made;  and  it  is  on  that  basis  of  an  elective  disseisin 
that  real  actions  for  rent  are  founded.  (3  Bl.  Com. 
232  &  seq ;  Gilb.  Rents,  106.) 

The  real  actions  for  the  purpose  of  ascertaining  the 
right  to  demand  freehold  rents,  and  also  for  the  re- 
covery of  the  arrears  thereof,  are,  (1),  Writ  of  assize 
of  m4>rt  d' ancestor,  cfec. ;  (2),  Writ  de  consuetvdini- 
1ms  et  servitiis  ;  (3),  Writ  of  cessavit ;  and  (4),  Writ 
of  right,  sur  disclaims  ; 
W.  0. 
1^  Writ  of  Assize  of  Mort  d^ Ancestor,  or  of  Novel 
Disseisin. 

This  action  is  not  likely  to  be  often  resorted  to  in 
practice  with  us,  yet  where  rent  granted  is  in  arrear, 
and  the  remedy  by  distress  is  unavailable,  either  be- 
cause the  rent  may  not  be  distrained  for,  or  because 
no  sufficient  distress  is  found  on  the  premises,  the 
writ  of  assize  might  be  used  to  advantage  in  order 
to  charge  the  arrears  due,  specifically  upon  the  land 
out  of  which  the  rent  issues,  according  to  the  term^ 
of  the  grant.  Although  disused,  it  is  still  a  sub- 
sisting action  in  Virginia.  (V.  0.  1873,  c.  15,  §  2; 
Gilb.  Rents.  190,  106 ;  Ante,  p.  342.) 
2^.  Writ  de  Consuetudinibus  et  Servitiis. 

This  remedy  lies  for  the  lord  against  his  tenant 
who  withholds  from  him  the  rents  and  services  due 
by  custom  or  tenure  for  his  land.     It  has  the  advan- 
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tage  of  compelling  specifically  the  payment  or  per* 
formance  of  the  rent  or  service.  If,  as  is  supposed, 
the  custom  alluded  to  is  a  local  law.  there  can  be  no  | 

such  rent  or  service  with  us,  (Harris  v.  Carson,  7 
Leigh,  632  ;  Mason  v.  Moyers,  2  Eob.  606  ;  1  Insts. 
Com.  &  Stat.  Law,  34,)  nor  is  there  any  feudal 
tenure  in  Virginia,  (10  Hen.  Stats.  64;  2  Lists. 
Com.  &  Stat.  Law,  75.)  It  is,  therefore,  appre- 
hended that  no  rents  and  services  to  which  this 
remedy  is  applicable  can  exist  in  Virginia,  and  con- 
sequently that  this  writ  cannot  be  employed  here. 
See  3  Bl.  Com.  232. 
8^  Writ  of  Cessavit 

The  writ  of  cessavit  is  given  by  the  statute  of 
Gloucester,  (6  Edw.  I,  c.  4),  and  of  Westm.  11,  (13 
Edw.  I,  c.  21  and  41),  whereby  when  a  man  who 
held  lands  of  a  lord,  neglected  or  ceased  to  perform 
his  services  for  two  years  together^  the  lord  and  his 
heirs  should  have  a  writ  of  cessavit  to  recover  the 
land  itself y  eo  q;nod  tenens  infaciendis  servitiisper 
hiennium  jam  cessavit.     (2  Bl.  Com.  232  &  seq.) 

These  statutes  having  never  been  in  terms  enacted 
in  Virginia,  do  not  exist  here,  but  the  writ  which 
they  give  is  reserved  to  our  people.  (V.  C.  1873, 
c.  15,  §  2.)  It  is,  however,  practically  out  of  use, 
although  the  need  of  a  similar  remedy  has  con- 
strained the  legislature  to  devise  several  which 
meet  the  exigency  in  an  analogous  way.  Thus,  it  is 
provided,  that  if  any  tenant  from  whom  rent 
is  in  arrear  and  unpaid,  shall  desert  the  demised 
premises^  and  leave  the  same  uncultivated  and  un- 
0(^cupiedy  without  goods  thereon  subject  to  distress, 
sufficient  to  satisfy  the  said  rent,  the  lessor,  or  his 
agent,  may  post  a  notice  in  writing  upon  a  con- 
spicuous part  of  the  premises,  requiring  the  tenant 
to  pay  the  said  rent  within  one  month.  If  the  same 
be  not  paid  within  that  time,  the  lessor  shall  be  en- 
tided  to  possesion  of  the  premises^  and  may  enter 
thereon^  and  the  right  of  such  tenant  thereto  shall 
thenceforth  he  at  an  end.  But  the  landlord  may 
recover  the  rent  up  to  that  time.  (V.  C.  1873,  c. 
134,  §  6.)  And  it  is  provided  by  another  section  of 
the  same  chapter,  (V.  C.  1873,  c.  134,  §  16,  17), 
that  any  who  shall  have  a  Hght  of  re-entry  into 
lands,  by  reason  of  any  rent  issuing  thereout,  being 
in  arrear,  &c. ,  may  serve  a  declaration  in  ejectment 
on  the  tenant  in  possession  in  person,  or  if  there  be 
no  tenant,  by  affixing  the  declaration  upon   the 
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chief 'door  of  any  messuage,  or  at  any  other  notori- 
OILS  place  on  the  premises;  which  service  shall  be 
in  lieu  of  a  demand  and  re-entry;  and  upon  proof 
to  the  court  by  affidavit  in  case  of  judgment  by 
default,  or  upon  proof  on  the  trial,  that  the  rent 
claimed  was  due,  and  no  sufficient  distress  was  upon 
the  premises,  or  that  the  covenant  or  condition  was 
broken  before  the  service  of  the  declaration,  and 
that  the  plaintiff  had  power  thereupon  to  re-enter^ 
he  shall  recover  judgment,  and  have  execution  for 
such  lands ;  and  should  the  defendant  not  pay  the 
rent  in  arrear,  with  interest  and  costs,  nor  file  a 
bill  in  equity  for  relief  against  tlie  forfeiture  within 
twelve  calendar  months  after  execution  executed,  he 
shall  be  barred  of  all  right  in  law  or  equity  to  be 
restored  to  such  lands.  And  by  yet  another  statute 
it  is  enacted  that,  if  any  tenant  in  a  city  or  town 
shall  continue  in  default  in  the  payment  of  rent  for 
five  days  after  notice  in  rjoriting^  requiring  posses- 
sion of  the  premises,  or  payment  of  the  rent,  his 
possession  may,  at  the  option  of  the  landlord,  be 
deemed  unlawful,  and  the  latter  may  recover  the 
same  by  writ  of  unlawiul  detainer.  (V.  0.  1873, 
c.  130,  §  4.) 
4'.  Writ  of  Right  Sur  Disclaimer, 

This  is  a  writ  provided  for  those  cases  where  the 
tenant  disclaims  in  a  court  of  record^  to  hold  of  his 
lord,  and  enables  the  lord,  upon  proof  of  the  tenure, 
to  recover  possession  of  the  land  so  holden,  as  a 

?uuishment  to  the  tenant  for  his  false  disclaimer, 
t  seems  to  be  the  better  opinion,  that  a  similar  for- 
feiture for  a  like  offence  exists  in  Virginia,  (1  Lom. 
Dig.  593,  821 ;  2  Insts.  Com.  A;  Stat.  Law,  106, 
239) ;  but  it  may  be  doubted  whether  the  forfeiture 
can  with  us  be  enforced  by  this  writ,  in  consequence 
of  the  statute,  (V.  C.  1873,  c.  131,  §  38),  which  de- 
clares that  "no  vrrit  of  rights  &c.,  shall  be  brought 
after  the  commencement  of  this  act;"  i.  «.,  July 
1st,  1850.  See  2  Bl.  Com.  233.  But  the  land  may 
be  recovered  hy  ejectment^  &c. 

Whilst  the  law  thus  sedulously  guards  the  rights 
of  the  landlord,  it  is  by  no  means  inattentive  to  the 
just  complaints  of  the  tenant.  The  ancient  law  pro- 
vides redress  for  the  latter  against  the  injustice  and 
oppression  of  the  lord  by  two  writs,  namely :  (1), 
The  writ  of  ne  injuste  vexes;  and  (2),  The  writ  of 
mesjie;  for  which,  as  the  first  is  not  applicable  here> 
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and  the  Becond  Ib  not  used,  reference  is  made  to 
BlackBtone's  account  (3  Bl.  Com.  284.) 

The  remedy  provided  by  our  statute  is  that  prac- 
tically employed  in  England  (2  Chit.  PI.  719),  an 
action  on  me  case,  whereby  is  recovered  damages  for 
the  wrongful  seizure  by  distress  or  attachment,  and 
also,  if  the  property  be  sold,  for  the  sale  thereof, 
(V.  C.  1873,  c.  146,  §  3,  6;  Id.  c.  134,  §  14;  Id.  c. 
49,  §  35.) 
2*.  Remedy  for  Rent  by  Suit  in  Equity. 

Equity  exercises  its  extraordinary  jurisdiction  for  the 
recovery  of  rent,  upon  the  same  principle  which  usually 
controls  its  action,  namely,  ih.Qwantofan  adequate  remr 
edy  at  taw.  Thus,  if  the  deeds  by  which  a  rent  is 
created  are  lost,  so  that  it  is  imcertain  what  kind  of  a 
rent  it  is;  or  if,  by  confusion  of  boundaries,  or  other- 
wise, the  lands  out  of  which  it  issues  cannot  be  ex- 
actly ascertained,  so  as  to  admit  of  a  distress ;  or  if  there 
is  an  apparent  uncertainty  or  perplexity  as  to  the  title,  or 
as  to  the  extent  of  the  party's  responsibility  against  whom 
relief  is  sought,  or  if  for  any  other  reason  a  discovery 
is  needed  from  the  defendant,  in  all  such  cases  a  court 
of  equity  entertains  jurisdiction.  So  if  a  lease  of  an 
incorporeal  thing  is  assigned,  such  as  a  right  of  com- 
mon or  of  way,  and  the  assignee  enjoys  it,  he  will  be 
decreed  in  equity  to  pay  the  rent,  although  not  bound  in 
law.  So  if  an  assignee  of  a  term  rendering  rent  as- 
sign over,  the  lessor  may  in  equity  recover  the  rent  of 
such  assignee  for  the  time  he  occupied  the  premises, 
although  he  have  no  remedy  at  law.  And  a  cestui  que 
trust  or  a  lease  rendering  rent  may  be  compelled,  in 
equity,  to  pay  the  rent  during  the  time  he  has  taken 
the  profits,  if  his  trustee  (the  legal  tenant)  has  become 
insolvent.  (1  Stor.  Eq.  §  684  &  seq;  A.  D.  Eq.  447-'8 ; 
1  Foubl.  Eq.  156  B.  I.  c.  Ill,  §  iii,  &  notes;  2  Rob. 
Pr.  (Ist  ed.)  864;  Graham  v.  Woodson,  2  Call.  249.) 
2*.  Subtraction  of  Services  due  by  Custom  of  Particular 
Places,  or  by  Prescription. 

Having  seen  the  nature  of  the  subtraction  or  unthhold- 
ing  of  rents  or  other  services  du>e  hy  tenure,  and  the 
remedies  therefor,  it  remains  to  advert  to  such  ««^ 
vices  as  are  due,  not  by  the  tenure  of  lands,  but  by  the 
custom  of  particular  places,  or  by  prescription,  such  as 
that  of  doing  suit  to  another s  mill ;  where  the  persons 
resident  in  a  particular  place,  or  district,  by  usage 
Urne  out  of  mind,  have  been  accustomed  to  crind  their 
com  at  a  certain  mill,  acknowledging  their  leg^  obligation 
so  to  do;  and  afterwards  any  of  them  go  to  another  mill, 
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and  withdraw  their  snit  (their  sectaj  a  sequendo)  from  the 
ancient  mill.  This  is  an  injnry  to  the  owner,  for  the  pre- 
scription may  have  had  a  very  reasonable  foundation, 
namely,  that  the  mill  was  erected  originally  for  the  con- 
venience of  the  inhabitants,  apon  an  agreement  that  they 
and  their  successors  in  their  lands  would  all  ^rind  their 
com  there.  (8  Bl.  Com.  235 ;  Coryton  v.  Lithebye,  2 
Saund.  115 ;  S.  C.  2  Lev.  27.) 

When  such  service  depends  on  the  custo?n  ofapartic- 
tdarplace^  in  the  sense  of  a  local  lawj  it  cannot  exist  in 
Virginia,  as  we  have  seen ;  but  when  the  right  depends 
on  an  enjoyment  by  the  claimant  and  his  ancestors  or 
predecessors,  uninterruptedjpeaceable^  adverse  and  imme- 
Tnarial  (which  constitutes  prescription)^  it  may  as  well 
exist  here  as  in  England;  and  if  the  enjoyment,  being 
peaceable,  uninterrupted,  and  adverse^  has  continued 
twenty  years,  it  is  conclusive  evidence  of  immemoriality. 
(2  Bl.  Com.  35,  n  (28);  1  Lom.  Dig.  673,  786-'7;  Coal- 
ter  V.  Hunter,  4  Sand.  58 ;  Stokes  &  als  v.  Upper  Appo- 
mattox Co.  3  Leigh,  318 :  Nichols  v.  Aylor,  7  i^igh,  546 ; 
3  Kent's  Com.  441 ;  1  Insts.  Com.  &  Stat  Law,  34;  2 
do.  18.) 

The  common  law  appointed  a  specific  remedy  for  in- 
juries, such  as  have  just  been  described,  namely,  a  writ 
de  secia  ad  molendinum^  to  compel  the  recusant  to  do 
the  stipidated  suit  at  that  mill ;  and  by  parity  of  reason, 
tbfe  writs  de  secia  ad  fwmum^  ad  torralej  &c.  to  oblige 
persons  under  the  influence  of  such  prescriptions,  to 
frequent  the  plaintiff's  bake-oven,  his  malt-housej  &c. 
These  specific  remedies,  however,  have  in  process  of 
time,  without  being  aboliidied,  yielded  in  practice  to  the 
action  of  trespass  on  the  case,  to  repair  the  party  injured 
in  damages.  (2  Bl.  Com.  235;  Coryton  v.  Lithebye,  2 
Saund.  113  b,  115,  116  &  n  (2);  S.  C.  2  Lev.  27.) 
6'.  Disturbance. 

Disturbance  is  a  wrong  to  one,  in  respect  to  some  in- 
terest in  incorporeal  heredUamentSy  by  hindering  or  dis- 
quieting the  owner's  enjoyment  thereof.  (8  Bl.  Com.  236.) 
It  may  at  common  law  relate  to  several  different  sub- 
jects, namely:  (1),  Franchises;  (2),  Commons;  (8),  Ways; 
(4),  Tenure;  (5),  Patronage  in  the  church; 
W.  C. 
1«.  Disturbance  of  Franchises. 

This  happens  where  a  man  has  any  franchise,  such  as 
that  of  a  ferry,  or  toll-bridge,  or  turnpike,  &c.,  and  he  is 
disturbed  or  incommoded  in  the  lawful  exercise  and  en- 
joyment thereof.  As  if  another,  by  menaces  or  persua- 
sions, prevails  upon  persons  not  to  use  my  ferry,  bridge, 
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or  road,  or  obstructs  the  approaches  thereto,  or  without 
authority  of  law  establishes  a  rival  ferry,  bridge  or 
road,  whereby  my  property  is  damnified,  and  the  pro- 
fits of  my  franchise  are  diminished.  (3  Bl.  Com.  236-'7.) 
The  remedy  for  the  injury,  as  in  all  other  cases  of  dis- 
turbance^  is  the  action  of  trespass  on  the  case  to  recover 
damages,  (3  Bl.  237:  1  Chit.  PI.  162);  and  in  Virginia, 
specific  penalties  besides  are  inflicted  for  invasion  of 
ferry  rights.     (V.  C.  1873,  c.  64,  §  21  &  seq.) 

2«f.  Disturbance  of  Common, 

This  may  happen  where  one  who  hafl  no  right  of 
common  presumes  to  take  upon  himself  to  share  the 
profit  of  one,  as  by  putting  his  cattle  into  the  pasture ; 
or  where,  having  a  right  of  common,  say  of  pasture,  he 
puts  in  cattle  not  commonable,  or  more  in  number  than 
was  agreed  for.  The  owner  of  the  land,  or  any  com- 
moner, may  distrain  the  beasts  of  a  stranger,  or  the  un- 
commonable  cattle  of  a  commoner,  found  thus  tres- 
passing upon  a  common ;  but  a  more  eligible  remedy  is 
an  action  of  trespass  on  the  case  for  damages.  (8  BL 
Com.  237.) 

3«.  Disturbance  of  Ways. 

This  injury  may  be  effected  by  any  obstruction  of  a 
private  right  of  way  over  another's  grounds,  as  by  en- 
closures, ploughing  across  it,  or  otherwise.  It  the  right 
of  way  be  annexed  to  land  as  appendant  or  appurtenant 
thereto,  the  disturbance  of  it  amounts  to  a  niUsancey  and 
may  be  proceeded  against  accordingly ;  but  if  it  be  a 
way  in  grosSy  that  is,  merely  annexed  to  the  owner's  per- 
son, it  is  not  a  nuisance^  and  the  general  remedy  therefor 
is  trespass  on  the  case,  for  damages.     (3  Bl.  Com.  241-'2.) 

4«.  Disturbance  of  Tenure. 

This  inquiry  does  not  have  reference  to  feudal  tenure 
in  particular,  but  is  the  interference  witK  that  connec- 
tion which  subsists  between  landlord  and  tenant  in  any 
case  where  one  leases  lands  from  another.  To  that  con- 
nection the  law  pays  a  high  regard,  and  will  not  suffer 
it  to  be  wantonly  dissolved  by  the  act  of  a  third  person. 
To  have  an  estate  well  tenanted  is  an  advantage  of  great 
value,  and,  therefore,  the  driving  or  enticing  away  a  ten- 
ant is  an  injury  of  no  small  consequence.  The  remedy 
is  by  action  of  trespass  on  the  case,  for  damages.  (3  BL 
Com.  242.) 

5«f.  Disturbance  of  Church  Patronage. 

As  this  injury  cannot  exist  where  there  is  no  church 
hy  law  established,  it  will  sufiice  to  desire  the  student  to 
read  Blackstone's  observations  upon  the  wrong,  and  the 
remedies  for  it.     (3  Bl.  Com.  242  &  seq.) 
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2®.  The  Wrongs  which  Concern  the  Commonwealth^  and  the  Re- 
medies therefor ;  W.  C. 

1*.  The  Wrongs  where  the  Commonwealth  is  the  AffgressoTy 
and  the  Remedies  therefor. 

It  is  presumed  that  the  commonwealth  will  never  inflict 
an  injury  on  the  person  of  one  of  its  subjects,  and  the  law 
holds  it  more  conducive  to  the  peace  aud  order  of  society 
to  insist  on  that  presumption,  than  by  discarding  it,  to  seek 
to  provide  precarious  remedies  for  improbable  wrongs,  and 
thereby  endanger,  perhaps  seriously,  the  general  tranquillity. 
In  respect  to  property,  however,  the  commonwealth  may, 
by  inadvertence  and  misinformation,  commit  wrong^s  against 
the  rights  of  individuals,  which  are  in  point  of  fact  too  fre- 
quent to  be  overlooked,  and  which,  without  prejudice  to  its 
dignity  and  peace,  the  commonwealth  may,  and  ought  to, 
submit  to  its  judicial  tribunals,  and  to  abide  by  their  deter- 
mination. 

It  is  a  settled  principle  of  universal  jurisprudence,  that 
no  sovereign  can  ever  be  sued,  save  with  his  own  consent, 
and  of  course  subject  to  such  limitations  as  he  may  think  fit 
to  impose.  For  the  most  part  sovereigns  refuse  to  submit 
their  causes  to  any  tribunals  but  their  own',  although  occa- 
sionally they  agree  to  refer  international  controversies  to 
sovereign  arbitrators,  or  to  boards  of  arbitration  composed 
of  learned  jurists  selected  from  various  countries. 

Complaints  which  individvals  make  against  them  they 
invariably  require  to  be  determined  by  their  own  courts  of 
justice,  and  none  other.  The  supposition  is  that,  in  matters 
of  property,  a  sovereign  can  never  design  to  do  an  injury  to 
a  private  person,  subject  or  stranger,  and  that  nothing  more 
is  necessary  than  to  acquaint  him  with  the  fact,  in  order  to 
insure  redress. 

Of  these  remedies  against  the  aggressions  of  the  crown 
the  common  law  of  England  seems  to  have  allowed  but  two, 
namely,  the  petition  of  right,  and  the  m,onstrans  de  droit, 
the  latter  of  which  was  considerably  improved  by  statute, 
and  another  remedy,  to  iv\t,  by  traverse  of  office,  added.  In 
Virginia  three  remedies  have  been  provided  against  the 
commonwealth  by  statute,  that  is  to  say,  hy  petition  to  the 
circuit  court,  in  case  of  lands  alleged  to  be  wrongfully  ex- 
cheat^d  ;  by  petition  or  bill  in  chanceiy  to  the  circuit  court 
of  the  city  of  liichm/md,  in  case  of  claims  against  the  com- 
monwealth, other  than  for  money  cognizable  by  the  auditor 
of  public  accounts ;  and  by  application  to  the  first  auditor 
in  respect  to  pecuniary  claims  founded  on  statutes.  Whether 
the  English  statutory  remedies  are  to  be  understood  as  ab- 
rogated is  not  quite  certain,  although  to  some  it  may  seem 
probable.     At  all  events,  the  three  statutory  remedies  with 
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us,  above-named,  meet,  it  is  believed,  every  conceivable  ca^e 

of  complaint  against  the  commonwealth ; 

W.  C. 
1®.  Kemedies  Existing  at  Common  Law ;  W.  C. 

1'.  Petition  of  Eight. 

The  petition  of  right  is  a  proceeding  in  chancery^  origin 
nating  at  common  law,  it  is  said,  under  the  auspices  of  Ed- 
ward I,  and  used  where  the  king  (in  England,  or  with  us  the 
commonwealth,)  is  in  full  possession  of  any  hereditaments 
or  chattels,  and  the  petitioner  suggests  such  a  right  as 
controverts  the  title  of  the  crown,  grounded  on  facts  dis- 
closed in  the  petition  itself,  in  which  case  he  must  be 
careful  to  state  truly  the  whole  title  of  the  crown,  other- 
wise the  petition  shall  abate;  and  then  upon  this  an- 
swer being  endorsed  on  the  petition  by  the  king,  9oit  droit 
fait  alparticj  (let  right  be  done  to  the  party),  a  commis- 
sion issues  to  inquire  of  the  truth  of  this  suggestion ;  after 
the  return  of  which  the  king's  attorney  is  at  liberty  to 
plead  in  bar,  or  to  demur,  and  the  merits  are  then  de- 
termined as  in  suits  between  subject  and  subject.  And 
if  the  right  be  determined  against  the  crown,  the  judg- 
ment is  guod  manus  domini  regis  amaveantur^  et  posses- 
sio  restituatur  petentij  salvo  jure  domini  regis^  whereby  the 
crown  is  instantly  out  of  possession,  without  the  necessity 
for  the  indecent  interposition  of  its  own  officers.  (3  BL 
Com.256-'7;  Bac.  Abr.  Prerog  (E);  1  Th.  Co.  lit.  303 
&  seq;  and  n's  (NVand  (O);  Baron  de  Bode's  Case,  8  Ad. 
&  El.  N.  C.  (55  E.  C.  L.)  208,  where  the  mode  of  pro- 
ceeding is  stated. 

2'.  Mcmstrans  de  Droit. 

The  proceeding  by  monstrans  de  droit  is  likewise  in  chan-- 
eery.  At  common  law  it  lies  only  where  the  whole  case, 
as  well  the  right  of  the  party  as  the  right  of  the  crown, 
appears  upon  record  ;  and  the  petitioner  putting  in  a  claim 
ofrighty  grounded  on  facts  already  acknowledged  and  es- 
tablished, prays  the  judgment  of  the  court  whether,  upon 
those  facts,  the  king  or  the  claimant  himself  hath  the 
right.  Thusj  if  a  disseisor  dies  seised  of  lands,  and  with- 
out heir,  and  the  inquisition  of  escheat  finds  as  loeU  the  dis- 
seisin, and  the  better  title  of  the  claimant,  as  the  fact  of  the 
disseisor's  death  without  heir,  the  party  grieved  might 
have  at  common  law  a  mxmstrans  de  droit.  But  a  finding^ 
so  special  could  seldom  happen,  and  the  remedy  by  petUicn 
being  extremely  tedious  and  expensive,  that  by  monstrans 
was  much  enlarged,  and  rendered  almost  universal  by 
several  statutes,  particularly  by  36  Edw.  Ill,  c.  13,  and  2 
&  3  Edw.  YI,  c.  8,  which  also  allow  inquisitions  of  office 
to  be  traversed  or  denied  wherever  the  right  of  a  subject 
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is  concemed,  except  in  a  very  few  cases.  The  judgment, 
if  against  the  crown,  is  in  the  same  terms,  and  accom- 
panied by  the  like  residt  as  in  the  case  of  a  petition  of  right. 
(3  Bl.  Com.  256-'7;  Bac.  Abr.Prerog.  (E);  2  Tidd'sPr. 
1075 ;  4  Co.  56  a  &  b ;  Edwards  v.  Van  Bibber,  1  Leigh, 
194 ;  French  v.  Com'th,  5  Leigh,  616  &  seq;  Fiott  v. 
Com'th,  12  Grat.  666 ;  Bac.  Abr.  Prerog.  (E),  7.) 

These  remedies  by  petition  of  right  and  monstrans  de 
droity  were  expressly  recognized  by  our  statutes  prior  to 
the  revisal  of  1849,  (1  R  C.  1819,  c.  82,  §  7,  15  to  20), 
and  so  also  was  the  traverse  of  office.  In  the  Code  of  1849 
and  1873,  however,  they  are  all  omitted,  and  seem  to  have 
been  designed  to  be  substituted  by  the  petition  to  the  circuit 
court,  presently  to  be  mentioned.  (V.  C.  1873,  c.  109,  } 
8,  &c.)  As  tihey  are  supposed  to  be  ^^  writs  remedial  or 
judicialy^  it  is  apprehended  that  they  are  within  the  reser- 
vation contained  in  V.  C.  1873,  c.  16,  §  2.  And  so  far  as 
they  existed  at  common  law  there  seems  no  reason  to  doubt 
that  they  remain  to  us  unimpaired. 
2®.  Semedies  Arising  out  of  Statutes;  W.  C. 
1'.  Traverse  of  Office. 

The  traverse  of  office  is  a  proceeding  first  allowed  by 
statute  2  (&  3  Edw.  VI,  c.  8,  whereby  the  subject  is  per^ 
mitted  to  contest  and  deny  the  truth  and  validity  of  in- 
quest9  of  office.  It  was  expressly  recognized  by  former 
statutes  of  Virginia,  (1  E.  C.  1819,  c.  82,  §  7, 18,  and  20) ; 
but  those  provisions  being  omitted  in  the  Code  of  1849 
and  1873,  and  being  substituted,  as  it  appear9,by  a  peti- 
tion to  the  circuit  courty  presently  to  be  mentioned,  (V.  C. 
1873,  c.  109,  §  8,  4;c.,)  it  may  possibly  be  doubted  if  the 
traverse  of  office  exists  here,  though,  as  we  have  just  seen, 
it  seems  to  come  within  the  provision  of  the  statute,  (V. 
C.  1873,  c.  18,  §  2,)  reserving  remedial  and  judicial  vniis. 
(3  Bl  Com.  256-'7;  Bac.  Abr.  Prerog.  (E);  2  Tidd's  Pr. 
1076 ;  Sadler's  Case,  4  Co.  55  a  &  b ;  French  v.  Conmi'th, 
5  Leigh,  616  &  seq.) 
2'  Petition  to  the  Circuit  Court. 

This  is  a  remedial  procedure  allowed  by  statute  in 
Virginia,  and  is  applicable  only  to  cases  of  escheated  lands. 
When  a  party  claims  that  lands  in  which  he  is  interested 
have  been  escheated  to  the  conmionwealth  contrary  to 
law,  whether  his  interest  be  legal  or  equitable,  he  may,  be- 
fore the  land  is  sold  by  the  conmionwealth,  apply  for  re- 
dress by  petition  (which  is  understood  to  be  equiv^ent'to  a 
biU  in  equity),  to  the  circuit  court  of  the  county  or  corpora- 
tion, where  the  proceedings  of  escheat  took  place,  making 
the  escheator  a  defendant,  who  shall  file  an  answer;  and 
upon  the  petition,  answer,  and  evidence,  the  case  shall 
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be  heard  without  unnecessary  delay.  Disputed  facts  are 
ascertained  by  a  jury,  whose  verdict,  however,  if  the  court 
sees  iit^  it  may  set  aside,  and  have  a  new  jury  impanneUod, 
and  the  decision  of  the  cause  shall  be  such  as  the  rights 
of  the  parties  require.  The  lands,  pending  the  petition, 
may  be  committed  to  the  claimant  on  his  giving  bond 
with  good  security  to  pay  the  rents  and  profits  to  the 
commonwealth,  if  the  right  be  found  in  its  favor ;  or  if 
the  lands  be  not  so  committed,  they  remain  in  the  eschea- 
tor's  hands,  to  be  by  him  leased  out,  he  being  answer- 
able to  the  commonwealth  or  claimant  (according  as  the 
right  is  determined,)  for  rents  and  profits,  and  for  waste. 
( V .  C.  1873,  c.  109,  §  8  to  12,  28 ;  Edwards  v.  Van  Bib- 
ber, 1  Leigh,  194;  Oomm'th  v.  Hite,  6  Leigh,  688;  Fiott 
V.  Comm'th,  12  Grat.  564;  Watson  v.  Lyle,  4  Leigh,  236.) 

3'.  Petition,  or  Bill  in  Chancery  to  the  Circuit  Court  of  the 
City  of  Richmond. 

Where  a  person  has  any  claim  against  the  common- 
wealth, other  than  a  pecuniary  claim  cognizable  by  the 
auditor  of  public  accounts,  redress  may  be  obtained  in  the 
circuit  court  of  the  city  of  Richmond,  by  ^petition^  or  by 
a  hill  in  chancery,  according  to  the  nature  of  the  case.  The 
auditor  is  to  be  made  defendant,  and  is  to  answer  the  com- 
plaint, and  the  cause  is  to  bo  heard  without  unnecessary 
delay,  upon  the  petition  or  bill,  the  answer  and  the  evi- 
dence. Facts  disputed  may  be  submitted  to  a  jury,  and 
the  sentence  of  the  court  shall  be  such  as  law  and  equity 
may  require.  (V.  C.  1873,  c.  44,  §  1  to  3.)  But  no  judg- 
ment or  decree  against  the  commonwealth  shall  be  paid 
without  a  special  appropriation  therefor  by  law.  (Id.  § 
6;  Acts  1874-'5,  p  253,  c.  208.) 

This  remedy  is  said  to  comprehend  &vQry  right  in  law 
and  equity  which  any  person  can  be  entitled  to  demand  of 
the  commonwealth.  (Com'th  v.  Beauraerchess,  3  Call. 
122;  Atto.  Gen.  &  Turpin,  8  H.  &  M.  548.) 

4'.  Application  to  the  Auditor  of  Public  Accounts. 

Any  person  having  any  pecuniary  claim,  against  the 
commonwealth,  upon  any  legal  ground,  may  present  the 
same  to  the  auditor  of  public  accounts,  (except  in  cer- 
tain named  classes),  and  he  shall  allow  so  much  thereof  as 
may  appear  to  be  due.  (V.  C.  1873,  c.  43,  §  7  to  20.)  And 
if  such  claim  be  disallowed,  in  whole  or  in  part,  the  claim- 
[  ant  may  petition  the  circuit  court  of  the  city  of  Rich- 
m/>nd  for  redress.  (V.  C.  1873,  c.  44,  §  1,  &c.) 
2*.  Remedies  where  the  Convmonwealth  is  the  Sufferer. 

The  remedies  in  favor  of   the  commonwealth  are  (1) , 

Such  usual  common  law  actions  as  are  consistent  with  the 

prerogative  and  dignity  of  the  commonwealth ;  (2),  Inquest 
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of  oflSce;  (3),  Writ  of  scire  facias;  (4),  Information  of  in- 
trusion, of  debt,  or  in  rem  :  (5),  Writ  of  quo  warranto  ;  and 
(6),  Writ  of  mandamvs  ; 
W.  0. 

1*^.  Sach  Tisnal  Common  Law  Actions  as  are  consistent  Tmth 
the  Prerogative  and  Dignity  of  the  Commonwealth. 

As  the  commonwealth,  by  reason  of  its  legal  ubiquity, 
cannot  be  disseised  or  dispossessed  of  any  real  property 
which  is  once  vested  in  it,  it  can  maintain  no  action  which 
supposes  a  dispossession  of  the  plaintiff,  such  as  an  assize 
or  an  ejectment  Although,  if  the  object  of  the  suit  were 
actually  to  try,  not  the  right  of  the  commonwealth,  but  of 
its  lessee^  an  ejectment  may  be  brought.  (3  Bl.  Com.  257, 
<fe  n  (21).)  Hence  the  commonwealth  may  have  an  action 
of  trespass  for  taking  away  its  goods,  or  for  breaking  its 
close,  and  doing  other  injury  to  its  possession.  But  for 
this  latter  class  of  injuries  (to  lands^  it  has  easier  and  more 
effectual  remedies  by  %\xc\i  prerogative  modes  of  process  as 
are  peculiar  to  the  commonwealth.  (3  Bl.  Com.  257-'8.) 
In  Virginia,  to  enforce  the  payment  of  money,  the  proceed- 
ing at  law  mav  be,  as  in  case  of  individuals,  hy  action  or 
motion.     (V.  C.  1873,  c.  41,  §  1,  2 ;  Id.  c.  165,  §  1,  (cl.  4).) 

2*.  Inquest  of  Office. 

Inquisition,  or  inquest  of  office^  is  an  enquiry  made  by  the 
proper  officer,  at  common  law,  sheriff,  coroner,  or  escheator, 
virtute  officii^  or  by  writ  sent  to  them  for  that  purpose,  or 
by  commissioners  specially  appointed,  concerning  any  mat- 
ter that  entitles  the  king  to  the  possession  of  lands  or  chat- 
tels. (8  Bl.  Com.  258.)  It  is  believed  that,  in  Virginia, 
such  inquisitions  are  taken  by  escheators  ordy^  touching 
lands  alleged  to  be  vnthout  a  lawful  owner.  (V.  C.1873,  c. 
107,  §  3  &  seq.)  Chattels  derelict,  or  without  a  lawful  owner, 
the  commonwealth  may  recover  by  a  bill  in  equity^  (V.  C. 
1873,  c.  107,  §  30  to  32,)  and  property  forfeited  by  the 
violation  of  any  law,  the  court  where  the  offender  is  con- 
victed shall  order  the  sheriff  or  sergeant  to  sell  (V.  C.  1873, 
c.  107,  §  29.)  In  strictness,  perhaps,  these  may  be  denomi- 
nated inquests  of  office.  But  as  with  us  no  suicide  nor  at- 
tainder of  felony  works  any  forfeiture  of  estate,  (V.  C. 
1873,  c.  195,  §  5,)  the  various  instances  of  such  forfeitures 
mentioned  by  Blackstone  (3  Bl.  Com.  258  &  seq,)  are  now 
unknown  to  our  law. 

When  the  title  to  be  escheated  is  equitable  the  escheator 
proceeds  by  bill  in  equity^  he  and  his  jury  having  cogni- 
zance of  legal  estates  ordy.  (Commonwealth  v.  Martin,  5 
Munf.  117  ;  Commonwealth  v.  Selden,  5  Munf.  160  ;  Hub- 
bard V.  Goodwin,  3  Leigh,  492.)  In  cases  where  the  estate 
is  legale  the  proceeding  is  by  office  found.  Upon  receiving 
Vol.  rv.-32 
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information  from  the  commissioner  of  the  revenne^  or  from 
any  other  person,  in  writing  and  under  oath,  that  there  are 
lands  liable  to  escheat,  he  is  required  to  give  notice  of  the 
time  of  taking  the  inquest,  by  advertisement  at  the  door  of  the 
court  Jiouse  for  thirty  days,  including  a  court  day.  For 
his  inquest  sixteen  jurors  are  summoned,  who  must  be 
freeholders,  and  the  jury  must  consist  of  at  least  twelve. 
They  must  meet  at  the  court  house,  and  sit  in  public,  and 
may  be  adjourned  by  the  escheator  from  day  to  day,  every 
person  being  suffered  to  give  evidence  openly  in  presence 
of  the  jurors.  The  verdict,  which  must  be  concurred  in 
by  at  least  twelve  jurors,  is  to  be  signed  by  those  concur- 
ring, and  by  the  escheator ;  and  he  must  return  it  toithin 
thirty  days  to  the  clerk  of  the  circuit  court  of  the  county, 
&c.,  and  within  sixty  days  transmit  to  the  register  of  the 
land  office  a  certificate  showing  the  lands  escheated,  their 
quantity  and  locality,  and  the  names  of  the  persons  to 
whom  they  belonged.  The  clerk  of  the  circuit  court  is, 
within  thirty  days  after  receiving  the  inquisition,  to  deliver 
a  copy  to  the  clerk  of  the  county  or  corporation  court,  to  he 
recorded.  Ample  provision  is  made  to  secure  the  rights  of 
all  persons  who  are  in  any  wise  concerned,  as  claimants  of 
the  lands  or  as  creditors  of  the  last  owner.  (V.  C.  1873, 
c.  107,  §  1  to  5,  7,  14  &  seq,  26  to  28.) 

Inquests  of  office  are  devised  as  an  authentic  means  to 
give  the  commonwealth  its  rights  by  solemn  matter  of  re- 
cord, without  which  it  can  in  general  neither  take  nor  part 
from  anything,  at  least  estates  of  freehold. 

The  inquisitioD,  for  want  of  heirs  of  the  person  last  seised, 
vests  the  possession  in  the  commonwealth  immediately,  if 
the  possession  be  vacant,  but  not  otherwise.  In  case  of  any 
adversary  possession  the  commonwealth's  officers  must 
enter,  in  order  to  give  her  possession.  And  even  when 
the  possession  is  vacant,  the  land  does  not  per  se  vest  in 
the  commonwealth  until  the  inquisition  is  duly  recorded, 
according  to  law.  (Oommonwealth  v.  Hite,  6  Leigh,  588.) 
3*.  Writ  of  Scire  Facias. 

When  the  commonwealth  has  unadvisedly  granted  any- 
thing by  letters  patent  contrary  to  law,  or  in  consequence 
of  fraud  or  misrepresentation  on  the  part  of  the  grantee, 
or  where  the  grantee  has  done  an  act  that  amounts  to  a 
forfeiture  of  the  grant,  the  commonwealth  itself,  or  any 
person  injured,  may,  in  the  name  of  the  commonwealth, 
sue  out  a  writ  of  scire  facias  in  chancery  to  repeal  the 
patent.  (3  Bl.  Com.  260-'61.)  In  Virginia,  in  the  case 
of  commonwealth's  grants  of  lands  at  least,  the  proceeding 
may  be  by  bUl  in  emdty.  (V.  0. 1873,  c.  102,  §  71  to  73  ; 
White  V.  Jones,  1  Wash.  118 ;  Whittington  v.  Christian, 
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2  Eand.  363 ;  Warwick  v.  Norvell,  1  Rob.  308  ;  Goodwin 
V.  McCluer,  3  Ghrat.  291,  298 ;  Hagan  v.  Wardone,  8  Grat. 
315 ;  Blaokenpickler  y.  Anderson,  16  Grat.  62.)  If,  in- 
deed, the  grant  is  not  merely  voidable,  bat  void,  becanse 
the  State  has  no  title,  or  the  officer  no  anthoritj,  or  the 
grantee  ifi  dead  at  the  time  the  patent  iasued,  no  previous 
resort  to  a  court  of  chancery  to  cancel  it  is  necessary ;  but 
a  court  of  law  may,  in  any  action  thereon,  where  its  vaUdity 
comes  in  question,  pronounce  it  void.  (Polk  v.  Wendal, 
9  Cr.  87;  S.  C.  5  Wheat.  293;  Patterson  v.  Winn,  11 
Wheat.  380 ;  Blackenpickler  v.  Anderson,  16  Grat.  62.) 
4®,  Information  of  Intrusion  of  Debt,  or  In  rem. 

An  information  in  behalf  of  the  commonwealth  may  be 
filed  by  the  commonwealth's  attorney,  who  "gives  the 
court  to  understand  and  be  informed  of"  the  matter  in 
question,  upon  which  the  party  is  put  to  answer,  and  trial 
is  had  as  in  suits  between  subject  and  subject.  The  most 
usual  informations  are  those  of  intrusion  and  debt;  intru- 
sion for  any  trespass  committed  on  the  commonwealth's 
lands,  as  by  entering  thereon  without  title,  holding  over 
after  a  lease  is  determined,  taking  the  profits,  cutting  down 
timber,  and  the  like;  and  debt  upon  any  contract  for 
monies  due  the  commonwealth,  or  for  any  forfeitures  ac- 
cruing to  it  by  the  breach  of  penal  statutes;  most  usually 
a  statute  relating  to  the  revenue;  mere  matters  of  police  and 
public  convenience  being  for  the  most  part  left  to  be  pro- 
secuted in  the  regular  waj,  by  those  interested.  The  in- 
formation in  rem  is  where  goods  are  claimed  to  belong  to 
'  the  commonwealth,  and  no  man  appears  to  dispute  the 
commonwealth's  title.  In  England,  the  proceeding  occurs 
in  respect  of  forfeitures  inflicted  for  breach  of  the  excise  or 
customs  laws,  (3  Bl.  Com.  261~'2):  and  in  the  United 
States,  for  breach  of  the  United  States  laws  of  trade, 
navigation  and  revenue.  (Benedict's  Adm.  7,  §  301  & 
seq ;  Yeaton  &  als  v.  U.  States,  5  Cr.  281 ;  Harford  v.  U. 
States,  8  Cr.  109;  U.  States  v.'  360  Chests  of  Tea,  12 
Wheat.  486 ;  Bollinger's  Champagne,  3  Wal.  660.) 
6*.  Writ  of  Qwo  Warranto. 

The  writ  of  quo  warranto  is  a  writ  for  the  common- 
wealth against  one  who  claims  or  usurps  any  office  or  fran- 
chise, to  enquire  by  what  authority  he  supports  his  claim, 
in  order  to  determine  the  right.  It  lies  also  in  case  of 
non-user  or  long  neglect  of  a  franchise,  or  mis^user  or 
abuse  of  it.  In  case  of  judgment  for  the  defendant,  he 
shall  have  an  allowance  of  his  franchise  or  office;  but  in 
case  of  judgment  for  the  commonwealth,  for  that  the  de- 
fendant is  not  entitled  to  such  franchise  or  office;  or  hath 
disused  or  abused  it,  the  franchise  is  either  seised  into  the 
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hands  of  the  commonwealth,  to  be  granted  ont  again  at  its 
pleasure,  or  it  it  be  not  such  a  franchise  as  may  subsist  in 
the  hands  of  the.  commonwealth,  and  always  in  case  of  an 
office  there  is  merely  judgment  of  ovtMer^  to  turn  out  the 
party  who  usurped  it.  (3  Bl.  Com.  262-'3;  Bac.  Abr. 
Information,  (A).) 

The  judgment  on  a  writ  of  q\w  loarraniOj  (which  is  in 
the  nature  of  a  unit  of  right),  is  final  and  conclusive  even 
against  the  commonwealth;  which,  together  with  the  length 
of  its  process,  has  led  to  the  introduction  of  a  more  modem 
method  of  procedure  by  information^  filed  by  the  attorney 
for  the  commonwealth,  upon  his  own  motion,  or  upon  the 
relation  of  another  person,  in  the  nature  of  a  writ  of  qv^ 
warranto;  wherein  the  process  is  speedier,  and  the  judg- 
ment not  quite  so  decisive.  The  writ  of  quo  warranto,  or 
the  information  in  the  nature  of  a  writ  of  quo  warranto,  is 
originally  a  criminal  method  of  prosecution,  as  well  to 
punish  the  usurper  by  fine  for  the  usurpation  of  the  office 
or  franchise,  as  to  oust  him  therefrom ;  but  it  has  so  long 
been  applied  to  the  mere  purpose  of  trying  the  civU  right, 
and  ousting  the  wrongful  possessor,  that  it  has  lost  its 
criminal  character  altogether,  and,  therefore,  is  not  barred 
by  the  limitation  imposed  on  criminal  or  penal  proceed- 
ings. (3  Bl.  Com.  263 ;  Comm'th  v.  Birchett,  2  Va.  Cas. 
61;  Comm'th  v.  Jas.  Riv.  Co.  2  Va.  Cas.  191 ;  Bac.  Abr. 
Informations,  (A);)  Com.  Dig.  Quo  Warranto;  High  on 
Extraord.  Kerns.  §  591  &  seq.) 

The  case  of  Comm'th  v.  Birchett,  2  Va.  Cas.  51,  was 
the  case  of  an  office  alleged  to  have  been  usurped ;  and  that 
of  Comm'th  v.  Jas.  Riv.  Co.  Id.  191,  196,  the  case  of  a 
franchise  claimed  to  have  been  forfeited. 
6*.  Writ  of  Mandamus. 

The  writ  oi  mandamus  is  employed,  aa  we  have  seen,  to 
compel  the  doing  of  some  ministerial  act  when  there  is  no 
other  adequate  remedy  therefor,  and  where,  in  justice  and 
good  government^  there  ought  to  be  one.  (8  Bl.  Com. 
110,  264-'6;  Parker  v.  Judges,  12  Wheat.  661 ;  Bac.  Abr. 
Mandamus,  (A)  and  (C) ;  High  on  Extraord'y  Rems.  §  1 
<fe  seq ;  Ante,  p.  327,  &c.) 

It  lies  to  compel  a  court  or  public  officer  to  do  a  minis- 
terial  act,  or  to  compel  a  corporation  to  admit  one  to  an 
office  in  it  which  is  not  held  durante  bene  pladto,  or  in 
«hort,  to  compel  the  doing  of  anything  not  judicial,  which 
relates  to  the  public  service,  or  directly  concerns  the  ad- 
ministration of  justice.  (Bac.  Abr.  Mandamus,  (C) ;  High 
on  Extraord'y  Rems.  $  3  &  seq.) 

Thus,  in  Virginia,  a  writ  of  mandamus  is  a  proper 
remedy  to  compel  a  county  court  to  unite  with  the  court  of 
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another  county  in  constructing  a  bridge  between  the  two 
counties^  (V.  C.  1873,  c.  52,  §  48),  or  to  erect  a  bridge  entirely 
within  the  limits  of  the  same  county,  (Brandon  v.  Chesterfield 
Justs.  5  Call.  548 ;  Com'th  v.  Fairfax  Justs.  2  Va.  Cas.  9 ; 
Com'th  y.  Kanawha  Justs.  Id.  499 ;  Sampson  v.  Goochland 
Justs.  5  Grat.  241);  or  to  admit  a  deed  to  record,  (Dawson 
V.  Thurston,  2  H.  &  M.  132 ;  Manns  v.  Gwins,  7  Leigh, 
689;  Randolph  Justs,  v.  Stalnaker,  13  Grat.  523);  or  to 
admit  a  justice  of  the  peace  to  qualify  and  to  exercise  his 
oflSce,*if  legally  entitled  so  to  do,  (Chew  v.  Spottsylvania 
Justs.  2  Va.  Cas.  208 ;  Amory  v.  Gloucester  Justs.  Id. 
523) ;  or  when  the  oath  of  insolvency  was  provided  for  by 
law  to  compel  the  proper  oflScers,  {e.  g.^  a  justice  of  the 
peace),  to  administer  it,  and  to  discharge  the  insolvent  from 
custody,  (Harrison  v.  Norfolk  Justices,  2  Leigh,  764);  or 
to  compel  a  justice  of  the  peace  to  allow  an  appeal  from 
his  decision,  {Ex-parte  Morris,  11  Grat.  292) ;  or  to  compel 
the  county  court  to  carry  into  effect  the  law  in  relation  to 
.  sales  of  lands  for  taxes,  (Delaney  v.  Goddin,  12  Grat.  266); 
or  to  admit  to  record  a  survey  on  a  sale  for  taxes,  (Ran- 
dolph Justs,  y.  Stalnaker,  13  Grat.  523) ;  or  to  restore  a 
bank-officer  to  his  post,  (Booker  v.  Young,  12  Grat.  303) ; 
or  to  compel  a  flour  inspector  to  employ,  lor  the  purpose  of 
inspection,  an  auger  of  the  dimensions  prescribed,  that  is, 
not  exceeding  liolf  an  inchy  (Delaplane  v.  Crenshaw,  15 
Grat.  457) ;  or  to  restore  an  attorney  illegally  disbarred, 
{Ex-parte  Bradley,  7  Wal.  364;  Ex-parte  Robinson,  19 
Wal.  513) ;  or  to  compel  a  municipal  corporation  to  levy 
taxes  to  pay  a  debt  ascertained  and  funded,  (City  of  Galena 
V.  Amy,  5  Wal.  705) ;  or  to  compel  an  executive  officer  of 
the  State  to  do  a  ministerial  act,  (Robinson  v.  Second  Au- 
ditor, 24  Grat.  319) ;  or  to  compel  a  circuit  court  judge  to 
hear  and  decide  a  cause  which  he  is  by  law  required  to  hear 
and  decide^  (Cowan  v.  Doddridge,  22  Grat.  458;  S.  P. 
Cowan  V.  Fulton,  Judge,  23  Grat.  584  &  seq ;  Ex-parte 
Terger,  11  Grat.  655,  663,  664 ;  Kent  A;  als  v.  Dickinson, 
Judge,  25  Grat.  822;  Ex-parte  Newman,  14  Wal.  152; 
King  V.  Justices  of  Kent,  14  East.  395) ;  or  to  re-instate  a 
cause  erroneously  dismissed,  (Ex-parte  Bradstreet,  7  Pet. 
634;  Cowan  v.  Doddridge,  22  Grat.  458,  cfec.) ;  or  probably 
to  compel  an  inferior  court  to  sign  a  bill  of  exceptions,  but 
with  many  qualifications.  (Taliaferro  v.  Franklin,  1  Grat. 
332,  336,  338  ;  Ex-parte  Crane,  5  Pet.  190, 192  ;  High  on 
Extraord'y  Rems.  §  199,  200  &  seq  ;  Ante^  p.  329,  &  seq.) 
But  on  the  other  hand,  a  mandamits  does  not  lie  to 
compel  a  change  in  the  judgment  of  a  courts  and,  there- 
fore, not  to  the  circuit  court  for  refusing  a  supersedeas  to  a 
judgment  of  a  county  court,  the  proper  remedy  being  a  su^ 
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peraedeas  obtaiDed  from  the  court  of  appeals,  (Mayo  v. 
Olark,  2  Call.  276) ;  nor  for  the  same  reason  to  a  county 
court  for  refusing  to  open  a  new  road,  (Jones  v.  Stafford 
Justs.  1  Leigh,  584),  a  case  which  casts  doubt  upon  the 
propriety  of  granting  a  mandamus  to  compel  the  erection 
of  a  bridge  upon  a  public  road,  within  the  limits  of  the 
ccntnty^  as  held  in  Chesterfield  Juste,  v.  firandon,  5  Call. 
548.  Neither  does  ^mandaTnus  lie  against  the  visitors  of  a 
private  eleemosynary  institution  for  any  matter  relating  to 
its  internal  administration,  because  such  things  are  com- 
mitted exdttsivdy  to  the  discretion  of  the  visitors^  without 
appeal  therefrom,  (Bracken  v.  Wm.  &  M.  Coll,  3  Call. 
573 ;  Bac.  Abr.  Mandamus,  (C),  2) ;  nor  for  the  same 
reason  to  compel  a  county  court  to  grant  a  license  to  keep 
a  tavern,  that  being  exclusively  committed  to  the  discretion 
of  that  court,  {Ex-parte  Ferger,  11  Grat.  655 ;  Sights  v. 
Yamall,  12  Grat.  a»2 ;  French  v.  Noel,  22  Grat.  454) ; 
nor  to  compel  the  levy  of  a  tax  on  the  county  to  pay  for  a 
bridge,  because  the  law  did  then  allow  another,  and  an 
adequate  remedy  therefor,  by  action  against  the  justices 
individually,  (King  Wm.  Justs,  v.  Munday,  2  Leigh,  165); 
nor  for  the  same  reason  to  compel  a  court  to  set  aside  a 
judgment,  correcting  a  supposed  error  at  the  rules  in  the 
clerk's  office,  {Exparte  Goolsby,  2  Grat.  575;  Exparte 
Newman,  14  Wal.  152);  nor  in  any  case  where  there  is 
any  other  adequate  legal  remedy.  (Bac.  Abr.  Mandamus, 
(C),  2 ;  Exparte  Hoyt,  18  Pet.  279  ;  Ante,  p.  329,  &  seq^; 
High  on  Extraord'y  Kemedies,  §  80  &  seq.) 

The  proceedings  in  a  writ  of  ma7idamus  are  set  forth  at 
large  in  the  statute  upon  the  subject.  (V.  C.  1873,  c.  151, 
§  1  <fe  seq.  See  2  Rob.  Pr.  (2nd  ed.)  573 ;  3  Id.  341 ;  ffigh 
on  Extraord'y  Rems.  §  498  &  seq ;  Ante,  p.  328  &  seq.) 

Sbction  iv. 

4*.  Limitations  to  Remedies  in  point  of  IH,ms  ;  W.  C. 
1®.  The  Limitation  to  Remedies  in  point  of  Jhne,  at  Comnnon 
Law. 

The  common  law  prescribes  to  remedies  no  limitation  what- 
soever, except  such  as  may  arise  after  the  lapse  of  twenty 
years  from  the  presumption  of  satisfaction,  Ac,  which  may 
be  repelled  by  proof  that  the  claim  had  neither  been  satisfied 
nor  relinquished.  Thus,  a  presumption  of  payment  of  a  debt 
may  be  repelled  by  the  debtor's  direct  acknowledgment  of  the 
debt  as  a  subsisting  demand,  within  the  twenty  years.  ^Eustace 
V.  Gaskins,  1  Wash.  188 ;  MuUiday  v.  Machir,  4  Grat.  1 ; 
Bailey  v.  Jackson,  16  Johns.  (N.  Y.)  210;  1  Rob.  Pr.  (1st 
ed.)  113-'14);  or  by  the  debtor's  indirect  acknowledgment, 
arising  from  his  having  made  a  payment  on  the  demand  of 
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the  interest,  or  a  part  of  the  principal,  within  twenty  years, 
which  payment  may  be  proved  by  a  witness  who  is  cognizant 
of  it,  or  by  an  endorsement  of  the  credit  made  hy  the  creditor 
on  the  bond,  &c.j  provided  it  is  caused  to  appear  that  the  en- 
dorsement was  made  before  the  presumption  of  satisfaction 
arose;  that  is,  within  the  twenty  years,  when  the  admission  of 
snch  payment  was  against  the  interest  of  the  creditor.  (Bose 
V.  Bryant,  2  Campb.  321;  Bosenboom  v.  Billington,  17 
Johns.  (N.  Y.  182 ;  Dabney  v.  Dabney,  2  Bob.  622 ;  1  Bob. 
Pr.  (1st  ed.)  114.)  In  Dabney  v.  Dabney,  2  Bob.  622,  the 
proof  that  the  endorsement  of  the  credit  was  made  within 
the  twenty  years,  consisted  in  the  fact  that  the  endorsement 
was  in  the  handwriting  of  the  creditor,  who  died  before  the 
lapse  of  twenty  years  from  the  time  when  the  money  was  due. 
But  the  date  of  the  endorsement^  if  any  appears,  can  never  be 
invoked  to  prove  when  the  endorsement  was  made ;  for  the 
endorsement  is  not  evidence  for  any  purpose  until  it  is  proved 
to  have  been  made  within  the  twenty  years.  (Wilcox  v.  Pear- 
man,  9  Leigh,  144.) 

The  presumption  of  payment  may  also  be  repelled  by  show- 
ing that  during  the  twenty  years  a  state  of  war  existed,  in  which 
the  plaintiff,  being  an  alien  enemy ^  a  payment  would  have 
been  illegal  on  the  part  of  the  debtor,  and  so  is  not  to  be  pre- 
sumed, (Dunlop  &  Co.  V.  Ball,  2  Cr.  180 ;  Bailey  v.  Jackson, 
16  John.  210;  1  Bob.  Pr.  (1st  ed.)  114);  or  that  the  defend- 
ant had  removed  to  another  country,  and  that  his  residence 
was  unknown  to  the  creditor  (Bailey  v.  Jackson,  16  Johns. 
210);  or  that  the  debtor  amused  the  creditor,  and  put 
him  off  with  promises  to  provide  for  him  by  will, 
(Eustace  v.  Gaskins,  1  Wash.  188 ;  1  Bob.  Pr.  (1st  ed.) 
118);  or  that  the  collection  of  the  debt  had  been  sus- 
pended by  injunction^  (HntsonpiUer's  Adm'r  v.  Stover's 
Adm'r,  12  Grat.  679) ;  or  that  the  debtor,  who  was  a  purcha- 
ser of  land  subject  to  a  lien,  was  not  aware  of  the  lien  save 
for  less  than  twenty  years^  (Erskine  v.  North,  14  Grat.  60.) 

See  Wells  v.  Washington,  6  Munf .  632 ;  Tomlin  v.  How, 
Gilmer,  8;  1  Bobt.  Pr.  (1st  ed.)  114;  Payne  v.  Dudley,  1 
Wash.  198 ;  Boss  v.  Darby,  4  Munf.  428 ;  1  Greenl.  Evid.  § 
89  ;  2  Insts.  Com.  &  Stat.  Law,  348, 328. 
2*.  Limitations  to^Bemedies  by  Statute;  W.  0. 

The  discussion  of  the  limitations  to  remedies,  as  prescribed 
by  statute,  will  lead  us  to  advert  to,  (1),  The  first  general 
statute  of  limitations  in  England;  (2),  The  foundation  of  the 
poliOT  of  the  statute  of  limitations;  and  (8),  The  outline  of 
the  Virginia  statute  of  limitations; 
W.  C. 
1*.  The  first  General  Statute  of 'Limitations  m  England. 

So  early  a  sthe  twelfth  century,  probably  by  a  nonrextant 
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statute  or  ordinance,  a  limitation  was  imposed  on  writs  of 
righiy  namely,  from  1  Hen.  I,  (A.  D.  1100);  then  by  the 
statute  of  Merton,  (20  Hen.  HI,  c.  8),  the  limitation  was 
dated  from  1  Hen.  II,  (A.  D.  1164);  and  afterwards  by  3 
Edw.  I,  0.  39,  and  13  Edw.  I,  c.  40,  it  was  brought  down  to 
1  Kic.  I,  (A.  D.  1189).  By  the  next  statute,  which,  how- 
ever, was  not  until  32  Hen.  VIH,  c.  2,  (A.  D.  1541),  a 
period  of  years  was  adopted  as  the  standard  of  limitation, 
and  not  B,Jixed  era  as  before,  and  was  applied  not  to  writs  of 
right  alone,  but  to  most  real  actions  as  well. 

But  it  was  not  until  21  Jac.  I,  c.  16,  (A.  D.  1624),  that  a 
general  statute  of  limitations^  appUcable  to  most  if  not  all  ac- 
tions for  lands,  and  to  many,  but  by  no  means  to  all,  of  the 
personal  actions,  was  enacted  in  England.  Thus,  that 
statute  did  not  mention,  and,  therefore,  did  not  include  ac- 
tions of  covenant  at  all,  nor  any  action  of  debt  on  a  sealed  in- 
strument; nor  did  it  apply  to  any  proceedings  in  equity. 
Hence,  under  that  statute,  which  continued  to  be  the  law, 
both  in  England  and  in  Virginia,  until  a  comparatively  re- 
cent period,  there  was  no  statutory  limiiation  to  an  action  of 
covenant,  or  of  debt  on  a  bond,  or  to  any  proceeding  exclusively 
equitable. 
2*.  The  Foundation  of  the  Policy  of  Statute  of  Limitations. 
Opinions  have  not  been  uniform  as  to  the  policy  which 
dictated  the  statute  of  limitations,  whether  it  was,  (1),  The 
presumption  of  satisfaction,  as  claimed  by  Lord  Mansfield ; 
or  (2),  The  policy  of  repose,  as  insisted  on  by  another  class 
of  expounders,  at  the  head  of  whom  was  Lord  Chief -Justice 
Best ; 
W.  C. 
1«.  Lord  Mansfield^ s  View  of  the  Policy. 

Lord  Mansfield  conceived  that  the  statute  was  founded 
on  a  statutory  presumption  of  satisfaction,  at  least  in  the 
case  of  demands  for  money  in  the  nature  of  debts;  the  period 
.  being  shortened  by  the  terms  of  the  statute,  from  twenty  to 
six  years.  Hence,  he  held  that  the  bar  of  the  statute  as 
to  promises  to  pay  monjey,  was  repelled  by  any  proof  of  non- 
satisfaction.  Thus,  if  defendant  was  asked  to  pay,  and  re- 
fused on  the  ground  that  more  than  six  years  had  elapsed. 
Lord  Mansfield  held,  logically  enough  from  his  stand-pointy 
that  as  there  was  a  clear  acknowledgment  of  the  debt,  the 
presumption  of  satisfaction  was  repelled,  and  that  the  de- 
fendant's declaration  that  he  would  not  pay  was  as  im- 
pertinent as  it  was  dishonest,  for  that  the  law  implied  a 
promise,  or  rather  tliat  the  old  promise  was  in  its  original 
force. 

The  conclusions  legitimately  deduced  from  Lord  Mans- 
field's view  of  the  policy  of  the  statute,  gave  rise  to  much 
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disBatififaction,  which  at  length  found  a  distinct  patron  and 
month-piece  in  Lord  Chief- Justice  Best. 
2*.  Lord  Chief -Justice  BesCs  View  of  the  Policy  of  the  Statute 
of  Limitations. 

Lord  Cliief-Justice  Best  conceived  that  the  statute  of 
limitations  was  intended  by  the  legislature  as  a  staiuie  of 
repose;  and  to  that  end  prescribed  a  limit  in  point  of  time  to 
the  several  remedies,  whether  the  demand  were  satisfied 
or  not.  Hence  he  held  that  the  bar  of  the  statute,  as  to 
promises  to  pay  money ^  could  be  repelled  only  by  proof  of 
a  new  promise. 

It  is  manifest  that,  upon  Lord  Mansfield's  theory  of  the 
statute,  the  action  ought  always  to  be  upon  the  original 
promise,  and  not  upou  the  new;  and  that,  although  the 
new  promise  was  conditional^  there  was  no  need  to  aver  or 
to  prove  the  fulfilment  of  the  condition ;  for  the  pro- 
mise to  pay,  how  conditional  soever,  in  general  must  destroy 
the  presumption  of  satisfaction,  leaving  the  original  demand 
in  full  force  and  vigor.  On  the  other  hand,  upon  the  theory 
of  Chief  Justice  Best,  the  action  could  never  be  founded 
on  the  old  promise,  for  that  was  finally  and  forever  ex- 
tinguished by  the  lapse  of  the  prescribed  time ;  and  if  there 
were  any  cause  of  action  at  all,  it  must  be  cm  fhe  new  pro- 
mise ;  and  consequently,  f  that  were  conditional,  it  was  in- 
dispensable, as  in  all  other  cases  of  promise  on  condition, 
to  aver  and  prove  a  compliance  with  the  condition. 

Had  the  two  theories  been  kept  distinct,  there  would 
have  resulted  two  lines  of  decision,  irreconcilably  in  conflict, 
of  course,  but  without  engendering  any  confusion  of  thought, 
or  any  interlocking  of  adjudications.  If  a  judge  were  a 
follower  of  Lord  Mansfield,  his  adjustment  of  most  ques- 
tions connected  with  the  statute  might  have  been  foreshad- 
owed without  danger  of  mistake ;  and  if  he  belonged  to  the 
'  Best  party ^  the  tenor  of  his  adjudications  might  be  antici- 
pated with  no  less  certainty.  Unfortunately,  however,  the 
point  of  divergence  was  not  precisely  marked  in  the  minds 
of  most  judges ;  and  not  recognizing  where  they  belonged, 
or  from  which  of  the  two  standpoints  they  proposed  to  view 
the  statute,  the  whole  doctrine  touching  the  statute  of  lim- 
itations became  incongruous  and  mis-shapen,  distressing  to 
suitors  who  knew  not  what  justice  or  injustice  to  expect, 
inexpressibly  annoying  to  counsel,  who  could  extract  no 
uniform  rule  from  the  decisions,  and  knew  not  how  to  ad- 
vise, and  in  short,  the  opprobium  of  the  law. 

To  this  point  the  mischief  had  come,  when  in  1829,  Lord 
Tenderden's  act  (9  Geo.  IV,  c.  14),  essayed  to  provide  a 
remedy.  The  trouble,  it  will  be  observed,  arose  not  out  of 
any  frauds  or  perjuries  committed  or  attempted  by  parties 
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or  witnesses,  but  from  a  diversity  of  opinion  in  the  judi- 
cial leaders,  (of  which  the  rank  and  file  of  the  followers 
had,  in  a  degree,  lost  sight),  as  to  the  true  policy  of  the 
statute.  It  would  seem,  therefore,  that  a  single  line  of 
enactment,  declaring  what  that  policy  should  thenceforth 
be  understood  to  be, — vAie^ev  presumption  of  saiisfoLction^ 
or  for  the  sake  of  repose^  to  preoent  suits  weU  or  iUrjouvded^ 
aft&r  the  time  hmited^ — ^would  have  quieted  the  strife,  and 
compelled  order  out  of  chaos.  It  pleased  Lord  Tenderden, 
however,  who  was  one  of  the  ablest,  and  perhaps  the  most 
distinguished  common  law  jurist  of  his  time,  to  resolve  the 
difficulty  in  another  way.  He  treated  it  as  demanding  anr 
other  section  of  the  statute  of  frauds^  and  made  his  leading 
provision  enact  that,  in  *^  actions  of  debt,  or  upon  the  case, 
'ounded  upon  any  simple  contract,  no  acknowledgment 
words  only  shall  be  deemed  sufficient  evidence  of  a  new 
or  continuing  contract,  whereby  to  take  any  case  out  of  the 
operation  of  the  said  enactments,  or  either  of  them,  or  to 
deprive  any  party  of  the  benefit  thereof,  unless  such  acknovh 
ledgmerd  or  promise  shall  be  made  or  contained  by  or  in 
some  wriiing^  to  he  signed  by  the  party  chargeable  thereby, 
&c." 

The  effect  of  this  statute,  whereby,  it  will  be  observed, 
no  essay  was  made  to  determine  thepoliey  of  the  law^  which 
constituted  the  source  of  the  dispute,  was  for  a  time  to 
augment  rather  than  to  circumscribe  litigation;  although 
in  the  sequel,  it  has  certainly  lessened  the  number  of  cases 
coming  into  the  courts;  but  it  may  well  be  doubted  whether 
it  has  not  done^so  at  the  expense  of  justice  to  creditors,  and 
at  the  cost  of  not  a  little  encouragement  of  knavery  in 
debtors. 
8*.  The  Outline  of  the  Virginia  Statute  of  Limitation. 

This  statute  is  singularly  well  conceived  and  expressed. 
It  applies  to  all  actions  at  law^  real  and  personal,  and  to  a  Very 
limited  extent  to  p^*oceedings  in  equity.  It  seems  to  contem- 
plate the  policy  contended  for  by  Lord  Chief  Justice  Best, 
that  the  statute  shall  be  a  statute  of  repose^  and  not  of  pre- 
sumption ;  but  it  does  not  say  so  in  terms,  and  one  of  its  pro- 
visions is  inconsistent  therewith,  natnely,  a  provision  allow- 
ing an  action  either  upon  the  old  promise  or  the  new  ;  which, 
however,  is  also  equidly  inconsistent  with  Lord  Mansfield's 
theory.  It  adopts  the  general  scheme  of  Lord  Tenterden's 
act,  that  is,  to  require  the  new  promise  to  he  in  uniting^  but 
improves  upon  that  law  in  the  details.  (Riddlebarger  v. 
Hartford  Ins.  Oo.  7  Wal.  321 ;  Weber  v.  Harb.  Comm'rs, 
18  Wal.  70 ,  V.  0. 1873,  c.  146.) 

The  outline  of  the  Virginia  statute  of  limitations  may  be 
arranged  under  the  heads  following,  namely :  (1),  The  cases 
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to  which  a  limitation  is  applied ;  (2),  The  periods  of  limitar 
tion  prescribed ;  (3),  The  modes  of  repelling  or  qualifying 
the  limitations  of  the  statute ;  and  (4),  the  application  of  the 
statute  to  rights  or  causes  of  action  existing  when  it  took 
effect,  Ist  July,  1860. 

W.  C.  ^ 

1®.  Oases  to  which  a  Limitation  is  Applied  in  Yirginia;  ^ 
W.  0. 
1'.  Entries  on  Land,  and  Actions  therefor. 

See  V.  C.  1873,  c.  146,  §  1  to  6. 
2'.  Personal  Actions  of  all  kinds,  including  Writs  of  Scire 
Facias. 

See  V.  C.  1873,  c.  146,  §  8  to  18. 
8'.  Proceedings  by  Creditors,  to  avoid  Voluntary  Conveyance. 

See  V.  0.  1873,  c.  146,  §  16. 
4^.  Bills  in  Equity  to  Repeal  Commonwealth's  Grants. 

See  V.  C.  1873,  c.  146,  §  17. 
6'.  Sundry  Listances  of  Limitations  Contained  in  Statutes 
other  than  the  Statute  of  Limitations ;  W.  C. 
1^.  Distresses. 

Limited  to  five  years.     (V.  C.  1873,  c.  134,  §  10.) 
2'.  Appeals. 

Limited  to  two  years.  (V.  C.  1878,  c,  178,  §  8;  Rogers 
V.  Strother,  27'Grat.  417;  Calloway  v.  Harding,  28 
Grat.  642.) 
8«.  Bills  of  Review. 

Limited  to  three  years.    (V.  C.  1873,  c.  176,  §  6.) 
4*.  Motion  i^ainst  Officer  for  Failure  to  Return  Execution. 
Limited  to  ten  years.     (V.  C.  1873,  c.  182,  §  14.) 
2^.  Periods  of  Limitation  Prescribed  by  the  Statute  of  Limita- 
tions. 

The  periods  of  limitation  prescribed  by  the  statute  re- 
late to,  (1),  Entries  on  lands,  and  actions  therefor ;  (2^, 
Personal  actions,  including  writs  of  scire  facias;   (3), 
Creditor's  impeachment  of  a  debtor's  voluntary  convey- 
ance ;  and  (4),  Bills  in  equity  to  repeal  commonwealth's 
grants; 
W.  C. 
1'.  For  Entries  on  Lands,  and  Actions  therefor ;  W.  C. 
1«.  Writ  of  Forcible  Entry,  &c. 

Limited  to  three  years  after  such  forcible  entry,  &c. 
(V.  C.  1873,  c.  130,  §  1.) 
2'.  Entry  on,  and  Actions  for  Lands,  other  than  Forcible 
Entry. 

Limited  \o  fifteen  years  east  and  ten  years  toest  of  the 
Alleghany  mountains,  after  the  right  accrued.    (Y.  C. 
1878,  c.  146,  §  1.) 
2^  For  Personal  Actions^  including  Writs  of  Scire  facias; 
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1«.  For  Actions  to  Recover  Money  an  an  Award  or  Con- 
tract^ other  than  a  Judgment  or  Recognizance ;  W.  C. 
1^.  Action  on  Indemnifying  or  Fiduciary  Bonds. 

Ten  years  from  the  right  accrued.  And  the  right  is 
construed  to  accrue,  in  case  of  guardians^  when  the 
ward  attains  his  age,  or  the  wardship  otherwise  ends ; . 
and  in  case  of  personal  representatives^  at  the  return- 
day  of  the  execution,  or  from  the  time  of  the  right  to 
require  payment  or  delivery  of  the  estate,  upon  the 
order  of  the  court,  acting  upon  the  fiduciary's  account 
of  his  administration.  (V.  0. 1873,  c.  146,  §  6 ;  Frank- 
lin*s  Adni'r  v.  Depriest,  18  Grat.  257.) 

This  limitation  does  not  apply  where  the  fiduciary 
himself,  or  his  representatives,  are  sought  to  be  charged^ 
not  on  his  bondj  but  upon  their  common  law  liability 
for  the  due  discharge  of  the  trust  committed  to  them. 

But  the  limitation  is  always  applicable  to  suits  against 
his  sureties^  who  cannot  be  charged  otherwise  than  on 
the  bond.     (V.  C.  1873,  c.  146,  §  9.) 
2^.  Actions  on  other  Contracts  under  Seal. 

Limited  to  twenty  years  from  the  time  of  the  right  ac- 
crued,    (V.  C.  1873,  c.  146,  §  9.) 
3^.  Actions  on  any  other  Contract^  or  on  an  Award,  except 
for  articles  charged  in  a  store  account. 

Limited  to  five  years  from  the  right  accrued ;  and  the 
right  is  deemed  to  have  accrued,  in  case  of  an  action 
by  a  partner  against  a  co-partner,  for  a  settlement  of  the 
partnership  accounts;  or  in  case  of  actions  upon  ac- 
counts concerning  the  trade  of  merchandise  between  mer- 
chant and  merchant,  their  factors  and  servants,  where 
the  action  of  account  would  Ue^  upon  the  cessation  of  deal- 
ings in  which  they  are  interested  together.  (V.  C. 
1873,  c,  146,  §  8 ;  Watson  v.  Lyle,  4  Leigh,  238  ;  Mar- 
celler  v.  Weaver,  1  Grat.  391 ;  Coalter  v.  Ooalter,  1 
Rob.  79,  83 ;  Foster  v.  Risen  &  al,  17  Grat.  334  &  seq.) 
4*".  Actions  for  articles  charged  in  a  store  account. 

Limited  to  two  years  after  the  right  accrued.  (V.  C. 
1873,  c.  146,  §  8.) 

TMs  limitation  applies  only  to  retail  store  accountSy 
(Tomlin  &  als  v.  Kelly,  1  Wash.  190),  and  only  to 
promises  impUedy  and  never  where  there  is  any  express 
promise^  the  limitation  in  the  latter  case,  (supposing  the 
promise  to  be  not  under  seal),  beinfffive  years,  (Beall 
V.  Edmundson,  3  Call.  514,  520 ;  Wortham  &  Go.  v. 
Smith  &  als,  18  Grat.  496-'7,  492-.'3.) 
2«.  For  Writs  of  Scire  Facias,  actions  on  Judgments  and 
Recognizances. 
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Limited  to  ten  years.     (V,  C.  1873,  c.  146,  §  13 ;  V.  0. 
1873,  c.  182,  §  12,  13.) 

In  cade  of  foreign  judgments,  the  limitation  in  the 
Yirginia  courts  is  the  period  prescribed  where  the  judg- 
ment toae  renderedj  so  as  in  no  case  to  exceed  ten  years  ; 
thus  creating   by  statute  an  exception  to  the  general 
doctrine  of  the  common  law,  that  remedies^  (including 
limitations  thereon),  are  governed  by  the  lex  fori.    ( Y. 
C.  1873,  c.  14:6,  §  15.) 
3<^.  For  any  other  Personal  Actions,  not  otherwise  limited  ; 
W.  C. 
1*^.  Where  the  Action  is  revivable  against  Defendant's  Per- 
sonal Representative. 

Limited  to  froe  years  from  the  right  accrued.  (V.  C. 
1873,  c.  146,  §  14.  But  see  V.  C.  1873,  c.  145,  §  7  &  seq.) 
It  will  be  observed,  that  all  actions  ex  contractu  are 
thus  revivable ;  and  also  all  actions  ex  delicto^  where  the 
injury  complained  of  relates  to  the  property.  But  where 
it  relates  to  the  person  onLy^  (as  slander,  assault,  &c.),it 
is  not  revivable.  (V.  C.  1873,  c.  126,  §  19  to  21.  But 
see  V.  C.  1873,  c  145,  §  10.) 
2^.  Where  the  Action  is  not  revivaile  against  Defendant's 
Personal  Representatives. 

Limited  to  one  year  from  the  right  accrued.     (V.  0. 
1873,  c.  146,  §  14.) 
4^.  Doctrine  as  to  what  Law  of  Limitations  applies  when  a 
Party  is  sued  on  a  cause  of  Action  accruing  in  another 
country ;  W.  C. 
1^.  Doctrine  at  Common  Law. 

Whatever  concerns  the  rights  of  parties^  especially  in 
matters  of  contract,  is  governed  by  the  lex  loci  con- 
tractuSy  (the  law  of  the  place  with  reference  to  which 
the  contract  is  made),  whilst  what  concerns  the  remedy 
is  controlled  by  the  lexfo7*i.  Hence,  at  common  law, 
whatever  relates  to  the  limitation,  (being  immediately 
concerned  with  the  remedy),  is  determined  by  the  foa? 
fori.  (Jones  v.  Hook,  2  Rand.  303 ;  Bk.  of  U.  States 
V.  Donnally,  8  Pet.  372 ;  Stor.  Confl.  L.  §  558,  &c.,  § 
577,  ifec.) 
2^.  Doctrine  by  Statute  in  Virginia. 

The  lex  loci  contractus  determines  the  limitation  when 

the  contract  is  m/zde^  and  is  to  be  performed  in  another 

country  by  one  then  resident  therein.    (V.  C.  1873,  c, 

146,  §  20.) 

3'.  For  Creditor's  Impeachment  of  a  Voluntary  Conveyance, 

by  Bill,  Distress,  or  Execution. 

Limited  by  statute  in  Vi^nia,  to  five  years  from  the 
making  of  ike  conveyance.    (V.  C.  1873,  c.  146,  §  16.) 
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This  limitation  applies  where  the  conveyance  is  im- 
peached simply  because  it  is  voluntary.     If  it  be  impeached 
for  actual  fraud  (of  which  its  voluntary  character  may  be 
a  partial  proof,)  this  provision  is  not  applicable,  nor  i& 
there  in  snch  case  any  statutory  limitation.     (Snoddy  v. 
Haskins,  12  Grat.  363.) 
4^.  For  Bill  in  Equity  to  Repeal  CommonweaWs  Qrants.  ' 
Limited  by  statute  to  ten  years  from  the  date  of  the 
grant.     (V.  0.  1873,  c.  146,  §  17.) 
3^.  Modes  of  MepeUing  or  Qv^alifying  the  Limitations  of  the 
Statute. 

The  limitations  prescribed  by  the  statute  may  be  re- 
pelled or  qualified  by  either  of  the  following  circumstances, 
namely:  (1),  The  subsequent  acknowledgment  or  promise 
to  pay  money ^  being  in  writing^  &c. ;  (2),  The  existence  of 
certain  disabilities  on  the  part  of  Xhe  plaintiff ;  (3),  Certain 
attempts  on  the  part  of  the  defendant  to  evade  the  action; 
and  (4),  ThQ  failure  of  a  suit  commenced  in  due  time; 
W.  0. 
1'.  The  subsequent  acknowledgment,  or  promise  to  pay 
money. 

The  subsequent  promise  or  ackno wledgment,yrom  which 
a  promise  may  he  implied^  relates  only  to  awards  or  con- 
tracts for  the  payment  of  money;  and  in  order  to  repel 
the  limitation  imposed  by  the  statute,  the  promise  or  ac- 
knowledgment must  be  in  writing^  signed  by  the  defen- 
dant or  his  agent.  (V.  C.  1873,  c.  146,  §  10.)  And  it 
must  be  a  promise  to  pay  a  dd>t^  or  a  distinct  acknowledg- 
ment that  a  definite  amount  is  due.  A  promise  to  settle^ 
or  an  acknowledgment  that  something  is  due^  but  desig- 
nating no  certain  amount,  although  it  be  in  writing,  will 
not  repel  the  statute.  (Bell  v.  Morrison,  1  Pet.  351 ; 
Ayletts  V.  Robinson,  9  Leigh,  46 ;  Sutton  v.  Burruss,  9 
Leigh,  381;  Bell  v.  Crawford,  8  Grat.  123;  Tazewell  v» 
Whittle,  13  Grat.  329,  348;) 
W.  C. 
1*.  The  time  within  which  an  Action  may  be  brought 
after  such  new  Promise  or  Acknowledgment. 

The  plaintiff  may  sue  on  such  new  promise  or  ac- 
knowledgment within  the  same  time  thereafter,  as  upon 
the  original  award  or  contract.  (V.  0. 1873,  c.  146,  §  10.) 
2^.  The  Mode  of  suing  where  there  is  such  subsequent 
Promise,  &c. 

The  action  (says  the  statute)  may  be  either  on  the  new 
promise,  or  on  the  old  promise  or  award;  and  in  the  lat- 
ter case,  if  the  statute  be  pleaded,  the  plaintiff  may  re- 
ply, stating  such  promise,   and  that  the  action  waa 
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brought  within  the  prescribed  ntunber  of  years  there- 
after.    (V.  C.  1873,  c.  146,  §  10.) 

This  proviso  is  not  consistent  with  the  apparent  policy 
of  the  statute,  which  seems  to  be  founded  on  Lord  Chief 
Justice  Best's  view,  that  it  is  a  etatiUe  of  repose.  According 
to  that  view,  the  right  of  action  upon  the  original  cause 
is  extinguished  by  the  lapse  of  time,  and  the  new  pro- 
mise, &c.,  doe^  not  revive  it,  but  constitutes  a  new  cause 
of  action.  To  be  in  accord,  therefore,  with  Chief-Justice 
Best's  doctrine,  the  action  ought  to  be  brought  upon  the 
newpromisej  d&c,  alone. 
3^.  The  Effect  of  the  new  Promise  or  Acknowledgment. 

The  statute  enacts  that  no  promise  or  acknowledge 
ment  by  a  personal  representative^  or  by  one  of  two  or 
more  joint  contractorSy  shall  repel  the  bar  of  the  statute 
as  to  the  estate  of  the  decedent,  or  as  to  another  of  such 
contractors.     (V.  C.  1873,  c.  146,  §  10.) 

This  provision  is  taken  from  9  Geo.  IV,  c.  14  (Lord 
Tentenden's  act),  and  was  one  of  the  best  conceived  of 
the  several  enactments  of  that  statute,  as  preventive  of 
litigation,  and  giving  due  effect  to  the  bar  of  the  statute. 
Prior  to  the  adoption  of  the  provision  it  was  held,  for 
the  most  part,  both  in  England  and  the  United  States, 
(and  in  logical  conformity  to  Lord  Mansfield's  doctrine, 
but  not  to  that  of  Lord  Chief  Justice  Best),  that  wherever 
the  bar  of  the  statute  was  repelled  in  any  manner,  the  old 
cause  of  action  was  revivedy  and  the  revival  was,  of 
course,  applicable  to  all  the  original  parties.  Hence,  a 
promise  by  a  personal  representative  revived  the  action 
against  the  decedent's  estate,  and  a  promise  by  one  of 
several  ^'oin^  coTvtra^itors  revived  the  promise  against  all. 
This  principle  seems  to  have  been  admitted  in  general 
with  considerable  unanimity,  as  well  in  the  United  States 
as  in  England,  (Whitcombe  v.  Whiting,  2  Dougl.  452 ; 
Pecham  v.  Raynal,  2  Bingh.  (9  E.  C.  L.)  306  ;  Chippen- 
dale V.  Thurston,  4  Carr  &  P.  (19  E.  C.  L.)  98  ;  Martin 
V.  Bridges  &  al,  3  Carr.  &  P.  (14  E.  C.  L.)  88 ;  Hunt 
V.  Bridgham,  2  Pick,  581 ;  Johnson  v.  Beardslee,  15 
Johns.  (If.  r.)  3 ;  1  Rob.  Pr.  (1st  ed.)  95  &  seq.)  When 
the  joint-promisors  were  partners^  and  the  new  promise 
was  made  by  one  of  the  partners  after  dissolutiony  there 
was  more  diversity  of  opinion.  The  new  promise,  made 
after  dissolution  by  one  of  the  partners,  was  denied  the 
effect  of  reviving  the  claim  against  the  co-partner,  by 
the  supreme  court  of  the  United  States,  in  Bell  v.  Mor- 
rison, 1  Pet.  373,  and  in  some  of  the  States ;  whilst  it 
was  held  to  have  that  effect  in  England,  in  Wood  v. 
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Braddick,  1  Taunt.  104;    and  in  Virginia,  in  Garland  v. 
Agee's  Adm'r,  7  Leigh,  362. 

The  enactment  referred  to  put  an  end  to  all  question 
iipon  the  subject. 

The  existence  of  the  old  demand  is  not  determined  by 
the  lapse  of  the  period  prescribed.  It  is  only  the  riffht 
of  action  which  is  taken  away.  Hence  the  old  debt  con- 
stitutes a  sufficient  valuable  consideration  for  the  new 
promise.  (Wetzell  v.  Bussard,  11  Wheat.  309,  per  Mar- 
shall, 0.  J.) 
4«.  The  Effect  of  a  Provision  in  a  Decedent's  Will  direct- 
ing the  Payment  of  his  Debts. 

No  provision  in  a  will  devising  real  estate  subject  to, 
or  charging  it  with  debts,  shall  prevent  the  statute  from 
applying  to  such  debts,  unless  such  appear  plainly  to  be 
the  testator's  intent.     (V.  0.  1873,  c.  146,  §  12.) 

Previous  to  the  enactment  of  this  statute,  it  had  been 
pretty  clearly  established,  that  a  general  direction  in  a 
will  of  personal  estate  to  pay  debts  will  not  stop  the 
running  of  the  statute  of  limitations,  or  if  the  bar  has 
already  attached,  remove  it,  because  thereby  no  trust  is 
created  which  does  not  exist  independently  of  the  will ; 
but  Where  a  will  charged  lands  with  the  payment  of 
debts  generally,  (as  independently  of  the  will  they  were 
not  so  chargeable,)  a  tricst  was  thereby  created,  and  the 
question  was,  whether  the  statute  was  repelled  by  such  a 
devise,  even  as  against  debts  barred  at  the  time  of  the 
testator's  death,  or  only  as  against  claims  not  then  so 
barred.  A  loose  idea  prevailed  very  generally  that  the 
devise  repelled  the  application  of  the  statute,  even  as  to 
debts  barred  at  the  testator's  death.  Thus,  we  have  dicta 
to  that  effect  from  Lord  Mansfield,  in  Trueman  v.  Fen- 
ton,  Oowp.  548,  and  from  many  other  English  judges 
of  eminence ;  and  also  from  our  own  court  of  appeals, 
in  Chandler's  Ex'x  v.  Hill,  2  H.  &  M.  130 ;  and  an  ac- 
tual decision  by  the  latter  court,  in  Lewis'  Ex.  v.  Bacon, 
3  H.  &  M.  109,  114 ;  although,  at  a  subsequent  time,  in 
Brown's  Adm'r  v.  Griffith,  6  Munf.  450,  the  same  court 
expressly  reserved  its  judgment  on  that  point.  But  after 
an  exhaustive  review  of  all  the  cases  and  dicta  upon  the 
subject,  in  Burke  v.  Jones,  2  Ves.  &  B.  278  &  seq,  Sir 
Thomas  Plummer,  Vice-Chancellor,  came  to  the  conclu- 
sion (it  would  seem  with  the  approval  of  the  Chancellor, 
Lord  Eldon,  and  of  Lord  Redesdale,  the  Chancellor  of 
Ireland,)  that  a  devise  of  lands  in  trust  for,  or  charged 
with,  the  payment  of  debts,  does  not  revive  a  debt  upon 
which  the  statute  of  limitations  had  taken  effect,  by  the 
lapse  of  the  period  prescribed  before  the  testator's  death. 
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And  this  seems  to  have  been  the  doctrine  currently  re- 
ceived at  the  time  the  provision  now  under  considera- 
tion was  introduced.  (2  Btor.  Eq.  $  1521  a ;  2  Lorn.  Ex. 
665 ;  Hughes  v.  Wynne,  1  Turn.  &  Bus.  (11  Eng.  Oh.) 
307  ;  Ault  V.  Goodwick,  4  Eus.  (4  Eng.  Ch.)  434 ;  Bay- 
lor V.  Dejarnette,  13  Grat.  152 ;  Tazewell  v.  Wldttle, 
13  Grat.  329,  346  &  seq.) 
5«.  The  Effect  of  a  Promise  on  Condition. 

When  the  new  promise  is  on  condition^  it  seems  now 
agreed  that  there  must  be  an  averment  and  proof  of  the 
•  fulfilment  of    the  condition;  not,  however,  it  is  pre- 
sumed, unless  the  plaintiff  sues  on  the  new  promise^  or 
has  occasion  to  state  it,  by  way  of  replication,  to  the 
plea  of  the  statute.     (Wetzell  v.  Bussard,  11  Wheat. 
309 ;  Bell  v.  Morrison,  &c.,  1  Pet.  357 ;  1  Bob.  Pr.  (Ist 
ed.)  93-'4,  &c.) 
2'.  Disabilities  existing  in  the  Plaintiff;  W.  C. 
1«.  What  Disabilities  qualify  the  Limitation. 

Infancy,  coverture  and  insanity,  existing  at  the  time 
the  right  of  action  accrues^  qualify  the  limitation  imposed 
by  the  statute.  (V.  0.  1873,  c.  146,  §  4,  18.)  But  that 
is  because  it  is  expressly  so  enacted ;  for  where  the  as- 
sertion of  rights  is  limited,  no  disability  prolongs  the 
tef  m,  withmit  a  special  exemption,  (Leonard  v.  Hen- 
derson, 23  Grat.  338.) 
2«.  What  period  is  allowed  after  the  Eemoval  of  the  Dis- 
ability ;  W:  0. 
1^.  What  period  is  allowed  in  Personal  Actions, 

The  same  period  as  is  allowed  for  bringing  the  same 
action  after  the  right  accrued,  but  in  no  case  to  exceed 
twenty  years  from  the  accrual  of  the  right.  (V.  0. 
1873,  c.  146,  §  18.) 
2^.  What  period  in  Actions  for  and  Entries  on  Lands, 
Ten  years  from  the  rcTnoval  of  the  disability  which 
existed  wfien  the  right  accrued^  or  from  the  death  of 
the  claimant,  whichever  shall  first  have  happened ;  so 
as  in  no  case  to  exceed  thirty  years  from  the  right  first 
accrued.    (V.  C.  1873,  c.  146,  §  4,  5.) 

But  in  the  writ  of  forcible  entry y  &c.,  no  disabilities 

avail  to  jprolong  the  time  (three  years)  allowed. 

8«.  What  Disabilities  of  Infancy,  &c.,  are  to  be  Beckoned. 

Those  disabilities  only  which  existed  wJien  the  catcse  of 

action  accrued.     (V.  0.  1873,  c.  146,  §  4,  5,  18 ;  Parsons 

V.  McCracken,  9  Leigh,  495.) 

If  one  labors  under  several  disabilities  at  the  time  of 

the  accrual  of  the  right,  he  may  avail  himself  of  that 

which  continues  longest;  but  he  cannot  have  the  benefit 

of  a  disability  which  did  not  exist  at  that  time,  but 

yo\,  rv.— 88 
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supervened  afterwards,  although  it  arose  before  the 
first  disabilities  ceased ;  which  is  commonly  expressed  by 
saying,  that  when  the  statute  once  begins  to  run,  it  runs 
over  all  mesne  disahilitieSy  giving  no  heed  thereto. 
(Hudsons  V.  Hudsons'  Adm'r,  6  Munf.  356;  Fitzhugh 
V.  Anderson,  3  H.  &  M.  306;  Markle  v.  Burch,  11 
Grat.  26;  Caperton  v.  Gregory,  11  Grat.  505.)  But  if 
there  be  in  being  one  capable  to  sue,  and  assert  the 
rights  of  the  party  under  disability,  the  statute  runs 
'  against  the  claim,  notwithstanding  the  disability,  (Caper- 

ton  V.  Gregory,  11  Grat.  612;  Livesay  &  Helms,  14, 
Id.  444-'5.)  Moreover,  by  agreement  between  the  par- 
ties, founded  on  valuable  consideration,  the  statute  may 
be  suspended  or  arrested  after  beginning  to  run.  (Irving 
V.  Veitch,  3  M.  &  W.  90 ;  Bowles  v.  Elmore,  7  Grat.  385.) 
It  has  long  been  an  established  rule  that  where,  when 
the  action  accrues^  there  is  no  one  in  being  capable  to 
sriCy  as  for  instance  where  the  action  accrues  after  the 
claimant's  death,  and  no  one  qualifies  as  his  personal  re- 
presentative, the  statute  commences  not  to  run  until 
there  comes  into  being  some  one  capable  of  bringing  an 
action,  that  is,  in  the  case  supposed,  until  som^  one 
qualifies  as  the  decedent's  execator  or  administrator. 
(Clark  V.  Hardiman,  2  Leigh,  347 ;  Hansford  v.  Elliott, 
9  Leigh,  79 ;  Lyon's  Adm'r  v.  Magagnos,  7  Grat.  377 ; 
Murray  v.  E.  India  Co.  5  B  &  Aid.  (7  E.  C.  L.)  204; 
Chit.  Cont.  810.)  But  in  Virginia  now,  by  statute,  if 
the  person  entitled  to  the  action  die  before  the  cause  of 
action  accrues,  and  more  than  five  years  elapse  before 
the  qualification  of  his  personal  representative,  the  per- 
sonal representative  shall  be  deemed  to  have  qualified 
on  the  last  day  of  the  five  years.  (V.  C.  1873,  c.  146,  §  19.) 
3'.  Attempt  on  the  part  of  the  Defendant  to  evade  the  Ac- 
tion, 

If  the  defendant  has  before  resided  in  Virginia^  and 
by  departing  therefrom,  or  by  absconding,  or  concealing 
himself,  or  by  any  other  indirect  ways  or  m^ans  has  ob- 
structed the  prosecution  of  the  plaintiff's  right,  the  time 
that  such  obstruction  may  have  continued  shall  not  be 
computed  as  part  of  the  time  within  which  the  right 
ought  to  have  been  prosecuted;  but  this  is  to  apply  only 
as  against  the  party  obstructing,  and  not  as  to  another 
jointly  liable  with  him.  (V.  C.  1873,  c.  146,  §  20.)  To 
bring  a  case  within  this  exception,  it  must  appear  that  the 
complainant  was  actucdly  defeated  or  obstructed  in  bring- 
ing his  action^  not  merely  that  he  might  have  been  so 
(Wilson  V.  Koontz,  7  Cr.  202.)  It  will  be  observed  that 
the  statute  contemplates  that  the  defendant  shall  once 
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have  been  resident  in  Virginia,  at  sometime  before  the 
cause  of  action  accrued,  and  not  simply  that  the  cause  of 
action  arose  in  Virginia.  Hence,  the  case  of  Wilkinson 
&  Co.  V.  HoUoway,  7  Leigh,  277,  (in  which  it  was  held 
that  a  citizen  and  resident  of  North  Carolina,  who  con- 
tracted a  debt  in  Petersburg,  Va.,  and  immediately  re- 
turned to  his  home  in  North  Carolina,  thereby  obstructed 
the  plaintiff's  remedy,  and  precluded  the  defence  of  the 
statute,)  is  no  longer  maintainable.  It  would  seem,  on 
the  other  hand,  that  if  a  resident  of  Virginia  contemplat- 
ing removal  from  the  State,  should  contract  a  debt  before 
his  departure,  and  then  remove,  he  would  come  within 
the  purview  of  this  statute ;  and  if  so,  the  case  of  Markle's 
'  Adm'r  v.  Burch's  Adm'r,  11  Grat.  26,  cannot  be  sustained. 

Suit  may  be  obstructed,  not  only  by  removal  from  the 
State,  or  by  the  defendant's  absconding  or  concealing 
himself,  but  if  personal  property  is  the  subject  of  the 
demand,  by  removing  it  to  a  distant  county,  or  dispers- 
ing it  in  various  quarters.  (Rankin  v.  Bradford,  &c.,  I 
Leigh,  163;  1  Rob.  Pr.  (Ist  ed.)  108.) 
4'.  By  Commencement  of  a  Suit  in  due  time,  which  faUs. 

If  an  action  commenced  in  due  time,  in  the  name  of  or 
against  several,  abate  as  to  one  of  them,  by  the  return  of 
no  inhabitant,  or  by  death  or  marriage ;  or  if  judgment 
for  plaintiff,  in  action  commenced  in  due  time,  be  arrested 
or  reversed,  without  precluding  a  new  action ;  or  if  there 
be  occasion  to  bring  a  new  suit  by  reason  of  the  loss  or 
destruction  of  any  of  the  papers  or  records,  in  a  former 
suit,  which  was  in  due  time ;  in  every  such  case,  notwith- 
standing the  expiration  of  the  time  prescribed,  a  new  suit 
may  be  brought  within  one  year  after  such  abatement,  or 
such  arrest  or  reversal  of  judgment,  or  such  loss  or  de- 
struction. (V.  0.  1873,  c.  14t>,  §  21 ;  Brown  v.  Putney, 
1  Wash.  302 ;  Wilcocks  v.  Huggins,  2  Stra.  907.) 

This  provision  does  not  apply  to  a  case  where  one  sues 
first  in  a  court  of  chancery,  whence  he  is  dismissed  for 
want  of  jurisdiction,  (Gray  v.  Berryman,  4  Munf .  181) ; 
nor  to  the  case  of  a  suit  dismissed  for  want  of  formality, 
(Callis  V.  Waddy,  2  Munf.  511. J  And  the  matter  must 
be  specially  replied  to  a  plea  oi  the  statute,  and  cannot 
be  proved  under  a  general  replication  thereto.  (Bogle  v» 
Conway,  3  Call.  1.) 

The  student  should  observe,  that  the  application  of  the 
statute  is  suspended,  and  the  period  not  to  be  computed 
from  April  17th,  1861,  to  March  2nd,  1866,  the  date  of 
the  act.  (V.  C.  1873,  c.  146,  §  6.)  And  that,  by  virtue 
of  the  stayiaw,  it  is  further  suspended  from  the  2nd  day 
of  March,  1866,  (the  date  of  that  law),  to  the  1st  day  of 
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January,  1869,  when  the  law  expired  by  its  own  limita- 
tion. (Acts,  1865-'6,  p.  183,  c.  69,  §  7 ;  Acts,  1866-'7, 
p.  727,  c.  297 ;  Danville  Bank  v.  Waddill,  27  Grat.  450.) 
And  also  that  the  rights  and  remedies  saved  by  the 
Acts  of  March  14,  1862,  February  23,  1864,  and  March 
11,  1863,  of  the  Richmond  legislature^  during  the  war, 
are  declared  valid.  (V.  C.  1873,  c.  146,  §  7 ;  Johnston 
V.  Gill,  27  Grat.  587.) 

It  would  seem  that  allowance  should  also  be  made  for  the 
continuance  by  military  authority  (the  de  facto  govern- 
ment), of  the  stay-law  from  January  1,  1869,  when  the 
legislative  act  expired  by  limitation,  (Acts,  1866-'67,  p. 
747,  c.  297),  to  the  termination  of  military  rule  by  the 
adoption  of  the  constitution,  January  26,  1870.  But  the 
contrary  seems  to  have  been  determined,  or  at  least  to  be 
the  opinion  of  the  court  of  appeals,  in  Danville  Bank  v. 
Waddill,  27  Grat.  450 ;  Johnston  v.  Gill,  27  Grat.  593 
&  seq ;  and  Sexton  v.  Crockett  &  als,  23  Gkat.  880  &  seq. 
4*.  Application  of  the  Statute  of  Limitations,  to  Rights  exist- 
ing when  it  took  eflFect,  July  1,  1850. 

If  a  limitation  theretofore  existed,  that  is  to  apply  to 
such  rights.  If  no  limitation  theretofore  existed,  (as  is  the 
case  with  specialties  generally)^  the  right  of  action  is  to  be 
considered  as  accruing  Jvly'l^  1850.  (V.C.  1873,  c.  146,§  22.) 
Having  reference  to  the  statutory  provision,  that  the 
time  between  April  17,  1861,  and  March  2,  1866,  (four 
years,  eleven  months,  and  fifteen  days),  is  not  to  be  com- 
puted, and  to  the  eflFect  of  the  stay-law  which,  as  we  have 
just  seen,  omits  in  the  computation  the  period  from  March 
2,  1866,  to  January  1,  1869,  (two  years,  nine  months,  and 
twenty-nine  days),  it  appears  that  no  bond^  debt^  or  specialty 
can  be  barred  sooner  than  April  16,  1878. 


DIVISION  IV. 

IV.  The  Pursuit  of  Bemedies  by  Action  at  Common  Law. 

The  exposition  of  the  doctrines  touching  the  pursuit  of  remedies 
will  lead  to  the  discussion  of  remedies  by  action  at  common  law; 
of  proceedings  in  com*ts  of  probate  and  administration,  and  of 
police  and  economy,  and  on  motions  generally ;  of  proceedings  in 
courts  of  equity ;  and  of  proceedings  in  courts  of  admiralty. 

The  discussion  of  the  pursuit  of  remedies  by  action  at  common 
law  will  require,  (1),  A  description  of  the  proceedings  in  an  action 
at  law  from  beginning  to  end ;  and  (2),  An  exposition  of  the  prin- 
cipal rules  of  pleading ; 
W.  C. 
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CHAPTER  L 

1*,  The  Proceedings  in  an  Action  at  Law  from  Beginning  to  End, 
The  proceedings  in  an  action  at  law  may  be  expounded  under 

•  the  heads  following,  namely,  (1),  The  process  whereby  defen- 
dant is  caused  to  appear ;  (2),  The  pleading,  and  its  incidents ; 
(8),  The  decision  of  the  issue ;  (4),  The  judgment ;  (5),  The 
change  of  parties  by  death  or  marriage,  &c. ;  (6),  Causes  ne- 
glected by  the  parties ;  (7),  Writs  of  execution ;  and  (8),  Pro- 
ceedings of  an  appellate  nature  ; 
W.  0. 

Section  i. 

1^.  The  Process  to  cause  Defendant  to  appear  to  answer  the  Com- 
plaint. 

The  process  to  compel  the  defendant  to  appear  to  answer 
the  complaint,  and  the  doctrines  applicable  to  such  process, 
will  best  be  understood  by  directing  attention  to,  (1),  The 
nature  of  the  process  in  the  several  sorts  of  action ;  (2),  Th& 
form  of  the  process ;  (3),  Whence  and  how  process  is  obtained; 
(4),  Mode  of  executing  process ;  (6),  Mode  of  returning  pro- 
cess, and  the  consequences  of  the  several  returns;  and  (6), 
Kules  and  rule-days ; 
^.  C. 
1®.  The  Nature  of  the  Process  in  the  Several  Sorts  of  ActiojQS. 
Under  this  head  we  are  to  note,  (1),  The  process  to  com- 
mence actions  at  common  law ;  and  (2),  The  process  employed 
in  Virginia ; 
W.  C. 
1^.  Process  to  Commence  Actions  at  Comrnon  Law. 

By  the  theory  of  the  common  law,  the  king  is  the  foun^ 
tain  of  Jicsticey  and  to  him  all  applications  for  the  re- 
dress of  wrongs  are  to  be  made ;  not  that  he  does,  or  ever 
did  hear  causes  habitually  in  person,  but  they  are  heard  by 
his  direction,  in  whichsoever  of  the  great  courts  at  West- 
minster he  is  pleased  to  appoint. 

The  suitor  may  be  supposed,  in  the  rude  original  of  the 
law,  to  have  presented  himself  with  his  complaint  to  the 
king,  who  would  cause  to  be  issued  to  him  from  the  office 
of  his  chief  sea^etary^  (that  is,  from*  the  court  of  chancery)^ 
a  writ,  partly  precept,  and  partly  commission,  styled  an 
original,  or  sometimes  a  remedial  writ^  reciting  the  com- 
plaint according  to  certain  technical  ybrmt^Z^B,  preserved  by 
the  clerks  in  chancery,  and  commanding  the  executive  officer 
(the  sheriflF)  to  summon  the  defendant  to  answer  the  com- 
plaint in  one  of  the  king's  courts  designated  in  the  writ,  on 
an  appointed  day,  when  and  where^he  is  to  have  the  writ, 
together  with  his  return  {or  formal  report)  of  what  he  has 
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done  in  parsuance  of  the  mandate  therein  contained.  The 
writ  being  thus  returned  into  the  proper  cx)urt,  after  fulfill- 
ing the  function  of  a  summons  to  the  defendant,  serves  as  a 
comm^ission  to  the  court  to  hear  and  determine  the  cause.  If, 
as  generally  happened,  the  summons  contained  in  the  original 
writ  was  not  obeyed,  other  writs  were  issued  by  the  court 
itself  to  enforce  obedience;  and  because  they  were  awarded 
by  the  judffeSy  instead  of  coming  from  the  court  of  chancery, 
these  were  csiYLed  Judicial  vrnts^  and  sometimes  distinctively 
process.  (3  Bl.  Com.  270,  273,  &c,;  Steph.  PI.  1st  Appx. 
p.  ii.) 

It  will  be  expedient  for  the  student  to  read,  in  this  con- 
nection, with  attention,  Blackstone's  chapters  XVIII  and 
XIX  of  B.  Ill,  in  relation  to  original  writs  and  process^ 
which  will  facilitate  his  apprehension  of  the  whole  subject, 
and  acquaint  him  with  its  history  and  development. 
2*.  Process  to  Commence  Actions  in  Virginia. 

Let  us  here  take  notice  of  the  process  in   Virginia,  in 
(1),  Heal  actions;  (2),  Personal  actions ;  (3),  Mixed  actions; 
W.  C. 
1*.  Nature  of  Process  in  Beat  Actions. 

It  will  be  remembered  that  real  actions  are  either  (1), 
Possessory;  or  (2),  Droiturel;  and  the  exposition  of  the  pro- 
cess is  to  be  distributed  accordingly ; 
W.  C. 

1^  Process  in  Possessory  Actions  ;  W.  C. 
1«.  Process  in  Writs  of  Forcible  Entry ^  &c. 

The  process  is  merely  a  summons  in  the  name  of  the 
commonwealth,  and  bearing  teste  (that  is,  witnessed  or 
authenticated),  by  the*  clerk  of  the  court,  commanding 
the  oIKcer  to  summon  the  defendant  to  answer  the  com- 
plaint of  the  plaintiff,  that  the  defendant  is  in  possession, 
and  unlawfully  withholds  from  the  plaintiff  the  premi- 
ses in  question  (describing  them),  and  no  other  declara- 
tion is  required.  For  the  most  part,  the  summons  issues 
from,  and  the  proceedings  are  had  in,  the  circuity  county ^ 
or  corporation  court ;  but  in  case  of  the  unlawful  de- 
tainer of  premises  by  a  tenant  whose  lease  originally  did 
not  exceed  one  months  the  summons  may  be  issued  by, 
and  the  proceedings  had  before,  a  justice  of  the  peace. 
When  issued  from  the  clerk's  office  of  a  court,  the  sum- 
mons may  be  returnable  to,  and  the  cause  heard  and  de- 
termined at  any  term  of  the  court.  It  is  to  be  served 
at  least  five  days  before  the  return-day,  and  if  the  de- 
fendant appear  and  plead,  his  plea  shall  be  ^^not  guilty;" 
and  upon  that  issue,  or  upon  the  return  of  a  summons 
"  executed,"  the  case  is  to  be  tried  whether  the  defendant 
unlawfully  withholds  the  premises  in  controversy.  When 


FT.  n,  DIY.  ly,  OH.  I,  BEO.  i.]    BEMEDIBB  BY  ACTION. ^PBOOEBB.  519 

the  canse  is  in  court  either  party  may  have  a  jury  upon 
application;  and  Buch  causes  shall  have  precedence  over 
all  other  civil  causes ;  but  judgment  therein  does  not  bar 
an  action  of  trespass  or  ejectment  between  the  same  par- 
ties.    (V.  0.  1873,  c.  130,  §  1,  2,  4.)     See  note  (a.) 

2«.  Process  in  a  Writ  of  Entry, 

The  process  in  a  writ  of  entry  is  a  writ  of  prcBcipe 
qiiod  redded^  being  a  writ  in  the  name  of  the  common- 
wealth, bearing  teste  by  the  derk  of  ike  courts  and  ad- 
dressed to  the  sheriff  or  sergeant,  commanding  him  that 
he  ^^  command  the  defendant  to  restore  to  the  plaintiff 
the  premises  in  question,  or  show  at  a  day  appointed 
why  he  has  not  done  it,"  and  the  officer  is  directed  when 
or  where  he  is  to  make  return  (or  report)  of  what  he  has 
done  in  pursuance  of  the  writ.  The  form  of  a  writ  of 
proecipe  quod  reddat^  commencing  a  writ  of  entry,  may 
be  seen,  2  Bl.  Com.  450,  App'x  No.  5.  See  8  Bl.  Com.  278. 
The  writ  of  entry,  it  will  be  remembered,  is  abolished 
in  Virginia.     (V.  C.  1873,  c.  131,  §  38.) 

3«f.  The  Process  in  a  Writ  of  Assize. 

The  process  to  commence  a  writ  of  assize  is  a  writ 
called,  from  certain  significant  words  in  it,  si  te  fecerit 
securumj  the  nature  of  which,  especiaUy  in  contrast  with 
the  writ  oiprcedpe  quodreddat^  is  explained  by  Black- 
stone.  (3  Bl.  Com.  274.)  As  this  is  a  yet  existing 
form  of  action  amongst  us,  although  unused,  it  will  con- 
duce to  clearness  of  apprehension  to  state  the  terms  of 
the  writ  which  commences  it,  as  derived  from  Fitzher- 
bert's  Natura  JBreviumj  410 ;  (Ante,  p.  341  &  seq ; 
&  seq.)     See  note  (b). 

Note  (a).    Fobm  or  Sxtmmonb  in  ▲  Wbxt  or  Foboiblb  Emtbt,  Ag, 
The  Goxnmonwealth  of  Virginia, 

To  the  Sheriff  of  A.  County,  greeting : 
We  command  you  that  yon  summon  D.  D. ,  if  he  be  found  within  your  bailiwick, 
to  appear  before  the  judge  of  our  drmiit  eourtf  for  our  said  county,  at  the  court- 
house thereof,  on  the  first  day  of  the  next  term,  to  answer  0.  0.  of  a  complaint  that 
the  said  D.  D.  is  in  the  possession  of,  and  unlawfully  withholds  from  the  said  G.  0., 
certain  premises  lying  and  being  in  the  said  county,  and  [here  deaoribe  them  as 
^pofrUculaff'ly  ae'may  he  convenient,']  And  haTe  then  there  this  writ  Witness  B.  T., 

clerk  of  our  said  court,  at  the  court-house,  this day  of ,  in  the  year  of  our 

Lord y  and  in  the year  of  our  f oundation« 

Teste,  B,  T.,  Clerk. 

Nora  (ft). 
The  Commonwealth  of  Virginia, 

To  the  Sheriff  of  A.  Connty,  greeting : 
We  command  you  that  whereas  C.  0.  hath  compliuned  to  us  that  D.  D.  unjustly 
and  without  judgment,  hath  disseised  him  of  his  freehold,  in  a  certain  tract  of  land, 
called  Black-Acre,  lying  and  being  in  the  said  county,  and  bounded.  Ac.,  [describe 
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2'.  The  Process  in  Droiturd  Actions  ;  W.  C. 
1«.  Process  in  the  Writ  of  QiLod  ei  Deforceat. 

The  process  which  commences  the  action  of  q^Lod  ei 
deforceat  is  the  writ  of  prcecipe  quod  reddatj  which  is 
substantially  the  same  in  form  as^  the  writ  of  entry, 
»upra.  (3  Bl.  Com.  274 ;  2  Id.  250 ;  Ibid.  Appendix, 
No.  V  ;  Fitzh.  Nat.  Br,  364-'5 ;  Ante,  p.  842  &  seq.) 
2«.  Process  in  the  Writ  of  Right  of  Dower. 

The  process  here  is  the  writ  of  prcecipe  quod  reddaty 
in  form  not  materially  differing  from  those  already  men- 
tioned.    See  the  form  below  in  note  (c). 

See  Fitzh.  Nat.  Br.  18 ;  Qlanvil,  B.  VI,  c.  V;  Steph. 
PI.  (Tyler,)  45  ;  AnU,  p.  343.) 
3«.  Process  in  Writ  ofJPormedon. 

The  process  to  commence  the  action  of  formedon  is 
the  writ  of  prcecipe  quod  reddat^  which  in  lorm  closely 
resembles  the  same  writ  already  given,  and  may  be  seen 
in  St.  PL  (Tyler,)  44;  See  3  Bl.  Com.  274,  354;  Fitzh. 
Nat.  Br.  487. 

The  writ  oiformedon  is  abolished  in  Virginia.  (V.  0. 
1873,  c.  131,  §  38;  Ante,  p.  344,  469.) 
4«.  Process  in  Writ  of  Right. 

the  boundaries  toUh  aU  caiwenierU  particularU^j^  if  the  said  0.  0.  shall  make  yau^ 
secure  to  prosecute  his  claim,  then  cause  the  said  tenement  to  be  re-eeised,  and  the 
chattels  which  were  taken  on  it,  and  the  same  tenement  with  the  chattels  to  be  in 
peace  until  the  next  term  of  our  circuit  court  for  our  said  county ;  and  in  the 
meantime  cause  twelve  free  and  lawful  men  of  that  venue  {vicineitumy  neighbor- 
hood,) to  view  that  tenement,  and  their  names  to  be  put  into  the  writ,  and  sum- 
mon them  by  good  summoners,  that  they  be  before  the  judge  of  our  said  drcuit 
court,  at  the  said  next  term,  ready  to  make  recognizance  thereupon,  and  put  by 
gages,  and  safe-pledges,  the  aforesaid  D.  D.,  that  he  may  be  then  there  to  hear 
that  recognizance,  &c.  And  have  then  there  the  summoners,  the  names  of  the 
pledges,  and  this  writ  Witness,  B.  T.,  derk  of  our  said  court,  at  the  court  house, 
this day  of ,  in  the  year  of  our  Lord ,  and  in  the year  of  our 

foundation. 

Teste:  B.  T.,  Olerk.  . 

Note  (o). 
The  Commonwealth  of  Virginia, 

To  the  Sherlif  of  A.  County,  greeting : 
Command  D.  D.  that,  justly  and  without  delay,  he  render  unto  C.  C,  late  the 
wife  of  H.  C,  deceased,  her  reasonable  dower  of  one-third,  which  to  her  doth  be- 
long, of  the  freeholds  of  inheritance,  which  were  the  said  H.  C.'s,  her  late  husband, 
in  his  life-time,  in  the  said  county,  whereof  it  is  complained  that  the  said  D.  D. 
hath  drfcreed  her.  And  unless  he  shall  do  so,  then  summon  the  said  D.  D.  that 
he  be  before  the  judge  of  our  circuit  court  for  the  said  county,  on  the  first  day  of 
the  next  term,  to  show  wherefore  he  hath  not  done  it.    And  have  then  there  this 

writ    Witness,  B.  T.,  clerk  of  our  said  court,  this day  of ^  in  the  year 

of  our  Lord ,  and  in  the year  of  our  foundation. 

Teste:  B.  T.,  Clerk. 
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The  process  to  commence  a  torii  of  right  is  the  writ 
of  proscipe  quod  reddaty  for  which,  (the  form  closely  re- 
sembliBg  those  already  examined,)  see  8t.  PI.  (Tyler,) 
44;  Eob.  Forms,  6;  1  K.  C.  (1819,)  p.  463,  c.  118;  See 
S  Bl.  Com.  274  345 ;  Ante,  p.  344-'5. 

The  writ  of  right  is  abolished  in  Virginia,  being  sub- 
stituted in  all  cases  where  it  formerly  lay,  by  an  action 
of  ejectmerU.     (V  C.  1873,  c.  131,  §  38 ;  Id.  §  12.) 
2*.  The  Nature  of  the  Process  in  Personal  Actions, 

Let  us  notice  the  process  in,  (1),  Actions  ex  contractu; 
and  (2),  Actions  ex  delicto  ; 
W.C. 
1^  Process  in  Actions  ^x  Contractu;  W.  C. 
1«.  Writ  of  Summons* 

The  usual  process  wherewith  to  commence  sl  personal 
action,  whether  it  be  ex  contractu  or  ex  delicto,  is  a  writ 
of  summons,  commanding  the  officer  to  whom  it  is 
directed,  in  the  name  of  the  commonwealth,  to  summon 
the  defendant  to  answer  the  action.  Like  all  other  writs 
with  us,  it  is  required  by  the  constitution  to  run  in 
the  name  of  the  commonwealth,  and  to  bear  teste  by  the 
clerk  of  the  court  whence  it  issues.  (V.  C.  1873,  c.  166, 
§5.) 

Its  form,  the  manner  of  obtaining  it,  and  how  it  is 
served,  with  the  effect  thereof,  will  appear  in  the  sequel. 

It  was  the  design  and  expectation  of  the  revisors  of  the 
Code  of  1849,  tliat  this  should  be  the  only  writ  em- 
ployed in  the  initiation  of  personal  actions.  They  pro- 
posed to  dispense  with  all  coercive  process  against  the 
person  in  civil  cases,  and  to  depend  wholly  on  that  which 
was  directed  against  the  property.  A  very  short  ex- 
perience, however,  demonstrated  that,  for  the  most  part, 
it  was  vain  to  seek  to  reach  a  fraudulent  debtor's  pro- 
perty except  through  his  person,  and,  therefore,  provi- 
sion was  speedily  made  to  revive  the  old  common  law 
process  of  capias  ad  respondendum,  whenever  the  cir- 
cumstances indicated  a  need  therefor,  whilst  the  vrrit  of 
summxms  was  allowed  to  remain  as  the  u^sual  process  to 
be  employed.  (V.  C.  1873,  c.  148,  §  33.) 
2«.  Writ  of  Capias  ad  Respondendum,. 

Previous  to  the  revisal  of  18^9,  the  writ  of  capias  ad 
respondendum,  was  the  usual  process  in  all  kinds  of  per- 
sonal actions.  It  runs  in  the  name  of  the  commonwealth, 
bearing  teste  by  the  clerk,  and  commands  the  officer  to 
take  the  "body  of  the  defendant,  and  have  him  before  the 
court  on  t)ie  day  appointed,  to  answer  the  complaint. 
But  notwithstanding  such  was  the  precept  of  the  writ, 
it  was  really  k  process  of  arrest  in  those  cases  only  where 
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the  plaintiff  had  a  right  to  dema7id  haily  either  as  of 
course^  (as  in  an  action  of  debt  on  a  note  in  writing  for 
the  payment  of  money,  in  an  action  of  covenant^  or  in 
an  action  of  detinue);  or  for  special  catcse  shown  by 
affidavit,  (as  that  defendant  was  aboiU  to  abscond.)  In 
all  other  cases  the  capias  was  merely  a  summons. 

The  revisers  of  the  code  of  1849  proposed  to  abolish, 
and  did  abolish,  as  we  have  seen,  the  writ  of  capias  ad 
respondendum,  in  all  cases,  and  designed  to  employ,  in 
order  to  convene  parties  to  answer  actions  against  them, 
nothing  but  the  vyrit  of  summons^  expecting  to  secure  the 
effect  of  the  suit  by  laying  hold  of  the  property  of  a  de- 
faulting debtor,  by  means  of  an  attachmerd^  (V.  C- 1873, 
c.  148,  §  1),  whenever  it  should  seem  to  be  necessary. 
The  wisdom  of  the  old  law,  however,  which  sought  to  make 
sure  of  the  debtor's  property  by  arresting  his  person,  was, 
as  has  been  said,  quickly  vindicated ;  and  the  legislature, 
ere  the  lapse  of  many  months/ found  it  necessary  to  rein- 
state the  writ  of  capias  ad  rey[>ondervdum^  and  that  too  in 
the  literal  acceptation  of  its  terms,  as  a  process  of  arrest, 
not  indeed  as  before,  as  of  course,  at  the  plaintiff's  pleasure 
in  any  case,  but  whenever  it  should  be  made  to  appear 
by  affidavit  that  there  was  cause  for  it,  the  defendant 
being  about  to  abscond. 

Accordingly,  it  is  enacted  that,  if  a  plaintiff  in  any  ac- 
tion shall,  hy  affidavit,  show  to  the  satisfaction  of  the 
court  in  which  it  is  pending,  or  to  any  judge  or  justice 
of  the  peace,  that  he  has  cause  of  action  against  the  de- 
fendant, and  that  there  is  probable  cause  for  believing 
that  the  defendant  is  about  to  quit  this  State  unless  he 
be  forthwith  apprehended,  it  shall  be  lawful  for  such 
court,  judge,  or  justice  to  direct  that  the  defendant  shall 
be  hdd  to  hail  for  such  sum  as  the  court,  judge,  or  jus- 
tice may  think  fit;  and  thereupon  the  plaintiff  may  sue 
out  of  the  clerk's  office,  in  such  action,  a  writ  of  capias 
ad  respondendum,,  against  the  defendant,  to  be  assimilated 
as  nearly  as  may  be  to  the  form  of  such  writ  as  it  was 
used  prior  to  Ist  July,  1850,  (V.  C.  1873,  c.  148  §  33) ; 
but  before  the  writ  issues  the  plaintiff'  must  file  in  the 
clerk's  office  a  bond  with  good  security,  approved  by  the 
clerk,  in  a  penalty  equal  to  the  sum  in  which  the  defend- 
ant is  directed  to  be  held  to  bail,  payable  to  defendant, 
and  conditioned  to  pay  him  all  costs  and  damages 
awarded  or  sustained  by  reason  of  defendant's  arrest. 
•     (V.  C.  1873,  c.  148,  §  39.) 

The  form  of  the  writ  of  capias  ad  respondendum,  and 
the  mode  of  proceeding  with  it,  will  be  traced  out  sub- 
sequently. 
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3«.  Notice  of  Motion. 

It  is  not  without  some  impropriety  that  the  notice  re- 
ferred to  can  be  denominated  process  ;  but  as  it  is  a  mode 
of  commencing  an  action,  and  serves  to  bring  the  defend- 
ant into  court,  to  answer  the  complaint,  (which  is  the 
proper  function  of  process),  it  leads  to  no  practical  in- 
convenience to  treat  it  as  such. 

The  proceeding  is  confined  exclusively  to  cases  arising 
ex  contractu.  The  statute  provides  that  any  person  en- 
titled to  recover  money  by  action  on  any  contract^  on 
motion  before  any  court  which  would  have  jurisdiction 
of  an  action  (otherwise  than  because  the  cause  of  action 
arose  in  that  county,  <fec.),  may  obtain  judgment  for  such 
.  money  after  sixty  days^  notice^  which  notice  shall  be  re- 
turned to  the  clerk's  office  of  such  court  ybr^y  days  before 
the  motion  is  heard;  that  is,  before  the  commencemerU  of 
the  term;  for  as  a  docket  of  'all  the  cases  for  the  term, 
including  such  motions,  is  directed  by  statute  to  be  made 
by  the  clerk  before  each  term^  the  forty  days  must  have 
elapsed  when  the  docket  is  made  up,  or  else  the  case  in 
question  could  not  go  on  it.  (V.  C.  1873,  c.  163,  6); 
Hale  V.  Chamberlain,  &c.  13  Grat.  660.  See  Davis  v. 
Com'th,  16  Grat.  136.) 
2'.  The  Process  in  Actions  ex  Delicto ;  W.  0. 
1«.  Writ  of  Summons. 

See  the  observations  made,  supra  p.  521. 
2«.  Writ  of  Capias  ad  Respondendum. 
See  the  observations,  mpra  p.  521-2. 
The  proceeding  hy  motiony  as  already  stated,  is  con- 
fined to  cases  ex  contractu.     See  supra. 
3®.  The  Nature  of  the  Process  in  Mixed  Actions;  W.  0. 
1^.  The  Process  in  JSjectment. 

As  ejectment,  in  its  nature  and  origin,  is  a  personal  ac- 
tion ex  delicto^  of  trespass  vi  et  armis^  one  might  expect  that 
process  would  be  employed  appropriate  to  the  last-named 
action,  and  so  at  first  it  was;  but  the  remedy  having  been 
subjected  to  considerable  modifications,  in  order  to  adapt  it 
to  the  recovery  of  lands,  the  process  has  come  at  length  to 
be  nothing  but  a  notice  appended  to  the  declaration^  a  copy 
of  which,  as  well  as  of  the  declaration  itself  is  served  on  the 
defendant,  notifying  him  when  and  where  the  accompany- 
ing declaration  will  be  filed.  (V.  C.  1873,  c.  131,  §  6, 
11.) 
2'.  The  Process  in  the  Writ  of  Waste. 

The  process  in  the  writ  of  waste  is  first  a  summons^  and 
if  that  be  not  obeyed,  then  follows  successively  an  attach- 
menty  to  take  the  defendant's  person,  and  so  compel  his 
appearance,  and  a  distress  of  his  goods,  and  the  profits  of 
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his  lands.  (3  Bl.  Com.  280 ;  Bac.  Abr.  Waste,  (K) ;  1 
Kob.  Pr.  (1st  ed.)  500  ;  Rob.  Forms,  4  ;  Fitzh.  Nat.  Br. 
126,  &c.) 

If  the  writ  of  waste  exists  with  ns  at  all,  it  exists  as  & 
personal^  not  a  mixed^  action,  the  place  wasted  being  no 
longer  forfeited  with  us,  (V.  C.  1873,  c.  183,  §  1,  4) ;  but 
the  process  is  doubtless  the  same  as  formerly.  There 
may  be,  however,  possibly  some  doubt  whether  the  action 
is  not  to  be  understood  as  abolished  along  with  the  forfei- 
ture to  which  it  gave  ejffect,  although  it  is  believed  that 
the  action  remains  as  at  common  law. 
3'.  The  Process  in  the  Writ  of  Dower  unde  nihU.habet. 

The  process  is  a  writ  of  proscipe  qkwd  reddat^  very 
similar  to  that  used  to  institute  a  writ  of  right  of  dower. 
(Steph.  PI.  (Tyler's  ed.)  45  ;  Rob.  Forms,  6.) 
2*^.  The  Form  of  the  Process  ;  W.  C. 
1^.  The  Form  of  Process  in  England. 

See  3  Bl.  Com.  353,  356,  360,  (Appendix  xiii.) 
2*.  Form  of  Process  in  Virginia. 

The  constitution  provides,  (Va.  Const.  1869,  Art.  VI,  § 
26,)  that  writs  shall  "  run  in  the  name  of  the  commonwealth 
of  Virginia,"  and  be  attested  by  the  clerks  of  the  several 
courts ;  and  it  is  directed  by  statute,  (V.  0.  1873,  c.  166,  § 
1,)  that  until  the  court  of  appeals  shall  alter  the  forms  of 
writs,  the  same  may  be  as  heretofore  used,  except  so  far  as 
is  otherwise  provided.  The  court  of  appeals  having  made 
no  order  on  the  subject,  the  writs  follow,  for  the  most  part, 
the  English yb/v;iT*Zc5,  with  such  modifications  as  are  found 
needful  to  adapt  them  to  the  existing  state  of  the  law ;  the 
modifications  being  commonly  devised  by  the  clerk  who  has 
occasion  to  issue  them. 

The  forms  of  the  writs  used  in  instituting  real  actiona 
have  been  already  given.  Let  us  look  now  to  the  forms  em- 
ployed for  personal  actions. 

Wbit  ot  Summons. 

The  Ck)mmonwealth  of  Virginia, 

To  the  Sheriff  of  A.  County,  greeting : 

We  command  yon,  that  yon  summon  D.  D.,  if  he  be  found  in  your  bailiwick, 

to  appear  before  the  judge  of  our  circuit  court  for  our  said  county,  at  the  court. 

house  thereof,  on  the  first  day  of  the  next  term,  {crcAiht  clerk' $  office  of  cur  drmil 

wuH  for  our  said  county,  al  the  rules  to  be  Tioldcn  for  our  said  courts  on  the  first 

Monday  in next,']  to  answer  0.  C.  of  a  plea  of,  &c.  [Here  describe  the  action, 

e.  g,  debt :  '*  of  a  plea  of  debt  for  one  hundred  and  one  tVV  dollars,  damages  $101  ;*' 

eotienant:  ''of  a  plea  of  covenant  broken,  damages  $500,  ^.]    And  have  then 

there  this  writ      Witness,  B.  T.,  derk  of  our  said  court,  at  the  court  house,  this 

day  of ,  in  the  year  of  our  Lord ,  and  in  the year  of  our  f onn- 

dation. 

Teste :  B.  T.,  Clerk. 
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W91T  OF  Oafxab  ad  Rbbpondkmduic. 
The  GomiDonwealth  of  Yizginia, 

To  the  Sberiir  of  A.  County,  gr«etiiig : 

We  oommand  yoo,  that  you  take  D.  D.,  if  he  be  found  within  your  bailiwidk, 

and  him  safely  keep,  bo  that  yon  have  his  body  before  the  judge  of  our  circuit 

court  for  onr  said  county,  at  the  court  house  thereof,  on  the  first  day  of  the  next 

term,  [or  at  the  clerics  office  of  our  dreuU  court  for  our  taid  caurU^,  at  the  rulee  to 

beholden  for  theeaid  court,  on  thefr$t  Monday  in next,']  to  answer  G.  G.  of  a 

plea  of  [describe  the  action,  as  '*  trespass  on  the  case  of  trocer  and  convenion, 
damages  $1,000  ;"  of  a  plea  of  *'  trespass  on  the  case  in  aentmpdty  damages  $500,*' 
.fto.]    And  have  then  there  this  writ.    Witness,  B.  T,,  derk  of  our  said  court,  at 

the  court  house,  this day  of ^,  in  the  year  of  our  Lord ,  and  in  the 

{year  of  our  foundation. 

Teste:  B.  T.,  Oerk. 

See  Rob.  Forms,  1  &  seq ;  Appendix  hereto,  p.  i  and  ii, 
note  *. 
8®.  Whence  and  how  Process  is  obtained  in  Virginia. 

We  are  here  to  take  notice  of  the  diversity  between  ac- 
tions local  and  transitory;  local  actions  being  those  where 
the  principal  facts  on  which  they  are  founded  are  local,  and 
could  have  happened  no  where  but  in  some  particular  place, 
whilst  transitory  actions  are  those  where  the  principal  facts  are 
such  as  may  have  occurred  any  where,  in  one  place  as  well 
as  another.     (8  Bl.  Com.  294;  St.  PI.  288-'9,  (Tyler,  274:-'6.) 

Originally  all  actions  were  tried  in  the  proper  counties  in 
which  they  arose,  pursuant  to  the  maxim,  vicini  vicinorum 
facta  pro&sumuntur  scire,  a  principle  which  gave  rise  to  no 
inconvenience ;  for  all  men  being  anciently  in  that  subdivi- 
sion of  a  hundred,  which,  as  it  consisted  of  ten  families,  was 
known  by' the  name  of  a  decenna,  they  were  easily  come  at, 
the  decenna  being  responsible  for  their  appearance.  But 
when  the  custom  of  the  decennary  began  to  wear  off,  men 
used  to  fly  from  their  creditors,  and  this  begot  the  distinc- 
tion between  local  and  transitory  actions;  the  first  relating  to 
lands,  such  as  real  and  mixed  actions,  trespass  quare  clasum 
/regit,  actions  for  nuisance,  &c.,  which  must  be  tried  where 
the  lands  lie;  the  other  being  for  a  debt  or  duty  adhering  to 
the  person  wherever  he  fled,  comprising  debts,  cx>ntracts,  and 
generally  all  matters  relating  to  the  person,  or  to  personal 
property,  and  admitting  of  being  tried  in  any  county  in 
England  where  the  plaintifi*  chose  to  allege  that  the  cause 
occurred.  (Bac.  Abr.  Actions  Local,  &c. ;  Id.  (A) ;  St.  PI. 
288;  (Tyler,)  274,  &c.) 

From  this  state  of  the  law  it  follows,  that  at  common  law, 
if  an  action  were  local,  and  the  facts  arofte  out  of  the  realm, 
such  actions  cannot  be  maintained  in  the  English  coarts,  at 
least  if  there  be  any  courts  in  the  country  where  the  wrong 
was  done.  (Donlson  v.  Matthews,  4  T.  R.  603 ;  Shelbey  v. 
Farmer,  1  Stra.  646 ;  Mostyji  v.  Fabrigas,  Cowp.  181 ;  King 
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V.  Johnson,  6  East.  583 ;  Livingston  v.  Jefferson,  1  Brock. 
206  &  seq ;  St.  PI.  289,  (Tyler,)  274.) 

With  us,  as  at  common  law,  all  actions  are  either  local  or 
transitory ;  real  and  mixed  actions  being  local,  and  all  per- 
sonal actions  transitory.  Beal  and  mixed  actions,  therefore^ 
are  to  be  instituted  and  tried  in  the  county  or  corporation 
where  the  land  or  part  of  it  may  be ;  and  personal  actions 
according  to  rules  prescribed  by  statute,  and  presently  to  be 
stated.  But  it  should  be  observed,  that  in  all  cases,  in  order 
to  give  the  court  of  a  State,  jurisdiction  against  a  single  de- 
fendant, he  must,  (1),  Have  his  domicil  in  that  State,  or  be 
served  therein  with  process ;  or  (2),  Some  property  or  chose 
in  action  must  be  found  therein,  upon  which  the  court  can 
proceed  in  rem.  (1  Rob.  Pr.  (2nd  ed.)  316 ;  Wright  v. 
Oakley,  5  Mete.  (Mass.)  402 ;  Hopkirk  v.  Bridges,  4  H.  & 
M.  413 ;  Miller  v.  Sharp.  3  Band.  41 ;  Beirne  v.  Itosser,  26 
Grat  541.) 
W.  C. 

1*.  Whence  the  Process  is  Obtained  in  Virginia  ;  W.  C. 
1®.  Whence  Process  is  Obtained  in  Heal  and  Mixed  Actions^ 
Process  is  obtained  in  Virginia,  in  real  and  mixed  ac- 
tions, from  the  clerk's  office  of  the  circuit  or  corporation 
court  of  the  county  or  corporation  wherein  the  land  eued 
for  J  or  part  of  it^  may  he.     These  are  with  us  the  ordy  local 
actions.     (V.  C.  1873,  c.  165,  §  1,  (d.  3).) 
2*.  Whence  the  Process  is  Obtained  in  Personal  Actions. 

Personal  actions  are  with  us  always  transitory.     The 
process  to  institute  them  is  obtained  from  the  clerk's  office 
of  a  circuit  or  corporation  court  in  any  county  or  corpora- 
tion as  follows ; 
W.  0. 
1'.  Wherein  any  of  the  Defendants  reside. 

See  V.  C.  1873,  165,  §  1,  (d.  1.) 
2^  Wherein  the  Cause  of  Action,  or  any  part  thereof,  arose, 
althoudb  none  of  the  defendants  may  reside  therein. 
See  V.  C.  1873,  c  165,  §  2. 
3'.  If  a  Corporation  be  Defendant,  wherein  is  its  principal 
office^  or  the  residence  of  its  mayor ^  rector^  president^  or 
other  chief  officer,  or  wherein  the  cause  of  action^  or  part 
of  it  J  arose. 

See  V.  C.  1873,  c.  165,  §  1,  (d.  2.) 
4'.  If  the  suit  be  brought  to  recover  a  loss  under  9sxy  policy 
of  insurance^  either  upon  property  or  life^  wherein  the 
property  named  was  sittiatedy  or  the  person  whose  life  was 
insured  feeided^  at  the  date  of  the  policy  of  insurance. 
See  V.  0.  1873,  c,  165,  §  1,  (cl.  2.) 
5'.  If  against  a  non-resident  debtor,  who  has  estate  or  debts 
due  £um  in  Virginia,  wherein  sitch  estate^  or  part  ofity  may 
he. 
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See  V.  0. 1873,  c.  156,  §  1,  (cL  8.) 
6'.  If  defendant  has  no  knovm  place  of  residence  in  the  Com- 
monwealth, wherein  he  is  found.  QF^' 
See  V.  C.  1873,  c.  166,  §  10;  Beinie  v.  Roeser  &  al, 
26  Grat.  541. 
V.  If  on  behalf  of  the  Commonwealth,  wherein  is  the  seat  of 
Ocyvemnimt.  -^ 
See  V.  C.  1873,  c.  165,  §  1,  (cl.  4.) 
8'.  If  the  Jadge  of  a  Circuit  Court  be  interested,  suit  may 
be  brought  in  any  County  or  Corporation  in  any  adjoin- 
ing Cu-cuit. 

See  V.  C.  1873,  c.  165,  §  1,  (cl.  5.) 
2*.  How  Process  is  Obtained. 

Process  is  obtained  from  the  clerk  of  the  court  upon  an 
order  or  memorandum,  made  by  the  plaintiff  or  his  attorney 
in  the  clerk's  memorandum-book.  In  case  the  process  de- 
sired is  a  capias  ad  respondendum^  there  must  be  a  special 
order  (?/*  court,  or  of  a  judge  or  justice  of  the  peace,  &c.,  as 
already  explained.  A  tax  is  levied  upon  the  process  by  the 
State  government,  which  must  be  paid  or  secured  before 
the  process  can  be  had.  (V.  C.  1873,  c.  166,  §  5 ,%  Id.  c. 
148,  §33;  Id.  35,  §14.) 
W.  C. 

1*^.  The  General  Nature  of  the  Contents  of  Memoranda  for 
Process, 

The  memorandum  must  give  names,  sums,  and  other  ne- 
cessary particulars,  to  enable  the  clerk  of  the  court  to  fill 
up  and  issue  the  process  desired. 
2*.  The  Form  of  tlie  Memorandum. 

For  substantial  purposes  the  mere  form  of  the  memoran- 
dum is  of  no  consequence ;  but  as  the  inexperienced  prac- 
titioner might  omit  some  needful  particular,  unless  he  had 
some  exemplars  in  his  mind,  a  few  forms  are  subjoined; 
W.  C. 
1'.  Form  of  Memorandum  for  Action  of  Debt  on  Bond. 

"  Charles  Creditor  v.  David  Debtor,  action  of  debt  on 
Bond,  $1,860.T^.  Damages,  $1,860.  To  February  rules. 

A.,  p.  q." 

The  process  in  an  action  of  debt  on  a  bond  or  promis- 
sory note  need  not  name  the  interest,  which  follows  the 
principal  as  the  shadow  follows  the  substance.  (Hatcher 
V.  Lewis,  4  Band.  152.)  If  judgment  is  rendered  in  such 
case  by  default,  the  clerk  is  by  the  statute  directed  to 
enter  it  for  the  principal  sum  due,  with  interest  thereon 
from  the  time  it  became  payable,  (or  commenced  bearing 
interest),  until  payment.  (V.  C.  1878,  c.  167,  §  45.)  But 
if  a  jury  be  impanneUed,  whether  to  try  an  issue  in 
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the  cause,  or  only  to  inquire  of  damages,  it  may  at  its 
discretion  allow  interest,  and  fix  the  period  at  which  it 
shall  commence.     (V.  0.  1873,  c.  173,  $  14.) 

The  damages  in  debt  on  a  numey-iond^  or  on  a  promis- 
sory note,  are  in  general  merely  nominal,  and,  therefore, 
the  amoant  of  damages  stated  in  the  process  is  immate- 
rial. Inasmuch,  however,  as  the  amount  named  in  the 
declaration  must  conform  to  that  in  the  process,  (a  vari- 
ance between  the  two  being  fatal  upon  hplea  in  abate- 
ment) ;  and  because,  moreover,  where  the  bond  is  in  a 
penally,  and  is  so  old  that  the  principal  and  interest 
together  exceeds  the  penalty,  the  excess  of  interest  can 
only  be  recovered  as  damages^  (Tennant's  Ex'or  v.  Gray, 
5  Muqf .  494 ;  Baker  v.  Morris,  10  Leigh,  311),  it  is  ex- 
pedient as  a  practical  device  to  adopt  the  rule  of  making 
the  damages  in  such  actions  always  the  amount  of  the 
bond  or  note,  in  dollars,  omitting  the  cents.  Thus,  if  the 
sum  named  in  the  bond  or  note  be  $564.75,  let  the  dam- 
ages be  $564.  The  practitioner  will  thus  never  be  at  a  loss, 
if  the  process  is  not  at  hand,  to  conform  the  damages  laid 

•  •  in  the  declaration  thereto ;  and  in  the  few  cases  where 
damages  are  of  importance,  he  is  in  no  danger,  by  inad- 
vertence, of  omitting  to  provide  for  their  recovery. 

2'.  Form  of  Memorandum  for  Action  of  Debt  on  Negotiable 
JVbte. 

"  C  C.  V.  D.  D.,  action  of  debt  on  negotiable  note, 
$1,163, 1^  and  $2.25  costs  of  protest.  Damages  $1,163. 
To  February  rules.  B.,  p.  q." 

In  an  action  of  debt  on  a  negotiable  note,  the  process 
should  demand  the  amount  of  the  note,  and  the  charges 
of  protest,  and  state  the  damages  claimed,  although  the 
latter  will,  in  this  case,  be  always  merely  nominal.  Nor 
can  the  charges  of  protebt  be  omitted  in  the  process  with- 
out waiving  them  altogether,  for  the  declaration  must  con- 
form to  the  writ ;  and  if  the  declaration  demands  the  costs 
of  protest,  when  the  writ  does  not,  upon  a  plea  in 
abatement  for  the  variance,  (V.  C.  1873,  c.  167,  §  19), 
the  declaration  will  be  quashed;  and  where  there  is  a 
judgment  by  default  of  appearance  of  the  defendant,  the 
variance  will  be  ground  for  reversing  the  judgment  in  the 
same  courts  notwithstanding  there  be  no  plea  in  abatement. 
(Hatcher  v.  Lewis,  4  Band.  152;  Nadenbousch  v.  Lane, 
4  Band.  413;  Payne  v.  Britton,  6  Rand.  102;  Wain- 
wright  V.  Harper,  3  Leigh,  270 ;  V.  0. 1873,  c.  177,  §  5.) 
But  see  Dabney  v.  Knapp,  2  Grat.  354. 

These  remarks  will  apply  in  like  manner  to  an  action 
of  debt  on  an  inland  bill  of  exchange. 
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8^  Form  of  Memorandnm  for  an  Action  of  Debt^on  a  Foreign 
Bill  of  Exchange. 

"  Charles  Creditor  v.  David  Drawer  and  Edward  En- 
dorser, action  of  debt  on  foreign  bill  of  exchange,  £500 
sterling,  of  the  value  of  $2,420,  together  with  $3  i^  the 
cost  of  protest,  and  $242  damages.  Damages  $2,420. 
To  February  rules.  0.,  p.  q." 

In  an  action  of  debt  on  a  foreign  bill  of  exchange,  the 
writ  or  process  claims  the  amount  of  the  bill,  (if  in  a  for- 
eign currency  reduced  to  that  of  the  United  States,)  the 
costs  of  protest,  together  with  the  damages  allowed  by 
statute  (V.  C.  1873,  c.  141,  §  9,)  on  dishonored  foreign 
bills,  and  the  nominal  damages  demanded  in  other  actions 
of  debt.  Interest  is  by  statute  allowed  on  the  principal 
sum,  and  the  costs  of  protest,  not  only  in  this  case  of 
foreign  bills,  but  also  in  the  case  of  an  inland  bill,  and  of 
a  negotiable  note,  (V.  C.  1873,  c.  141,  §  11);  but  it  is  not 
necessary  to  demand  it  either  in  the  writ  or  declaration. 
(Hatcher  v.  Lewis,  4  Rand.  152 ;  V.  C.  1873,  c.  167,  § 
45 ;  Id.  c.  141,  §  11 ;  Id.  c.  173,  §  14 ;  Supra,  p.  711  ; 
Wallace  v.  Baker,  2  Munf .  335 ;  Baird  v.  Peter,  4Munf .  76.) 
4'.  Form  of  Memorandum  for  Action  of  Covenant, 

"  C.  C.  V.  D.  D.,  action  of  covenant  broken,  damages 
$5,000.     To  February  rules.  D.,  p.  q." 

In  the  actions  of  covenant,  of  trespass  on  the  case  in 
assumpsit,  (or  upon  promises,)  of  trespass  on  the  case  in 
trover  and  conversion,  or  for  any  other  tort,  and  of  tres- 
pass vi  et  armia,  the  action  is  said  to  sound  in  damages, 
and  damages  constitute  the  exclusive  object  of  recovery. 
In  detinue  also,  damages  are  an  essential  object  of  the  ac- 
tion, but  not  the  sole  object.  In  all  these  cases,  there- 
fore, care  must  be  taken  to  demand  in  the  writ  damages 
enough  to  cover  the  largest  sum  that  the  plaintiff  can 
possibly  expect  a  jury  to  allow  him ;  and  in  order  to  be 
sure  of  this  result,  it  is  the  practice  in  cases  of  contract, 
where  the  damages  are  susceptible  of  computation,  to 
state  them  at  not  less  than  twice  the  amount  really  esti- 
mated, whilst,  in  cases  of  tort  and  of  contracts  of  a  more 
indefinite  character,  they  are  generally  set  down  at  many 
times  the  sum  actually  expected  to  be  recovered.  Thus, 
in  actions  of  covenant  and  assumpsit,  the  plaintiff  com- 
putes the  largest  sum  that  he  can  reckon  the  damages  at, 
and  puts  in  the  writ  twice  or  thrice  as  much ;  and  in 
trespass  vi  et  armis  for  assault  and  battery,  or  trespass  on 
the  case  for  slander,  the  amount  is  ten  or  twenty  times 
the  largest  sum  that  he  looks  for ;  for  whilst  he  may 
recover  far  less  than  he  demands,  he  cannot  in  general 
vou  rv.-«4 
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recover  more.  (Stephens  v.  White,  2  Wash.  212;  Pal- 
mer V.  Eubank,  8  H.  &  M.  502 ;  Cloud  v.  Campbell,  ^ 
Munf.  214 ;  Tenant  v.  Gray,  5  Munf .  494.) 

In  debt  on  bond  with  collateral  condition,  the  recovery^ 
BiQce  the  statute  8  &  9  Wm.  Ill,  c.  11,  (of  which  the 
counterpart  with  us  is  found  in  V.  C.  1873,  c.  173,  §  17,) 
has  been  also  practically  in  damages,  as  we  have  seen^ 
but  damages  limited  by  the  amount  of  the  penalty  ,  so 
that  in  this  action  the  sum  laid  for  damages  must  be  such 
as  will  certainly  not  fall  short  of  the  largest  probable  re- 
covery. (2  Insts.  Com.  &  Stat.  Law,  753.) 
5^  Form  of  Memorandum  for  Action  of  Ihrespaas  on  the 
Case  in  Assumpsit. 

'^  C.  C.  V.  D.  D.,  action  of  trespass  on  the  case  in  as- 
sumpsit, (or  ujxm  promises,)  damages  $980.  To  March 
rules.  L.,  p.  q." 

6'.  Form  of  Memorandum  for  Action  0/ Detinue. 

"  C.  C.  V.  D.  D.,  action  of  detinue  for  two  mares, 
named  respectively  Flora  and  Lady  Anne,  with  a  horse- 
colt  of  Flora  eight  months  old,  and  a  mare-colt  of  Lady 
Anne  one  year  old,  of  the  value  respectively.  Flora  of 
$1,500;  Lady  Anne  of  $1,800;  Flora's  colt,  $300 ;  Lady 
Anne's  colt,  $500.  Damages,  $3,000.  To  February 
rules.  E.,  p.  q." 

The  action  of  detinue  sounds  partly  in  damages,  the  re- 
covery consisting  of  the  specific  chattel  detained,  or  its 
value  in  case  it  cannot  be  had,  and  also  of  damages  for  the 
detention.  Hence,  here  also,  the  amount  of  damages,  as 
well  as  the  sum  named  as  the  value  of  the  chattel,  or  of 
each  of  the  chattels  sought  to  be  regained,  but  especially 
the  damages,  are  stated  considerably  beyond  the  truth,  in 
order  that  the  plaintiff  shall  be  quite  sure  to  recover  all 
that  a  jury  may  give  him.  It  seems,  however,  that  the 
jury  may  find  a  larger  value  of  the  chattels  than  is  laid 
in  the  writ  or  declaration.  (4  Rob.  Pr.  604-'5  ;  1  Chit. 
PI.  141,  142 ;  Pawly  v.  Holly,  2  Wm.  Bl.  853  ;  Biggers 
V.  Alderson,  1  H.  &  M.  61 ;  Holliday  v.  Littlepage,  2 
Munf.  539.) 
7'.  Form  of  Memorandum  for  Action  in  IVespass  on  the 
Case  in  Trover  and  Conversion. 

"  C.  C.  V.  D.  D.,  action  of  trespass  on  the  case  in  trover 
and  conversion,  for  four  horses  of  the  value  of  $4,100.  To 
April  rules.  F.,  p.  q.'* 

8'.  Form  of  Memorandum  for  Action  of  Trespass  vi  et  armis. 

^^  0.  0.  V.  D.  D.,  action  of  trespass  vi  et  armis,  damages 
$6,500,    To  February  rules.  Q.,  p.  q.'^ 
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9'.  Form  of  Memorandum  for  Action  of  Trespass  vi  et  armis 
for  Assault  and  Battery. 

"  C.  C.  V.  D.  D.,  action  of  trespass  vi  et  armisj  for  as- 
sault and  battery,  damages  $8,000.     To  February  rules. 

H.,  p.  q." 

10'.  Form  of  Memorandum  for  Action  of  Trespass  vi  et  armis 
quare  claicsum  f regit. 

"  C.  C.  V.  D.  D.,  action  of  trespass  vi  et  armis  quare 
clausum  fregity  damages  $1,500.     To  February  rules. 

J.,  p.  q." 

11'.  Form  of  Memorandum  for  Action  of  Trespass  on  the  case 
in  Slander. 

"  C.  C.  V.  D  D.,  action  of  trespass  on  the  case  for  slander, 
damages  $2,600.     To  February  rules.  K.  p.  q." 

12'.  Form  of  Memorandum  for  Writ  of  Forcible  Entry j&a. 

"  C.  C.  V.  D.  D.,  writ  of  summons  to  answer  complaint 
that  defendant  is  in  possession,  and  unlawfully  withholds 
from  the  plaintiff,  a  house  and  lot  in  the  town  of  C. 
known  as  lot  No  —  in  the  plan  of  said  town  [or  a  tract 
or  parcel  of  land,  &c.,  describing  it.]  To  February  term 
of  circuit  court.  L.  p.  q." 

13'.  Form  of  Memorandum  for  Action  of  Ejectment. 

There  is  no  memorandum,  nor  is  there  need  of  any, 
no  writ  being  issued.  The  suit  is  commenced  by  serv- 
ing on  the  defendant  a  copy  of  the  declaration,  and  of 
the  notice  accompanying  it,  notifying  defendant  when 
and  where  the  declaration  will  be  filed. 
8^.  Mode  of  Objecting  to  the  Jurisdiction  of  the  Court. 

If  the  process  is  sued  from  the  wrong  clerKs  office^  so  that 
the  court  has  no  jurisdiction  to  try  the  cause,  the  objection 
must  be  made  hy  a  dilatory  plea^  called  a  plea  to  the  jur- 
isdiction.    The  common  law  requires  it  to  be  filed  before 
■  any  other  plea;  and  in  Virginia  it  must  be  filed  before  a 
rule  to  plea^  and  before  a  demurrer ^  or  a  plea  in  bar^  which 
means  that  it  must  be  filed  at  the  same  ndes  with  the  de- 
daration.     (V.  C.  1873,  c.  167,  §  20.) 
4*.  Mode  of  Executing  the  Process;  W.  C. 
1*.  By  what  Officer  in  Virginia  Process  is  Executed ;  W.  0. 
1\  The  General  Rule  as  to  the  Officer  to  Execute  Process. 
For  the  most  part,  the  process  (wherever  the  suit  shall 
be  instituted)  may  be  executed  within  the  limits  of  his 
bailiwick  by  the  sheriff  of  any  county  or  the  sergeant  of 
any  corporation  in  the  State. 
2*.  Exceptions  to  the  General  Rule ;  W.  C. 
V.  Process  against  a  Defendant  (other  than  a  Sail  Roady 
Canal,  Tuegraph,  or  Turnpike   Company,)  where  the 


533  YIKDIOATING,  ETTO.,  BIGHTS  YIOLATBD.  [bOOK  IV. 

cause  of  action  arising  in  the  county  or  corporation,  is 
the  only  ground  for  the  court^s  jurisdiction. 

In  that  case  process  can  be  directed  to  the  officer  of  no 
other  cautity  or  corporation  than  that  wherein  the  ac- 
tion is  brought.     (V.  C.  1873,  c.  166,  §  2.)     And  if  the 
process  be  illegally  executed  by  the  oflBcer  of  any  other 
county  or  corporation,  the  process  and  the  execution  of 
it  are  alike   void ;   no  plea  in  abatement   is  necessary, 
but  the  court  may  ex  officio,  and  a  fortiori,  upon  motion, 
abate  the  process,  aud  the  suit.     (Warren  v.  Saunders, 
27  Grat.  268;  Garrard  v.  Henry,   6  Rand.  112,  116; 
Mantz  V.  Hundley,  2  H.  &  M.  312  &  seq;  1  Rob.  Pr. 
(1st  ed.)  162.) 
2'.  Process  against  a  Corporation  can  be  served  upon  its  Offi- 
cer only  in  the  County  or  Corporation  in  which  he  resides. 
And  the  return  upon  the  process  must  show  this,  and 
state  on  whom  and  when  the  service  was,  otherwise  the 
service   shall  not  he  valid.     (V.  C.  1873,  c.  166,  §  7.) 
And  thus  is  introduced  a  marked  diversity  between  the 
service  of  process  against  a  corporation,  and  against  an  in- 
dividual.    In  the  latter  case,  although  the  officer  is  re- 
quired under  a  penalty  to  make  return  of  the  manner  and^ 
time  of  service,  yet  it  is  believed  that  the  omission  in 
his  return  of  these  circumstances   of  tim^  and  manner 
does  not  invalidate  the  process  of  itself,  however  it  may 
perhaps  make  it  abatable  by  a  plea  in  abatement.  (Barks- 
dale  V.  Neal,  16  Grat.  318.) 
2*.  The  Manner  in  which  Process  is  to  be  Executed;  W.  C. 
Process  is  in  general  to  be  executed  as  notices  are  re- 
quired to  be  served,  (V.  C.  1878,  c.  166,  §  6,)  which  is  set 
forth  in  V.  C.  1873,  c.  163,  §  1. 

Let  us  observe  the  manner  of  executing  process  against, 

(1),  Defendants  generally;  (2),  Corporations;  (3),  Carriers, 

other  than  corporations;  and  (4),  Non-residents  of  the  State; 

W.  C. 

1®.  The  Manner  of  Executing  Process  against  Defendants 

Generally. 

Process  is  executed  either,  (1),  By  delivering  a  copy  to 
the  defendant  in  person ;  or  (2),  By  leaving  a  copy  at  his 
usual  place  of  residence; 
W.  C. 
1'.  Service  of  Process  by  delivering  a  copy  to  Defendant  in 
Person. 

To  enable  the  officer  to  do  this,  the  clerk  supplies  him 

with  as  many  copies  as  there  are  persons  named  in  the 

process  on  whom  it  is  to  be  served.    (V.  0. 1873,  c.  166,  §  6.) 

It  is  provided  expressly  with  us  by  statute,  (V.  C,.  1873, 

c.  49,  §  27,)  that  "every  officer  to  whom  any  order,  war- 
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rant  or  process  may  be  lawfnlly  directed,  shall  make  trne 
return  thereon  of  the  day  and  manner  of  executing  the 
same,  and  subscribe  his  name  to  such  return.  Where  the 
service  is  by  a  deputy,  such  deputy  shaU  subscribe  to  the 
return  his  awn  name  as  well  as  that  of  his  priruApaV^ 

Where  the  process  contains  a  mandate  addressed  to  the 
officer^  a  return  of  ^^  exectded^'*  showing  also,  in  pursuance 
of  the  statute  just  cited,  the  day  and  manner  of  executing 
it,  is  snfBcient,  being  a  response  that  the  thing  commanded 
has  been  done;  and  it  is  believed  that  the  return  of 
^^  executed^'*  alone,  without  showing  the  day  and  manner  y 
will  also  suffice,  at  least  unless  the  objection  be  made  by 
plea  in  abatement,  (Barksdalo  v.  Neal,  16  Gi'at.  318); 
but  in  the  case  of  a  notice  which  is  not  directed  to  any 
officer,  such  a  return  ie  unmeaning.  The  officer  must  I 
that  case  state  in  his  return  the  particulars  of  the  service, 
showing  the  manner  and  time,  and  that  it  was  in  accord- 
ance with  the  requirements  of  the  statute.  The  officer^s 
statement  of  service  suffices  by  the  statute  itself,  (Y.  C. 
1873,  c.  164,  §  Ij;  but  if  the  notice  or  process  be  served 
by  any  other  person,  the  return  must  be  verified  by  affi- 
davit. (Anon.  1  H.  &  M.  206;  Barksdale  v.  Neal,  16 
Grat.  317-'18.)  The  only  case  where  the  officer  is  re- 
quired explicitly  to  state  when  on  and  whom  the  service 
was,  is  the  case  of  a  summons  against  a  corporation,  (Y. 
C.  1873,  c.  166,  §  7,)  and  the  expression  of  the  require- 
ment in  that  instance  is  justly  regarded  as  a  strong  argu- 
ment against  requiring  it  in  other  cases,  upon  the  maxim 
expressio  unius^  aUerius  est  excl'usio.  (Barksdale  v.  Neal, 
16  Grat.  318.) 
2'.  Service  of  Process  by  leaving  a  copy  at  Defendant's 

usual  place  of  Residence ;  W.  C. 
1«.  Leaving  the  Copy  there  with  Defendant's  TFZ/fe,  or  any 
White*  Person  who  is  a  member  of  his  family^  and  above 
the  age  of  sixteen  years,  and  giving  information  of  the 
purport. 

See  Y.  C.  1873,  c.  163,  §  1. 
2«.  Posting  a  Copy,  (if  neither  Defendant,  nor  his  Wife, 
nor  any  such  person  be  found  there),  at  the  front  door 
of  defendant's  place  of  abode. 
See  Y.  C.  1873,  c.  163,  §  1. 
2*.  The  Manner  of  Executing  Process  against  Corporations. 
The  service  of  process  against  a  corporation  may  be  on 
the  president,  or  eliief  officer,  or  in  his  absence  from  the 
county  or  corporation  in  which  he  resides,  or  in  which  is 
the  principal  office  of  the  corporation,  on  the  next  subor- 

*Note, — The  word  while  is  omitted  in  the  edition  of  the  Code  of  1873,  but  it  is 
not  pefoeired  that  any  Act  of  Assembly  has  authorized  such  omission. 


634:  VINDIOATING,  BTO.,  BIGHTS  VIOLATED.  [bOOK  IT. 

dinate,  as  named  in  the  statute.  If  the  case  be  against  a 
bank  of  circulation,  and  be  in  a  county  or  corporation 
wherein  the  bank  has  a  hranch^  service  on  the  president  or 
cashier  of  such  branch  bank  shall  be  sufficient ;  and  if  the 
case  be  against  some  other  corporation,  whether  incorpo- 
rated by  the  laws  of  this  State  or  any  other  State  or  country, 
transacting  business  in  this  State,  on  any  agent  thereof^  or 
any  person  declared  by  the  laws  of  this  State  to  be  an  agent 
of  such  corporation ;  and  if  there  be  no  such  agent  in  the 
county  or  corporation,  publication  of  a  copy  of  the  pro- 
cess, or  notice,  as  an  order  of  publication  in  the  case  of  a 
non-resident  is  published,  under  V.  0.  1873,  c.  166,  §  14. 
{V.  C.  1873,  c.  166,  §  7, 14,  15 ;  3  Bl.  Com.  589 ;  1  Tidd's 
Pr.  112,  121 :  1  Insts.  Com.  &  Stat.  Law,  564  &  seq.) 
Service  on  any  person  under  these  provisions  must  be  in 
the  county  or  corporation  in  which  he  resides^  and  the  re- 
turn on  the  process  must  show  this,  and  state  on  whom  and, 
when  the  service  was,  otherwise  the  service  shall  not  he 
valid.  And  similar  proceedings  are  also  provided  for 
when  an  action  is  brought  against  a  corporation  before  a 
justice  ofthepeace^  upon  small  demands.  (V.  0.  1873,  c. 
166,  §  7 ;  Id.  c.  56,  §  32  to  35 ;  Barksdale  v.  Neal,  16  Grat. 
318.) 

And  in  construing  this  statute,  it  should  be  noted  in  re- 
spect to  suits  against  banks  which  have  iranchee  concerned 
therein^  that  the  suit  is  to  be  brought,  and  the  declaration 
filed,  not  against  the  branchy  (which  has  no  separate  exist- 
ence), but  against  the  mother-bank^  by  its  proper  corporate 
name,  the  statute  only  allowing  the  process  against  the 
mother-bank  to  he  served  on  the  officers  of  the  branch. 
(Tompkins  v.  Branch  Bank  of  Va.,  11  Leigh,  374 ;  Mason 
V.  Farmer's  Bank,  12  Leigh,  84,  88-'9.) 
8®.  The  Manner  of  Executing  Process  against  Carriers,  other 
than  Corporations.) 

The  process  against  any  common  carrier,  (other  than  a 
corporation),  for  any  liability  as  such,  it  shall  be  sufficient 
to  serve  on  any  agent,  or  on  the  driver,  captain,  or  con- 
ductor of  any  vehicle  of  such  carrier,  in  the  county  or 
corporation  wherein  the  case  is  commenced,  and  to  publish 
a  copy  of  the  process,  as  an  order  of  publication  against  a 
non-resident  is  published.  (V.  C.  1873,  c.  166,  §  8,  14, 
15.) 
4*.  The  Manner  of  Executing  Process  against  a  nonresident 
of  the  State. 

In  this  case  the  common  law  had  no  adequate  mode  of 
proceeding,  and  in  general  when  the  defendant  was  a  non- 
resident a  failure  of  justice  ensued.  With  us  resort  is 
had  to  BL  publication  of  the  sumnwns,  or  the  substance  of 
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it,  in  the  newspapers,  as  the  best  practical  alternative  avail- 
able ;  and  which  the  statute  makes  a  sufficient  groond  on 
which  to  proceed  with  the  suit,  allowing  only  to  the  non- 
resident some  short  period  of  grace  in  which  to  correct 
any  injustice  which  may  be  done  him.  (V.  C.  1873,  c. 
166,  §  10,  14,  16.) 

Let  us  see,  (1),  The  mode  of  ascertaining  the  non-residence 
of  the  defendant ;  and  (2),  The  proceedings  when  the  fact 
of  non-residence  is  legally  ascertained,  and  an  order  of 
publication  is  awarded ; 
W.  0. 
1'.  The  Mode  of  ascertaining  the  Non-residence  of  Defendant. 
The  non-residence  of  the  defendant  must,  of  course,  be 
satisfactorily  ascertained  before  a  mere  constructive  ser- 
vice can  be  substituted  for  an  actual  one.     The  modes  of 
ascertaining  it,  mentioned  in  the  statute  itself,  are  three, 
namely,  by  (1),  Affidavit  of  non-residence,  explicit  and 
direct;  (2),  Affidavit  of  due  diligence  to  find  defendant; 
and  (3),  Affidavit  that  process  has  been  repeatedly  sent, 
without  effect,  to  the  county  or  corporation  of  defend- 
ant's residence ; 
W.  0. 
1«.  Affidavit  of  Kon-residence,  Explicit  and  Direct. 

The  non-residence  of  defendant  may  be  proved  by  the 
direct  and  positive  affidavit  of  anybody  who  personally 
knows  the  fact,  whether  the  plaintiff  himself,  or  a  third 
person.  (V.  0.  1873,  c.  166,  §  10 ;  Acts  1876-'7,  p.  274, 
c.  264.) 
2«.  Affidavit  of  due  Ji\]ig&nGeto  find  DefeTidani. 

The  non-residence  of  defendant  may  be  proved  secondly, 
by  affidavit  that  diligence  has  been  used  by  or  on  behsJf 
of  the  plaintiff,  to  ascertain  in  what  county  or  corpora- 
tion he  is,  without  effect.  (V.  C.  1873,  c.  166,  §  10 ; 
Acts  1876-.'7,  p.  274,  c.  264.) 
3*.  Affidavit  that  Process  has  been  twice  sent  to  the  County 
or  Corporation  of  Defendant's  Besidence,  &c. 

The  non-residence  of  defendant  may  be  proved  thirdly, 
by  affidavit  that  process  directed  to  the  officer  of  the 
county  or  corporation  in  which  A«  resides  or  isy  has  been 
tvnce  delivered  to  such  officer  more  than  ten  days  before 
the  return-day,  and  been  returned  without  being  executed. 
(V.  C.  1873,  c.  166,  §  10;  Acts  1876-'7,  p.  274,  c.  264.) 
As  we  are  now  engaged  with  actions  at  laWy  it  is  not 
directly  germane  to  make  mention  of  proceedings  in 
equity  J  yet  it  may  not  be  amiss  to  ask  the  student  to  ob- 
serve that  in  equity  there  are  three  cases  more,  besides 
those  here  mentioned,  where  an  order  of  publication  is 
proper,  namely: 
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(1),  Where  the  defendant,  in  a  %vit  for  a  divorce  from 
the  bond  of  matrimony,  is  under  sentence  ofixmfinemeni 
in  the  penitentiary  : 

(2),  Where  in  any  suit  in  equity  the  bill  states  that 
the  names  of  any  persons  interested  in  the  subject  to  be 
divided  or  disposed  of  are  unknown^  of  which  aiiidavit  is 
made.     (V.  C.  1873,  c.  166,  §  10) ;  and 

(8),  Where  in  any  suit  in  equity  the  number  of  de- 
fendants upon  whom  process  has  been  executed  exceeds 
thirty^  and  it  appears  to  the  court  by  the  bill,  or  other 
pleading,  or  exhibits  filed,  that  the  parties  before  the 
court  represent  like  interests  as  those  not  served  with 
process,  an  order  of  publication  may  be  entered  against 
the  latter.  (Acts  1876-'7,  p.  274,  c.  264.) 
2'.  Proceedings  when  the  fact  of  Non-residence  is  legally 
Ascertained,  and  an  Order  of  Publication  is  Awarded. 

The  proceeding,  where  the  fact  of  non-residence  is 
legally  ascertained,  is  by  order  ofpnblicationy  in  pursuance 
of  which  a  notice  of  the  pendency  of  the  suit,  and  its  char- 
acter and  object,  accompanied  by  a  virtual  summons  to 
appear  and  defend  it,  is  published  for  four  weeks  succes- 
sively in  some  newspaper  designated  in  the  order,  and  is 
posted  at  the  front  door  of  the  court-house,  on  the  first  day 
of  the  next  courUy  or  corporation  court; 
1».  Where  the  Order  of  Publication  is  made. 

The  order  may  be  made  in  the  court  where  the  suit  is 
instituted,  (except  in  the  last  case  above  stated ;  that  is^ 
where  the  number  of  parties  exceeds  thirty),  or  by  the 
clerk  of  the  court,  at  any  time  in  vacation^  in  the  clerk's 
office.  (Y.  C.  1873,  c.  166,  §  10;  Acts  1876-'7,  p.  274, 
c.  264.) 
2«.  Mode  of  Framing  the  Order  of  Publication, 

The  order  states  briefly  the  nature  and  object  of  the 
suit,  and  requires  the  defendant  to  appear  vnthin  one 
month  after  due  publication  thereof,  and  do  what  is  nsr- 
cessary  to  protect  his  interests.  (V.  C.  1878,  c.  166, 
§10.) 
3«.  Mode  of  Executing  the  Order  of  Publication, 

The  order  is  published  ior  four  successive  weeks  in  such 
newspaper  as  the  court  or  clerk  may  direct,  and  is  posted  iy 
the  clerk  at  the  front  door  of  the  court  house,  on  ^e  first 
day  of  the  next  county  or  corporation  court  after  such  order 
is  entered.     (V.  C.  1873,  c.  166,  §  10,  14,  15, 16.) 

No  proceeding  against  a  non-resident  can  lawfully  be 
had  unless  this  order  of  publication  be  duly  executed ; 
but  it  may  be  proved  to  an  appellate  court  to  have  been 
duly  executed,  not  only  by  the  formal  and  direct  evi- 
dence thereof  contained  in  the  record,  but  also  by  a 
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recital  in  the  record^  that  it  waB  regularly  executed. 
(Hunter  V.  Spotswood,  1  Wash.  148 ;  Gibson  v.  "Wliite, 
3  Mnnf.  94 ;  Craig  v.  Sebrell,  9  Grat.  133 ;  Moore  & 
als  V.  Holt,  10  Grat.  291.) 

In  order  to  illustrate  the  proceeding  more  perfectly, 
it  may  be  expedient  to  append  the  forms: 

Affidavit  of  Non-Reridence. 

Yirgixiia: 

A.  Comity,  to  wit : 

This  day  G.  G.  appeared  in  penon  before  me,  a  justioe  of  the  i>eaoe  [or  notary 
ptibUey  or  commiagianer  in  chaneery^  &c.,  V.  G.  1873,  o.  12,  §  8],  in  and  for  the 
ootinty  and  State  aforesaid,  and  made  oath  that  D.  D.,  against  whom  he  has  lately 
institated  (or  is  about  to  inatitnte)  an  action  at  law  in  the  eirouit  oonrt  of  the  said 
coDnty  of  A.,  ia  a  non-resident  of  this  oommonwealth. 

OiTen  under  my  hand,  this day  of ,  in  the  year  of  onr  Lord 

187—. 

J.  J.,  J.  P. 

Next  follows  the  order  of  ptcblicatioTiy  which  we  will 

suppose  to  be  made,  as  commonly  it  is,  at  the  rules. 
Virginia: 

At  mles  held  in  the  clerk's  office  of  the  eirctiit  ooort  for  the  ooonty  of  A., 

on  Monday,  the day  of ,  in  the  year  of  our  Lord  eighteen  hnndred 

and . 

0.  C.) Plaintiif. 

vs.    >•   in  Debt. 
D.  D.)  ........  Defendant 

The  object  of  this  suit  is  to  recover  of  the  said  defendant,  D.  D.,  the  smn  of 

■  dollars,  with  lawful  interest  thereon,  after  the  rate  of per  centum 

per  annum,  from  the day  of ,  in  the  year  of  our  Lord  eighteen 

hundred  and ,  until  paid,  for  debt  due  from  him  to  the  said  plaintiif  0.  G.,  by 

bond  (or  howeeer  else  U  may  be  due).  And  affidavit  having  been  made  [or  U  ap^ 
peafring  aceordtm^  to  law]  that  the  said  defendant  D.  D.  is  not  a  resident  of  this 
State,  the  said  defendant  is. required  to  appear  within  one  month  after  due  publica- 
tion of  this  order,  in  the  clerk's  office  of  our  said  court,  at  rules,  to  be  holden  there- 
for, and  do  what  is  necessary  to  protect  his  interests.  And  it  is  ordered  that  a 
copy  of  this  order  be  forthwith  published  once  a  week,  for  four  successive  weeks, 
in  the  G.,  a  newspaper  printed  in  the  town  of  G.,  in  the  county  of  A,  and  be  posted 
at  the  front  door  of  the  courthouse  of  said  county,  on  the  first  day  of  the  next 
county  court  for  the  said  county  after  the  date  of  this  order. 

A  copy. 

Teste:  B.  T.,  Clerk, 

Proof  of  ExeciUion  of  the  Order  of  Publication. 
PMicatUm  in  Nevospaper. 
V.  0. 1878,  c.  172,  §  33. 

I,  L.  W.,  the  editor  and  one  of  the  proprietors  of  the  G.,  a  newspaper  printed 
in  the  town  of  G.,  in  the  county  of  A.,  do  hereby  certify  that  the  foregoing  order 
of  publication  was  duly  published  in  the  said  newspaper,  for  four  successive  weeks 

from  and  after  the  — ~.-  day  of ,  in  the  year  of  our  Lord  18 — . 

L.  W.,  Editor  0.  G. 
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It  is  believed  that  the  publication,  in  order  to  be  such 
as  the  law  requires,  must  be  once  in  every  eeven  days,  for 
four  8iu:ce88ive  periods  of  seven  days  each,  and  that  the 
interval  between  any  two  publications  must  not  be  less 
than  seven  days  ;  and  the  publications  must  be  four  in 
number,     (Bump's  Pr.  of  Bankruptcy,  846.) 

Vostirvg  at  the  Front  Door  of  the  Courthouse. 
V.  0. 1873,  c.  166,  §  14. 

Vixgiida: 

A.  ooanty,  to  ^t : 

B.  T.,  derk  of  the  circtdt  court  of  A.  ooonty,  this  day  appeared  in  person 
before  me,  a  jiutioe  of  the  peaoe  in  and  for  the  ooonty  and  State  aforesaid,  and 

made  oath  that,  on  the  first  day  of  the  ooonty  ooort  of  A.  ooonty,  at  the 

term  thereof,  in  the  year ,  he  posted  a  copy  of  the  foregoing  order  of  poblioa- 

tion  at  the  front  door  of  the  courthouse  of  the  said  ooonty. 

Giyen  under  my  hand,  this day  of ^  in  the  year  of  our  Lord 

18—. 

As  it  is  the  clerk's  official  duty,  as  a  sworn  officer,  to 
post  the  order,  it  is  probable,  or  at  least  possible,  that 
his  certificate  of  the  fact  would  suffice;  but  as  the  statute 
does-not  say  so,  it  is  safer  to  have  his  affidavit. 
4^.  Consequences  of  the  Defendant's  not  Appearing,  in 
Pursuance  of  the  Order  of  JPublication. 

If  the  defendant  does  not  appear  within  one  month 
after  such  publication  is  completed,  the  case  may  be  tried 
as  to  him,  and  such  judgment  entered  as  may  appear  to 
he  just.  And  no  other  publication  shall  be  thereafter 
required  of  any  proceeding  in  court  in  the  same  cause, 
or  before  a  commissioner  (in  equity,)  or  for  taking  de- 
positions, unless  specially  ordered  by  the  court.  (V.  C. 
1873,  c.  166,  f  16.) 
6*.  Saving  in  Favor  of  Persons  not  actually  served  with 
Process,  and  not  Appearing. 

Within  five  years  from  the  date  of  the  judgment,  or 
within  OTie  year  from  being  served  with  a  copy  of  thfi 
judgment,  any  defendant  who  was  not  served  with  a 
copy  of  the  process,  and  did  not  appear,  may  petition  to 
have  the  cause  re-heard,  and  may  plead,  and  have  any 
injustice  in  the  proceedings  corrected.  (V.  C.  1873,  c. 
166,  §  16  ;  Jas.  K.  &  Ka.  Co.  v.  Littlejohn,  18  Grat.  53, 
69,  74;  Overstreet  v.  Marshall,  8  Call.  192;  Pugh's 
Ex'or  V.  Jones,  6  Leigh,  299 ;  Williamson  v.  Gayle,  4 
Grat.  180.) 

Outlawry  in  dvil  suits  is  out  of  use  in  Virginia,  having 
been  universally  substituted,  in  such  cases,  by  order  of 
publication.    (8  Bl.  Com.  282-'4.)    It  is  stiU  retainea, 
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however,  in  criminal  proceedings,  and  thereupon  the  same 
judgment,  execution,  and  disabilities   ensue,   and  are 
awarded  as  if  the  party  were  convicted  of  the  offence 
charged,     (V.  C.  1873,  c.  201,  §  28.) 
Z\  Mode  of  Securing  to  the  Plaintiff  the  Effect  of  the  Suit. 
It  is  conceivable  that  tlie  defendant  may  make  use  of  the 
notice  afforded  by  the  institution  of  the  sait,  and  the  service 
of  the  process,  to  abscond  and  carry  his  effects  with  him, 
or  at  least  to  remove  his  effects  out  of  the  reach  of  the  jur- 
isdiction of  the  court.     And  against  these  contingencies  the 
law  makes  the  most  effectual  provision  possible. 

Let  us  observe,  (1),  The  former  mode,  prior  to  1st  Julyj 

1850,  of  securing  the  effect  of  the  suit ;  and  (2),  The  present 

mode,  since  1st  July,  1850,  of  accomplishing  the  same  result 

W.  0. 

1®.  The  Former  Mode,  prior  to  1st  July,  1850,  of  Securing 

the  Effect  of  the  Suit. 

The  common  law  proceeded,  for  the  most  part,  as  we 
have  seen,  upon  the  notion  that  if  the  person  of  the  defen- 
dant were  secured,  the  forthcoming  of  the  property  to  an- 
swer the  complaint  miglit  generally  be  depended  on ;  and 
the  law  of  Virginia,  down  to  Ist  July,  1850,  acted,  well 
nigh  exclusively,  upon  the  same  principle.     The  defendant 
'  was  required,  in  some  instances,  as  of  course^  at  the  pleasure 
of  the  plaintiff,  and  in  other  cases  by  special  ordcTy  for 
cause  shown,  to  give  bailj  that  is,  security  that  his  person 
should  be  forthcoming,  if  the  plaintiff  got  judgment ; 
W.  C. 
1'.  In  what  Cases,  prior  to  1st  July,  1850,  Bail  might  have 
been  Sequlred. 

Prior  to  Ist  July,  1850,  bail  might  have  been  required, 
as  of  course,  at  the  pleasure  of  the  plaintiff,  in  an  action  of 
debt,  for  the  payment  of  money  on  a  note  in  writing  ;  in 
an  action  of  covenant  and  of  detinue  ;  and  in  certain  cases 
provided  for  by  statute ;  and  by  special  order,  for  cause 
shown  hy  affidavit,  in  any  action.  (1  Rob.  Pr.  (1st  ed.) 
126  &  seq.) 
2'.  The  Undertaking  of  the  Bail,  and  the  Mode  of  enforcing 
it. 

The  nndertakinff  of  the  bail,  (which  was  by  recogni- 
zance entered  into  before  the  sheriff,  &c.),  was  that  defen- 
dant should  satisfy  the  judgment  of  the  court,  or  render 
his  body  to  prison  in  execution  for  the  same,  or  that  he 
{the  baU)  would  do  it  for  him.  (2  Tuck.  Com.  235 ;  1 
Hob.  Pr.  (1st  ed.)  134.) 

The  recognizance  of  bail  was  familiarly  styled  a  bail- 
bond,  but  to  all  intents  and  purposes  it  was  a  matter  of 
record;  and  hence,  when  a  default  occurred  on  the  part 
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of  the  iaUy  by  the  non-fiatiBfaotion  of  the  demand,  and 
ako  by  the  non-snrrender  of  the  defendant,  the  proceed- 
ing against  the  bail  was  by  writ  of  9cire  facias^  which  is 
a  proceeding  applicable  only  to  obligations  of  record. 
2®.  The  Present  Mode  of  Securing  the  ElBfect  of  the  Suit, 
since  Ist  July^  1850. 

The  idea  having  prevailed  strongly  with  the  learned 
compilers  of  the  Code  of  1849,  that  imprisonment  on  civil 
.  process  was  a  relic  of  Gothic  babarism,  qnite  useless  for 
its  alleged  purpose,  and  that  the  rendition  of  a  defendant's 
property  could  be  as  well  coerced  by  process  directed  im- 
mediately against  the  property^  as  by  that  against  the  per- 
soriy  the  compilers  proposed  to  abolish  all  imprisonment 
in  ctvil  cases,  and,  therefore,  to  do  away  vnth  hail.  And 
they  provided  as  a  substitute  for  bail  an  attachment  against 
the  defendants  effects;  which  latter,  however,  proved  so 
ineffectual  a  substitute,  that  after  an  experiment  of  but  a 
few  months  the  legislature  was  persuaded  to  return  to  the 
discarded  device  of  arrest  and  bail.  They  now  guarded, 
however,  against  the  abuses  which,  under  the  former  sys- 
tem, had  sometimes  prevailed,  by  allowing  arrest  and  bail 
only  for  caicse  shoion.  Thus,  at  present,  with  us,  the  effect 
of  the  suit  is  secured  by  means  of  bail^  if  it  shall  appear  that 
the  defendant  is  likely  to  abscond  unless  arrested ;  and  by 
means  of  an  attachment^  if  he  manifests  a  design  to  send  his^ 
property  away  ; 
W.  C. 
1'.  Effect  of  the  suit  secured  bym^ans  of  Bail ;  W.  C. 
1^.  In  what  Cases  Bail  is  Demandable. 

Bail  may  be  obtained  by  special  *order  of  the  court 
where  a  suit  is  pending,  or  of  a  judge  or  justice  of  the 
peace  wherever  such  court,  judge  or  justice  is  satisfied 
by  affidavit  of  the  plaintiff,  or  of  some  one  else,  that  the 
cause  of  action  isjust^  and  that  the  defendant  is  cAout  to 
quit  the  StalSy  unless  forthwith  apprehended.  (V.  C. 
1873,  c.  148,  §  33.) 
2«.  Proceeding  upon  the  Order  of  Court,  &c.,  to  arrest  the 
Defendant. 

The  plaintiff,  upon  obtaining  such  order,  may  sue  out 
a  writ  of  capiat  ad  respondendum^  by  virtue  of  which 
the  defendant  is  arrested,  and  committed  to  jail,  unless 
he  gives  bond  with  security  in  the  sum  specified  by  the 
order  of  the  court,  &c.,  conditioned,  if  the  judgment  be 
against  him,  to  answer  such  interrogatories  as  the  plain- 
tiff shall  think  fit  to  propound  touching  his  property,  as 
provided  in  case  of  execution,  (V.  C.  1873,  c.  184,  §  5)^ 
and  to  deliver  up  his  property  to  satisfy  the  execution. 
And  the  bond  is  returned  by  the  oflioer  to  the  clerk'a 
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office,  along  with  the  writ.      (V.  C.  1873,  c.  148,  § 
86.) 
3«.  "Wlien  Defendant  is  discharged  from  Arrest,  or  from 
the  obligation  of  the  bond. 

The  defendant  is  discharged  from  arrest,  or  from  the 
obligation  of  the  bond,  as  the  case  may  be,  in  the  cases 
following,  (V.  C.  1873,  c.  148,  §  36,  37) ; 
W.  0. 
1**.  Where  there  is  no  probable  cause  to  believe  that  De- 
fendant was  going  to  quit  the  State. 
See  V.  C.  1873,  c.  148,  §  36. 
2*.  Where  the  Plaintiff  is  Cast  in  the  Suit. 

See  V.  C.  1873,  c.  148,  9  36. 
3^.   Where  the  Plaintiff   omits  to  file  Interrogatories^ 
within  a  reasonable  time^  after  being  required  so  to  do. 
The  defendant  must  be  discharged  unless  interrogar 
tories  be  filed  within  such  time  as  the  court,  judge,  com- 
missioner, or  justice  may  deem  reasonable.  {V.  C.  1873, 
c.  148,  §  37.) 
4^.  Precaution  against  abuse  of  the  Writ  of  Capias  ad 
Respondendum,^  by  Plaintiff. 

Before  the  capais  issues  the  plaintiff  must  file  in  the 
clerk's  office  a  bond  with  security,  conditioned  to  pay 
defendant  the  costs  and  damages  occasioned  by  the  ar- 
rest.    (V.  C.  1873,  c.  148,  §  39.) 
2'.  Effect  of  suit  secured  by  Attaching  Defendants  Property. 
We  have  already  seen  something  of  the  mode  of  pro- 
ceeding in  attachments  for  rent  not  yet  due;  let  us  now 
inquire  into  attachments  designed  to  secure  the  effect  of 
a  suit.     To  that  end  we  may  note,  (1),  At  what  stage  of 
an  action  an  attachment  is  obtainable ;  (2),  The  mode  of 
obtaining  it;  (3),  The  mode  of  levying  it;  and  (4),  The 
proceedings  on  it ; 
W.  C. 
1>.  At  what  Stage  of  the  Action  an  Attachment  is  Obtainable. 
An  attachment  may  be  obtained  at  the  time  ths  suit  is 
brought^  or  afterwards.  (V.  0. 1873,  c.  148,  §  2 ;  Wright 
V.  Rambo,  21  Grat.  158.) 
2^.  The  Mode  of  Obtaining  an  Attachment. 

It  is  obtained  from  the  clef^k  of  the  court  where  the 
suit  is  to  be  brought,  or  where  it  is  pending,  upon  affi- 
davit of  the  plaintiff  or  other  person,  that  the  plaintiffs 
cause  is  believed  to  be  just,  and  that  defendant  intends 
to  remove^  is  removing^  or  has  removed  his  effects  out  of 
the  State,  or  the  proceeds  of  the  sale  of  his  property,  or 
a  material  part  of  such  property  or  proceeds,  so  that 
process  of  execution  on  a  judgment  in  said  suit,  when  it 
is  obtained,  will  be/unavailing.     If  the  suit  be  for  spe- 
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cijlc  property  j  the  attachment  may  be  against  the  specific 
property  sued  for,  and  against  defendant's  estate  for  so 
much  as  is  sufficient  to  satisfy  the  probable  damages  for 
its  detention;  or,  at  the  option  of  the  plaintiff,  against 
the  defendant's  estate  for  the  value  of  such  specific  pro- 
perty, and  the  damages  for  its  detention.  If  the  suit  be 
to  recover  money  for  a  claim,  or  damages  for  a  wrong, 
the  attachment  shall  be  against  the  defendant's  estate  for 
the  amount  specified  in  the  affidavit  a«  what  he  ought  to 
recover.  {\.  C.  1873, c.  148,  §  2;  Pulliam  v.  Aler,  15 
Grat.  54;  Spengler  v,  Davy,  Id.  381.) 
3«.  Mode  of  Levying  an  Attachment;  W.  C. 
1^.  On  what  Property. 

The  attachment  may  be  levied  on  any  estate,  real  or 
personal^  of  defendant,  (V.  C.  1873,  c.  148,  §  7);  and 
whether  in  posseseion  or  in  action;  but  not  effects  in 
the  hands  of  an  officer,  {e.  g.  the  State  TVea^wrgr,)  which 
he  holds  by  law,  \xs.  pursuance  of  a  trust.  (Rollo  v.  An- 
des  Ins.  Co.  23  Grat.  509.) 
2^.  In  what  Manner  Levied. 

The  attachment  is  levied  by  serving  a  copy  of  it  on 
the  person  in  possession  of  the  chattels  in  poseeseion; 
and  on  the  person  owing  the  choses  in  action;  and  as 
to  real  estate^  by  such  estate  being  mentioned  and  de- 
scribed by  endorsement  on  the  aMa^hment.    (V.  C.  1873^ 
c.  148,  §  7;  Ante,  p.  478,  Ac.) 
Z^.  How  the  Property  is  Secured  to  be  forthcoming; 
W.  0. 
1*.  The  Lien  of  the  Creditor  on  the  Property  Attached. 
The  lien  of  the  attaching  creditor  dates  from  the 
service  of  the  attachment  in  respect  to  chattels  in  pos- 
session and  choses  in  action  ;  and  as  to  real  estate,  from 
the  date  of  the  attachment.     (Y.  C.  1873,  c.  148,  §  12^ 
26 ;  Erskine  v.  Stanley,  12  Leigh,  406 ;  Caperton  v. 
McCorkle  &  al,  5  Grat.  177 ;  Moore  v.  Holt,  10  Grat. 
284 ;  Pury ear  v.  Taylor,  12  Grat.  401 ;  Clark  v.  Ward^ 
12  Grat.  440;  Smith  v.  Smith,  19  Grai.  546;  AntSy 
p.  479,  &c.) 
2^  Officer  taking  the  Property  Attached  into  his  Posses- 
sion. 

The  officer  may  not  take  the  property  attached  inta 
his  possession  unless  the  plaint^  gives  bond  and  se- 
cmdty  to  answer  the  costs  and  damages  which  may  be 
awarded  against  him,  or  sustained  by  any  person  by 
reason  of  suing  out  the  attachment.  (Y.  0.  1873,  c» 
148,  §  8.) 
4\  How  the  Person  in  Possession  of  the  Property  may 
retain  it  in  his  Possession. 


I 


PT.  n,  DIV.  rV,  OH.  I,  BBC.  i.]    REMEDIES  BY  ACTION. ^PBOOBSS.  648 

The  person  in  possession  of  the  property  may  retain 
it  in  his  possession  by  giving  a  forthcoming  or  delivery 
bondj  with  good  security,  payable  to  the  plaintiff,  with 
condition  to  have  the  property  forthcoming  at  such 
time  and  place  as  the  court  may  require;  or  the  defend- 
ant may  release  from  attachment  the  whole  estate  at- 
tdch^edy  by  giving  bond  with  condition  to  perform  the 
judgrrient  oj  the  court  The  penalty  in  the  case  of  the 
forthcoming  bond  is  at  the  option  of  him  who  gives  it, 
double  the  amount  of  the  damages^  or  double  the  value 
of  the  property.  In  the  latter  case — which  may  be 
called  a  replevy-bond — ^it  is  double  the  amount  or  value 
for  which  the  attachment  was  issued.  (V.  0.  1873,  c* 
148,  §  13,  14.) 
4«.  Proceedings  on  Attachment;  "W.  0. 
1^.  Order  of  Publication. 

When  any  such  attachment  as  is  now  under  con- 
sideration is  returned  executed^  an  order  of  publication 
must  be  made  against  the  defendant^  against  whom 
the  claim  is,  unless  he  has  been  served  with  a  copy  of 
the  aMachmenty  or  with  process  in  the  suit  wherein  the 
attachment  issued.  (V.  C.  1873,  c.  148,  §  20.) 
2^.  The  Defence  to  Attachment;  W.  0. 
1*.  Who  may  make  Defence. 

Either  the  defendant  in  the  attachment,  or  any 
garnishee^  or  any  party  to  a  forthcoming  or  replevy- 
bond  given  as  above  described,  or  the  officer^  who  is 
liable  to  the  plaintiff  by  reason  of  such  bond  being 
adjudged  bad,  may  make  defence  to  the  attachment, 
which  however,  is  not  thereby  discharged,  nor  the 
property  released.  (V.  0.  1873,  c.  148^  §  21 ;  Tier- 
nans  V.  Sibley  &  als,  2  Leigh,  25 ;  ArUe^  p.  481.) 
2'.  The  Defence  which  may  be  Made. 

The  rigM  to  site  out  the  attachment  may  be  con- 
tested, and  when  the  court  is  of  opinion  that  it  was  issued 
on  false  suggestions^  or  without  sufficient  cause,  judg- 
ment shall  be  entered  that  the  attachment  he  dated. 
(V.  0.  1873,  c.  148,  §  22;  Mantz  v.  Hundley,  2  H.  & 
M.  308;  Jones  &  als  v.  Anderson,  7  Leigh,  308; 
McClung  V.  Jackson,  6  Grat.  96 ;  Claffiui  &  Co.  v. 
Steenbock,  18  Grat.  842;  Wright  v.  Rambo,  21  Grat. 
158 ;  ArUe,  p.  481,  ftc.) 

When  the  attachment  is  properly  sued  out,  and  the 
case  heard  upon  its  merits,  if  the  court  be  of  opinion 
that  the  claim  of  the  plaintiff  is  not  establisheay  final 
judgment  shall  be  given  for  the  defendanty  with  costs 
of  course,  and  an  order  for  the  restoration  of  the  at- 
tached effects.  (V.  0. 1878, 148,  §  22 ;  Ante^  p.  481,  &c.) 
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Z\  Judgment  for  Plaintiff,  and  Order  of  Sale  on  Attach- 
ment. 

If  the  claim  of  the  plaintiff  be  established,  judgment 
shall  be  rendered  for  him.     (V.  0.  1878,  c.  148,  §  23;) 
W.  C. 
1^.  Judgment  for  Plaintiff  in  respect  to  the  vmble  pro- 
perty Attached. 

See  the  explanation  under  this  head,  given  in  con- 
nexion  with  attachments  for  rent,  (Jnte^  p.  482,) 
which  is  just  as  applicable  here.  (Y.  C.  1871,  c.  148, 
§  23,  24i  O'Brien  v.  Stephens,  11  Qrat.  613-'14.) 
2K  Judgment  for  Plaintiff  in  respect  to  the  Garnishee. 
See  the  explanation  in  case  of  attachments  for  rents, 
{Antey  p.  483  &c.)  which  is  just  as  applicable  here. 
(V.  0. 1873,  c.  148,  §  17, 18,  19 ;  Balto.  &  O.  E.  R. 
Co.  V.  Gallahue,  14  Grat.  563,  568 ;  Pulliam  v.  Aler, 
15  Grat.  54.) 
4^.  Protection  to  a  Defendant  who  does  not  Appear. 

The  plaintiff, 'before  he  can  sell  the  property  attacJied^ 
must  give  bond,  with  good  security,  in  such  penalty  as 
the  court  shaU  approve,  with  condition  to  perform  the 
future  order  of  the  court ;  that  is,  supposing  the  defen- 
dant not  to  have  appeared,  nor  to  have  been  served 
with  a  copy  of  the  attachment  sixty  days  before  the 
judgment  And  if  the  plaintiff  tail  to  give  such  bond 
in  a  reasonable  time,  the  court  shall  dispose  of  the 
estate  attached,  or  its  proceeds,  as  to  it  shall  seem  just. 
(V.  C.  1873,  c.  148,  §  24 ;  Watt's  Ex.  v.  Robertson, 
4  H.  &  M.  442.) 
5^.  Right  of  Subsequent  Hearing  reserved  to  Defen- 
dant. 

K  defendant  has  not  been  personally  served  with  pro- 
cess he  may,  within  five  years  from  the  judgment,  or 
one  year  from  the  service  of  a  copy  of  the  judgment, 
petition  to  have  the  cause  re-heard ;  and  on  giving  se- 
curity for  costs  he  shall  be  admitted  to  make  defence 
against  the  judgment,  as  if  he  had  appeared  before  the 
same  was  rendered,  except  that  the  title  of  any  bona 
fide  purchaser  of  property  sold  under  such  attachment 
is  not  to  be  impeached.  Nor  is  this  provision  available 
in  any  case  where  defendant  was  served  with  a  copy  of 
the  attachment,  or  with  process  in  the  suit  wherein  it 
issued,  more  than  sixty  days  before  the  date  of  the 
judgment,  nor  in  any  case  in  which  he  appeared  and 
•  made  defence.  (V.  0. 1873,  c.  148,  §  27,  28  ;  Piatt  v. 
Holland,  10  Leigh,  507;  Rootes  v.  Tompkins,  3  Grat. 
98 ;  Barbee  v.  Pannill,  6  Grat.  442;  Lenows  v.  Lenow, 
8  Grat.  849.) 
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6^.  Intervention  of  a  Third  Person  Claiming  Property 
Attached. 

.    At  any  time  before  the  property  attached  is  sold,  or 
the  proceeds  of  sale  paid  over,  any  person  disputing 
the  validity  of  the  plaintiff's  attachment  thereon,  or 
stating  a  claim,  interest,  or  lien  in  connection  there- 
with under  another  attachment  or  otherwise,  may  file  a 
petition  setting  forth  the  nature  of  his  claim,  and  upon 
giving  security  for  costs  a'  jury  is  to  be  impanneUed  to 
inquire  into  the  claim;  and  if  it  be  established  the 
court  shall  make  such  order  as  is  necessary  to  protect 
his  rights.     (V.  C.  1873,  c.  148,  §  25 ;  Barnett  v.  Mere- 
dith, 10  Grat.  651 ;  McClung  v.  Jackson,  6  Grat.  96.) 
6®.  Mode  of  Returning  Process^  and  the  Consegruence  of  the 
Several  Heturns  ;  W.  0. 
1*.  The  Return-Day  of  Process. 

Process  from  any  court,  whether  original,  mesne,  or  final, 
must  be  made  returnable  within  hinety  days  after  its  date, 
to  the  court  on  the  first  day  of  a  term,  or  in  the  clerk^s  o^ice 
to  some  rule-day.     (V.  0.  1873,  c.  166,  §  2.) 
2*.  The  JRetums  and  Proceedings  thereon ;  W.  C. 
1^  The  Return  of  "  ExemtedP 

The  declaration,  or  formal  complaint,  is  to  be  filed,  and 
the  suit  proceeds. 
2«.  The  Eeturn  of  "  Not  Executed:' 

An  aliobS  summons,  or  alias  capias,  as  the  case  may  be, 
is  issued,  and  if  that  be  returned  in  like  manner,  a  pluries 
summ/ms,  &c.,  and  so  toties  qaoties,  each  successive  process 
after  the  alias  being  denominated  ^pluries.  These  phrases 
are  derived  from  prominent*  Latin  words  contained  in  the 
writs  when  they  were  in  Latin.  Thus  the  precept  in  an 
alias  sumrrwns  is,  "We  command  you  as  at  another  time 
(alias)  we  have  commanded  you;"  and  in  €l pluries  sumr 
mons  it  is,  "  We  command  you,  as  often  heretofore  (pluries) 
we  have  commanded  you."  Hence,  if  the  subsequent 
writ  is  sent  to  the  sheriff,  not  of  the  same,  but  of  another 
county,  these  phrases  are  inapplicable.  See  V.  0.  1873,  c. 
166,  §  8. 
3*.  Beturn  of  "  NonrSesiderU  in  BailiwicJc:' 

If,  notwithstanding  this  return,  the  court  still  has  juris- 
diction, a  summons  may  issue  to  another  county  or  corpo- 
ration. But  if  the  only  ground  of  the  court's  jurisdiction 
were  the  defendant's  residence  in  thp  county  or  corpora- 
tion, the  suit  (except  in  the  case  of  certain  corporations,) 
abates  as  to  that  defendant.  (V.  0.  1873,  c.  167,  §  7.) 
4*.  Beturn  of  "  Non-Resident  in  Commonwealth:'^ 

Thifl  is  not  a  proper  return  for  the  officer  to  make,  for 
he  cannot  know  officially  that  defendant  does  not  reside  in 
Vol.  rv.-^ 
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the  comnumwealth.  It  amonntfi,  however,  to  the  return  of 
"  non-resident  in  bailiwick,"  and  is  followed  by  the  same 
consequence.  But  upon  the  filing  of  the  requisite  afiidar 
vit,  showing  that  the  defendant  does  not  reside  in  the  com- 
monwealth, an  order  of  pvhlication  should  be  made  and 
proceeded  with,  as  already  described.  (V.  C.  1873,  c.  166, 
§  10  ;  Ante.  p.  537,  &  seq.) 
6®.  Rules  and  Rule-Days. 

Rules  are  orders  of  courts  whether  made  in  court,  or  in  the 
clerk's  office,  and  ruLe-daya  are  days  set  apart  periodically  for 
making  rules  or  orders  in  the  clerk's  office,  in  causes  pending ; 
W.  C. 
1^.  The  Object  in  having  Svle-Days. 

The  object  of  rule^ays  is  to  expedite  the  maturing  of 
causes  in  the  recess,  or  vacation  of  the  court,  by  entering 
all  ^MGhfoTTnal  orders  as  may  be  necessary  for  the  purpose 
of  preparing  causes  for  trial,  and  especially  for  the  purpose 
of  enabling  the  parties  to  conduct  that  forensic  altercation 
1  known  as  pleading^  whereby  the  merits  of  the  controversy 
are  analyzed,  and  the  point  or  points  are  developed  on  which 
it  is  proposed  to  rest  the  fate  of  the  cause.  Rules  (or 
orders)  to  declare,  plead,  reply,  rejoin,  sur-rejoin,  rebut,  sur- 
rebut, &c.,  are  given  from  month  to  month,  and  expire  with 
the  ensuing  rules.  (V.  C.  1873,  c.  167,  §  4.) 
2*.  Where  the  l^ules  or  Orders  are  made. 

They  are  made  in  the  clerk's  office  of  each  court,  under 
the  direction  of  the  clerk,  subject  to  the  control  of  the  court 
at  the  next  term.  (Y.  0. 1873,  c.  167,  §  1, 62.)  And  if  there 
happen  to  be  no  clerk,  the  cause  shall  stand  continued  until 
the  next  rule  day  after  there  is  a  clerk.  (V.  0.  1873,  c. 
167,  §2.) 

An  irregularity  committed  at  one  rules  cannot  be  cor- 
rected at  another,  but  must  await  the  next  tern;  of  the  court. 
And  at  the  term  the  correction  may  be  made,  and  any  step 
taken  which  might  have  been  taken  at  rules.  (Southall  v. 
Exchange  Bank,  12  Grat.  315-'16.)  Thus,  at  August 
rules,  1852,  a  declaration  in  debt  was  filed  for  $8,860,  and 
a  common  order  taken.  At  September  rules,  defendant 
filed  a  plea  of  payment  of  '$8,880,  to  which,  at  the  same 
rules,  plaintiff  filed  a  replication,  and  issue  was  joined  upon 
it  in  the  clerk's  office;  but  jvdgment  was  not  taken  for  iJie 
$60,  as  to  which  plaintiff  had  said  nothing.  At  the  term 
ensuing,  on  the  29th  September,  the  defendant  complained, 
that  by  not  taking  judgment  for  the  $60,  the  suit  was 
wholly  discontiniced,  and  should  have  been  dismissed  at  the 
rules,  (1  Chit.  PI.  453 ;  St.  Bl.  215-'15) ;  and  he  moved  for 
a  correction  accordingly.  The  motion  was  granted,  but  the 
discontinuance  was  immediately  set  aside,  and  the  cause  re- 
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manded  to  rules  for  further  proceedings.  At  October  rules 
the  plaintiff  made  the  same  mistake  as  before  substantially, 
by  confirming  the  common  order  as  to  the  whole  debt^  without 
taking  any  notice  of  the  plea.  At  November  and  Decem- 
ber rules,  1852,  and  January  and  February  rules,  1853,  the 
cause  was  continued  on  the  plaintiff's  motion,  for  a  replica- 
tion to  the  pleas,  which  at  March  rules  1853,  was  filed,  and 
then  plain tm  took  a  confirmation  of  the  common  order  for 
the  $60,  not  answered  by  the  plea.  At  the  foUowing  term 
.  of  the  court,  the  defendant  again  moved  the  court  to  remand 
the  cause  to  ndes^  because  the  clerk  had  improperly  entered 
a  confirmation  of  the  common  order  for  the  whole  debt  at 
October  rules,  1852,  without  regard  to  defendant's  plea,  and 
had  improperly  allowed  that  irregularity  to  be  corrected  at 
March  rules,  1853.  The  court,  however,  considered  that, 
under  the  provision  above  referred  to,  it  was  competent  to 
allow  the  irregularity  to  be  corrected  in  courtj  and  accord- 
ingly set  the  proceedings  at  rules  aside,  and  permitted  the 
plaintiff  to  file  his  replication,  and  to  take  judgment  for  the 
$60  unanswered  by  the  plea;  and  this  was  held  by  the  court 
of  appeals  to  be  the  proper  course,  without  remanding  the 
cause  to  the  rules.  But  it  also  held  that  the  defendant  was 
thereupon  entitled  to  a  continuance  of  cattse^  had  he  de- 
manded it,  until  the  next  term.  (Southall  v.  Exchange 
Bank,  12  Grat.  312,  316.) 
8*.  Days  appointed  for  the  purpose  of  holding  the  Bules. 

The^r*^  Monday  in  every  month,  and  the  two  foVUrmng 
daySj  are  appointed  as  rule-days  for  all  the  courts  which 
have  original  jurisdiction,  unless  the  term  of  a  circuit  or 
corporation  court  designated  for  the  trial  of  civil  causes^  in 
which  juries  are  required^  commence  on  either  of  those  days^ 
or  on  either  of  the  last  five  days  of  the  preceding  week,  and 
then  on  the  last  Monday  of  the  preceding  month.  (V.  0. 
1873,  c.  167,  §  1.) 

And  where  the  term  commences  on  the  Monday  before 
the  first  Tuesday  of  any  month,  the  rules  shall  be  held  on 
the  Monday  before  the  commencement  of  the  term.  And 
if  the  continuance  of  the  rules  for  three  days  will  interfere 
with  the  term  of  the  court,  they  shall  not  continue  beyond 
the  day  preceding  the  commencement  of  the  term.  (V.  C. 
1873,  c.  167,  §  1.) 

Section  ii. 

2^.  The  Pleading  and  its  Incidents. 

We  are  here  to  set  forth,  (1),  The  general  nature  of  plead- 
ing and  its  objects;  (2),  The  history  of  pleading;  and  (8),  The 
alternate  allegations  in  pleading ; 

w.  a 
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l**.  The  General  Nature  of  Pleading,  and  its  Objects. 

Pleadings  are  not,  as  is  sometimes  supposed,  the  argu- 
ments of  counsel  addressed  to  the  jury,  or  to  the  court,  but 
the  rautual  altercations  between  the  plaintiff  and  defendant, 
the  design  of  which  is  to  analyze  the  merits  of  the  cause,  and 
to  ascertain  the  precise  svhject  of  controversy^  preparatory  to 
trial. 

Formerly  these  alternate  allegations  were  put  in  by  the 
counsel,  or  by  the  parties  themselves,  ore  tenics  in  court,  and 
then  minuted  down  by  the  chief  clerk  or  prothonotary; 
whence,  in  the  old  law  French,  the  pleadings  are  frequently 
denominated  the  parol.     (3  Bl.  Com.  293.) 

This  method  of  pleading  viva  voce,  seems  to  have  been 
universally  in  use  among  the  early  Gothic  ludicatures  of 
Europe,  and  is  indeed  the  natural  practice  or  all  countries 
where  the  acts  of  civilization  have  made  little  progress.  It 
certainly  prevailed  in  the  English  courts  in  the  reign  of 
Henry  III,  and  is  generally  supposed  to  have  been  retained 
there  to  a  much  later  era,  probably  to  about  A.  D.  1352,  or 
the  middle  of  the  reign  of  Edward  III,  (St.  PI.  28;  Id. 
(Tyler's  Ed.)  69,  63.) 

However  that  may  be,  the  pleadings  have  long  since  ceased 
to  be  delivered  orally,  or  in  open  court,  but  are  drawn  up  on 
paper  for  the  use  of  the  attornies  on  both  sides,  being  in  Vir- 
ginia filed  in  the  proper  oflSce,  (namely,  the  clerk's  office  of 
the  court  in  which  the  suit  is  brought,)  for  the  purpose  of 
being  mutually  accessible  to  the  parties  and  their  counsel ;  and 
those  pleadings,  together  with  the  entries  from  time  to  time 
made  touching  the  cause  on  the  rule-book,  and  on  the 
minutes  of  the  court  in  term,  constitute  the  record  in  the 
cause. 

Originally,  this  record  was  the  contemporaneous  minute, 
made,  as  has  been  said,  by  the  prothonotary;  and  hence  it  is 
that  the  pleadings  pursue  the  style  in  which  the  record  itself 
was  drawn  up,  being  like  it  expressed  in  the  third  person  : 
^'C.  C.  complains  of  D.  D.,"  &c.;  "D.  D.  comes  and  defends 
the  wrong  and  injury,"  &c.  And  like  it  they  state  the  form 
of  the  action,  and  sometimes  the  appearance  of  the  parties, 
and  other  acts  and  proceedings  in  court,  as  if  they  were 
transcripts  from  the  record.  (Steph.  PL  28  &  n  (8);  Id. 
(Tyler's  Ed.)  63-'4.) 

It  was  the  duty  of  the  judges  to  superintend  the  oral  con- 
tention thus  conducted  before  them,  obliging  the  pleaders  to 
confine  themselves,  at  each  stage  of  the  altercation,  to  a  single 
independent  averment,  and  to  pretermit  all  irrelevant  and 
Immaterial  allegations,  untilat  length  they  arrived  at  some 
specific  and  single  relevant  and  matericd  point  or  matter^ 
affirmed  on  one  side  and  denied  on  the  other.     If  this  matter 
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proved  to  be  a  point  of  law,  it  was  submitted  to  the  court  for 
decision;  and  if  2k  point  of  fact  it  was  referred  to  that  one  of 
the  several  methods  of  trial  which  was  appropriate,  and  was 
agreed  on  between  the  parties,  of  which  that  by  9k  jury  of 
the  country^  or  ly  ths  country,  as  it  is  often  called,  was  the 
most  usual. 

This  result  being  attained,  the  parties  were  said  to  be  at 
issue  (ad  exitunij  that  is,  at  the  end  of  their  pleading),  the 
question  so  set  apart  for  decision  was  called  the  issvs,  and 
was  designated  according  to  its  nature,  as  an  issvs  in  fact,  or 
an  issu^  in  law.  And  the  whole  proceeding  closed,  in  case 
of  an  issus  in  fact,  by  an  order  of  court  directing  the  mode 
of  trial;  or  in  case  of  an  issue  in  law  by  an  adjournment  of 
the  parties  to  a  given  day,  when  the  judges  would  be  pre- 
pared with  their  decision.  (Steph.  ft.  24-'5 ;  Id.  (Tyler's 
ed.)69,  60.)  . 

Mr.  Keeves,  in  his  History  of  the  English  Law,  gives  what 
he  justly  calls  2k  juridical  curiosity,  being  the  pleadings  which 
actiuzlly  took  place,  viva  voce,  in  several  cases  in  the  reign  of 
Edward  II,  exemplifying  the  manner  of  this  legal  disputation, 
and  also  the  style  in  which  it  was  moderated  by  the  judges. 
Of  this  it  will  be  worth  while  to  give  a  specimen,  which  Mr. 
Reeves  assures  us  corresponds  sti'ictly  to  the  original  report. 
The  names  of  the  judges  and  counsel  are  much  abbreviated, 
and  although  Mr.  Keeves  hazards  a  conjecture  as  to  who  they 
are,  we  need  not  pause  to  indulge  any  curiosity  on  that  point. 
(2  Hist.  E.  L.  344.) 

One  case  is  of  an  action  where  several  pleas  in  abatement 
were  successively  overruled,  and  the  fate  of  the  cause  was  at 
length  rested  upon  the  general  issue.  The  prior  of  Leaton 
brought  a  writ  of  trespass  against  the  parson  of  Bangor, 
grounded  upon  the  statute  of  Marlebridge  (52  Hen.  Ill,  c.  28), 
which,  when  a  trespass  was  done  to  the  goods  of  a  religious 
house,  and  the  abbot  or  prior  died  before  judgment,  allowed 
the  successor  to  maintain  an  action  to  demand  the  goods  out  of 
the  trespassers  hands.  The  writ  demanded  of  the  defendant 
why,  with  force  of  arms,  he  took  the  goods  and  chattels  of 
the  plaintifPs  priory,  to  the  value  of,  &c.,  to  his  great  dam- 
age, &c.,  and  against  the  peace,  upon  which  the  plaintiff 
counted  {i.  e.  dedared),  that  the  defendant  took  some  wool  and 
lambs. 

Upon  this  Herle,OTiQ  of  the  counsel  for  defendant,  demanded 
judgment  of  the  writ,  and  that  it  should  be  quashed,  for  that 
there  was  no  one  form  of  a  count  for  live  and  dead  chattels; 
and  if  he  had  wanted  to  count  of  lamhs  taken  and  carried 
away,  he  might  have  said  quare  averia  sua  cepit  et  ahduxit. 

To  this  JSrab.  (one  of  the  judges)  says,  he  has  counted  of 
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wool  and  lambs,  which  can  be  as  well  carried  as  cha%ed^  there- 
fore, respondeat  ouster. 

Then  Herle^  (taking  another  ground),  said:  Again  we  de- 
mand judgment,  because  the  defendant  says,  bona  et  catalla 
doTrms  et  ecclesioBj  &c.,  whereas  the  property  is  not  in  the 
churchy  but  in  t/ie  prior. 

To  this  Malm.j  for  the  plaintiff,  said :  Our  writ  is  given  by 
statute,  and  we  have  followed  the  statute,  which  was  assented 
to  by  the  court,  and  so  a  second  respondeat  ouster  wslr  awarded. 

Then  Pass,  (another  counsel  for  defendant), said:  Again  we 
demand  judgment  of  the  form  of  the  writ,  for  the  statute 
says  a  man  should  have  recovery  ad  bona  repetenda,  (to  regain 
the  possession  of  the  goods),  and,  therefore,  the  prior  ought 
to  have  brought  detinue  or  replevin^  and  not  this  writ,  which 
goes  wholly  ?ar  damages. 

To  this  Malm.y  for  the  plaintiff,  said :  If  the  chattels  were 
dead  or  aliened,  should  I  have  no  7'ecovery  f  and  there  was  a 
third  respondeat  oustefr. 

Again  says  Herle :  This  writ  is  given  by  statute,  to  succes- 
sors after  the  death  of  their  predecessors;,  and  we  say, 
that  the  prior  William,  in  whose  time  the  alleged  wrong  is 
said  to  have  happened,  is  still  alive,  and,  therefore,  we  de- 
mand judgment  of  the  writ. 

Mcdm.  says :  He  is  dead  as  to  this  action,  for  he  is  deposed, 
and  the  action  as  against  him  is  extinct ;  and  he  cites  sundry 
analogies. 

Then  Rovhury  (one  of  the  justices),  said :  If  an  abbot  brought 
an  action  against  an  abbot,  and  the  defendant  was  deposed 
pending  the  plea,  the  writ  would  not  abate;  but  it  is  otherwise 
where  such  abbot  is  plaintiff,  for  then'  all  cause  of  action  in 
him  ceased,  and  passed  to  his  successor,  and  so  he  held  the 
writ  good  in  this  point,  and  there  was  another,  a  fourth  judg- 
ment of  respondeat  ouster. 

Again  Pass..,  going  back  in  substance  to  a  former  position, 
demanded  judgment  of  the  writ  because  it  was  a  writ  of  tres- 
pass vi  et  armis,  for  a  wrong  done  to  divers  persons,  and  the 
statute  does  not  give  a  recovery  of  damages,  but  only  ad  bona 
repetenda. 

But  Malm,  argued  the  writ  was  good  for  two  reasons,  Mrst, 
Because  the  trespass  was  done  in  the  time  of  our  predecessors, 
for  which  trespass  we  are  entitled  to  an  action  by  the  statute ; 
second.  Because  of  the  detinue  in  our  time. 

Merle.  Your  writ  has  nothing  to  do  with  detinue  of  chat- 
tels, but  is  of  a  fact  done  with  force  and  arms  to  another 
person. 

Malm,  (repeating  his  former  argument)  :  Suppose  the  chat- 
tels were  dead  or  eloigned.     I  could  not  recover  the  things 
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themselveB,  and  then  my  action  must  lie  in  damages^  or  I 
should  have  no  recovery  at  all. 

Harle.     Yes,  you  might  recover  the  alternative  value. 

West  (one  of  the  justices)  interposing,  said,  the  force  of 
their  objection  is,  that  a  man  shall  not  recover  damages  for  a 
trespass  done  to  another.  But  several*  instances  may  be  cited 
where  such  a  recovery  is  allowed.  Thus,  an  executor  may 
recover  damages  for  a  trespass  done  to  the  property  of  his  de- 
cedent ;  and  for  waste  done  in  my  father's  time,  I  shall  have 
an  action  for  waste  and  trespass. 

To  the  first  of  these  cases,  it  was  replied  for  the  defendant, 
that  the  executors  recovered,  not  in  their  own  right,  but  in  the 
right  of  another;  and  to  the  second,  that  it  was  by  statute, 
and  not  by  the  common  law. 

However,  Bovhury  (another  justice)  said,  they  were  aU 
agreed  that  the  writ  was  good,  and,  therefore,  a  fifth  respon- 
deat oyster. 

Upon  this  defendant  pleaded  the  general  issuSy  that  they 
did  nothing  against  the  peace,  pristy  &c. ;  and  so  issue  was 
joined. 

Another  instance  is  given  where  the  parties  went  on  to 
reply,  rejoin,  and  sur-rejoin,  but  the  student  must  be  referred 
for  it  to  2  Eeeve's  Hist.  Eng.  Law,  347  &  seq. 

Mr.  Reeves'  concluding  observation  upon  the  subject  is 
that  the  instances  cited  of  viva  voce  pleading  show,  that 
"  everything  there  advanced  was  treated  as  a  matter  only  in 
jieriy  which,  upon  discussion  and  consideration,  might  be 
amended  or  wholly  abandoned,  and  then  other  matter  re- 
sorted to,  till  at  length  the  counsel  felt  himself  on  such 
ground  as  he  could  trust.  Where  he  finally  rested  his  cause, 
that  was  the  plea  which  was  entered  on  the  roUy  and  abided 
the  judgment  of  an  inquest  or  of  the  court,  according  as  it 
was  a  question  of  law  or  of  fact."  •  (2  Reeve's  Hist.  Eng. 
Law,  849.) 

It  may  be  observed,  that  these  cases  are  cited  from  1  Year- 
Book,  624,  634. 

As  the  object  of  all  judicial  allegation,  in  every  system  of 
administering  justice,  is  to  ascertain  the  subject  for  decision^ 
so  the  main  object  of  that  method  of  pleadmg  established  in 
the  common  law  of  England,  is  to  ascertain  it  by  the  pro- 
duction  of  an  issue^  as  it  is  rather  inacxsurately  styled ;  that 
is,  by  narrowing  the  controversy,  as  has  been  described,  at 
every  successive  allegation,  to  a  single  pointy  and  thereby,  of 
course,  continually  rejecting  every  irrelevant  or  superfluous 
averment.  This  appears  to  be  peculiar  to  the  common  law, 
and  to  be  unknown,  in  the  present  practice  at  least,  of  any 
other  plan  of  judicature.  In  all  courts,  indeed,  under  all 
systems,  the  particular  subject  for  decision  must,  of  course, 
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be  in  Bome  manBer  developed  before  the  decision  can  'take 
place;  but  the  methods  generally  adopted  for  this  purpose 
differ  widely  from  that  which  belongs  to  the  common  law. 
(Steph.  PI.  124-'6 ;  Id.  (Tyler),  148.) 

The  modes  of  accomplishing  this  necessary  result,  besides 
that  of  the  common  law,  resolve  themselves  into  but  twOj  of 
which  one  is  only  a  modification  of  the  other. 

Ist,  Each  par^  may  narrate  his  story  at  large,  and  the  tri- 
bunal, &om  the  conflicting  statements,  may  collect,  as  best  it 
may,  the  real  point  or  points  of  controversy.  (Steph.  PL 
125  ;  Id.  (Tyler),  148.) 

This  plan,  which  is  substantially  that  of  the  Koman  law,  is 
adopted  in  those  courts  which  proceed  according  to  the  usages 
of  that  law,  such  as  with  us,  the  court  of  chancery.  See 
Sand's  Suit  in  Equity,  247,  n  *,  for  a  ridiculous  travesty  of 
chancery  pleading  actuaUy  exhibited  in  Mason  v.  Mason,  4 
H.  &  M.  414. 

2nd,  Each  party  may  make  his  statement  at  large  as  bef ore^ 
with  no  other  guide  but  the  pleader's  own  native  power  of 
analytical  aiTangement  and  lucid  narration;  and  then  the 
parties,  or  their  counsel,  or  or  some  official  of  the  court,  may 
be  required  to  review  the  statementSy  and  present  to  the  court 
an  abstract,  showing  the  essential  points  to  be  decided. 
(Steph.  PI.  125 ;  Id.  (Tyler),  148.) 

This  method,  it  will  be  observed,  differs  from  the  first  only 
in  relieving  the  judge  of  the  onerous  task  of  comparing  the 
narratives  of  the  parties,  and  extracting  thence  the  elements 
of  the  dispute,  by  devolving  it  upon  persons  who  probably 
are  less  competent  than  he  to  perform  it.  This  last  method 
is  that  practised  in  the  courts  of  Scotland. 

The  student  will  not  fail  to  note  the  important  particulars 
wherein  the  common  law  method  of  pleading  differs  from 
these,  in  obliging  the  parties  themselves  to  corrve  to  is^ue ; 
that  is,  so  to  plead'  as  to  develop  some  question  (or  issue)  by 
the  effect  of  their  own  allegationsy  and  to  offme  upon  this  grues- 
tion  as  the  point  of  decision  in  the  cause^  thus  rendering 
needless  any  retrospective  canvassing  of  the  pleadings  for  the 
purpose  of  ascertaining  the  gist  of  the  controversy.  (Steph. 
PI.  126 ;  Id.  (Tyler,)  148-  '9.) 

The  peculiar  advantages  of  this  common  law  method  of 
pleading  consists  chiefly  in  these  three  particulars^  namely : 

1.  It  attains  the  end  of  pleading  effectually,  by  causing  the 
parties  to  come  to  an  issue,  step  by  step,  without  confusion 
or  mistake. 

The  undisputed,  or  immaterial  matter,  which  every  contro- 
versy more  or  less  involves,  is  cleared  away  by  the  effect  of 
the  pleading  itself  ^  and  when  the  allegations  are  finished  the 
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essential  points  are  developed,  as  has  been  well  said,  like  the 
roots  of  an  equation. 

2.  It  brings  the  parties  to  issue  upon  a  single  point,  and 
with  dejiniteness  and' precision. 

3.  It  enables  the  parties  to  anticipate  the  points  on  which 
to  be  prepared  for  trial,  and  so  to  come  provided  accord- 

The  remarkable  pecnliarities  of  this  mode  of  pleading 
are  referred  by  Mr.  Stephen  to  the  following  causes,  namely: 

1.  The  altercation  was  at  common  law  originally  oral,  and 
this  method  was  recommended  by  the  important  aid  it  af- 
forded to  the  memory.     (Steph.  PI.  126  ;  Id.  (Tyler,)  149.) 

2.  The  modes  of  decision  at  common  law,  were  various  for 
different  kinds  of  questions,  and  this  system  discriminated 
lAi%  precise  point  of  dispute^  and  thereby  determined  what 
mode  of  decision  was  to  be  resorted  to.  (Steph.  PI.  127 ;  Id* 
(Tyler,)  149-'50.) 

3.  Questions  of  fact  were  principally  (although  not  in- 
variably) determined  at  common  law  hy  a  jury;  and  this  sys- 
tem produced  a  single  issue,  or  at  least  a  limited  number  of 
narrow  and  definite  issues,  fit  to  be  submitted  to  such  a  tri- 
bunal.    (Steph.  PL  127-'8,  133-'4  ;  Id.  (Tyler,)  150, 153-'4.) 

To  be  sure  each  and  all  of  these  causes  originally  existed 
on  the  continent  of  Europe,  as  well  as  in  England,  and  yet 
on  the  continent  this  method  of  altercation  is  now,  and  for 
centuries  has  been,  unknown.  But  that  is  because  on  the 
continent  the  ancient  Gothic  judicature,  of  which  these  prac- 
tices formed  a  part,  was  at  an  early  period  supplanted  by  the 
methods  of  the  Romun  law^  in  which  the  pleadings  were  in 
writing,  and  there  was  but  one  form  of  trial  for  aU  questions^ 
viz  :  a  trial  hy  the  judge  himself,  upon  examination  of  docu- 
ments, and  the  testimony  of  witnesses  adduced  before  him. 
On  the  other  hand,  in  the  courts  of  Westminster  Hall,  as  well 
as  in  Virginia,  the  law  of  trial  remains  withoiit  material  al- 
teration ;  and  with  respect  to  oral  pleading,  though  grown 
out  of  fashion,  yet  it  has  given  place,  not  to  allegations  formed 
upon  the  principles  of  the  imperial  practice,  but  to  supposed 
transcriptions  from  the  record.  Thus  preserving  in  the  writ- 
ten pleadings  the  style  and  method  of  those  formerly  delivered 
viva  voce  at  the  bar  of  the  court.  (Steph.  PI.  128-'9 ;  Id. 
(Tyler,)  150-'51.) 

The  objects  of  the  common  law  mode  of  pleading  have 
been  already  partially  stated. 

The  primary  purpose  is  to  produce  an  issue,  as  we  have 
seen ;  that  is,  a  point  affirmed  on  the  one  side,  and  denied  on 
the  other. 

But  this  is  not  the  only  purpose.  A  secondary  object  is  to 
impart  to  the  issue,  witKout  obscurity  or  confusion,  and  vnth- 
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out  prolixity  or  delay,  the  qualities  of  singleness^  certainty^ 
{or  particularity,)  and  materiality,  the  necessity  for  which  is 
obvious  enough,  and  for  a  further  exposition  of  which  the 
student  is  referred  to  Mr.  Stephen's  text.  (Steph.  PI.  130 
&  seq;  Id.  (Tyler,)  161  &  seq.) 

The  nature  of  pleading  at  common  law,  and  as  it  is  now 
conducted  substantially  in  Virginia,  may  be  illustrated  by 
the  following — 

Abstract  of  Peockedings  in  a  Supposed  Cause. 

A.  holds  a  bond  of  Z.'s  for  $1,000,  on  which  he  proposes  to 
institute  suit  by  causing  Z.  to  be  summoned  to  answer  his 
complaint,  which  purports  to  be  Aplea  of  debt.  At  the  re- 
turn-day of  the  summons,  (supposing  it  to  be  returned  "ea^ 
eeuted,^^)  and  from  time  to  time  afterwards,  the  following 
altercations  and  proceedings  might  occur: — 

Declaration.  A. — This  man  Z.  owes  me  $1,000,  as  appears 

by  his  bond  here,  which  I  now  produce  to  the 
court,  yet  he  has  not  paid  me. 

Oyer.  Z. — Let  me  hear  it  read! 

Pleas.  I  say  it  does  not  bind  me : 

1 ,  Because  I  was  an  infant  when  I  executed  it ; 

2,  Because  it  was  founded  on  an  tcsurious 
consideration; 

3,  Because  it  is  not  my  deed;  and 

4,  Because  the  plaintiff  afterwards  released 
the  bond  to  me  by  this  writing  here,  under  his 
seal,  which  I  no\f  produce  to  the  court. 

Demnrrer  to  Pleas.  A. — Stop!     I  say  you  cannot  make  more 

than  one  distinct  answer  to  my  demand ;  and  I 
submit  it  to  the  court. 

Joinder  in  Demurrer.  Z. — ^Let  the  court  say ! 

Judgm't  on  Demurrer.       CouET. — Defendant  by  the  common  law,  (it 

is  otherwise  by  statute,)  can  make  only  one 
answer. 

IML  reUeson4thplea.       Z. — ^Then  I  rely  on  the  fourth, — ^the  release. 

Beplioafcion.  A. — I  say  that  the  so  called   release  does 

not  bar  my  demand: 

1,  Because  it  was  obtained  from  me  by 
duress  of  violent  threats; 

2,  Because  I  delivered  it  to  W.  as  an  escrow, 
to  take  effect  only  on  condition  that  Z.  should 
deliver  me  a  horse  the  next  day,  which  he  did 
not  do. 

DemnirertoBeplicat'n.      Z. — Stopl      I  say  you  cannot  make  more 

than  one  distinct  answer  to  my  plea;  and  I  sub- 
mit it  to  the  court. 
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Joinder  in  Demurrer.  A. — ^Let  the  COurt  say  I 

Judgm't  on  Demurrer.       CouBT. — Plaintiff  is  not  permitted  by  the 

law  to  make  more  than  one  answer. 

Plaintiff  relies  on  second  A. — Then  I  rely  on  the  second^ — ^that  the  so- 
Eephoation.  galled  release  was  delivered  by  me  as  an  escrow. 

Eejoinder.  Z. — I  offered  to  deliver  the  horse,  and  you 

refused  to  receive  it. 

Demurrer  to  rejoinder.  A.— Stop !  I  admit  that  you  offered  to  de- 
liver the  horse,  and  that  I  refused  to  receive 
it ;  but  I  say  that  that  is  not  a  sufficient  answer 
to  my  replication,  for  you  do  not  say  that  you 
have  ever  since  been  ready  to  deliver  it;  I  sub- 
mit it  to  the  court,  if  that  is  not  necessary. 

Joinder  in  Demurrer.         Z. — ^Let  the  court  say  1 

Judgment  (fitwwO  on  De-     CouBT. — I   am  inclined  to  think  it  is  not 

murrer.  necessarv ;  but  I  will  take  time  to  consider. 

Demurrer  withdrawn        A. — 1  will  not  trouble  the  court  to  consider 

with  leaye.  .^.  j^^^  ^^  .^  permission,  I  will  withdraw  my 

objection  to  the  rejoinder,  and  answer  to  the  fact. 
Leaye  Given.  CouET. — Leave  is  given  of  course. 

Si^^joinder  and  Issue     A.— I  say  that  the  defendant  did  not  offer 
^  to  deliver  me  the  horse  as  he  has  said;  and  I 

submit  it  to  the  country. 
SimiKter  and  Issue.  Z. — And  I  do  the  like. 

Jury  impanneUed.  And  thereupon  comes  a  jury,  to  wit  Wouter 

Van  Twiller,  and  eleven  others,  who  being 
duly  elected,  tried  and  sworn  the  truth  to 
speak  upon  the  issue  joined,  upon  their  oath 

Verdict  do  say  that  the  said  Z.  did  not  offer  to  deliver 

the  horse  to  the  said  A.  as  the  said  Z.  hath  in 
pleading  alleged,  and,  therefore,  they  find  for 
the  plaintiff  the  debt  in  the  declaration  men- 
tioned, with  lawful  interest  from  the  1st  day 

Judgment  of  January,  18 — ,  until  paid.     Wherefore  it  is 

considered  by  the  court  that  the  plaintiff  recover 
against  the  defendant,  the  sum  of  one  thousand 
dollars,  with  interest  thereon,  after  the  rate  of 
six  per  centum,  per  annumj  from  the  Ist  day  of 
January,  in  the  year  of  our  Lord  eighteen  hun- 
dred and until  paid,  and  his  costs  by  him 

about  his  suit  in  this  behalf  expended;  and  the 
said  defendant  in  mercy,  &g. 

It  is  so  important  to  familiarize  the  student  with  the  actual 
employment  of  the  dialectics  of  pleading,  that  abstracts  are 
subjoined  of  two  or  three  cases  taken  from  Saunders'  Beports, 
the  great  treasure-house  of  the  doctrines  and  processes  appli- 
cable to  this  branch  of  the  law.     Pains  have  been  taken  to 
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divest  the  statements  of  the  facts,  and  the  alternate  alle- 
gations of  the  parties,  as  far  as  possible,  of  technicalities,  so 
that  it  is  hoped  the  reader  will  not  find  it  very  irksome  to 
give  careful  heed  to  these  illustrations. 

1.  Nicholas  Jevene  vs.  Howland  HarridgCj  and  Johanna 
his  wife — In  Debt.     (1  Saund.  1.) 

Reve  Levemere,  a  French  alien  artificer,  on  the  26th 
Kov.,  1663,  by  indenture,  leased  of  Nicholas  Jevens  certain 
premises  in  London,  described  as  a  ^^  brick  messuage  or  tene- 
msniy^^  for  seven  years  from  Christmas  following,  at  an  an* 
nual  rent  of  £20.  Levemere  entered  upon  the  premises  pur- 
suant to  the  lease,  and  dOth  Sept.,  1665,  he  died  intestate^ 
whereupon  administration  of  his  estate  was  committed  to 
Johanna,  wife  of  Bowland  Harridge,  and  she  and  her  hua- 
band  immediately  took  possession  of  the  premises,  in  pursu- 
ance of  the  lease  and  the  grant  of  administration,  and  were 
Jossessed  thereof.  On  the  feast  of  Annunciationy  (25th 
[arch,)  1666,  £10  rent  was  in  arrear,  and  for  that  Jevena 
brought  this  action  of  debt 

The  pleadings  were  in  substance  as  follows : 
Declaration : 

K.  J.  demands  of  R.  H.  and  J.,  his  wife,  administratrix  of 
K.  L.,  deceased,  £10,  which  they  owe  to  and  detain  from 
him ;  for  that  plaintiff,  on  the  26th  November,  1663,  was 
seised  in  fee  of  a  messuage  in  London,  and  on  that  day  by  in- 
denture (now  shown  to  the  court,)  leased  the  said  messuage  to 
R.  L.  in  his  life-time,  for  seven  years  from  25th  December, 
1663,  at  the  yearly  rent  of  £20,  payable  at  the  four  usual 
feasts,  namely,  \h%  Annunciation  (25th  March);  the  nativity 
of  John  the  Baptist  (24th  June) ;  St.  Michael  (29th  Septem- 
ber) ;  and  the  nativity  of  Christ  (25th  December),  of  each 
year,  and  B.  L.  entered  and  was  possessed  of  the  messuage 
accordingly,  and  died  possessed  30th  September,  1665.  The 
same  day  administration  of  R.  L.'s  estate  was  duly  granted 
to  the  defendant,  Johanna,  and  she  and  her  husband,  R.  H.^ 
immediately  entered  upon  the  messuage,  and  was  possessed 
of  the  same,  pursuant  to  the  lease  and  the  grant  of  adminis- 
tration ;  and  the  said  £10  for  the  rent  of  the  messuage  for  a 
half  year,  ending  25th  March,  1666,  were,  and  yet  are,  in 
arrear  and  unpaid,  whereby  an  action  has  accrued  to  the  plain- 
tiff to  demand  of  the  defendants  the  said  £10.  Yet  the  de- 
fendants have  not  paid  to  the  plaintiff  the  said  £10,  but  to 
pay  the  same  have  refused,  and  still  do  refuse,  to  the  plain- 
tiff's  damage,  £5,  and  therefore  he  brings  his  suit. 
Fleai 

The   said   defendants  come   and  crave  oyer  of  the  said 
indenture  of  lease,  and  it  is  read  to  them  in  these  words  [in- 
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denture  copied  verbatimj']  which,  being  read  and  heard,  the 
defendants  say  that  the  plaintiff  ought  not  to  maintain  his  ac- 
tion against  them,  because  they  say  that  by  statute  32  Henry 
YIII,  c.  16,  all  leases  of  any  dwelling  Juruse  or  8?iop  to  an 
alien  artificer  are  declared  to  be  void,  and  that  at  the  time 
of  the  demise  K.  L.  was  an  alien  and  an  artificer,  and  so  the 
said  lease  was  void.  And  this  the  defendants  are  ready  to 
verify.  Wherefore  ihey  pray  judgment  if  the  plaintiff  ought 
to  maintain  his  action  against  them. 

Demurrer  to  Plea : 

And  the  said  plaintiff  says  that  the  said  plea  is  not  sufii- 
cient  in  law. 

Joinder  in  Demurrer : 

And  tlie  said  defendants  say  that  the  said  plea  is  sufficient 
in  law. 

Ouria  vuU  Advisare : 

And  the  court  not  being  advised  of  the  judgment  to  be  ren- 
dered in  the  premises,  takes  time  until  Monday  next  to  con- 
sider thereof,  until  which  day  is  given  the  parties,  &c. 

Judgment : 

And  on  that  day  came  the  parties,  by  their  attornies,  and 
the  matters  of  law  arising  upon  the  plaintiff's  demurrer  to  the 
plea  being  argued,  it  seems  to  the  court  that  the  said  plea  is 
not  sufficient  in  law  to  bar  the  plaintiff's  demand.  Wherefore 
it  is  considered  by  the  court,  that  the  plaintiff  recover  against 
the  defendants  £10,  the  debt  in  .the  declaration  mentioned, 
and  his  costs  by  him  about  Ms  suit  in  this  behalf  expended. 
The  question  involved  in  the  demurrer  was  whether,  as 
the  defendant  had  not  said  in  his  plea  that  the  house  leased 
was  a  dwelling^  it  was  sufficiently  showed  to  be  such  by  being 
styled  a  messuage  in  the  indenture,  and  in  the  declaration, 
and  so  was  within  the  statute.  The  defendants  insisted  that 
the  word  messuage  meant  only  a  dwelling;  to  which  the  plain- 
tiff responded,  that  although  it  might,  and  did  mean  a  dwell- 
ing, in  conveyances^  so  as  to  pass  a  dwelling,  that  in  pleading 
the  word  was  allowed  to  describe  not  a  dwelling  only,  but  also 
sundry  premises  which  were  not  dwellings,  e.  g,  stables,  bams, 
chapels,  &c.,  of  which  instances  were  cited;  and  so  the  plea 
did  not  necessarily  bring  the  case  within  the  statute. 

Twysden  and  Wyndam,  Js.,  were  of  this  opinion;  Kelynge, 
C.  J.,  thought  otherwise;  and  Morton,  J.,  hesitated.  The  de- 
fendants, believing  that  the  judgment  would  be  against  them, 
paid  the  rent  and  charges,  and  so,  in  point  of  fact,  no  judg- 
ment was  given,  although  one  is  supposed,  for  the  purpose  of 
completing  the  illustration. 

The  action  is  in  the  debet  as  well  as  in  the  detinet^  although 
the  action  is  against  personal  representatives,  because  the  rent 
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accmed  during  the  occupancy  of  the  defendants,  who  are, 
therefore,  liable  de  bonis  propriiSj  (2  Lorn.  Ex.  441 ;  Bac. 
Abr.  Ex'ors,  (P.)  1);  and  bo,  consequently,  is  the  judgment. 

2.  Henry  Hawe  v.  John  Planner — ^In  Trespass  vi  et  armis. 
(1  Saund.  10.) 

Henry  Hawe,  on  Sunday,  August  21, 1664,  was  at  church 
in  the  parish  of  Wokingham,  and  during  the  service  kept 
his  hat  on,  when  John  Planner,  who  was  one  of  the  church- 
wardens, requested  him  to  take  his  hat  off,  which  Hawe  re- 
fused to  do;  whereupon  Planner  took  it  oif,  and  Hawe  brought 
this  action. 

The  pleadings  were  substantially  thus : 
Dedaration : 

H.  H.  complains  of  J.  P.  of  a  plea  of  trespass,  for  that  he 
on  the  4th  September^  1664,  with  force  and  arms,  made  an  as- 
sault upon  the  plaintiff,  and  beat,  wounded,  and  ill-treated 
him,  so  that  his  life  was  greatly  despaired  of,  and  other 
wrongs  to  him  did,  against  the  peace  of  the  king,  and  to  the 
damage  of  the  plaintiff,  £700;  and  therefore  he  brings  his 
suit. 

FleoBi 

And  the  said  defendant,  by  his  attorney,  comes  and  says 

that— 

Not  guilty^  1.  As  to  the  force  and  arms,  and  as  to  the 
wounding,  in  the  declaration  supposed,  he  is  not  guilty,  and 
thereof  he  puts  himself  upon  the  country. 

JuBtijicaiion^  2.  And  as  to  the  residue  of  the  ti*espass  in 
the  declaration  supposed,  the  defendant  says,  that  the  plain- 
tiff ought  not  to  maintain  his  action  against  him,  because  he 
says,  that  before,  and  at  the  time  of  the  supposed  trespass, 
the  defendant  was  one  of  the  church-wardens  of  the  parish 
of  Wokingham,  duly  elected  and  appointed,  and  the  plaintiff 
was  an  inhabitant  of  the  said  parish ;  and  that  before  the 
time  of  the  supposed  trespass,  to  wit :  on  the  21st  August^ 
1664,  being  Sunday,  the  plaintiff  was  in  the  church  of  the 
said  parish  during  the  time  of  divine  service ;  and   when 

Erayers  were  made,  iiTeverently  had  his  head  covered  with 
is  hat,  whereupon  the  defendant,  as  church-warden,  admon- 
ished and  requested  him  to  uncover  his  head,  which  the  plain- 
tiff refused  and  neglected  to  do ;  and  thereupon  the  defen- 
dant took  his  hat  from  his  head,  as  it  was  lawful  for  hinn  to 
do ;  and  this  is  the  same  assaulting,  beating,  and  ill-treating 
of  which  the  plaintiff  complains ;  withovi  tAiSy  that  the  de- 
fendant is  guilty  of  the  said  assaulting,  beating,  or  ill-treat- 
ing on  the  4th  September,  or  at  any  other  time  than  on  the 
said  21st  August,  1664,  or  otherwise,  as  the  plaintiff  com- 
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plains.    And  this  the  defendant  is  ready  to  verify.     Where- 
fore he  prays  judgment,  if  the  plaintiff  ought  to  maintain 
his  action  against  him. 
Sqplication : 

And  the  said  plaintiff,  by  his  attorney,  comes  and  says 
that— 

Joinder  of  issue  as  to  first  pUa^  1.  That,  as  to  the  first  plea 
of  the  said  defendant,  whereof  he  hath  put  himself  upon  the 
country,  the  plaintiff  doth  the  like. 

Demurrer  to  second ptea,  2.  And  that  as  to  the  second  plea 
of  the  said  defendant,  the  same  is  not  sufficient  in  law. 
Sejoinderi 

And  the  said  defendant,  by  his  attorney,  comes  and  says 
that— 

Joinder  in  demurrer  to  second  plea.     The  said  second  plea 
is  sufficient  in  law. 
Curia  wit  Advisare : 

And  the  court  not  being  advised  of  the  judgment  to  be  ren- 
dered in  the  premises,  takes  time  until  Friday  next  to  con- 
sider thereof,  until  wlach  day  is  given  the  parties,  &c. 
Judgment : 

And  on  that  day  came  the  parties,  by  their  attomies,  and 
the  matters  of  law  arising  upon  the  plaintiff's  demurrer  to  the 
defendant's  second  plea  being  argued,  it  seems  to  the  court 
that  the  said  second  plea  is  sufficient  in  law  to  bar  the  plain- 
tiff from  maintaining  his  action.  Therefore  it  is  considered 
by  the  court  that  the  plaintiff  take  nothing  hy  his  billy  but  for 
his  false  clamor  be  in  mercy,  &c.,  and  that  the  defendant  go 
thereof  without  day  and  recover  against  the  plaintiff  his  cost« 
by  him  about  his  defence  in  this  behalf  expended. 

Upon  the  demurrer,  it  was  argued  that  the  plaintiff's  irre- 
verent behavior  was  only  punishable  in  the  ecclesiastical  ccmrt^ 
and  did  not  justify  the  church-warden  in  puUing  off  the  hat, 
because  that  tended  to. a  breach  of  the  peace.  One  judge 
(Twysden)  was  of  that  opinion,  but  the  others  were  of  opinion 
that  the  defendant  acted  legally. 

The  form  of  the  second  plea  was  also  objected  to,  in  that 
the  defendant  had  traversed  (or  denied)  the  battery  on  the 
4th  September^  as  alleged  by  plaintiff,  when  he  ought  to 
have  justified  on  that  day  widiout  any  traverse ;  for  in  effect 
it  was  a  denial  of  the  time  stated  by  the  plaintiff,  which  waa 
immaterial ;  and  it  was  further  objected,  that  taking  off  the 
plaintiff's  hat  was  no  battery,  and  so  the  plea  neither  con- 
fesssd  nor  justified  anything.  But  neither  objection  prevailed, 
althougli  the  first  might  have  been  sustained  on  special  de^ 
murrer.  The  second  had  no  force,  for  taking  off  the  hat,  if  it 
had  been  unlawful  to  do  it,  was  a  battery ,  as  is  any  unlawful 
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'  imposition  of  hands,  and  so  the  plea  did  substantially  confess 
and  avoid  the  plaintiff's  action. 

3.  John  Birks  v.  Burrowes  Trippet — In  Trespass  on  the 
case  in  assumpsit.     (1  Saund.  28,  c.) 

John  Birks,  a  Yorkshire-man,  having  a  claim  against  one 
Burrowes  Trippet,  an  attorney,  for  pasturing  a  horse  and  cer- 
tain cattle,  and. for  doctoring  the  cattle,  and  also  for  a  heating 
which  Trippet  had  given  him,  the  parties  agreed  to  submit 
the  matters  of  difference  between  them  to  the  arbitrament 
and  award  of  one  Francis  Barker,  and  entered  into  a  writing 
to  forfeit  mutually  £40,  or  to  stand  to  his  award.  Barker 
made  his  award,  that  Trippet  should  pay  Birks  lOs.  for  the 
beating,  20s.  for  curing  a  horse,  10s.  for  curing  an  ox,  and 
£4  for  his  law-expenses,  in  all  £6;  whereupon  mutual  re- 
leases were  to  be  executed,  and  Trippet  was  to  deliver  to 
Birks  a  certain  fine  betweeji  him  and  one  Mariot.  Trippet 
refused  to  abide  by  the  award,  upon  the  ground  that  the  ar- 
bitrator had  been  guilty  of  mis-conduct  in  not  considering 
and  allowing  a  claim  for  attorney's  services,  amounting  to  £4, 
which  he  asserted  against  Birks ;  and  thereupon  Birks  brought 
this  action. 

The  pleadings,  &c.,  were  in  substance  as  follows : 
Declaration : 

J.  B.  complains  of  B.  T.  of  a  plea  of  trespass  on  the  case  in 
assumpsit  for  this,  to  wit :  that  whereas  divers  quarrels  and 
disputes  were  depending  between  the  plaintiff  and  defendant, 
in  order  to  make  a  final  determination  thereof,  and  of  all 
other  causes  of  action  then  depending  between  them,  they 
mutually  agreed,  14th  April,  1666,  at  Doncaster,  in  York- 
shire, to  submit  to  the  award  of  Francis  Barker  upon  the 
premises.  And  afterwards,  on  the  same  day,  in  considera- 
tion*of  the  premises,  the  defendant  promised  the  plaintiff, 
that  if  he  did  not  stand  to  Barker's  award,  he  would  pay  the 
plaintiff  £40  whenever  he  ehoidd  he  tJiereto  required.  That 
the  arbitrator,  21st  April,  1666,  awarded  that  defendant 
should  pay  plaintiff  10s.  for  damages  sustained  by  plaintiff 
in  an  action  of  trespass  and  assault  against  defendant;  20s. 
for  pasturing  defendant's  horse;  lOs.  for  keeping  and  curing 
certain  cattle  of  defendant ;  and  £4  for  plaintiff's  costs  at 
law  about  the  divers  differences  between  the  parties ;  which 
sums,  amounting  in  all  to  £6,  defendant  was  to  pay  plaintiff, 
23rd  April,  1666,  at  a  place  named.  And  also  that  defen- 
dant should  deliver  to  plaintiff  a  certain  fine  between  plaintiff 
and  one  Maiiot.  And  also  that  plaintiff  should  desist  from 
further  prosecution  of  defendant  at  the  general  sessions  of 
the  peace.     And  that  the  parties  should  mutually  execute 
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general  releases  to  one  another.  Plaintiff  avers,  that  although 
he  has  performed  the  said  award  in  every  particular  on  his 
part,  yet  that  the  said  defendant  has  not  paid  the  said  £6, 
nor  any  part  thereof,  according  to  the  award,  nor  delivered 
the  fine;  nor  has  he  paid  to  the  plaintiff  the  said  £10,  as  he 
agreed  to  do,  to  the  damage  of  plaintiff  £100,  and  therefore 
he  brings  his  suit. 

Flea: 

And  the  said  defendant,  by  his  attorney,  comes  and  says, 
that  the  said  plaintiff  ought  not  to  maintain  his  action,  be- 
cause he  says  that  it  is  true  he  agreed  to  stand  to  the  award 
of  the  said  Francis  Barker,  as  the  plaintiff  states ;  but  that 
before  Barker  made  his  award,  to  wit,  on  the  20th  April, 
1666,  the  plaintiff  was  indebted  to  him  £4  for  attorney's  fees, 
which  the  said  defendant  on  that  day  made  to  appear  to  the 
arbitrator,  and  requested  him  to  allow  it;  but  the  said  arbitra- 
tor made  his  award  on  the  20th  April,  1666,  without  consid- 
ering or  aUowing  his  said  demand.  And  this  the  said  defend- 
ant is  ready  to  verify.  Wherefore  he  prays  judgment  if  the 
said  plaintiff  ought  to  maintain  his  action  against  him. 

Replication: 

Demurrer  to  plea.  And  the  said  plaintiff,  by  his  attorney, 
comes  and  says  that  the  said  plea  ie  not  mfficient  in  law, 

Bejoinder: 

Joinder  in  Demurrer.  And  the  said  defendant,  by  his  at- 
torney, comes  and  says  that  the  said  plea  is  suffideivt  in  law. 

Curia  wit  Advieare  : 

And  the  court  not  being  advised  of  the  judgment  to  be 
rendered  in  the  premises,  takes  time  antil  Tuesday  next  to 
consider  thereof,  until  which  day  is  given  the  parties,  &c. 

Judgment : 

And  on  that  day  came  the  parties  by  their  attomies,  and 
the  matters  of  law  arising  upon  the  plaintiff's  demurrer  to  the 
defendant's  plea  being  argued  by  counsel,  it  seems  t«  the 
court  that  the  declaration  of  the  said  plaintiff  is  not  suffir 
dent  in  law.  Wherefore  it  is  considered  by  the  court  that 
the  plaintiff  take  nothing  by  his  bill,  but  for  his  false  clamor 
be  in  mercy,  &c.,  and  that  the  said  defendant  go  thereof  with- 
out day,  and  recover  against  the  plaintiff  his  costs  by  him 
about  his  defence  in  this  behalf  expended. 

It  is  an  established  rule  that,  upon  a  demurrer,  the  court 
is  to  consider  the  lohole  record^  and  to  give  judgment  for  the 

farty  who  upon  the  whole  appears  to  be  entitled  to  it.  (St. 
1.  144.)    The  court  here,  therefore,  although  the  plea  was 
undoubtedly  bad, — being  virtually  an  appeal  from  the  judg- 
ment of  the  arbitrator,  which,  for  tlie  most  part,  is  final, — 
yet  was  obliged  to  give  judgment  against  the  plaintiff  upon 
Vol.  rv.— «6 


562  YINDIOATLNG,  ETC.,  BIGHTS  VIOLATED.  [bOOK  IT. 

the  declaratioD,  the  defect  in  which  consisted  in  not  having 
averred  an  actiud  request  to  defendant  to  pay  the  £40.  if 
one  promise  to  pay  upon  request  a  debt  akeady  due,  no  re- 
quest is  requisite;  but  where  the  promise  is  to  pay  a  collate- 
ral sum,  as  in  this  case,  on  request,  there  is  no  precedent  duty, 
and  an  actual  request  must  be  made  before  any  cause  of  ac- 
tion arises,  and  of  course  such  request  must  be  averred.  (1 
Saund.  33  a  &  n  (2);  Sehnan  v.  King,  3  Cro.  (Jac.)  183; 
Hill  V.  Wade,  Id.  523 ;  Waters  v.  Bridge,  Id.  639.) 
2«.  The  History  of  Pleading. 

It  appears  from  Glanvil  (A.  D.  1187),  and  from  Bracton 
(A.  D.  1263),  that  during  the  reigns  of  Henry  11,  (from  A.  D. 
1154:  to  A.  D.  1189),  of  Kichard  I,  (from  A.  D.  1189  to 
1199),  of  John  (from  A.  D.  1199  to  1216),  and  of  Henry 
in,  (A.  D.  1216  to  1272),  very  little  order  or  science  pre- 
vailed in  the  practice  of  pleading.  But  in  the  time  of 
Edward  I,  (A.  D.  1272  to  1307),  there  seems  to  have  been 
a  sudden  and  marked  advance.  From  a  record  cited  by  Mr. 
Beeves  of  21  Edward  I,  (A.  D.  1293),  we  find  the  narratio 
or  declaration  drawn  with  form  and  precision,  and  liable  to 
be  excepted  to  if  deficient  in  either  of  those  qualities,  (2 
Beeves'  History  of  the  English  Law,  264  to  266);  and  the 
year-books  (reports  annually  published)  of  Edward  II's  time, 

Erove  not  only  that  the  fundamental  principles  of  pleading 
ad  become  well  established,  but  that  many  of  its  more  sub- 
tle and  artificial  rules  were  beginning  to  be  observed,  (St. 
PI.  (Tyler,)  App'x,  xxxvi,  &c.  n  38.)  And  the  system  thence- 
forward continued  to  advance  until  the  reigns  of  Henry  VI,* 
(A.  D.  1422  to  1461),  and  Edward  IV,  (A.  D.  1461  to  1483), 
when  it  was  cultivated  with  such  industry  and  success  as  to 
raise  it  to  a  sudden  perfection  in  a  few  years.  (3  Beeves' 
Hist.  Eng.  Law,  424.)  It  was  in  the  latter  reign  that  Lit- 
tleton took  occasion  in  his  ^^Tenures^^  to  speak  of  it  thus: 
^And  know,  my  son,  that  it  is  one  of  the  most  honorable, 
laudable,  and  profitable  things  in  our  law,  to  have  the  science 
of  weU-pleading  in  actions  real  and  personal ;  and,  therefore, 
I  counsel  thee  especially  to  employ  thy  courage  and  care  to 
learn  this."  Upon  whic^  Lord  Coke  delivers  this  comment : 
.  "Here  is  to  be  observed  the  excellency  of  good-pleading,  and 
Littleton's  grave  advice  that  the  student  should  employ  his 
courage  and  care  for  the  attaining  thereof,  which  be  shall 
attain  unto  by  these  means:  first,  by  reading;  secondly,  by 
observation  ;  and  thirdly,  by  use  and  exercise.  For  in  ancient 
times  the  sergeants  and  appreiltices  of  the  law  did  draw  their 
own  pleadings,  which  made  them  good  pleaders.  And  in 
this  sense  plwcitum  may  be  derived  from  a  plaoendOy  quia 
omnibus  placet  r    (3  Th.  Co.  lit.  376.) 
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Coke  indeed  refers  the  perfection  of  the  art  of  pleading 
to  the  reign  of  Edward  III,  (A.  D.  1327  to  1377),  instead  of 
as  stated  above,  upon  the  authoritv  of  Mr.  Reeves,  to  the 
times  of  Henry  VI  and  Edward  IV,  (A.  D.  1422  to  1483) ; 
and  in  that  Sir  M.  Hale  concurs  with  Coke,  (Hale's  Hist. 
Com.  Law,  212).  "  In  the  reign  of  Edward  HI,"  sajs  Coke, 
"  pleadings  grew  to  perfection  without  lameness  and  curiosity, ^^ 
And  Lord  Hale  observes,  that  though  pleadings  in  the  time 
of  Henry  VI,  Edward  IV,  and  Henry  VII,  (A.  D.  1422  to 
1509)  were  "far  shorter  than  afterwards,  especially  after 
Henry  VHI,  (A.  D.  1509  to  1547),  yet  they  were  much 
longer  than  in  the  time  6f  King  Edward  IH;  and  the 
pleaders,  yea  and  the  judges  too,  became  somewhat  too 
curious  therein.  So  that  art  or  dexterity  of  pleading,  which 
in  its  use,  nature,  and  design,  was  only  to  render  the  fact 
plain  arid  intelligible,  and  to  bring  the  matter  to  Judgment 
with  a  convenient  certaintt/y  began  to  degenerate  from  its 
primitive  simplicity  and  the  true  use  and  end  thereof,  and 
to  become  a  piece  of  nicety  and  curiosity^  (Hale's  Hist. 
Com.  Law,  212.)  And  Lord  Hale  accounts  for  this  needless 
length  and  nicety  in  part,  by  the  fact  that  the  pleadings  were 
mostly  drawn  by  clerks,  who  were  paid  in  proportion  to  their 
length,  and,  therefore,  took  care  not  to  study  brevity.  (Hales 
Hist.  Com.  Law,  213.) 

These  faults  in  the  system  of  pleading  were  not  undis- 
cemed  nor  undeplored,  and  from  time  to  time  the  legis- 
lature essayed  to  remedy  them,  timidly  and  imperfectly 
enough,  it  must  be  admitted,  until  the  statute  3  &  4  Wm. 
IV,  c.  42,  delegated  to  the  judges  the  task  of  reform.  (St. 
PI.  (Tyler,)  Pref.  x.  vi;  St.  PI.  (Ed.  1845,)  452  &  n  (39);  Id. 
Pref.  iii.)  In  pursuance  of  this  statute,  thejudges  pro- 
mulgated the  rules  of  court  of  Hilary  term,  4  Wm.  IV,  (A. 
D.  1834),  which  effected  important  changes  in  the  rules  and 
forms  of  pleading.  Amongst  other  reforms  those  rules  did 
away  with  certain  loose  forms  of  statement  in  pleas,  known 
as  the  general  issues,  and  substituted  therefor  more  specific 
allegations,  better  adapted  to  the  object  of  ascertaining  with 
definiteness,  the  subject  of  dispute.  (St.  PI.  (Ed.  1845,) 
156;  Id.  App'x,  Ivi.  &  seq.  n  (44).)  They  also  introduced 
certain  other  provisions  tending  to  abbreviate  the  pleadings^ 
by  allowing  the  omission  of  merely  formal  allegations,  and 
the  like  (Ibid) ;  and  most  of  these  laMer  (but  .unfortunately 
not  the  former^  have  found  a  place  in  our  Code.  (V.  C. 
(1873,)  c.  167,  §  18  to  81.)     But  see  V.  C.  1873,  c.  172,  §  49. 

But  in  New  York,  Missouri,  Alabama,  Mississippi,  South 
Carolina,  Georgia,  Arkansas,  Texas,  and  doubtless  in  other 
States,  and  strange  to  say,  in  England  also,  the  common  law 
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system  of  pleading  has  received  a  shock  so  severe  as  well 
nigh  to  overthrow  it  altogether.  (3  Rob.  Pr.  (2nd  ed.)  485, 
487,  490.)  But  even  in  those  States  the  practitioner  will 
derive  not  a  little  aid  from  an  acquaintance  with  the  princi- 
ples of  logical  analysis,  and  rigorous  precision  of  thought 
and  expression  inculcated  by  the  method  of  the  common  law, 
whose  superiority  has  often  been  vindicated  by  the  judges 
engaged  in  administering  the  new  system.  Thus,  Chief-Jus- 
tice Gibson,  of  Pennsylvania,  (where  the  pleading  has  been 
very  loose  for  more  than  fifty  years),  declares  that  known 
modes  of  proceeding  according  to  the  common  law,  ought 
never  to  he  changed^  but  to  avoid  some  practical  mischief  or 
serious  inconvenience.  (2  Penrose  ife  Watts,  494.)  And  in 
another  case  in  the  same  State,  Ross  J.  testifies  still  more 
decidedly  to  the  mischiefs  arising  from  a  departure  from  the 
common  law.  "  It  is  much  to  be  regretted,"  says  he,  "  that 
such  laxity  of  pleading  has  ever  been  tolerated,  more  espe- 
cially when  the  case  involves  the  solution  of  important  and 
complicated  questions."  '^To  the  act  dispensing  with  com- 
mon law  pleading,"  he  adds,  ^^professional  indolence  or  neg- 
ligence has  frequently  resorted,  as  an  easy  mode  of  avoiding 
the  trouble  necessary  to  such  a  perfect  understanding  of  the 
case  as  would  be  requisite  to  adapt  the  declaration  or  pleas 
to  the  particular  circumstances  existing  in  it."  So  yet 
another  distinguished  Pennsylvanian  judge  (Duncan,)  thought 
the  act  abolishing  pleading  9^  fruitful  source  of  writs  of  error. 
(8  Serg.  &  R.  265.) 

But  unhappy  in  its  effects  as  the  Pennsylvanian  statute  is, 
it  is  said  that  all  the  reported  cases  arising  under  it  for  half 
a  century^  fall  short  of  those  which  arose  under  the  New 
York  "  Code  of  procedure  "  in  fve  years.  (3  Rob.  Pr.  (2nd 
ed.)  490.)  One  of  the  New  York  judges  speaks  of  it  as  a 
"  new  and  untried  way,"  (Haire  v.  fiaker,  1  Seld.  363),  and 
others  rejoice  at  having  discovered  that  the  legislature  in- 
tended to  preserve  as  many  of  the  rules  of  the  common  law 
as  are  consistent  with  the  new  forms  of  pleading.  (Knowles 
V.  Gee,  8  Barb.  305.) 

In  Kentucky  also,  which  has  recently  manifested  some 
•  disposition  to  return  to  the  common  law,  it  is  held,  that  whilst 
the  distinction  between  the  several  kinds  of  actions  is  abol- 
ished, even  as  between  those  founded  in  tort,  and  those 
founded  in  contract,  yet  what  facts  do  constitute  a  cause  of 
action  is  determined  by  the  general  rules  or  principles  of  law, 
respecting  rights  and  vtrongs,  and  by  a  long  course  of  adju- 
tdication  and  practice,  applying  those  rules  to  particular  ae- 
tions  under  the  long  established  rule  of  pleading,  that  the 
declaration  micst  state  the  facts  which  constiftUe  the  cause  of 
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action*     (Hill  v.  Barrett,  &c.,  14  B.  Monroe,  85 ;  3  Rob.  Pr. 
(2iid  ed.)  492.) 

The  Texas  system  has  called  down  a  yet  severer  stricture 
from  a  yet  higher  source.  The  supreme  court  of  the  United 
States,  in  a  case  which  came  up  from  the  district  court  of 
the  United  States  for  the  district  of  Texas,  animadverts  thus 
upon  it :  ^'  Had  this  case  been  conducted  on  the  principles  of 
pleading  and  practice  known  and  established  by  the  common 
law,"  says  Mr.  Justice  Grier,  delivering  the  opinion  of  the 
court,  (being  himself  a  Penngylvanian  jurist^  and,  therefore, 
not  a  stranger  to  the  merits  and  demerits  of  the  new  pro- 
cedure), '^  a  short  declaration  m  assumpsit,  a  plea  of  non-as- 
sumpsit, and  of  non-assumpsit  infra  sex  annos,  would  have 
been  sufBcient  to  prepare  the  cause  for  trial  on  ite  true  merits. 
But  unfortunately  the  district  court  (of  Texas)  has  adopted 
the  system  of  pleading  and  code  of  practice  of  the  State 
courts ;  and  the  record  before  us  exhibits  a  most  astonishing 
congeries  of  petitions  and  answers,  amendments,  demurrers, 
and  exceptions, — a  wrangle  in  writing  extended  over  more 
than  twenty  pageSy  and  continued  nearly  two  years,  in  which 
the  true  merits  of  the  case  are  overwhelmed  and  con- 
cealed in  a  mass  of  worthless  pleadings  and  exceptions,  pre- 
senting some  fifty  points,  the  most  of  which  are  wholly  irrele- 
vant, and  serve  only  to  perplex  the  court,  and  impede  the  due 
administration  of  justice.  The  merits  of  the  case,  when  ex- 
tricated from  the  chaos  of  demurrers  and  exceptions  in  which 
it  is  enveloped,  depend  on  two  or  three  questions,  simple  and 
easily  decided."  (Randon  v.  Toby,  11  How.  517.) 
3**.  The  Alternate  AUegatians  in  Pleading. 

The  pleadings  are  conducted,  as  we  have  seen,  by  each 
party  making  his  statement  alternately,  subject  to  certain 
rules  which  are  intended  to  impart  to  the  issue  (which  it  is 
one  principal  object  to  prodicce,)  the  qualities  of  materiality, 
singleness,  and  certainty,  and  to  avoid  at  the  same  time  both 
obscurity  and  prolixity.  To  several  of  the  most  usual  of  these 
alternate  allegations  distinctive  names  have  been  given,  thus :  , 

The  plaintiff's  complaint  is  styled  the  declaration — ^in 
Latin*  narratio,  (often  abbreviated  to  narr^o,)  and  in  Norman 
French,  conte. 

The  defendant's  answer  to  the  complaint  or  declaration  is 
denominated  the  plea. 

The  plaintiff's  reply  to  the  plea,  is  the  replication. 

After  which  come,  in  succession,  the  rejoinder  and  sur- 
rejoinder, the  rebutter  and  sur-rebuUer. 

Thus  the  plaintiff's  pleadings,  as  far  as  they  have  distinct 
names,  are  the  declaration,  the  replication,  the  sur-rejoinder^ 
and  sur-rebutier ;  and  those  of  the  defendant  are  the  pleay 
the  rejoinder,  and  the  rebutter. 
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It  may  possibly  happen  that  the  altercation  will  extend  be- 
yond a  sur-rebutter,  although  in  practice  it  very  seldom  goes 
so  far ;  but  no  names  are  assigned  to  any  subsequent  pleading. 
An  issue  is  commonly  arrived  at  upon  the  replicationj  at 
farthest. 

It  is  proposed  now  to  make  such  explanations  as  may  be 
necessary  touching  each  of  these  parts  of  the  pleading. 
W.  C. 
1*.  The  Declaration. 

This,  we  have  seen,  is  called  in  Latin,  narratiOj  and  in 
French,  conte.  The  latter  phrase  is  to  this  day  familiarly 
used  in  real  actions  as  a  synonyme  for  declaration ;  and  in 
peraonal  actions  it  is  employed  to  designate  the  several  vary- 
ing statements  of  the  cause  of  action,  which,  in  order  to 
meet  different  possible  phrases  of  proof,  are  sometimes  in- 
troduced, under  the  name  of  counts^  into  one  declaration. 

These  counts  will  be  illustrated  in  due  time  by  copious 
forms. 

At  present  let  us  enquire,  (1),  When  and  where  the  de- 
claration is  to  be  filed ;  (2),  The  proceedings  by  the  defen- 
dant when  the  declaration  is  not  duly  filed;  (3),  The  form 
of  the  declaration ;  and  (4),  The  doctrine  touching  office 
judgments ; 
W.  C. 
1®.  When  and  Where  the  Declaration  is  to  be  Filed. 

The  declaration  is  to  be  filed  in  the  clerk*s  office  of  the 
court  where  the  suit  is  instituted,  on  the  rule^y  to  which 
the  process  is  returnable ;  or  if  it  be  returnable  in  term^  at 
the  first  rule-day  after  the  return-day;  (V.  C.  1873,  c. 
167,  §  5;  Kyles  v.  Ford,  2  Ran.  8;)  or  in  ejectment^  in 
term.     (V.  C.  1873,  c.  131,  §  12.) 

And  at  the  same  time  the  plaintiff  gives  the  defendant  a 
Tvle  toplead^i  as  it  is  called,  which  consists  simply  in  a  Tnemo- 
randum  entered  by  the  derk,  as  of  course  in  the  rule-book, 
requiring  the  defendant  to  plead  at  the  next  rules,  or  if  in 
ejectment,  the  declaration  be  filed,  as  it  may  be,  in  courts 
the  order  requires  the  defendant  to  appear  and  plead  within 
such  time  a^  may  be  prescribed  by  the  court.  (V.  C,  1873, 
c.  131,  §  12.)  Of  this  rule  or  order  the  defendant,  in  all 
other  actions  than  ejectment,  is  bound  to  take  notice,  as  he 
is  also  of  all  that  passes  in  court  or  at  rules,  after  he  has 
been  once  summoned,  and  we  shall  see  presently  the  con- 
sequence of  his  disregarding  this  obligation.  In  ejectment, 
for  a  reason  not  perceived,  (unless  it  be  out  of  regard  to 
the  value  attached  to  real  property,)  the  rule  m,vst  be  served 
on  the  defendant  before  any  further  proceedings  can  be 
had  against  him.     (V.  0.  1873,  c.  131,  §  1.)     Nor  is  it  al- 
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'  lowable  to  enter  a  common  order ^  or  any  other  rule^  against 
a  defendant  until  the  declaration  is  fled,  (Waugh  v. 
Carter,  2  Munf.  883.)  And  a  writing  which,  although  it 
purports  to  be  a  declaration,  yet  leaves  blank  the  sums, 
date  of  contract,  and  damages,  is  tantamount  to  no  decla- 
ration at  all.  (Blane  v.  Sansum,  2  Call.  495.) 
2®.  Proceedings  by  Defendant,  when  Declaration  is  not  duly 
Kiled, 

Let  us  now,  for  a  moment,  direct  our  attention  to  the 
defendant.  If  he  wishes  to  be  prompt  in  making  his  de- 
fence, he  may  enter  his  appearance  with  the  clerk,  upon 
the  rule-book,  at  the  time  when  the  declaration  oiight  to  be 
fled ;  and  if  it  be  not  filed  accordingly,  he  may  give  the 
plaintiiF  a  rule  to  declare ;  and  if  the  plaintiff  fails,  in  com- 
pliance with  that  rule,  to  file  his  declaration  at  the  succeed- 
ing rule-day,  or  if  at  any  time  after  defendant's  appear 
ance  the  plaintiff  fails  to  prosecute  his  suit,  he  is  non-suited^ 
and  pays  to  the  defendant  $5  damages,  besides  his  costs. 
(V.  0.  1873,  c.  167,  §  5.)  It  is  customary,  however,  for 
the  court,  upon  application  of  the  plaintiff,  before  the  end, 
or  before  the  15th  day  of  the  next  term,  (whichever  shall 
first  happen),  to  set  the  non-suit  aside.  (V.  C.  1873,  c.  167,  § 
45,  52;  Lipscomb's  Adm'r  v.  Littlepage,  1  H.  <fe  M.  H.  63; 
Southall  V.  Exchange  Bank,  12  Grat.  315.) 

And  yet  further,  to  prevent  neglect  on  the  part  of 
plaintiffs  in  maturing  their  causes,  it  is  provided  that  if 
three  months  elapse  after  the  process  is  retured  "  executed^'* 
as  to  one  or  more  of  the  defendants,  without  the  declara- 
tion being  filed,  the  clerk  shall  enter  the  suit  dismissed^ 
although  none  of  the  defendants  may  have  appeared  ( Y.  C. 
1873,  c.  167,  §  6) ;  but  if,  before  the  clerk  performs  this 
duty,  and  actually  enters  the  order  of  dismissal,  the  decla- 
ration is  filed,  and  defendant  pleads  to  it,  without  insisting 
upon  the  dismissal  of  the  action,  he  thereby  waives  the  06- 
jection.  (Buchanan  v.  King's  Heirs,  28  Grat.  418.) 
3®.  The  Form  of  the  Declaration. 

The  next  inquiry  relates  to  ih^form,  of  the  dedarationy 
under  which  head  we  must  notice,  (1),  The  parts  of  which  a 
declaration  consists ;  (2),  The  general  principles  to  be  ob- 
served in  constructing  it;  and  (3),  Two  or  three  illustrative 
specimens  of  declarations; 
W.  C. 
V.  The  Parts  of  which  a  Declaration  consists. 

A  competent  apprehension  of  the  nature  and  object  of 
the  several  parts  of  a  declaration,  or  other  pleading,  wiU 
materially  assist  the  practitioner  in  that  analysis  of  the 
forms  to  which  he  must  aspire,  and  will  not  only  enable 
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him  occasionally  to  dispense  with  a  formrbook,  when  one 
is  not  accessible,  bnt  will  put  it  into  his  power  to  subject 
his  adversary's  pleadings  to  a  critical  examination,  and 
even  to  correct  the  form-books  themselves. 

The  parts  of  which  a  declaration  consists,  are  (1),  The 
tide  of  the  courts  and  statement  of  the  rules  when  filed ;  (2), 
The  queritur,  or  statement  of  the  general  natnre  of  the 
action;  (3),  The  formal  statement  of  the  cause  of  action, 
with  particulars ;  (4),  The  breach  (where  the  action  is  ex- 
contractu)'^  and  (5),  The  ^production  of  suits  ; 
W.  C. 
1«.  The  Title  of  the  Court  and  Statement  of  the  Rules,  when 
the  Declaration  is  Filed. 

It  is  an  ancient  rule  of  the  art  that  all  pleadings  shall 
be  properly  entitled  of  the  courts  and  also  of  the  term  at 
which  they  are  filed ;  and  by  the  Rules  of  Hilary  Term, 
3  William  IV  (1884),  in  England,  they  are  required  to 
be  entitled  of  the  day  of  the  month  and  year  when  they 
are  pleaded.  (St.  PL  (ed.  1845),  441);  1  Chit.  PL  291); 
St.  PL  (Tyler's  ed.)  383.) 

The  reason  for  requiring  the  court  to  be  stated  seems 
to  be  simply  in  order  to  determine  from  the  internal  evi- 
dence of  the  pleading  itself,  without  troubling  the  offi- 
cers of  the  court  waere  it  belongs^  so  as  to  avoid  con- 
fusion. The  purpose  in  requiring  the  term,  and  more 
recently  the  very  day  of  filing  to  be  stated,  would  appear 
to  be  to  prevent  a  cause  of  action  from  being  embraced 
in  the  suit  which  accrued  after  the  action  was  instituted. 
(1  Chit.  PL  292.) 

The  rule  in  Virginia  is,  that  all  pleadings  must  be 
properly  entitled  oj  the  court,  and  of  the  rules  at  which 
they  arefled^  (1  Rob.  Pr.  (Ist  ed.)  152),  although  it  is 
quite  common  to  omit  the  rules,  whereby  there  is  de- 
volved upon  the  clerk  the  necessity  of  noting  upon  the 
pleading  when  it  was  fled, — ^a  t^sk  which,  if  there  was^ 
much  business  in  the  court,  might  be  extremely  onerous. 
See  2  Tuck.  Com.  248. 
2«.  The  Queritur. 

The  function  of  the  queritur,  (so  called  because  that 
was  the  significant  JMtin  word  of  the  clause),  is  to  set 
out  the  names  of  the  parties,  plaintiff  and  defendant^ 
with  a  general  description  of  the  nature  of  the  complaint^ 
as  that  it  is  a  ^^plea  of  debt,^^  a  ^^plea  of  covenant 
broken,^^  a  ^^plea  of  detinue^'*  a  ^^plea  of  trespass  on  the 
case  in  assumpsit,^^  &c. 

In  describing  the  parties,  the  character  in  which  they 
sue,  or  are  sued,  must  be'  set  out,  according  to  the  fact, 
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as  if  either  plaintiff  or  defendant  be  an  executor  or  ad- 
ministrator, or  several  plaintiffs  or  several  defendants  be 
partners  in  trader  and  the  names  of  all  must  be  stated 
in  full. 

For  example,  executors  are  named  thus :  "  P.  P.  ex- 
ecutor of  the  last  will  and  testament  of  E.  P.,  deceased ;" 
and  administrators  thus :  ^^  P.  P.  administrator  of  all  and 
singular  the  goods,  chattels,  and  credits  which  were  of  E. 
F.,  deceased,  at  the  time  of  his  death,  who  died  intestate." 
An  administrator  de  bonis  non  is  named  thus :  "  P.  P. 
administrator  of  all  and  singular  the  goods,  chattels,  and 
credits  which  were  of  E.  F.,  deceased,  at  the  time  of 
his  death,  who  died  intestate,  left  unadministered  by  6» 
L.  in  his  lifetinie,  now  deceased,  which  said  G-.  L.,in  his 
life  time,  and  at  his  death,  was  the  administrator  of  all 
and  singular  the  goods,  chattels,  and  credits  which  were  of 
the  said  E.  F.,  deceased,  at  the  time  of  his  death."  And 
an  administrator  de  bonis  non^  with  the  will  annexed,  is 
described  thus:  "  P.  P.  administrator  (with  the  last  will 
and  testament  of  £.  F.,  deceased,  annexed,)  of  all  and 
singular  the  goods,  chattels,  and  credits  which  were  of 
the  said  £.  F.,  deceased,  at  the  time  of  his  death,  left 
unadministered  by  W.  M.  and  G.  L.  in  their  life  time^ 
now  respectively  deceased,  and  which  said  W.  M.  and 
G.  L.  in  their  lifetime  and  at  their  deaths,  were  the 
executors  of  the  last  will  and  testament  of  the  said  E. 
F.,  deceased."     (2  Chit.  PI   34,  35.) 

An  infanU  who  sues  by  Jiis  prochein  ami^  or  next 
friend,  is  named  thus,  "  P.  P.  by  E.  G.,  who  is  by  the 
court  admitted  to  prosecute  here  for  the  said  P.  P.  (who 
is  an  infant  under  the  age  of  twenty-one  years),  as  the 
next  friend  of  the  said  P.  P.,  complains,"  &c.  (2  Chit. 
PL  32.) 

Partners  in  business  must  be  named  infvU  severally, 
and  it  is  not  enough  to  designate  them  by  their  partner- 
ship  style;  and  names  in  all  cases  should  be  stated  fuUy^ 
and  not  merely  by  initials^  except  perhaps  the  middle 
name  inay  be  so  stated  ;  at  least  it  is  usual  and  proper 
to  do  so.  A  partnership  is  set  forth  as  "  P.  P.  and  G. 
M.,  partners  in  trade  ulider  the  style  and  firm  of  P.  P. 
and  company."  (1  Rob.  Pr.  (Ist  ed.)  142;  Totty's 
Ex'or  V.  Donald  &  Co.,  4  Mnnf .  430 ;  Pate  v.  Bacon  & 
Co.,  6  Munf.  299;  Barnett  v.  Watson,  1  Wash.  372; 
Deneale  v.  Stump,  8  Pet.  526 ;  Davenport  v.  Fletcher, 
16  How.  142;  The  Protector,  18  Wal.  86.) 

Where  there  are  several  defendants  in  an  action  ex 
contractUj  the  rule  of  the  common  law  requires  that  all 
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fihall  be  summoned,  either  actuallj  or  constmctivelj,  by 
prosecution  to  outlaim/j  before  the  declaration  can  be 
nled  or  judgment  can  be  had  against  any.  (1  Tidd^s 
Pr.  420,  &c. ;  Sheppard  v.  Baillie,  6  T.  R.  328  ;  BoviU 
v.  Wood,  2  M.  &  S.  23 ;  Saunderson  &  als  v.  Hudson, 
3  East.  144 ;  Barton  v.  Petit  &  als,  7  Or.  194.)  And 
this  rule,  although  it  had  been  long  disused  in  Virginia, 
(Moss  &  als  V.  Moss'  Adm'r,  4  H.  &  M.  293  ;  1  Eob. 
Fr.  (1st  ed.)  258,  259 ;)  was  finally  asserted  as  that  which 
must  regulate  proceedings  with  us,  (Early  v.  Clarkson's 
AdmV  7  Leigh,  83,)  when  the  Legislature  interposed, 
and  enacted  that  where  in  an  action  against  two  or  more 
defendants,  the  process  is  served  on  part  of  them,  the 
plaintiff  may  proceed  to  judgment,  (and  of  course, 
therefore,  may  file  his  declaration,)  as  to  any  so  served 
with  process,  and  may  either  discontinue  his  suit  as  to 
'the  rest,  or  take  judgment  against  them  as  the  process  is 
served.  (V.  C.  1873,  c.  167,  §  50 ;  Bush  v.  Campbell, 
26  Grat.  489.)  And  upon  the  judgments,  as  they  are 
severally  obtained,  execution  issues  just  as  if  each  party  , 
were  the  only  defendant  in  the  case.  (1  Rob.  Pr.  (1st 
ed.)  259,  &c, ;  Moss  v.  Moss,  4  H.  &  M.  293,  note.) 

It  is  not  difficult  to  see  that  the  rule  thus  prescribed 
by  statute  may  involve  considerable  embarrassment  in 
cases  easily  supposable.  Thus,  if  there  be  tln-ee  joint 
promisors,  A.  B.  and  C.  who  are  sued  jointly,  and  the 
process  being  served  with  various  degrees  of  promptness, 
judgment  is  obtained  against  them,  not  at  one,  but  at 
successive  times,  and  execution  is  issued  against  A.  first, 
and  partial  satisfaction  obtained,  whilst  B.  confesses 
judgment,  although  no  execution  issues,  and  C.  success- 
fully contests  the  suit  upon  grounds  which  would  go  to 
discharge  A.  and  B.  as  much  as  himself ;  doubtless 
the  judgment  against  B.  is  annulled;  but  is  the  judgment 
obtained  against  A.,  and  partly  satisfied,  thereby  avoided ; 
and  if  so,  may  A.  compel  the  creditor  to  refund  what 
he  has  received  upon  the  execution  ?  When  it  is  con- 
sidered that  the  common  law  doctrine  still  remains  in  its 
primitive  vigor,  that  upon  a  joint  action  against  several 
joint  contractors,  the  plaintiff  must  recover  against  all 
or  none,  unless  the  defence  upon  which  some  are  dis- 
charged is  merely  personal  to  them  that  plead  it,  and 
does  not  touch  the  liability  of  the  other  defendants;  as 
for  example,  the  plea  of  infancy,  bankruptcy,  non  eat 
factum^  non  assumpsit^  and  the  like,  which  will  not  pre- 
vent the  action  from  being  renewed  against  the  others, 
so  as  to  recover  against  them  only,  (V.  0.  1873,  c.  173, 
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§  19 ;  Steptoe  v.  Read,  19  Grat.  1 ;  MoflFett  v.  Bickle,  21 
Grat  280;  Bush  v.  Caihpbell,  26  Grat.  427  &  seq.; 
Muse  V.  Farmer's  Bank,  27  Grat.  254  &  seq.);  when 
due  weight  is  given  to  this  consideration,  it  would  seem 
probable  that  the  judgment  against  A.  in  the  case  sup- 
posed would  be  invalidated,  and  that  A.  might  be  com- 
pelled to  refund  what  he  had  received. 

If  the  action  be  an  action  of  debt,  the  queritur  states 
the  amount  claimed,  but  not  so  if  the  action  be  for  dam- 
ages ;  and  in  the  action  of  debt,  if  there  be  several  counts^ 
the  queritur  ought  regularly  to  demand  the  aggregcUe  of 
them  alL  If,  however,  it  demand  more  or  less  than  such 
aggregate,  it  is  not  so  material  as  to  be  a  ground  of  ob- 
jection. (2  Chit.  PI.  384,  n  (O) ;  1  Saund.  288  e,  n  (1) ; 
4  Rob.  Pr.  97 ;  Lord  v.  Houstoun,  11  East.  62  ;  1  Chit. 
PL  393.) 

In  general,  the  declaration  should  be  in  the  debet  and 
detinet;  that  is,  it  should  aver  in  the  latter  part  of  the 
queritur  clause,  that  the  debt  demanded  is  one  which 
the  defendant  ^^  to  the  said  plaintiff  owes,  and  from  him 
unjustly  detains;^^  but  upon  the  principle  that  one  may 
waive  a  part  of  his  grievance,  the  plaintiff  may  abridge 
his  demand,  and  declare  in  the  detinet  only,  instead  of 
the  debet  and  detinet.  And  in  a  few  cases  it  is  proper 
so  to  declare.  Thus,  in  actions  by  and  against  an  ex- 
editor  or  administrator,  in  his  representative  capacity, 
the  declaration  should  in  general  be  in  the  detinet  only, 
because  in  such  cases,  the  money  is  not  oioing  to  or  by 
the  personal  representative,  although  it  is  detained  from 
or  by  him.  And  hence,  if  the  demand  be  one  which  is 
in  fact  owing  to  or  by  him,  as  in  case  of  an  action  against 
an  executor  or  administrator  suggesting  a  devastarntj  or 
wasting  of  the  decedent's  assets  in  his  hands  to  be  ad- 
ministered, the  debet  and  detinet  is  proper;  as  it  is  also 
for  rent  accruing  in  his  own  time,  for  the  occupation  of 
premises  leased  to  his  decedent,  whereof  he  takes  pos- 
sesion ;  and  upon  any  contract  made  with  him,  although 
he  be  named  executor  or  administrator  therein.  (1  Chit. 
PI.  393 ;  Com.  Dig.  Pleader,  (2  W.  8);  4  Rob.  Pr.  101 
&  seq;  Wilson  v.  Hobday,  4  M.  &  S.  126;  Waller  v. 
Ellis,  2  Munf.  88;  Spotswood  v.  Price,  3  H.  &  M.  123; 
Bayley  v.  Beckwith,  7  Leigh,  604.) 
3^.  The  Statement  of  the  Cause  of  Action,  with  Particu- 
lars. 

The  declaration  must  allege  all  the  circumstances 
which  are  necessary  to  support  the  action,  and  must  con- 
tain a  full  and  clear  statement  of  the  injury  complained 
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of,  embracing  details  of  time,  plac*^,  and  drcumBtances, 
witli  such  precision,  certainty  and  clearness,  that  the-  de- 
fendant may  be  able  to  plead  a  direct  and  aneqaivocal 
plea,  and  the  jury  to  give  a  certain  and  distinct  verdict. 
(1  Chit.  PL  285  ;  Bush  v.  Campbell,  26  Grat,  431.) 

It  is  important  in  commencing  the  statement  of  the 
cause  of  action,  to  guard  against  a  dangerous  phrase 
which  exposes  the  pleader  to  fall  into  the  flagrant  error 
of  setting  forth  the  cause  of  action  by  way  of  recital^ 
instead  of  in  terms  positive  and  direct.  The  phrase  re- 
ferred to  is  quod  cum  or  whereas^  and  is  frequently  met 
with  in  English  precedents.  Where  the  stating  part  of 
a  declaration  begins  with  "yb/*  that  whereas^^^  there  is 
always  danger  that  the  style  of  recital  thus  commenced, 
will  be  continued  to  the  end ;  and  although,  from  the 
fact  that  in  actions  ex  delicto^  the  declaration  not  seldom 
consists  of  a  single  sentence,  the  danger  of  beginning 
the  statement  with  a  quod  cuiUj  is  appreciably  greater 
than  in  actions  founded  on  contract;  yet,  in  these  latter 
actions  too,  the  pleader  sometimes  falls  into  the  error, 
(Sexton  V.  Holmes,  3  Munf.*566;  Syme  v.  GriflBn,  4  H. 
&  M.  280,)  whilst  more  numerous  cases  occur  of  a  simi- 
lar mistake  in  actions  for  tort.  (Ballard  v.  Seavell,  5 
Call.  533 ;  Hord  v.  Dishman,  2  H.  &  M.  601 ;  Moore  v. 
Dawney,  3  H.  &  M.  134;  Cooke  v.  Simms,  2  Call.  48; 
Lomax  v.  Hord,  3  H.  <&  M.  276 ;  Donaghue  v.  Eankin, 
4  Munf.  261.)  It  is  prudent,  therefore,  to  avoid  the 
obnoxious  form  "for  that  whereas"  in  all  cases,  and  to 
substitute  for  it  the  phrase  "^br  this,  to  unt.^^ 

The  certainty  required  in  forensic  statements  is  what  is 
designated  by  pleaders  as  "  certainty  to  a  certain  intent 
in  general^'*  wliich  quaint  phrase  indicates  what  upon  a 
fair  and  reasonable  construction  may  be  called  certain^ 
without  recurring  to  possible  facts  which  do  not  appear, 
and  without  repelling  every  conceivable  contrary  hy- 
pothesis. Thus  it  is  not  requisite  to  aver  that  a  defen- 
dant who  is  alleged  to  have  made  a  promise,  was  free 
from  all  disabilities  of  infancy,  coverture,  ifec. ;  but  it 
suffices  to  state  that  he  made  the  contract,  leaving  it  to 
him  to  aver  any  circumstances  which  mav  invalidate  it. 
(1  Chit.  PL  268 ;  3  Th.  Co.  Lit.  361,  &  n  (B).) 

In  order  to  avoid  excessive  prolixity,  the  declaration 
in  assumpsit  to  recover  on  long  accounts  for  merchan- 
dize, or  for  work  and  labor,  avers  in  general  terms,  that 
defendant  is  indebted  for  divers  goods,  wares,  and  mer- 
chandize, &c.,  or  for  work  and  labor,  without  going  into 
particulars,  (St.  PL  300),  and  with  us  the  needful  cer- 
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tainty  is  attained  in  assmnpsit,  by  requiring  the  plaintiff 
to  file  witli  his  declaration  an  account  stating  distinctly 
the  several  items  of  his  claim,  unless  it  be  plainly  de- 
scribed in  the  declaration.  (V.  C.  1873,  c.  167,  §  13 ; 
Minor  v.  Minor,  8  Grat.  3;  Fitch  v.  Leitch,  11  Leigh, 
473  &  seq ;  Moore  v.  Mauro,  4  Kand.  488 ;  Kobinson 
V.  Burks,  12  Leigh,  378.) 

The  parties,  as  we  have  seen  under  tlie  preceding  head 
of  the  querituTj  must  be  adequately  described ;  but  when 
they  are  once  properly  designated,  it  is  sufficient  and 
best  to  refer  to  them  afterwards,  as  ^Uhe  Baid plaintiff ^'^ 
or  '^plaintiffs^^^  and  ^Hhe  said  defendant^"*  or  ^'defendants.'*^ 
(1  Chit.  PL  279-'80.)  Where  the  action  is  founded  on 
an  instrument  of  writing,  signed  by  the  defendant,  but 
by  a  name  other  than  his  proper  and  ordinary  designa- 
tion, he  ought  to  be  sued  hy  his  true  name  ;  and  the  de- 
claration, in  describing  the  writing,  should  contain  an 
averment  to  explain  and  reconcile  the  apparent  discrep- 
ancy, as  that  he  was  known '  at  the  time  of  executing 
the  instrument  hy  the  name  affixed  thereto^  as  well  as  hy 
his  true  nafne,  which  he  is  estopped,  by  having  used  that 
name,  to  deny.  Thus,  in  case  of  a  suit  on  a  bond  pur- 
porting to  be  signed  by  W.  B.  c&  Co.j  the  signature  having 
been  affixed  udth  the  seal^  by  TF.  B,  in  the  absence  of 
his  partner,  J.  8.,  and  without  authority  under  seal 
from  him,  the  action  should  be  against  W.  B.  alone,  (J. 
8.  not  being  in  general  bound  by  the  writing) ;  and  in 
describins^  the  bond,  it  should  be  stated  to  have  been 
made  by  W.  B.,  "by  the  name  of  W.  B.  &  Co.,  hy  which 
namSy  as  weU  as  hy  the.  name  of  W.  J!.,  the  said  defendant 
is  called  and  knotmi.^^  (Williams  v.  Bryant,  5  M.  & 
Wels.  454,  and  cases  cited  in  notes  there;  1  Greenl. 
Ev.  §  69,  ife  n  (3) ;  4  Rob.  Fr.  103  to  105.)  To  com- 
plain, as  is  often  done,  "of  W.  B.,  otherwise^  called  W. 
B.  &  Co.,"  as  having  executed  the  instrument,  without 
otherwise  explaining  the  discrepancy,  is  at  all  events 
awkward,  and  is  said  to  be  an  error  fatal  on  demurrer, 
(because  a  party  cannot  in  law  have  two  distinct  names 
of  baptism),  and  not  less  fatal  upon  the  plea  of  non  est 
Jactum^j  on  the  ground  of  variance.  (Williams  v.  Bry- 
ant, 5  M.  &  Wels.  454-'5 ;  Gould  v.  Barnes,  3  Taunt. 
604 ;  Evans  v.  King,  Willes.  554.) 

To  mistake  the  name  of  either  party ^  plaintiff  or  de- 
fendant, was  at  common  law,  ground  for  a  plea  in  abate- 
ment for  the  ^nimomer  ;  but  in  Virginia,  (in  wholesome 
imitation  of  Stat.  3  &  4  Wm.  IV,  c.  42,  §  11 ;  (8t.  Fl. 
(ed.  1845)  302),  no  such  plea  is  allowed,  but  the  decla- 
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ration  on  defendant's  motion,  and  on  affidavit  of  the 
right  name,  may  be  amended  by  inserting  the  right 
name.     (V.  C.  1873,  c.  167,  §  18.) 

A  mistake  in  the  name  of  third  persons,  not  parties^ 
may  be  more  serioos.  It  may  amoant  to  a  variance, 
which  will  oblige  the  pleader  to  ask  leave  to  amend  his 
declaration  or  other  pleading,  thereby  perhaps  leading 
to  a  postponement  or  continuance  of  the  cause  until  the 
next  term.  (V.  C.  1873,  c.  173,  §  7.)  The  mis-spelling 
of  a  name,  however,  is  not  material  if  the  two  names  be 
of  the  same  sound.  This  is  familiarly  known  as  the  doc- 
trine of  the  idem  sonans.  Thus  it  is  no  variance  to  write 
Segrave  for  Seagrave,  Beneditto  for  Beniditto,  Whyneard 
for  Winyard,  McNicol  for  McNicole.  But  McCann  for 
McCam,  Shakspeare  for  Shahepeare,  Tahart  for  Tar- 
hart,  and  Shutliffiov  Shirtliff,  having  not  the  same  sound, 
are  fatal  variances ;  that  is,  unless  the  pleading  be  amended 
by  leave  of  court.  (Archb.  Crim.  PI.  &c.  38.)  To  re- 
verse the  order  of  the  Christian  names,  as  to  write 
"  William  CTuirles^^  for  "  Charles  WtUiam,^^  is  a  mis- 
Twmer,  and  a  variance  fatal  until,  as  in  other  cases  of  va- 
riance, it  is  connected,     (1  Chit  PL  279.) 

The  common  law  requires  the  place  where,  and  the 
tim£  when,  every  material  and  traversable  fact  which  is 
alleged  occurred,  to  be  accurately  and  truly  stated.  This 
requirement  grows  out  of  the  old  doctrine,  that  the  ju- 
rors are  called  not  to  try  from  the  evidence  laid  before 
thein,  but  to  recognize  from  their  own  personal  hwwledge 
as  witnesses,  the  truth  in  respect  to  the  issue  made  up 
between  the  parties.  Whilst  the  jurors  were  thus  recog- 
nitors as  to  the  truth  of  the  averments  contained  in  the 
pleadings,  it  was,  of  course,  necessary  that  allegations 
of  a  material  fact  upon  which  the  issue  might  be  joined^ 
should  be  stated  with  a  place,  in  order  to  acquaint  the 
sheriff  with  the  hamlet,  visne,  (vicinetum),  or  neighbor- 
hood whence  to  summon  the  jurors ;  and  toith  a  tim^e,  in 
order  that  the  officer  might  discover  which  of  the  inhab- 
itants had  knowledge  of  the  matter.  And  although  this 
state  of  things  has  long  since  passed  away,  near  three 
centuries  having  elapsed  since  the  jurors  ceased  to  be  re- 
cognitors, and  have  become  triers  of  the  facts  alleged 
upon  the  evidence  adduced,  yet  the  common  law  still 
persists  in  its  original  requirement,  that  every  travers- 
able fact  shall  be  stated  with  9k  place  and  a  time,  in  order, 
it  is  sometimes  said,  to  promote  certainty  or  precision  of 
statement ;  but  in  fact  the  certainty,  if  that  be  the  object, 
is  not  attained,  for  it  is  not  needful  to  prove  the  time  or 
place  as  alleged  (supposing  them  to  be  stated  under  a 
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videlicet)  unless  they  are  material  to  the  real  merits,  as 
they  may  sometimes  be  in  ^ubstancej  and  as  they  always 
are  when  they  are  descriptive  of  a  material  factj  as  in  the 
case  of  the  date  of  a  writing ^  Arc.  (1  Chit.  PL  287,  290, 
296.)  It  was,  therefore,  a  very  judicious  amendment  to 
the  common  law  to  provide,  as  is  done  by  statute  in  Vir- 
ginia, that  it  shall  not  be  necessary  in  any  declaration  or 
other  pleading  to  set  forth  the  place  in  wliich  any  contract 
was  made  or  act  done,  unless  when,  from  the  nature  of 
the  case,  the  place  is  material  or  traversable  \  and  more 
generally,  that  all  allegations  which  are  not  traverscible^ 
and  which  the  party  could  not  be  required  to  prove  (as 
for  the  most  part  is  true  in  respect  to  allegations  of  tim^\ 
may  he  omitted  unless  where  they  are  required  for  the 
right  understanding  of  allegations  t/iat  are  material, 
(V.  O.  1873,  c.  167,  §  8,  10.)  And  in  pursuance  of  the 
same  policy  of  discarding  objections  merely  formal,  it  is 
provided  that  it  shall  not  be  necessary  in  any  action  to 
aver  that  the  cause  of  action  arose,  or  that  the  matter  is 
within  the  jurisdiction  of  the  court  (V.  C.  1873,  c.  167, 
§  9.)  Apart  from  this  statute,  enacted  at  the  revisal  of 
1849,  it  was  necessary  in  all  actions  in  courts  of  limited 
jurisdiction,  (as  the  corporation  courts  formerly  were  in 
Virginia;  but  not  the  county  or  circuit  courts),  to 
aver  that  the  cause  of  action  arose,  or  the  matter  was 
within  tlie  jurisdiction  of  the  court.  (Hill  v.  Price,  4: 
Call.  107;  Thornton  v.  Smith,  1  Wash.  81;  Winder  v. 
Eddy,  1  Wash.  87  &  note ;  TurberviUe  v.  Long,  3  H  & 
M.  313;  8  Rob.  Pr.  (2nd  ed.)'606-'7.) 

For  the  averments  which  are  proper  or  necessary  re- 
spectively, in  the  several  actions,  reference  must  be  had 
to  the  books  of  practice,  and  especially  to  Chitty*s  Plead- 
ing and  Robinson's  Practice,  (2nd  ed.)  A  very  brief 
exposition  of  their  general  character  is  all  that  is  now 
admissible,  and  that  only  with  reference  to  those  actions 
most  frequently  in  use ; 
W.  C. 
1^.  Trespass  on  the  Case  in  Assumpsit. 

See  1  Chit.  PL  316  &  seq ;  4  Rob.  Pr.  214-'15. 
The  statement  of  the  cause  of  action  in  assumpsit  is 
either  general^  where  certain  very  comprehensive  for^ 
mvlaSj  founded  upon  an  alleged  indebtedness  from  de- 
fendant to  plaintiff,  for  goods  sold,  work  done,  m^onei/ 
lenty  &c.,  are  applicable ;  or  specialy  where  the  cause  of 
action  must  be  set  out  in  terms  more  precisely  adapted 
to  the  special  circumstances  of  the  case,  being  employed 
in  all  other  instances  of  a  promise  not  under  seal,  ex- 
cept the  single  one  stated  above,  of  indebtedness  for 
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goods  sold,  work  done,  money  lent,  &c. ;  as  for  example, 
for  not  accepting  goods  bought ;  for  not  doing  work  ac- 
cording to  agreement,  &c. ;  on  promissory  notes,  or 
bills  of  exchange,  for  all  which,  as  well  as  for  any  other 
like  cases,  the  cause  of  complaint  must  be  set  out  in 
language  corresponding  to  the  facts.  These  two  classes 
of  forms  are  known  respectively  as  gmeral  and  as 
fecial  counts ;  and  not  unfrequently  it  is  desirable  to 
employ  both  in  the  same  declaration ;  either  because 
there  ai^  two  or  more  distinct  real  causes  of  action  of 
a  character  general  and  special^  severally ;  or  still  more 
frequently,  in  order  to  meet  varying  phases  of  proof . 
Thus  in  an  action  for  refusing  to  accept  goods  bought, 
it  might  be  very  well  anticipated  that  the  proof  at  the 
trial  would  possibly  disclose  that  the  goods  had  been 
accepted^  and  in  order  to  fit  that  possible  state  of  the 
evidence  it  is  often  prudent  to  insert  in  the  declaration 
a  count  alleging  the  defendant's  indebtedness  for  goods 
actually  sold  and  delivered.  So  in  an  action  on  a 
promissory  note,  or  a  bill  of  exchange,  there  might  be 
some  difficulty  at  the  trial  in  proving  the  execution  of 
the  note  or  bill,  whilst  it  would  be  easy  to  establish  the 
sale  of  the  goods,  or  the  loan  of  the  money,  &c.,  on 
which  the  written  security  was  founded ;  and  it  would 
therefore  be  trequently  expedient  to  have  in  the  decla- 
ration, besides  the  special  count  on  the  written  security, 
a  general  one  for  work  done,  goods  sold,  &c.,  so  that  if 
the  plaintiff  should  fail  at  the  trial  to  make  out  his 
special  cause  of  action  on  the  bill  or  note,  he  might  yet 
recover  upon  the  general  indebtedness  arising  from  the 
doing  of  the  work  or  the  sale  of  the  goods,  &c.  Again, 
in  an  action  of  a  special  contract  for  certain  work, 
where  the  work  has  been  completed  and  accepted,  pru- 
dence usually  requires  that  the  practitioner  should  not 
content  himself  with  only  a  special  count,  founded  on 
the  contract  as  made,  but  that  he  should  also  insert  a 
general  count  for  the  price  of  work  done.  Then  if  the 
plaintiff  fail  to  prove  the  contract  as  he  alleged  it,  or  to 
show  that  the  work  was  done  as  the  contract  required, 
he  may  notwithstanding  recover  upon  the  general  count 
the  value  of  the  work  done  and  accepted.  (1  Chit.  Fl. 
372,  &  n  (2),  882 ;  Carroll  County  v.  Collier,  22  Grat. 
307-'8.) 

On  the  other  hand,  whilst  when  the  claim  is  merely 
pecuniary,  and  is  founded  on  a  consideration  past  or 
executed,  it  is  sufficient  to  declare  upon  the  general,  or 
as  they  are  often  styled,  the  common  counts,  yet  there 
are  many  occasions  in  which,  although  it  may  not  be 


PT.  n,  DIV.  IV,  OH.  I,  8B0.  ii.]    THB  PLBADma  AISID  TLB  INCIDENTS.         677 

strictly  Decessary,  yet  it  is  judicious  to  insert  a  special 
count  in  the  declaration.  For  example,  upon-  a  written 
contract  to  build  a  house,  if  the  work  has  been  done 
and  the  price  is  payable  in  money^  the  common  counts 
for  work  done  and  materials  furnished,  &c.,  will  suffice. 
But  if  the  plaintiff  also  declare  specially  (that  is,  with  a 
special  county)  setting  out  the  written  contract,  and  the 
defendant  suffer  judgment  to  be  entered  against  him 
hy  default^  the  contract  as  stated  in  the  declaration  is 
admitted,  and  no  objection  can  be  raised  at  the  trial  on 
the  ground  of  insufficient  execution  of  the  work.  In 
other  instances,  as  for  example,  in  actions  against  agents 
for  not  accounting  for  goods  entrusted  to  them,  (or  their 
proceeds,)  or  for  not  using  due  care  in  selling,  &c.,  the 
declaring  specially  (being  for  unliquidated  damages,) 
will  exclude  a  plea  of  tender  or  of  set-off ^  (neither  of 
which  defences  are  available  save  where  the  plaintiff's 
demand  is  in  the  nature  of  a  deht^)  but  it  does  not  ex- 
clude a  plea  of  bankruptcy.  (1  Chit.  PI.  316-17 ; 
James'  Bankrupt  Law,  79.) 

As  to  the  structure  of  special  counts^  reference  ought 
always  to  be  had  in  preparing  them,  to  an  accredited 
book  of  forms  of  pleading^  and  none  can  be  recom- 
mended with  more  confidence  than  the  work  on  plead- 
ing of  Mr.  Chitty.  (See  2  Chit.  PL  116  &  seq.)  But 
it  is  worth  while  to  observe,  in  general,  that  besides 
the  averment  of  the  breach  of  contract^  and  the  conclu- 
sion^ stating  the  damages^  &c.,  which  constitute  parts 
of  the  declaration  distinct  from  the  statement  of  the 
cause  of  action^  with  which  we  are  now  engaged,  a 
fecial  count  in  assumpsit  embraces  in  such  statement 
lour  points  or  parts  which  are  to  be  principally  con- 
sidered, namely:  (1),  The  inducement;  (2),  The  con- 
sideration; (3),  The  contract  itself;  and  (4),  The  neces- 
sary avermenis  of  plaintiff's  performance  on  his  part. 
(1  Chit.  PI.  317.) 

The  inditceTnenty  in  an  action  of  assumpsit,  is  in  the 
nature  of  a  preamble,  stating  the  circumstances  under 
which  the  contract  was  made,  or  to  which  the  con- 
sideration has  reference.  It  does  not  seem  to  be  ab- 
solutely necessary  in  any  case  to  h%  formally  set  forth, 
but  it  is  useful  for  the  purpose  of  perspicuous  state- 
ment, which  is  as  much  a  desideratum  in  pleadings  as 
in  any  other  class  of  allegations.  As  the  office  of  the 
inducement  is  explanatory,  it  does  not  in  general  re- 
quire exact  certainty ;  but  for  some  purposes,  as  for  in- 
stance, in  matters  of  description,  it  must  conform  to  the 
fact.  (1  Chit.  PI.  318  &  seq.) 
Vol.  rv.— «7 
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The  consideration  of  an  alleged  promise  must  for  the 
moBt  part  be  stated,  (and  stated  trtdt/j)  where  the  con- 
tract is  not  under  seal^  or  is  not  of  the  class  of  mercan- 
tile securities^  {bills  of  exchange,  or  promissory  notes 
made  negotiable  by  statute,)  in  either  of  which  cases  a 
valuable  consideration  is  presumed^  and  need  not^ 
therefore,  be  averred;  and  the  consideration  stated 
must  appear  to  be  legally  sujicieni  to  support  the  pro- 
mise for  the  breach  of  which  the  action  is  brought.  (1 
Chit.  PL  321  &  seq.)  And  in  Virginia  by  statute,  the 
same  principle  is  applied  to  an  action  of  d^t,  (but  not 
of  assumpsit)  on  any  note  in  writing  for  the  payment 
of  money,  signed  by  the  party  to  be  charged,  or  his 
agent;  that  is,  in  such  case  it  is  not  necessary  to  aver 
or  prove  a  valuable  consideration,  but  it  i%  prima  fade 
presumed,  although  liable  to  be  disproved  by  the  de- 
fendant. (V.  C.  1873,  c.  141,  §  10;  Peasley  v.  Boat- 
wright,  2  Leigh,  198.) 

The  statement  of  the  contract  itself  is  of  course  a 
necessary  element  hi  every  declaration  in  assumpsit. 
The  promise  may  turn  out  in  evidence  at  the  trial  to 
be  either  express  or  implied;  but  the  same  identical 
terms  of  description  are  employed,  (supposing  the  agree- 
ment to  be  not  in  writing^)  whether  it  be  the  one  or  the 
other.  The  usual  form  of  averment  is  that  the  defen- 
dant ^^ undertook  and  faithfully  promised;"  but  other 
equivalent  words  will  suffice,  taking  care,  however,  that 
K. promise  itself  shall  be  averred,  and  not  merely  evi- 
dence  of  a  promise.  The  contract  must  be  stated  vnth 
certainty^  that  is,  with  ^'certainty  to  a  common  intent 
in  general  ;^^  and  also  with  directness^  and  not  by  way 
of  recital.  The  names  of  the  parties  to  it  must  be 
specified ;  if  the  contract  be  in  writing^  that  fact  need 
not  be,  although  it  is  generally  set  out;  so  much  only 
needs  to  be  stated  as  the  plaintiff  complains  luis  been 
broken;  it  must  be  stated  according  to  its  legal  effect^ 
and  not  according  to  iheform  of  words;  and  any  pro- 
viso or  exception  contained  in  the  contract,  as  part 
thereof,  must  be  specially  set  forth.  A  misdescription 
of  the  contract,  in  any  m^ateiial  particular,  will  in 
general  be  fatal  at  the  trial,  as  a  variance;  that  is,  it  will 
oblige  the  plaintifE  to  amend  his  declaration^  (whereby 

J'udgment  will  be  usually  delayed  for  at  least  one  term. 
Jut  see  V.  0.  1873,  c.  173,  §  7);  for  it  is  an  universal 
requirement  that  the  allegata  and  tYieprobcUa  shall  sub- 
stantially correspond.  As  to  what  constitutes  a  vari- 
ance thus  fatal  at  the  trial,  some  general  account  will 
be  given  hereafter,  i^post^  p.         ,  <&c,)  but  for  details, 
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reference  mnet  be  had  to  the  books  of  Practice,  and 
the  works  on  Evidence.  (1  Chit.  PL  329  &  seq;  1 
Greenl.  Evid.  §  63  4;  seq;  2  Do.  §  11  &  seq;  160,  189, 
625;  V.  C.  1873,  c.  173,  §  7;  1  Rob.  Pr.  (Ist  ed.)  233 ; 
6  Rob.  Pr.  241-'2,  254;  Perkins  v.  Hawkins,  9  Grat. 
653.) 

An  averment^  it  may  be  well  to  remark,  signifies  a 
positive  statement  of  facts^  in  opposition  to  argument 
or  inference ;  and  when  the  defendant's  obligation  to 
perform  his  contract  depends  on  an*  event  which  woald 
not  otherwise  appear  from  the  declaration  to  have  oc- 
curred, it  is  obvious  that  an  avermerU  of  such  event 
is  essential  to  a  logical  statement  of  the  cause  of  ac- 
tion, and  ought  to  preceded  the  statement  of  the  defen- 
dant's breach  of  his  promise ;  as  for  example,  (1),  Of 
the  performance^  or  exctise  for  non-performance  of  a 
condition  precedent^  or  of  the  happening  of  any  event 
material  to  the  cause  of  action ;  (2),  That  defendant 
had  notice  of  such  performance,  or  of  such  event ;  and 
(3),  That  he  was  requested  to  perform  his  contract.  (1 
Chit.  PI.  351  &  seq ;  Carroll  County  v.  Collier,  22 
Grat.  807-'8  ;  5  Rob.  Pr.  254-'5.) 

Common  counts  in  assumpsit  are  founded  on  pro- 
mises, express  or  implied,  to  pay  money ^  in  considera- 
tion of  a  preceding  or  existing  debt.  In  general,  the 
consideration  must  be  executed^  and  not  executory,  and 
the  plaintiff,  in  return  for  such  consideration,  must  be 
entitled  to  money,  and  not  to  goods,  or  to  a  bill  of  ex- 
change, or  negotiable  note,  &c.     (1  Chit.  PI.  373-4.) 

Originally,  there  were  seven  descriptions  of  common 
counts  in  assumpsit,  namely,  (1),  The  count  of  indebita- 
tics  assumpsit,  for  goods  sold,  work  done,  &c. ;  (2),  The 
count  of  quantum  meruit ;  (3),  The  count  of  quantum 
valebant ;  (4),  The  count  of  indebitatus  assumpsit,  for 
money  patd,  laid  otU,  and  expended;  (5),  The  count 
of  indebitatus  assumpsit,  for  money  lent  arid  advanced  ; 
(6),  The  count  of  indebitatus  assumpsit,  for  money  had 
and  received  by  defendant  to  plaintiff's  use ;  and  (7), 
The  count  of  account  stated.  It  will  be  profitable  to 
observe  discriminatingly  their  application  and  use  re- 
spectively : 

(1),  The  count  of  indebitatus  assumpsit,  for  the  price 
of  goods  sold,  work  done,  &c. 

This  count  alleges,  that  defendant  was  indebted  to 
plaintiff  in  a  named  sum  of  money,  ior  goods  sold,  work 
done,  or  hoth,OT  for  some  other  specific  subject;  and 
being  so  indited,  in  consideration  tibereof,  h&  promised 
to  pay  the  said  sum,. 
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(2),  The  count  of  guantnin  meruit. 

This  count  aUeges,  that  defendant  promised  to  pay 
the  plaintiff  for  certain  work  done^  such  sum  as  the 
plaintiff  reasonably  deserved  to  have  therefor,  and  that 
he  reasonably  deserved  to  have  therefor  a  sum  nxmiedj 
of  which  defendant  had  notice. 

The  employment  of  the  quantv7n  meruit  count  grew 
out  of  the  fjdlacious  impression,  that  where  the  count 
of  indebitatus  assumpsit  was  used  alone,  it  was  requi- 
site to  prove  the  precise  amount  of  indebtedness,  as 
alleged  ;  a  necessity  obviated,  the  old  pleaders  sup- 
posed, by  this  count  of  qaantutn  meruit  in  the  case  of 
work  done^  and  the  count  of  quantum  velebant  in  the 
case  of  ffoods  sold  ;  which  averred  that  defendant  pro- 
mised to  pay,  in  the  case  of  the  work^  as  much  as  the 
plaintiff  reasonably  deserved  to  have  for  the  same,  and 
in  the  case  of  the  goods  as  much  as  they  were  reason- 
ahly  worth  ; 

(3),  The  count  of  quantum  valebant. 

This  count  alleges,  that  defendant  promised  to  pay 
the  plaintiff  for  certain  goods  sold  and  delivered  by  him 
to  defendant  as  much  as  th^y  wei^e  reasonably  worth  ; 
and  that  they  were  reasonably  worth  a  sum  named,  of 
which  defendant  had  notice. 

The  use  of  the  count  was  suggested,  as  we  have 
seen,  by  the  same  fallacious  considerations  as  led  to  the 
introduction  of  the  quantum  meruit. 

(4),  The  count  of  indebitatus  assumpsit^  for  money 
paid^  laid  out  and  expended. 

This  count  is  in  principle  and  substance  exactly  like 
the  Jirst^  differing  from  it  only  in  the  subject  of  the 
alleged  indebtedness,  which  in  the  first  was  work  done^ 
and  goods  sold^  &c.,  and  in  this  \%  money  paid^  laid  out 
and  expended. 

(5),  The  coimt  of  indebitatus  assumpsit^  for  money 
lent  and  advanced. 

This  count  resembles  the  first  and  fourth^  save  only 
in  the  subject  of  indebtedness^  which  is  money  lent  and 
advanced  by  plaintiff  to  defendant,  instead  of  goods 
sold^  &c. 

(6),  The  count  of  indebitatus  assumpsit,  for  money 
had  and  received  by  defendant  to  plaintiff's  use. 

This  count  resembles  the  first,  fourth  and  fifth,  save 
only  in  the  subject  of  i7idebtedness^  wliich  is  money  had 
and  received^  &c. 

(7),  The  count  of  account  stated. 

This  count  avers,  that  the  defendant  accounted  with 
the  plaintiff  of  and  concerning  divers  sums  of  money 
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before  that  time  due  to  the  plaintifE  from  defendant,  and 
that  upon  such  accounting^  defendant  was  found  in- 
debted to  the  plaintifiF  in  a  sum  narnedy  which,  in  con- 
sideration thereof,  he  promised  to  pay,  &c. 

In  process  of  time  it  was  observed,  that  there  was 
no  need  of  the  quantum,  meruit  and  quantuTa  valebant 
counts ;  the  assumption  on  which  they  were  founded, 
namely,  that  it  was  requisite  to  prove  in  an  indebitatus 
assumpsit  cotmty  the  precise  sum  demanded,  being  as- 
certained to  be  a  mistaken  one.  (1  Chit.  PI.  376 ;  2 
Saund.  122,  n  (2).) 

It  was  then  perceived,  that  as  the  three  meaner/  counts 
(  (4-),  (5),  and  (6)  above)  were  indebitatus  counts^  dif- 
fering from  the  first  only  in  the  subject  of  indebtednessy 
the  first  being  for  goods  sold,  work  done,  &c.,  whilst 
these  are  for  money  lent,  paid,  &c.,  these  latter  might 
be  inserted  in,  and  along  with  the  subject  of  indebted- 
ness in  that  count,  and  of  course  might  as  separate 
counts  be  in  general  discontinued. 

It  follows  from  what  has  been  said,  that  the  number 
of  common  counts  at  present  employed  in  assumpsit  is 
but  two,  namely,  (1),  Indebitatus  assumpsit,  for  what- 
ever is  the  subject  of  indebtedness,  goods  sold,  work 
done,  money  lent,  &c. ;  and  (2),  The  account  stated. 

(1),  Count  of  indebitatus  OrSSumpsit, 

Tliis  count  alleges  defendant  to  be  indebted  to  the 
plaintiff  in  a  named  sum,  for  any  subject  or  subjects  of 
indebtedness,  as  for  goods  sold,  work  done,  lands  sold 
or  rented,  money  lent,  &ii,,  money  paid,  &c.,  money  had 
and  received,  &c.,  or  for  as  many  of  those  or  other  sub- 
jects as  the  facts  warrant. 

(2),  Count  of  account  stated. 

This  count  contains  the  same  averment  as  before.  (1 
Chit.  PI.  373  &  seq.)  It  is  sometimes  particularly 
useful  in  saving  the  necessity  of  filing  with  the  declar 
ration  a  bill  of  particulars,  showing  distinctly  the 
several  items  of  the  demand,  which  is  required  in  con- 
nection with  the  indeb-itatus  count  in  assumpsit,  unless 
it  be  plainly  described  in  the  declaration.  (V.  C.  1873, 
c.  167,  §  13.)  Such  a  bill  of  particulars  is  not  neces- 
sary in  connection  with  a  count  of  account  stated,  be- 
cause the  declaration  itself  in  that  count  sets  forth  the 
ground  of  the  claim,  namely,  the  settlement  which  has 
taken  place,  and  the  promise  to  pay  the  balance  found 
to  be  due.  (Fitch  v.  Leitch,  11  Leigh,  471.) 
2**.  Action  of  Debt.. 

In  framing  the  declaration  in  an  action  of  debt,  the 
general  requisites  and  qualities  of  a  declaration,  which 
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have  already  been  pointed  out,  {AtiUj  p.  568  to  575,)' 
must  be  observed.  "We  are  now  to  consider  only  the 
mode  of  stating  the  cause  qfactioHy  which  varies  accord- 
ing to  the  nature  of  the  contract  or  matter  declared  on, 
that  is,  according  as  the  subject  of  the  action  is  a  sim 
pie  contract,  a  specialty,  a  record,  a  statute,  or  a  tort. 

(1).  On  a  Simple  Contract 

In  debt  on  a  simple  contract,  express  or  implied,  to 
pay  rnoney^  in  consideration  of  a  precedent  debt  or 
duty,  the  eubject-w^itter  of'  the  debt  is  to  be  described 
as  in  the  common  counts  in  assumpsit,  {Ante,  p.  580  & 
seq) ;  but  in  point  of  form  the  inaebitatvs  and  quantum 
meruity  or  valebant  counts,  differ  from  those  in  assump- 
sit in  that  no  promise  is  averred,  as  it  is  in  the  latter. 
It  is  simply  alleged  that,  by  reason  of  the  promises,  an 
action  hath  accrued  to  the  plaintiff  to  demand  the  sum 
in  question.  Thus  the  ifid^itatus  count  states  that  the 
defendant  on,  &;c.,  at,  &;c.,  "  was  indebted  to  the  plain- 
tiff," in  a  named  sum  of  money,  "  for  goods  sold,"  &c., 
just  as  an  assumpsit,  and  with  no  more  precision  than 
in  that  action,  '^  to  be  paid  to  the  said  plaintiff  when 
the  said  defendant  should  be  thereunto  afterwards  re- 
quested ;  whereby,  and  by  reason  of  the  said  last-men- 
tioned sum  of  money  being  and  remaining  wholly  unpaid, 
an  action  hath  accrued  to  the  said  plaintiff,  to  demand  and 
have  of  and  from  tlie  said  defendant,  the  said  sum  of 
■  dollars."  And  so  the  quaritum  meruit  and  quan- 
tum valebant  counts  (which,  however,  may,  and  ought 
to  be,  omitted),  resemble  those  in  assumpsit,  except  that 
the  words  "  agreed  to  pay,"  ought  to  be  substituted  for 
'^promised  to  pay,"  and  except  also  that  they  shall  in 
general  conclude  with  the  same  allegation,  "  whereby, 
^c,  an  action  hath  accrued,"  &c.,  as  the  indebitatus 
count.     (1  Chit.  PI.  394 ;  2  Do.  385.) 

On  a  simple  contract  to  pay  money ^  whether  by  word 
of  mouth  or  in  writing,  an  action  of  debt  lies ;  and  when 
specially  declared  on,  that  is,  where,  omitting  the  com- 
mon counts  of  inddntatuSy  &c.,  the  plaintiff  sets  forth 
the  promise  to  pay  as  the  ground  of  his  action,  a  con- 
sideration must  be  stated ;  and  whilst  in  general  the  de- 
claration in  this  case  is  framed  like  one  in  assumpsit, 
yet  it  is  with  this  exception,  that  it  must  be  alleged  that 
the  defendant  agreed,  not  that  hepromisedto  pay,  &c. 
(1  Chit.  PI.  394^^5,  323  &  seq.) 

It  is  worth  while  to  observe,  that  at  common  law  an 
action  of  debt  lies  not  on  a  promissory  note  itself,  but 
only  upon  the  contract,  of  which  the  note  is  the  evi- 
dence, averring  and  proving  the  consideration,  as  above 
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stated.  (Gierke  y.  Martin,  2  Ld.  Baym.  757;  Barton 
V.  Souter,  Id.  774;  Williams  v.  Cutting,  Id.  826;  Story 
V.  Atkins,  Id.  1430;  Brown  v.  Harraden,  4  T.  B.  161; 
Peasley  v.  Boatwright,  2  Leigh,  198.)  This  doctrine 
was  altered  in  England,  as  to  the  promissory  notes 
embraced  by  the  Stat.  8  &  4  Anne,  c.  9,  which  made 
notes  for  sufns  certain^  payable  to  order  or  hearer j 
negotiable  like  bills  of  exchange,  bnt  not  as  to  other 
notes  than  these.  But  in  Virginia,  by  statute,  it  is 
enacted  that  an  action  of  debt  m^y  be  maintained  upon 
any  note  or  vrriting  by  which  there  \&  a  promise,  under- 
taking or  obligation  to  pay  money,  if  the  same  be 
signed  by  the  party  who  is  to  be  charged  thereby,  or 
his  agent,  (V.  0.  1873,  c.  141,  §  10.)  And  the  courts 
hold  this  statute  to  allow  the  action  of  debt  to  be  main- 
tained upon  the  note^  without  averring  or  proving 
any  consideration,  although  the  defendant  may  dis- 
prove it;  for  if  it  were  still  needful  to  aver  and  prove 
a  consideration  in  such  action  on  the  note  itself,  the 
statute  just  cited  would  operate  nothing.  (Peasley  v. 
Boatwright,  2  Leigh,  199.) 

(2),  On  a  specialty^  or  writing  under  eeal. 

In  an  action  of  aebt  on  a  epeciaUyy  (that  is,  a  writ- 
ing under  seal,)  no  inducement,  and  no  statement  of 
the  consideration  upon  which  the  contract  was  founded 
is  usually  necessary;  for  neither  the  want  nor  the 
failure  of  consideration  will  at  common  law  invalidate 
a  specialty;  and  in  this  particular  it  is  that  a  declara- 
tion in  debt,  or  covenant  on  a  specialty,  most  markedly 
differs  from  a  declaration  in  assumpsit.  Thus,  in  debt 
upon  a  bond,  the  declaration,  when  it  comes  to  set  forth 
the  cause  of  action,  states  '^  that  the  defendant,  on  &c., 
at  &c.,  by  his  certain  writing  obligatorjr,  sealed  with 
his  seal,  and  to  the  court  now  here  shown,  acknow- 
ledged himself  to  be  held  and  firmly  bound  to  the 
plaintiff  in  the  sum,"  &c.,  and  then  states  the  breach  in 
the  non-payment  of  the  sum  demanded.  (Com.  Dig. 
Pleader,  (2  W.  9) ;  1  Chit.  PI.  396.) 

When  an  inducement  is  needful  to  be  stated,  it  may 
be  set  forth  as  in  assumpsit,  Ante^  p.  677;  1  Chit. 
PI.  396  &  seq,  317  &  seq.) 

At  common  law  every  pleading  which  avers  and  re- 
lies upon  a  specialty  should  make  proferi  of  it  to  the 
court,  of  which  the  formula  is  ^^  and  now  to  the  court 
here  shown,"  or  "now  brings  here  into  court;"  or  if  it 
be  impracticable  so  to  exhibit  it  because  it  is  lost  or 
destroyed,  or  is  in  the  custody  of  the  adverse  party, 
^(d  proferi  should  be  excused  according  to  the  fact,  by 
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averring  that  the  deed  "has  been  lost,"  or  "destroyed," 
"by  accident,"  or  that  it  is  "in  the  possession  of  the 
adversary  party,"  &c.,  and  that,  "therefore,  the  said 

cannot   produce  the  same  to  the  court." 

Hence,  in  an  action  of  debt  on  a  bond,  or  of  covenant 
on  any  writing  under  hedX^profert  must,  at  common 
law,  be  either  made  or  excused.  But  in  declaring 
upon  any  simple  contract,  such  as  a  promissory  note^ 
bill  of  exchange,  &c.,  no  profert  or  excuse  is  required* 
(1  Chit.  PI.  398-'9.)  Profert  is  with  us  dispensed 
with,  and  may  be  omitted  in  all  cases,  although  it  ia 
not  error  still  to  insert  it.     (V.  C.  1873,  c.  167,  §  9.) 

Every  contract  should  properly  be  stated,  according- 
to  its  legal  operation  and  effect^  although  it  seems  to  be 
not  error  to  set  it  forth  in  h(BC  verba^  and  in  some  cases,. 
this  latter  course  may  be  preferable.  (1  Chit.  PL  400, 
335  &  seq.)  And  when  the  obligation  is  in  the  alter- 
nativsy  or  is  conditional^  or  is  subject  to  exceptions^  pro- 
visoes or  qualifications^  care  must  be  used  to  set  it 
forth  accordingly,  or  else  there  will  be  a  variance  be- 
tween the  writing  as  described  and  as  exhibited,  which 
will  exclude  it  from  being  offered  in  evidence  at  the 
trial ;  or  if  the  writing  be  under  seal,  and  oyer  if  it  be 
demanded,  the  variance  may  be  taken  advastage  of  on 
demurrer.  (1  Chit.  PI.  400, 401,  338  &  seq;  Davis  v. 
Mead,  13  Grat.  121  &  seq.) 

In  an  action  on  a  bond  with  collateral  condition,  there 
are  in  England,  under  the  statute  8  &  9  William  III,  c* 
11,  and  under  our  corresponding  statute,  (V.  C.  1873,  c. 
173,  §  17),  two  ways  of  declaring,  namely:  (1),  Simply 
to  state  the  obligation  as  a  common  bond,  without  set- 
ting forth  the  condition  ;  and  if  the  defendant  takea 
oyer  of  the  bond  and  condition,  and  pleads  that  he  has 
performed  the  conditions,  the  plaintiff  must  then,  by 
replication,  allege  as  many  breaches  thereof  as  he  thinks 
fit;  or  if  there  be  no  appearance  by  defendant,  and  a 
writ  of  inquiry  is  awarded,  the  plaintiff  must,  in  that 
case,  assign  the  breaches  by  a  suggestion  of  them  in 
writing,  (3  Rob.  Pr.  (2nd  ed.)  586  &  seq;  Green  v. 
Bailey,  6  Munf.  246;  Allison  v.  The  Bank,  6  Rand. 
226;  Sangster  v.  Com'th,  17  Grat.  135  to  137;  Gains- 
ford  V.  Griffith,  1  Saund.  68  b.  n  (1);  Governor  v. 
Roach,  9  Grat.  13) ;  and  (2),  To  set  out  the  breaches 
of  condition  in  the  declaration  itself.  And  this  latter 
method  is  preferable;  for  wl>ere  the  plaintiff  declares 
simply  on  the  obligation,  as  though  it  were  a  common 
money  bond,  there  is  nothing  in  the  declaration  to  in- 
form the  clerk  that  a  writ  of  inquiry  should  be  awarded; 
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aod  unless  the  bond  were  filed  with  the  declaration^ 
which,  though  usual,  is  not  necessary,  such  writ  would 
probably  not  be  awarded.  And  yet,  if  final  judgment 
were  rendered  in  such  case  without  awarding  and  exe- 
cuting a  writ  of  inquiry,  it  would  be  clearly  erroneous, 
(3  Rob.  Pr.  (2nd  ed.)  688 ;  Allison  v.  The  Bank,  6 
Eand.  227 ;  Ward  v.  Fairfax  Justices,  4  Munf.  494 ; 
Nadenbousch  v.  Lane,  4  Eand.  413 ;  Gainaford  v.  Grif- 
fith, 1  Saund.  58.  b.  n  (1).) 

The  mode  of  assigning  breaches,  and  the  degi'ee  of 
particularity  required,  may  be  seen  from  3  Rob.  Pr» 
(2nd  ed.)  589  &  seq;  Governor  v.  Roa<5h,  9  Grat.  13  j 
Sangster  v.  Com'th,  17  Grat.  135  to  137. 

In  many  cases  it  is  necessary  to  introduce  in  the  de- 
claration an  averment  of  pertbrmance  by  the  plaintiff 
of  a  condition  precedent,  or  other  matter,  or  to  show  a 
legal  excuse  for  the  omission  to  pei*form  the  act;  and 
in  some  instances  it  must  be  alleged  that  the  defendant 
had  notice  of  the  plaintifi''s  completion  of  the  matter  he 
was  bound  to  perform,  and  was  requested  to  fulfil  his, 
the  defendant's,  covenant.  These  several  averments 
have  been  already  alluded  to.  Ante,  p.  579,  and  for  a 
fuller  discussion  of  them  reference  must  be  made  to  the 
authorities  there  cited,  and  to  1  Chit.  PI.  401 ;  8  Rob. 
Pr.  (2nd  ed.)  571  &  soq.) 

(3),  On  Records, 

The  action  of  debt  is  a  proper  remedy  on  all  con- 
tracts of  record,  such  as  recognizances  and  judgments. 
In  an  action  upon  a  recognizance^  the  undertaking  must 
be  stated  in  the  declaration  with  certainty,  following 
the  description  in  the  entry  of  the  recognizance,  and 
setting  forth  in  what  court,  or  in  what  manner,  at 
whose  suit,  and  for  what  term  or  cause  the  recognizance 
was  entered  into.  It  vouches  the  record,  which  con- 
tains the  recognizance,  and  shows  how,  according  to  its 
terms,  the  defendant  became  liable  in  pursuance  of  it. 
(1  Chit.  PL  403  ;  2  Do.  472  &  seq.) 

In  an  action  upon  ^jvdgment^  the  declaration  must 
set  forth  the  parties,  the  sum  recovered,  the  court,  and 
it  is  said  the  term  ;  but  it  is  not  needful  to  state  the 
cause  of  action,  or  that  the  defendant  became  indebted 
within  the  jurisdiction  of  the  court.  Care  must  be 
taken  that  there  shall  be  no  variance  in  the  statement 
of  these  particulars,  for  that  would  be  fatal,  until  the 
declaration  is  amended.  (1  Chit.  PI.  403-4 ;  2  Do. 
482  &  seq ;  4  Rob.  Pr.  Ill  &  seq.) 

(4),  On  Statutes. 

In  debt  on  a  statute  at  the  suit  of  a  party  aggrieved^ 
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or  by  an  informer  when  the  uihoU  penalty  by  the  sta- 
tute accmefl  to  him,  the  commencement  is  the  same  as 
in  debt  on  a  contract ;  bat  when  a  part  of  the  penalty 
only  is  given  to  the  informer,  and  the  commonwealth  or 
the  overseers  of  the  poor  are  entitled  to  the  residue,  the 
commencement  and  the  other  parts  of  the  declaration 
Qsnally  states  that  the  plaintiff  snes  tanApto  repyblica 
quampro  aeipso.  The  date  of  the  statute,  supposing  it  to 
be  a  public  one,  need  not,  ajid  had  better  not,  be  stated ; 
but  the  offence  or  act  chained  must  appear  to  be  within 
the  provisions  of  the  statute,  and  all  the  circumstances 
necessary  to  support  the  action  must  be  stated.  More- 
over, where  the  act  or  omission  on  which  the  suit  is 
founded,  is  not  an  offence  at  common  law,  it  is  neces- 
sary in  all  cases  to  conclude  ^'against  the  form  of  the 
statute"  or  ^<  statutes."  (1  Chit  PL  404-  &  seq ;  Com. 
Dig.  Pleader,.  (C.  76) ;  Id.  Action  upon  Statute,  (E.  1); 
3  Rob.  Pr.  (2nd  ed.)  612  A;  seq.) 
2!^.  Action  of  Detinue. 

The  action  of  detinue,  as  we  have  seen,  {Ante^  p.  447,) 
is  for  the  recovery  of  some  specific  chattel,  if  to  be  had, 
and  if  not,  for  its  value  in  the  alternative,  and  in  either 
case,  damages  for  its  detention ;  as  in  the  case  of  a 
horse,  a  bill,  note,  deed,  or  other  docimient,  a  sack  or 
box  of  money,  or  other  valuables,  or  in  short,  for  any 
personal  chattel  whatever  which  is  susceptible  of  iden- 
tification and  restitution.  (8  Rob.  Pr.  (2nd  ed.)  468 
&  seq ;  Austin  v.  Jones,  Gilm.  348,  850 ;  Myers  &  Son 
V.  Friend,  1  Rank.  12 ;  Archer  v.  Williams,  2  Car.  & 
Kir.  (61  E.  C.  L.)  26.) 

The  gist  of  the  action  is  the  detainer  by  the  defen- 
dant of  the  plaintiff's  property.  Whilst,  therefore,  the 
declaration  must  aver  a  general  or  special  properly  in 
the  chattel  to  be  in  the  plaintiff  at  the  time  of  the 
bringing  of  the  action,  and  a  possession  in  the  defen- 
dant then,  or  at  an  anterior  time,  it  need  not  state  the 
plaintiff's  title  further  than  to  say  that  the  chattel  was 
^*  of  the  goods  of  the  said  plaintiff,"  or  that  ^^  he  was 
lawfully  possessed  of  it  as  of  his  own  property ;"  nor 
is  it  necessary  to  set  forth  the  way  in  which  the  defen- 
dant acquired  the  possession,  whether  by  finding,  by 
delivery  to  him  to  keep  for  a  time,  or  otherwise.  (3 
Rob.  Pr.  (2nd  ed.)  468  &  seq;  1  Chit.  PI.  413.) 

It  is  a  general  rule,  that  in  actions  for  injuring  or 
taking  away  goods  or  chattels,  it  is  for  the  most  part 
necessary  to  state  their  quality^  qiuzniifyj  or  number ^ 
and  vcUue  or  price^  because  otherwise  the  defendant 
could  not  properly  defend  himself,  nor  could  a  former 
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recovery  be  pleaded  in  bar  of  a  second  action  for  the 
same  wrong  ;  and  in  detinue  this  rule  is  applied  with 
more  particularity  than  in  trover,  trespass,  or  case,  be- 
cause in  the  former  action  the  plaintiff  claims  to  recover 
the  goods  themselves.  And  in  respect  of  the  gruality  of 
the  chattel,  as  that  is  matter  of  description,  the  aver- 
ment must  be  sustained  by  the  proof.  In  respect  of 
qtiantity  or  number,  or  of  vahie,  the  plaintiff  may  prove 
less  than  he  charges,  but  he  cannot  prove  more,  so  that 
he  must  take  care  to  have  the  quantity,  number,  or 
value  clearly  adequate  to  recover  the  Is^gest  possible 
amount.     (1  Chit.  PI.  410-'ll.) 

4^.  Action  of  Covenant. 

As  the  action  of  covenant  can  only  be  supported  on 
a  deed,  there  is  less  variety  in  the  declarations  in  this 
action  than  in  debt,  and,  therefore,  but  few  observa- 
tions will  here  be  necessary,  especially  as  most  of  the 
rules  to  be  observed  in  framing  a  declaration  in  assump** 
sit  or  debt  equally  apply  to  covenant. 

The  doctrine  touching  the  statement  of  the  induce^ 
ment.  or  introductory  matter  to  the  .material  averments; 
the  mode  of  setting  out  the  deed;  Xki^profert  of  it;  the 
averments  of  conditions  and  their  performance,  of 
notice,  &c.,  and  the  statement  of  the  breach  or  breaches 
of  the  covenant,  are  essentially  the  same  in  this  action 
as  in  assumpsit  and  debt.  It  is  usual,  after  stating  the 
breaches  of  the  covenant  declared  upoQ,  to  conclude  by 
alleging:  '^And  so  the  said  plaii\Jtiff  says,  that  the  said 
defendant,  (although  often  requested  so  to  do,)  hath 
not  kept  his  said  covenant,  but  hath  broken  the  same," 
&c. ;  but  this  is  a  merely  formal  allegation,  and  may  be 
omitted.  (1  Cliit.  PL  408-'9 ;  3  Rob.  Pr.  862  &  seq, 
582  &  seq.) 

5"*.  Actions  in  form  ex  delicto,  generally. 

The  actions  in  form  ex  delicto,  here  to  be  adverted  to, 
wherein  declarations  are  to  be  filed,  are  trespass  vi  et 
armis;  ejectment,  which  in  its  origin  was  trespass  m  et 
armis,  and  in  its  modern  adaptations  is  a  Tniaced  action, 
designed  to  recover  land,  and  damages  for  its  deten- 
tion; and  trespass  on  the  case  in  trover  and  conver- 
sion, in  slander,  in  libel,  and  for  wrongs  generally,  aris- 
ing not  directly  from  force  applied  by  the  wrong-doer. 
In  this  class  of  actions  the  declaration  should  state, 
(1),  The  matter  or  thing  affected;  (2),  The  plaintiff's 
right  thereto;  (3),  The  injury;  and  (4),  The  damage 
sustained  by  the  plaintiff;  but  the  particulars  under 
each  of  these  heads  are  too  numerous  to  be  here  set 
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forth.     (See  1  Chit.  PI.  409  &  seq;  3  Rob.  Pr.  419  & 
seq,  406  &  seq,  441  &  seq,  873  &  seq.) 
4K.  The  Breach. 

The  breach  is  applicable,  of  course,  only  in  actions  ex 
contractu.  It  need  hardlv  be  said  that  it  means  the 
breach  of  the  contract  alleged  in  the  statement  of  the 
cause  of  action.  Where  the  contract  thus  alleged  is  a 
special  and  detailed  oue,  the  breach  must  also  be  special 
and  detailed.  Where  the  contract  is  set  forth  in  general 
terms,  the  breach  may  be  stated  in  like  manner  gene- 
rally. (1  Chit.  PL  365,  &c.  407,  409 ;  Rob.  Pr.  (2nd 
ed.)  582  &  seq;  4  Do.  107  &  seq,  240  &  seq.) 

Where  the  action  is  ex  delicto,  as  no  contract  is  averred 
therein,  there  can  be,  of  course,  no  breach,  and,  there- 
fore, this  part  of  the  declaration  is,  in  such  actions,  wholly 
wanting. 
5«.  Conclusion  and  Production  of  Suit. 

The  declaration  always  concludes  with  an  averment  of 
the  damages  sustained  by  the  plaintiff,  by  reason  of  the 
injuries  alleged  in  the  declaration,  and  avers  that  the 
plaintiff  thereupon  brings  or  produces  his  suit.  (1  Chit. 
PL  452-'3.) 

Originally,  no  plaintiff  was  permitted  to  state  his  com- 
plaint to  the  court  unless  he  could  prodilce  responsible 
persons  to  vouch  for  him,  that  his  character  was  such  as 
to  render  it  prol)able  that  his  complaint  was  well  founded^ 
or  at  l^ast  not  frivolous  or  vexatious.  (3  BL  Com.  295; 
St.  PL  429.) 

These  persons  were  denominated  the  plaintiff^s  secta^  or 
folloxoing,  or  suite.  Hence,  the  prothonotary  always 
concluded  his  brief  note  of  the  plaintiff's  complaint  by 
mentioning  that  he  was  attended  by  this  needful  sectay 
which  was  done  by  the  phrase  still  retained  in  the  decla- 
ration, ^^  inde  producit  sectam.'^^  The  phrase,  therefore, 
does  not  mean,  as  ignorant  people  suppose/' there  fore  he 
brings  his  action^^^  (which  such  people  paraphrase  by, 
^^arid  therefore  he  5?^«");  but  it  only  means  a  reference 
to  this  antiquated  and  long  obsolete  notion,  "  and  there- 
fore, or  thereupon,  he  produces  his  secta,  following,  or 
suite!*'* 

In  respect  to  the  statement  of  damages,  the  amount  in 
he  action  of  debt  is  immaterial,  except  in  actions  of 
debt  on  bonds  vxith  collateral  condition,  and  on  bonds  in. 
a  penalty  ioT  the  payment  of  money,  where  the  principal 
and  interest  together  exceed  the  penalty ;  in  which  case 
excess  over  the  penalty  can  be  recovered  only  as  dama- 
ges. In  all  other  actions  than  the  action  of  debt,  the 
.damages  are  material,  for  sounding,  as  all  other  actions 
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do,  in   damages,  no   more   can   be  recovered   than  is 
stated. 

Immediately  after  the  conclusion  of  the  declaration, 
by  the  production  of  suit,  an  executor  or  administrator 
was  required,  at  common  law,  to  xnskBprofert  of  his  let- 
ters testamentary,  or  letters  of  administration,  which 
was  done  thus,  in  the  case  of  an  executor :  "  And  the 
said  plain tijGT  brings  into  court  here  the  letters  testa- 
mentary of  the  said  E.  F.,  deceased,  whereby  it  fully  ap- 
pears to  the  said  court  here,  that  the  said  plaintiff  is  the 
executor  of  the  said  last  will  and  testament  of  the  said 
E.  F.,  deceased,  and  hath  the  execution  thereof,  &c." 
And  in  the  case  of  an  administrator^  thus:  "And  the 
said  plaintiff  brings  into  court  here  the  letters  of  admin- 
istration of  the  said court,  of  the  said of , 

wliich  give  sufficient  evidence  to  the  court  here  of  the 
grant  of  administration  to  the  said  plaintiff',  as  aforesaid, 
the  date  whereof  is  a  certain  day  and  year  therein  men-' 
tioned,  to  wit,  the  day  and  vear  in  that  behalf  above- 
mentioned,  &c."  (1  Chit.  Pi.  453;  2  Do.  35,  36;  Bac. 
Abr.  Ex'ors,  &c.  (E)  14.)  It  was  a  consequence  of  the 
necessity  for  such  profert  of  letters  testamentary,  that 
whilst  an  executor  at  common  law,  appointed  as  he  was 
hy  the  willj  could  do  before  probate  almost  everything 
in  the  way  of  administration  that  he  could  do  afterwards, 
yet  could  not  file  a  declaration  until  he  had  obtained 
letters  of  probate.  (Bac.  Abr.  Ex'ors,  (E.)  14.)  I^o- 
fert  of  letters  testamentary,  and  of  administration,  having 
now  been  abolished  in  England  by  15  &  16  Vict.  c.  76, 
and  in  Virginia  by  V.  C.  1873,  c.  167,  §  9,  it  might  be 
supposed  that  there  is  nothing  to  prevent  an  executor 
from  prosecuting  an  action  before  probate,  where,  of 
course,  it  is  uncertain  whether  he  will  ever  obtain  it,  thus 
exposing  the  defendant  to  annoyance  at  least,  and  pos- 
sibly to  loss.  In  England  this  mischief  is  obviated  by 
the  exercise  of  the  general  superintending  power  of  the 
court,  which,  on  motion  of  the  defendant,  will  stay  pro- 
ceedings in  the  cause  on  the  plaintiff's  part,  until  he 
takes  out  probate  of  the  will,  and  gives  notice  thereof  to 
the  defendant's  attorney,  (Webb  v.  Adkins,  14  C.  B.  (78 
E.  C.  L.)  401.)  In  Virginia  it  is  still  more  effectually 
obviated,  along  with  other  mischiefs  much  more  se- 
rious, by  prohibiting  an  executor  to  exercise  the  powers 
of  an  executor  until  he  qualifies  as  such,  which  supposes 
the  probate  to  be  accomplished.  (V.  C.  1873,  c.  126,  §  1.) 
2'.  The  General  Principles  to  be  observed  in  Framing  the 
Declaration;  W.  C. 
1«.  The  General  Principles  to  be  Observed  at  Common  Law. 
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No  further  exposition  of  these  principles  can  here  be 
made  than  has  been  Already  presented  in  describing  the 
parts  of  the  declaration. 

See  1  Chit.  PI.  276  &  seq ;  8  Rob.  Pr.  518  &  seq. 
2^.  The  General  Principles  to  be  Observed  by  Statute  in 
Virginia, 

See  V.  C.  1873,  c.  167,  $  8^14. 
W.  0. 
1^.  Statements  of  Place  and  Time. 

These  may  be  omitted,  unless  material  to  the  merits. 
(V.  C.  1873,  c.  167,  §  8.) 
2^.  Allegations  not  JVaversaUej  (^.  e.  not  denicMe^  and 
merely  Formal. 

These  may  be  omitted.     (V.  C.  1873,  c.  167,  §  10, 12.) 
8*^.  Profert  of  Sealed  Instruments,  and  of  Letters  of  Pro- 
bate and  Administration. 

This  may  be  omitted.     (V.  C.  1873,  c.  167,  §  9.) 
4^.  Account  of  Items  in  Action  of  A8SU7npsit. 

In  every  action  of  assumpsit  the  plaintiff  shall  file^ 
with  his  declaration,  an  account  stating  plainly  the 
items  of  his  claim,  unless  it  be  plainly  described  in  the 
declaration.  (V.  C.  1878,  c.  167,  §  13 ;  Robinson  v. 
Meems,  12  Leigh,  878 ;  Fitch  v.  Leitch,  11  Leigh,  471.) 
5^.  Action  on  a  Policy  of  Insurance. 

No  particular  form  of  declaration  is  required  in  an 
action  on  a  policy  of  insurance,  but  it  is  sufficient  to  set 
forth  the  grounds  of  the  action,  and  the  relief  prayed 
for,  (filing  the  original  policy  or  a  sworn  copy,)  and  the 
loss  or  death  relied  on  as  the  ground  of  recovery,  and 
that  the  plaintiff  has  performed  all  the  conditions  of 
the  said  policy,  and  violated  none  of  its  prohibitions. 
(V.  C.  1878,  c.  167,  §  14;  West.  Rock  Mut.  Fire  Ins. 
Co.  V.  Sheets,  26  Grat.  854.) 
8'.  Forms  of  Declaration  at  Large,  by  way  of  Illnstration. 
See  Steph.  PL  (ed.  1845,)  32  &  seq. 
It  must  suffice  in  this  place  to  present  only  two  instancea 
of  declarations,  namely,  (l)i  In  debt  on  a  bond;  and  (2), 
In  ejectment.   The  exposition  annexed  to  each,  it  is  hoped^ 
will  enable  the  student,  with  what  has  been  said,  clearly 
to  apprehend  their  structure. 

(1).  Declabation  in  Debt  on  a  Bond. 
Title  of  Court      Circuit  Court  of  A-  County,  to  wit :  (a.)  . 

(md  EtUes.  Bules • 

Charles  Creditor  complains  of  Daniel  Debtor,  being  in  oustodx, 

Q^eritur.  &o. ,  (b),  of  a  plea  that  he  render  nnto  him  the  sum  of  one  thousand 

Statement  of     dollars,  which  to  him  he  owes,  and  from  him  unjustly  detains, 

Cause  of        (e) ;  for  this  to  wit,  that  heretofore,  to  wit,   (d),  on  the  first 

Aetknu  day  of  May,  in  the  year  of  our  Lord  eighteen  hundred  and  forty- 
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eight,  at  the  county  of  A.  (e),  the  said  defendant,  by  his  certain 
writing  obUgatory  (/),  sealed  with  his  seal,  and  now  to  the  court 
here  shown  (^),  the  date  whereof  is  the  day  and  year  aforesaid  (A), 
acknowledged  himself  to  be  held  and  firmly  bonnd  onto  the  said 
plaintiff  (tX  in  the  smn  of  one  thousand  dollars  above  demanded, 
to  be  paid  to  the  said  plaintiff  whenever  the  said.def endant  should 
be  thereunto  afterwards  requested  (k),    fet  the  said  defendant, 

Breach.  although  often  requested  (Q,  hath  not  as  yet  paid  to  the  said  plain- 

tiif  the  said  sum  of  one  ^|housand  dollars  above  demanded,  nor  any 

QmchuSon.  part  thereof  (m\  but  the  same  to  pay  hath  hitherto  refused,  and 
still  doth  refuse,  to  the  damage  of  the  plaintiif  one  thousand  dol- 
lars (n).    And  therefore  he  brings  his  suit  (o),  A.  p.  q. 

Notes  to  the  foregoing  Declaration. 

(a),  In  the  county  court  the  title  woald  have  been 
^^  County  court  of  A.  county^  to  wit  /"  and  in  a  corporation 
court,  "  Corporation  [or  City]  court  of  the  city  of  N." 

(&),  This  is  a  mere  relic  of  the  old  fiction,  which,  in  » 
order  to  enlarge  the  jurisdiction  of  the  court  of  king's 
bench,  pretended  that  the  defendant  was  ^^  in  the  custody 
of  the  marshal  of  the  marshalsea  of  our  lord  the  king." 
It  ne^er  referred,  even  in  England,  to  the  defendant's  be- 
ing in  CLCtual  custody,  and  has  always  been  superfluous  in 
Virginia.  It  would  not  be  improper  to  say,  "  Complains 
of  D.  D.,  who  h<is  been  summoned  to  answer  the  plaintiff 
in  this  action  of  a  plea,"  &c. ;  but  it  is  neater  and  more 
appropriate  to  omit  altogether  the  words  "  being  in  cus- 
tody," &c.,  and  to  say,  "  complains  of  D.  D.  of  a  plea," 
&c. 

(c),  This  phrase  is  what  is  called  the  "  debet  and  de^ 
tinet.^*  In  actions  by  and  against  administrators  and  ex- 
ecutors the  debet  is  not  proper,  because  the  demand  can- 
not be  said  to  be  owed  either  by  or  to  them.  In  such 
actions  the  phrase  should  be  detinet  only. 

{d)y  The  phrase  videlicet^  or  to  wit^  is  employed  in  in- 
troducing a  specification  of  particulars  which  the  rules  of 
pleading  require,  when  yet  the  pleader  wishes  to  indicate 
that  he  does  not  mean  to  tie  himself  to  the  proof  of  the 
particulars  as  alleged.  A  specification  introduced  with 
that  phrase  need  not  be  proved,  unless  it  be  descriptive  of 
the  identity  of  some  instrument  of  writing,  or  of  some  other 
material  fact ;  but  if  that  phrase  be  omitted  the  particu- 
lars must  bo  proved  as  stated. 

(«),  "j1<  tKe  county  of  ^,"  constitutes  what  is  styled 
the  venue,  vicne,  (vicinetum^)  or  neighborhood^  whence 
originally  the  jurors  were  summoned  to  recognize  what 
was  the  truth  between  the  parties.  Hence,  every  travers- 
able fact  had,  as  we  have  seen,  a  venue,  or  place  assigned 
where  it  occurred.     In  the  course  of  time,  jurors  having 
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ceased  to  hereGOffnitorSy  and  become  ^mr«  of  all  facts  upon 
the  evidence  of  witnesses^  the  lajdng  the  venae  became  for 
the  most  part  a  mere  matter  of  form ;  yet,  by  the  com- 
mon law,  it  is  still  required,  the  venue  being  always  the 
county  where  the  suit  is  brought  If,  therefore,  upon  the 
face  of  ity ^the  fact  appears  to  have  occurred  elsewhere 
than  in  the  county  where  the  suit  is  brought,  a  fashion 
was  introduced  of  averring  the  fact  as  occurring  in  its 
true  place,  and  then  under  a  videlicet  stating  the  venue  of 
the  action,  e.  ^.,  "  At  the  city  of  Richmond,  to  wit,  at  the 
county  of  A."  (Steph.  PL  280  &  seq ;  Id.  (Tyler's  Ed.) 
278.)  Our  statutes  dispense  with  any  statement  of  place 
unless  the  place  is  material  or  traversable^  and  thea 
the  true  place  may  be  stated,  without  suggesting  that  it 
was  at  the  county  or  corporation  where  the  suit  is  brought. 
(V.  C  1873,  c.  167,  §  8.)  It  is  also  declared  not  to  be 
necessary  to  aver  that  the  cause  of  action  arose,  or  that 
any  matter  is  within  the  jurisdiction  of  the  court,  (V.  C. 
1873,  c.  167,  §  9),  which  indeed  has  never  been  considered 
requisite  except  ad  to  courts  with  a  jurisdiction  over  very 
limited  localities.  So  in  a  similar  spirit,  all  allegations, 
not  traversable^  and  which  the  party  cannot  be  required  to 
prove^  may  be  omitted,  unless  when  required  for  the  right 
understanding  of  allegation  material.  (V.  C.  1873,  c. 
167,  §  10.) 

(j^),  The  phrase  "  writing  obligatory*'*  imports  ex  vi  ter- 
miniy  a  sealed  instrument.     If,  therefore,  a  promissory 
note  were  so  described,    the  misdescription  would  be  a 
*  fatal  variance ;  for  as  the  proofs  must  correspond  with  the 

allegations,  the  promissory  note  could  not  be  read  at  the 
trial,  and  so  the  plaintiff  would  fail  for  want  of  proof. 
If  such  a  mistake  is  committed,  and  is  discovered  before 
the  jury  is  sworn,  the  declaration  may  be  amended  by 
leave  of  courts  as  a  matter  of  course ;  and  before  the  de- 
fendant appears^  it  may  be  done  as  a  inatter  of  rights 
without  applying  to  the  court.  (V.  0.  1873,  c.  167,  § 
15.)  Even  after  the  jury  is  sworn  the  court  may  allow  a 
variance  not  material  to  be  amended,  or  may  direct  the 
jury  to  find  the  facts ;  and  if,  on  consideration,  the  variance 
appear  to  be  such  as  could  not  have  prejudiced  the  other 
party,  shall  give  judgment  according  to  the  right  of  case. 
(V.  0.  1873,  c.  173,  §  7.)  And  even  if  the  variance  is 
material,  the  court,  independently  of  the  statute,  may  in 
its  discretion,  allow  the  pleadings  to  be  amended,  con- 
tinuing the  case,  however,  to  another  term,  if  the  other 
party  desires  it.  (1  Rob.  Pr.  (1st  ed.)  233  &  seq  ;  Tabb 
V.  Gregory,  4  Call.  225 ;  Anderson  v.  Dudley.  5   Call. 
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629 ;  Perkln's  Adm'r  v.  Hawkins  Adm'r,  9  Grat.  653-'4; 
Beasley  v.  Robinson  &  als,  24  Grat.  330.) 

{g)j  The  phrase  *^  to  fhe  court  now  here  showfri'*  Is  called 
proferty  and  is  applied  at  common  law  to  all  sealed  in- 
strumeiUs  relied  on  in  pleading,  and  also  to  letters  of  pro- 
bate and  administration.  Sut  our  statute  declares,  that 
it  shall  not  be  necessary  to  ^^  make  profert  of  any  deed, 
letters  testamentary,  or  commission  of  administration." 
And  a  defendant  may  have  oyer  in  like  manner  as  if 
profert  were  made.     (V.  C.  1873,  c.  167,  §  9.) 

(A),  This  date,  &c.,  is  d-eacriptive  of  the  writing  sued  on, 
and  as  it  constitutes  ite  identity^  it  must  be  accurate. 
The  videlicet  will  not  avail  to  cure  any  incorrectness. 

(i),  If  the  instrument  be  2^  promissory  noie^  the  phrase- 
ology here  employed  is  as  follows;  "made  his  certain 
note  in  writing,  conxmonly  called  a  promissory  note,  the 
date  whereof  is  the  day  and  year  aforesaid,  and  there- 
by promised  and  agreed  to  pay  to  the  said  plaintiff  the 
said  sum  of  one  thousand  dollars,  above  demanded,"  &c. 

(^),  If  the  writing  is  payable  not  on  demand,  but  on  a 
specified  day,  say  "  to  be  paid  to  the  said  plaintiff  on  or 
before  the day  of in  the  year  of  our  Lord ." 

(Z),  This  allegation  of  ^^ often  reqitested^'  is  generally  a 
mere  form,  and  under  the  provision  of  the  statute  above 
referred  to  (V.  C.  1873,  c.  167,  $  10,)  may  be  omitted 
where  no  request  is  necessary.  If  a  request  is  necessary, 
as  it  is  where  tlie  writing  is  payable  so  many  days  after 
demand^  or  on  demand  ai  a  particular  pUice^  and  in  some 
other  cases,  the  allegation  of  a  demand  must  be  formally 
made,  and  then  the  general  ^^  licet  sapitis  requisitur^^  is 
not  sufficient. 

(m).  This  form  of  expression  is  employed,  although 
part  may  have  been  paid. 

(n),  T.he  damages  m  debt  are  merely  nominal,  with 
the  exceptions  already  mentioned,  namely,  the  action  of 
debt  on  a  hond  with  collateral  condition^  and  on  fi penal  bond 
where  the  principal  and  interest  together  exceed  thepenalty. 

((?),  This  final  phrase  ^^inde  producit  sectavi^'*  has  been 
riready  explained. 

(2),  Dedaration  in  Ejectment  for  Dower. 

See  St.  PL  33 ;  Id.  (Tyler's  Ed.)  71 ;  V.  C.  1873,  c.  131, 
§6  fcseq;  Id.  c.  106,  §  10: 

TiUepf  Court   Circuit  Court  of  A.  County,  to  wit : 
and  Bulet,  Rules . 

#  

Quer^r,  Mary  Demaxidant  complains  of  Thomas  Tenant  of  a  plea  of  tres- 

iStatement  of   pass  for  this,  to  wit :  that  therefore,  to  wit :  on  the  first  day  of  Jaim- 

tits  Cause  of    ary ,  in  the  year  of  our  Lord  eighteen  hundred  and  seventy,  the  said 

Action.  plaintiff  was  possessed  for  her  own  life,  as  and  for  her  dower  in 
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the  estate  of  her  late  husband,  George  Demandant,  deoeased,  of  one 
nndivided  third  part  of  a  certain  tract  or  parcel  of  land,  called" 
Glenmore,  lying  in  the  said  county  of  A.,  containing  six  hundred 
acres,  and  bounded  as  follows,  to  wit : 

[Insert  a  deaoription  of  the  land  a*  aeeurate  om  may  &&] 
of  which  said  tract  of  six  hundred  acres  of  land  the  said  Geozge 
Demandant  was,  during  the  coverture  between  him  and  the  said 
plaintiff,  (and  at  the  time  of  his  death,)  seised  of  an  estate  of  in- 
heritance ;  and  the  said  plaintiff  says,  that  she  being  possessed  of 
the  undivided  third  part  aforesaid  of  the  said  tract  of  land,  the 
said  defendant  afterwards,  to  wit,  on  the  second  day  of  February, 
in  the  year  of  our  Lord  eighteen  hundred  and  seventy,  entered  into 
the  same,  and  unlawfully  withholds  from  the  said  plaintiff  the  pos- 
session thereof,  to  the  damage  of  the  said  plaintiff  l|2,500 -]f\j^ 
and  therefore  she  brings  her  suit.  ^-y  P*  <1 

ISalke,  To  Mr.  Thomas  Tenant : 

You  are  hereby  notified  that  the  foregoing  declaration  in  eject- 
ment against  you  will  be  filed  in  the  clerk's  office  of  the  circuit 
court  of  A.  county,  at  rules  to  be  olden  for  the  said  court,  on  the 

first  Monday  of ,  in  the  year  of  our  Lord  eighteen  hundred 

and  ^— •  Maby  Deicandamt, 

By  her  Attorney. 

Observations  on  the  Foregoing  Declaration, 

The  action  of  ejectment,  as  has  been  before  remarked,  i8 
intended  by  statute  in  Virginia  to  supersede,  not  indeed 
in  theory^  but  in  practice^  all  other  remedies  for  the  re- 
covery of  lands,  except  tlie  writ  of  forcible  entry^  <&c.  It 
is  declared  that  it  shall  lie  in  the  same  cases  as  at  com- 
mon law  it  did,  and  may  be  prosecuted  by  any  person 
claimiug.real  estate  infee^for  life  or  for  years,  either  as 
heir,  devisee,  purchaser  or  otherwise,  even  by  a  widow 
for  her  dower  unassigned,  (V.  C.  1873,  e.  106,  §  10; 
Devaughn  v.  Devaughn,  19  Grat.  558,)  thus  providing  a 
new  practical  substitute  for  the  lorit  of  dower  and  the 
torit  of  right  of  dower.     (V.  C.  1873,  c  131,  §  12.) 

It  is  to  be  instituted  in  the  coimty  or  corporation 
where  the  land,  or  part  of  it,  lies,  and  by  him  only  who 
has  a  subsisting  interest  in  the  premises  claimed,  and  a 
right  to  recover  the  same,  or  to  recover  the  possession 
thereof,  or  of  some  share,  interest,  or  portion  thereof. 
(V.  C.  1873,  c.  131,  §  3,  4.)  And  in  the  same  spirit  of 
dispensing  with  former  fictions,  the  actual  occupant  shall 
be  named  defendant ;  and  if  there  be  no  actual  occupant 
he  who  claims  title  to  it  at  the  beginning  of  the  suit;  and 
if  the  defendant  be  a  lessee,  the  landlord  may  appear  and 
be  made  a  defendant  with  him,  or  in  his  place.  (V.  C. 
1873,  c.  131,  §  5.) 

The  action  is  to  be  commenced  vnthoui  a  imtj  by 
serving  a  declaration  in  the  name  of  the  real  claimant  as 
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plaintiff;  and  it  is  declared  to  be  enough  to  aver  in  it, 
that  on  some  day  specified  therein,  and  after  the  plain- 
tiff's title  accrued,  he  was  possessed  of  the  premises 
claimed,  and  that  being  so  possessed  thereof,  the  defen- 
dant afterwards  on  some  day  to  be  stated,  entered  into  such 
premises,  and  unlawfully  withholds  from  the  plaintiff  the 
possession  thereof,  to  his  damage  such  sum  as  the  plain- 
tiff shall  state.  (V.  0.  1873,  c.  131,  §  7.)  The  premises 
claimed  are  to  be  described  with  convenient  certainty,  so 
that  from  such  description  possession  thereof  may  he  de- 
livered, (Beverly  v.  Fogg,  1  Call.  484;  Turberville  v. 
Long,  3  Hen.  &  M.  309 ;  Level  v.  Arnold,  2  Munf .  167 ; 
Urqnhart  v.  Clarke  &  als,  2  Hand.  549 ;  Koiner  v.  Kan- 
kln,  11  Grat.  420;  V.  C.  1873,  c.  131,  §  8.)  The  plain- 
tiff shall  also  state  whether  he  claims  infee^  or  for  lifey 
or  for  the  life  of  another^  or  for  years^  specifying  such 
lives  or  the  duration  of  such  term ;  and  when  he  claims 
an  undivided  share,  or  interest,  he  shall  state  the  same. 
A  declaration  may  contain  one  or  several  counts,  and 
several  parties  may  be  named  as  plaintiffs,  ^^Vi^^y  in  one 
county  and  separately  in  others^  (V.  C.  1873,  c.  131,  §  9, 
10;  See  v.  Greenlee,  6  Munf.  303.)  To  the  declaration 
a  notice  in  writing  is  subjoined  by  the  plaintiff  or  his  at- 
torney, addressed  to  the  defendant.  Informing  him  that 
the  declaration  will  be  filed  on  some  specified  rule-day, 
in  the  clerics  office  of  the  court  where  tlie  suit  is  instituted, 
or  in  court  on  some  named  day  in  the  next  term.  This 
notice  is  to  be  served  like  other  notices,  (V.  C.  1873,  c. 
163,  §  1,  2  &  seq);  and  the  defendant  may  demur  or  plead 
to  the  declaration,  or  may  do  both,  as  in  personal  actions, 
(V.  C.  1873,  c.  131,  §  11,  12.)  He  may  plead  in  abate- 
mentj  (Jas.  Riv.  &  Ka  Co.  v.  Robinson,  16  Grat.  434,) 
but  in  respect  to  matter  in  bar  of  the  action^  he  is  con- 
fined to  plead  the  general  issue  "  not  guilty  ^^  under  which 
the  same  evidence  and  proceedings  are  admissible  as  under 
the  same  plea  in  ejectment  at  common  law,  with  a  few 
exceptions.  And  the  defendant  may  also  give  in  evi- 
dence under  it  whatever  would  bar  a  writ  of  right.  (V. 
C.  1873,  c.  131,  §  18.) 

The  consent-rule  is  abolished,  having  been  indeed,  as 
we  have  seen,  a  mere  incident  to  the  fictions  formerly 
employed  in  ejectment,  and  of  course  disappearing  with 
them.  The  plaintiff  need  not  prove  an  actual  entry  on 
or  possession  of  the  premises  demanded,  or  receipt  of 
any  profits  thereof,  nor  any  entry,  lease,  or  ouster,  except 
as  in  other  parts  of  the  statute  provided ;  but  it  shall  be 
sufficient  for  him  to  show  a  right  to  the  possession  of  the 
premises  at  the  time  of  the  commencement  of  the  suit. 
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(V.  C.  187«,  c.  131, 1  14^  Tapecott  v.  <3obbfl,  %1  Qrat. 
172.) 

The  fitadent  vdll  remember,  tibat  upon  filing  lite  declara- 
tion, with  proof  of  the  service  of  notioe  thereof,  the  plain- 
tiff is  entitled  to  a  rule  npon  the  defendant  to  appear  and 
plead  npon  the  next  mle^day,  if  the  declaration  be  filed 
at  roles,  or  if  filed  in  court  to  appear  and  plead  within 
such  time  as  shall  be  prescribed  by  the  court;  and  if  upon 
service  of  such  rule  he  shall  fail  so  to  appear  and  plead,  his 
default  shall  be  entered  and  jadgment  given  against  him 
in  the  oflJoe.    (V.  C.  1878,  c.  131,  j  12.) 

Where  the  action  is  by  one  Oir  more  tenants  in  common, 
joint-tenants,  or  co-parceners,  against  their  co-tenants,  the 
plaintiff  shall  be  bound  to  prove  actual  ov^ter^  or  some 
other  act  amounting  to  a  total  denial  of  the  plaintifPs  right 
as  co-tenant,  (V.  C.  1873,  c.  181,  §  16),  which,  however, 
is  no  more  than  had  before  been  repeatedly  adjudicated 
to  be  necessary  at  common  law.  (Doe,  &c.  v.  Hill,  10 
Leigh,  457 ;  Purcell,  Ac.  v.  Wilson,  4  Grat.  16  Buchanan 
V.  King's  Heirs,  22  Grat  416.) 

Where  the  action  is  against  several  defendants,  and  a 
joint-possession  of  all  is  proved,  and  the  plaintiff  is  en- 
titled to  a  verdict,  it  shall  be  against  all,  whether  they 
plead  separately  or  jointly.     (V.  C.  1873,  c.  131,  §  16.) " 

Where  the  action  is  against  several  defendants,  and  it 
appears  at  the  trial  that  any  of  them  occupy  distinct  par- 
cels, in  severalty  or  jointly,  and  that  other  defendants 
possess  other  parcels  separately  or  jointly,  the  plaintiff 
may  recover  aeoeral  judgments  against  them,  for  the  par- 
<3els  BO  held  by  one  or  more  of  the  defendants  separately 
from  the  others.  (V.  C.  1873,  c.  131,  §  17;  Stuart's 
Heirs  v.  Coalter,  4  Rand.  86,  88  ;  Oamden  &  als  v.  Has- 
kill,  3  Rand.  462.) 

The  plaintiff  may  recover  any  specific  or  any  undivided 
share  or  part  of  the  premises,  though  it  be  less  than  he 
•claimed  in  the  declaration ;  and  in  a  controversy  touch- 
ing real  estate,  possession  of  part  shall  not  be  construed 
possession  of  the  whole,  when  an  actual  adverse  posses- 
sion is  proved.  (V.  C.  1873,  c.  131,  §  18,  19 ;  Oallis  v. 
Kemp,  11  Grat.  78  ;  Koiner  v.  Rankin's  Heirs,  11  Grat. 
420.) 

As  a  plaintiff  can  in  no  case  assert,  in  an  action  of 
ejectment,  any  but  a  legal  titlcj  (the  proceeding  being  in  a 
-court  of  law,)  so  the  defendant  cannot  in  general  set  up 
•as  a  defence  to  an  action  of  ejectment  any  but  a  legal 
title;  but  if  he  has  only  an  equitable  title,  he  must  go  into 
a  court  of  equity  to  assert  and  make  it  good.  There  are 
two   oases,  however,  of  equitable  title  which,  as  often 
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*  occurring,  the  legislature  has  thought  fit  to  submit  to  the 
cognizance  of  a  legal  tribunal  in  the  action  of  ejectment. 
These  two  cases  are — 

(1).  Where  a  vendor,  or  any  claiming  under  him,  shall 
institute  an  action  of  ejectment,  to  recover  the  land  against 
the  vendee,  or  those  claiming  under  him,  and  there  is  a 
^vriting  stating  the  purchase  and  the  terms  thereof,  signed 
by  the  vendor  or  his  agent,  and  there  has  been  such  pay- 
ment or  performance  of  what  was  contracted  to  be  paid 
or  performed  on  the  part  of  the  vendee,  as  would  in 
egrnity  entitle  him,  or  those  claiming  under  him,  to  a  con- 
veyance of  the  legal  title  of  such  land  from  the  vendor, 
or  those  claiming  under  him,  without  condition. 

(2).  Where  a  mortgagee,  or  trustee  in  a  deed  of  trust, 
made  to  secure  the  payment  of  a  sum  of  money,  or  the 
performance  of  a  duty,  or  the  accomplishment  of  a  pur- 
pose,  shall  institute  an  action  of  ejectment  to  recover  the 
land  of  the  mortgagor,  or  grantor  in  the  deed  of  trust,  af- 
ter the  payment  of  the  whole  sum,  or  the  performance  of 
the  whole  duty,  or  the  accomplishment  of  the  whole  pur- 
pose, so  that  the  defendant  in  a  court  of  equity  would  be 
entitled  to  a  decree  re-vesting  the  legal  title  in  him  with- 
out condition. 

But  a  defendant  cannot  avail  himself  of  these  equit- 
able defences  unless  notice  in  writing  of  such  defence  be 
given  sixty  days  before  the  trial;  and  whether  he  shall  or 
shall  not  make  or  attempt  such  defence,  he  is  not  pre- 
cluded from  resorting  to  equity  for  any  relief  to  which 
he  would  have  been  entitled  had  the  foregoing  provisions 
not  been  made.  (V.  C.  1873,  c.  131,  §  20-22.)  And 
it  is  worthy  to  be  noted,  that  where  the  defendant  in 
ejectment  has  entered  upon  the  possession  by  consent  of 
the  ovmer^  as  upon  an  agreement  to  purchase,  there  must 
be  proved  a  demand  of  the  surrender  of  the  premises  be- 
fore the  action  can  be  maintained.  (Twyman  v.  Hawley, 
24  Grat.  414-'15.) 

As  to  the  verdict  of  the  jury  in  an  action  of  ejectment, 
if  the  opinion  of  th(<  jury  be  for  the  plaintifis,  or  any  of 
them,  the  verdict  shall  be  for  the  plaintiffs,  or  such  of 
them  as  have  right  to  the  possession  of  the  premises,  or 
any  part  thereof,  against  such  of  the  defendants  as  were 
in  possession  thereof,  or  claimed  title  thereto  at  the  com- 
mencement of  the  action ;  and  where  any  plaintiff  appears 
to  have  no  right,  the  verdict  as  to  such  plaintiff  shall  be  for 
the  defendant;  and  it  is  to  be  observed,  that  whilst,  if  the 
right  of  the  plaintiff  is  proved  to  all  the  premises  claimed, 
it  suffices  that  the  verdict  shall  be  for  the  premises  gene- 
rally, as  specified  in  the  declaration ;  yet,  if  the  verdict  be 
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for  only  a  part  or  share  of  the  premises,  such  part  must 
be  specified  with  the  same  certainty  of  description  as  is  re- 
quired in  the  declaration.  And  if  the  verdict  be  for  an 
undivided  share  or  interest/ or  a  part  of  an  interest,  it 
shall  specify  the  share  or  interest,  and  describe  the  part 
as  before  required.  The  verdict  is  also  to  specify  whether 
the  estate  found  in  the  plaintifP  be  in  fee  or  for  life,  stat- 
ing for  whose  life,  or  whether  it  be  for  a  term  for  years, 
and  stating  the  duration  of  such  term.  (V.  C.  1873,  c. 
131,  §  23,  27.)  And  where  the  declaration  sets  fortii  a 
fee  simple  title,  describing  the  land  by  quantity  and  boun- 
daries, and  upon  the  general  issue  of  "  not  guUty^^  &c., 
the  jury  find  that  '^  the  defendant  is  guilty  in  manner  and 
form  as  the  plaintiff  in  his  declaration  hath  complained," 
:  it  is  sufficient,  though  not  a  literal  compliance  with  the 
statute,  and  judgment  ought  to  be  given  for  the  land. 
(Hawley  v.  Twyman,  24  Grat.  618.)  ' 

In  order  to  enable  the  plaintiff  to  recover  damages  in 
the  action  of  ejectment,  he  must  file  with  his  declaration 
a  statement  of  the  profits  and  other  damages  which  he 
means  to  demand ;  and  in  that  case  the  jury,  unless  the 
court  shall  otherwise  order,  may  assess  the  damages  for 
meene  profits  for  any  period  not  exceeding  five  years 
prior  to  the  commencement  of  the  suit,  until  the  ver- 
dict ;  and  also  damages  for  the  destruction  or  waste  of 
buildings,  or  other  property,  during  the  same  period.  (V. 
C.  1873,  c.  131,  §  30.) 

Provision  is  also  made  to  a  limited  extent  for  allowing 
for  the  value  of  improvements  made  by  the  defendant, 
when  the  plaintiff  recovers  the  land.  (V.  0.  1873,  c. 
131,  §  32,  33 ;  Id.  c.  132.) 

The  judgment  for  the  plaintiff  is,  "  that  he  recover  the 
possession  of  the  premises,"  according  to  the  verdict,  if 
there  be  a  verdict,  or  if  the  judgment  be  by  default,  or 
on  demurrer,  according  to  the  description  thereof  in  the 
declaration;  and  if  the  action  be  brought  to  recover 
dower,  which  has  not  been  assigned,  the  court  may  have 
the  dower  assigned  by  commissioners  appointed  for  that 
purpose.     (V.  C.  1873,  c.  131,  §  29;  Id.  c.  106,  §  10.) 

Any  judgment  in  an  action  of  ejectment  is  conclusive 
as  to  the  right  of  possession  established  in  such  action, 
upon  the  party  against  whom  it  is  rendered,  and  upon 
all  persons  claiming  under  him,  allowing  to  infantSy  mar' 
ried  women^  and  persons  insane^  at  the  time  of  judgment, 
five  years  after  the  removal  of  such  disabilities. 
4®.  Office-Judgments. 

Office-judgments,  (that  is,  judgments  in  the  clerKs  office^ 
in  contradistinction  to  judgments  rendered  in  court),  are^ 
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(1),  Judgments  for  defavU  of  appearance  ;  (2),  By  confes- 
fion;  and  in  this  connexion  we  must  advert  to,  (8),  When 
and  how  office-judgments  are  set  aside;  (4),  The  making  of 
the  court-docket  before  the  term ;  and  (5),  The  entries  at 
the  rules,  and  the  form  of  the  rule-book ; 
W.  C. 
1'.  Tlie  Judgment  for  Default  of  Appearance, 

Having  just  seen  when  and  where  the  plaintiff  is  to 
file  his  declaration,  together  with  the  form  and  general 
principles  of  its  structure,  and  an  example  or  two  by  way 
of  illustration,  let  us  next  consider  what  follows,  if  the  de- 
fendant disregard  the  rule  made  upon  him  to  answer  it. 
This  rule  is  called  the  common  order,  because  it  is  the 
ttsual  order ;  or  the  conditional  jvdgmsnt,  because  it 
threatens  the  defendant  with  a  judgment,  unless  he  ap- 
pear and  plead  according  to  its  terms.  Those  terms,  it 
may  be  proper  to  say,  are  as  follows :  "  The  defendant 
having  been  summoned,  (or  being  arrested),  and  not  ap- 
pearing, on  the  motion  of  the  plaintiff,  by  his  attorney, 
it  is  ordered  that  judgment  be  entered  for  the  plaintiff 
against  the  defendant,  for  the  debt  in  the  declaration 
mentioned,  (supposing  it  to  be  9^  plea  of  debt),  with  law- 
ful interest  thereon  from  the day  of ,  in  the 

year  ,  till  paid,  and  the  costs,  unless  the  said  de- 
fendant shall  appear  and  plead  at  the  next  rules."  (Rob- 
inson's Forms,  61.)  And  if  the  defendant  shall  omit  to 
plead  at  the  succeeding  rules,  a  judgment  is  then  entered 
against  him  in  the  clerk's  office,  (whence  it  is  styled  an 
qffice-jvdgment),  or  as  it  is  sometimes  styled,  and  as  in 
terms  it  is,  a  confirmation  of  the  comjmon  order  ;  and  at 
the  same  time  an  order  is  made  for  the  damages  to  be  in- 
quired into,  when  in  consequence  of  the  defendant's  lia- 
bility, or  the  amount  of  the  demand  rwt  being  definitely 
ascertained,  such  inquiry  is  proper.  (V.  C.  1873,  c.  167, 
§43.) 

We  are  to  note  under  this  head,  (1),  The  period  of  the 
proceedings  at  which  judgment  for  default  of  appearance 
is  rendered ;  (2),  When  an  office-judgment  becomes  final, 
and  the  amount  thereof ;  (3),  In  what  cases  a  writ  of  in- 
quiry is  requisite,  and  the  mode  of  executing  it;  and 
(4),  Proceeding  where  the  cause  is  ready  as  to  some  and 
not  as  to  others  of  the  defendants ; 
W.  C. 
1«.  Period  of  the  Proceedings  at  which  Judgment  for  De- 
fault of  Appearance  is  Rendered. 

From  the  explanation  just  given  it  appears  that  judg- 
ment for  default  of  appearance  occurs  regularly  at  the 
second  raUrday  after  the  declaration  is  filed.     But  it  is 
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provided  that  no  judgment  by  default^  on  a  scire  fadaSy 
or  Bummons  shall  be  valid  if  it  become  final  witnin  one 
month  alter  the  service  of  such  process.  (V.  0. 1873,  c. 
166,  §  6.)  The  month  contemplated  is  a  calendar  monthy 
and  in  computing  it  the  day  on  which  the  summons  is 
served  is  to  be  counted,  but  not  the  day  on  which  the 
judgment  becomes  final.  (V.  C.  1873,  c.  15,  §  9*  (cl.  7,  8.) 
Hence,  where  the  process  was  served  on  the  3d  of  Feb- 
ruary, and  the  judgment  by  default  becanao  final  on  the 
3d  of  Marcli,  it  was  held  to  be  a  valid  judgment.  (Turn- 
bulj  V.  Thompson,  27  Grat.  308.) 

The  cause  is  then  placed  on  the  dockeU  or  list  of  causes, 
to  be  disposed  of  at  tjie  next  term  of  the  court,  and 
thenceforward  all  further  proceedings  therein  must  be 
had  in  court ;  that  is,  in  tlie  circuit  court  at  any  temiy 
and  in  the  corporation  court  ai  th&  four  or  more  terms 
yearly^  which  shall  be  designated  by  the  judge  for  ,the 
trial  of  civil  causes^  in  which  juries  shall  he  required. 
(V.  C.  1873,  c.  173,  §  1.)  And  in  order  to  obviate 
needless  delay  by  putting  in  sham  pleas  at  the  rules,  and 
so  preventing  an  oflSce-judgment,  it  is  now  provided  that, 
"in  any  action  where, for  want  of  a  plea,  an  pflSce-judg- 
ment  would  have  been  entered,  it  shall  be  the  duty  of 
the  clerk,  whether  a  plea  shall  have  been  filed  or  not,  to 
place  such  action  npon  the  court-docket;  and  in  any 
such  action  so  placed  npon  the  court-docket  the  pleadings 
may  he  matured  in  courts  subject  to  such  terras  of  con- 
tinuance as  the  court,  in  its  discretion,  may  impose  upon 
either  party."     (Acts  1874-'6  p.  48,  c.  65.) 

With  a  view  to  the  same  wholesome  policy  of  obviat- 
ing needless  delay,  it  is  also  provided  that  when  the 
plaintiff  takes  issue  on  the  defendant's  pleading,  or  tra- 
verses the  same,  or  demure,  so  that  tlie  defendant  is  not 
let  in  to  allege  any  new  matter,  the  plaintiff  may,  with- 
out giving  any  rule  to  rejoin,  proceed  as  if  there  were  a 
similiter  or  joinder  in  demurrer.  (V.  C.  1873,  c.  167,  §  28 ; 
ISouthside  It  E.  Co.  v.  Daniel,  20  Grat.  344) ;  but  dur- 
ing the  next  term  of  the  circuit  court,  or  at  least  until 
the  16th  day  thereof,  if  the  term  should  last  longer,  or  if 
it  be  in  a  corporation  court,  during  the  next  term  desig- 
nated for  the  trial  of  civil  causes  in  which  juries  are  re- 
quiredy  the  defendant  is  allowed  to  set  aside  the  judg- 
ment thus  rendered  against  him  in  the  ofiice,  by  appear- 
ing BJidpleadinff  to  issue^  as  the  statute  expresses  it;  that 
is,  by  pleading  a  plea  not  in  abatement,  nor  of  a  merely 
dilatory  character,  (Wall  v.  Atwell,  21  Grat.  403;  5 
Rob.  Pr.  (2nd  ed.)  200,  <fec.);  but  oSering  some  S7ibstan- 
tial  defence  to  the  action;  and  thereupon  the  plaintiff 
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may,  at  his  option,  reply  immediately,  or  take  until  the 
next  term  to  consider  what  he  will  do.  Uut  the  defend- 
ant must  come  prepared  to  sustain  his  plea,  if  the« plain- 
tiff should  forthwith  deny  and  take  issue  upo^  it ;  or  he 
must  show  cause,  upon  oath,  why  the  cause  should  stand 
over^  or  as  the  phrase  is,  he  continued  until  the  next  term. 
(V.  C.  1873,  c.  167,  §  45-'6.) 
2*.  When  an  Office-judgment  becomes  Fifiatj  and  the 
Amount  thereof. 

If,  during  the  term  next  following  the  judgment  in  the 
•  office,  as  above  described,  or  in  the  circuit  court,  before 

the  expiration  of  the  15th  day  thereof  (whichever  shall 
first  happen),  tlie  judgment  be  not  set  aside  in  the  man- 
ner above  stated,  by  the  defendant's  appearing  and  plead^ 
ing  to  issitey  it  becomes  (if  there  be  no  order  for  an  in- 
quiiy  of  damages)  a  final  judgment  as  of  the  last,  or  of 
the  15th  day  of  the  term,  as  the  case  may  be,  and  has  in 
all  respects  the  same  effect  as  a  judgment  rendered  in 
court  at  such  t«rm,  and  therefore,  cannot  be  afterwards 
set  aside  by  that  court,  (Enders  v.  Burch,  15  Grat.  68 ; 
V.  C.  1873,  c.  167,  §  45.)  The  judgment  in  such  case 
(supposing  there  is  no  writ  of  inquiry  of  damages),  is  for 
the  principal  sum  due,  with  interest  thereon  from  the 
time  it  became  payable,  (or  commenced  bearing  interest), 
until  payment,  unless  in  an  action  upon  negotiable  paper, 
when  it  includes,  besides  the  principal  sum,  with  interest 
thereon,  the  cost  of  protest  and  interest  upon  the  same, 
and  in  the  case  of  Mils  of  excJiange^  the  damages  allowed 
hy  law;  and  in  certain  cases,  the  amount  of  the  account 
of  items  fled  with  the  declaration.  (V.  C.  1873,  c.  167, 
§44;  Id.  c.  141,  §  11.) 

But  where  there  is  an  order  for  an  inquiry  of  damages 
(which  is  familiarly  known  as  a  writ  of  inquiry ^  because 
in  England  a  writ  for  the  purpose  is  actually  issued),  the 
judgment  in  the  office  is  not  finals  either  at  the  next  or 
at  any  succeeding  term  of  the  court,  until  the  order  is 
executed \  and  even  if  the  order  be  executed  during  the 
term  next  following  the  judgment,  it  may  be  set  aside 
before  the  end  of  the  term,  or  in  the  circuit  court  before 
the  15th  day  tliercof  if  good  cause  be  sTtown^  but  not 
otherwise.     (V.  C.  1873,  c.  167,  §  45-'6.) 

Since,  therefore,  the  finality  of  an  office-judgbient  after 
the  term  which  next  follows  it,  depends  on  whether  there 
be  an  order  of  inquiry  of  damages,  it  is  necfessfery  to  con-^ 
sider  when  such  an  order  is  requisite. 
3«.  In  what  Case  a  Writ  or  Order  of  Inquiry  is  Necessary y 
and  the  Mode  of  Executing  it. 

An  inquiry  of  damages  is,  in  ge&eral,  requisite 
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cases  where  the  amount  of  the  demand,  and  the  defen- 
dant %  liability  to  pay  it,  are  not  ascertained  (at  least 
prima  facie^)  by  his  own  written  a^iknowledgment^  or 
something  equivalent  thereto.  Hence  it  must  take  place 
in  all  cases,  except  in  an  action  of  debt  on  a  hond  or  other 
writing  for  the  payment  pfmoriey^  or  against  the  draw- 
ers or  endorsers  of  a  bill  ox  exchange,  or  negotiable  note ; 
or  in  an  action  of  debty  or  writ  of  scire  facias^  upon  a 
judgment  or  recognizance,  or  in  an  action  of  assumpsUj 
provided  the  plaintiff  shall  serve  the  defendant,  at  the 
same  time  and  in  the  same  manner  that  the  process  or 
summons  is  served,  with  a  copy  certified  by  the  clerk,  of 
the  account  on  which  the  action  is  brought,  stating  dis- 
tinctly the  several  items  of  his  claim,  and  the  aggregate 
amount  thereof,  the  time  from  which  he  claims  interest, 
.  and  the  credits^  if  any.  (V.  C.  1873,  c.  167,  §  44;  Jas. 
Eiver  &  K.  Co.  v.  Lee,  16  Grat.  432.) 

Thus  an  order  or  writ  of  inquiry  is  necessary  in  all 
actions  of  ejectment,  and  for  other  torts,  (Jas.  Riv.  &  K. 
Co.  V.  Lee,  16  Grat.  432,)  in  actions  on  bonds  with  col- 
lateral condition  ;  e»  g.j  a  guardian's  bond,  (RuflSn  v.  Call, 
2  Wash.  181 ;  Henderson  v.  Hepburn,  &c.,  2  Call.  238;) 
or  where  it  appears  from  a  paper  filed  by  the  plaintiff 
himself,  that  the  defendant  may  be  entitled  to  a  credit, 
which  yet  the  plaintiff  refuses  to  allow,  (Rees  v.  Cono- 
cocheague  Bank,  5  Rand.  327.)  And  if  the  principle 
were  rigidly  adhered  to,  a  similar  inquiry  should  also  be 
made  in  actions  against  the  endorsers  of  negotiable  paper, 
and  the  drawers  of  bills  of  exchange,  whose  liability  is 
collateral,  depending  on  whether  the  holder  of  the  paper 
has  proceeded  properly  with  it  or  not,  (Metcalfe  v.  Bat- 
taile,  Gilm.  191 ;  Hatcher  v.  Lewis,  4  Rand.  154 ;)  and 
perhaps  also  in  actions  onjudgmerds,  (Shelton  v.  Welsh, 
7  Leigh,  175,)  and  certainly  in  actions  of  assumpsit. 
But  our  statutes  at  present  include,  as  we  have  seen,  all 
of  the  three  cases  last  mentioned,  amongst  tliose  where 
no  writ  of  inquiry  need  be  ordered. 

The  writ  or  order  of  inquiry  is  in  England  addressed 
to  the  sheriff  oi  the  county  where  the  pleadings  allege 
the  fact  to  have  occurred,  and  commands  him  to  inquire 
into  the  amount  of  damages  sustained,  ^'  by  the  oaths  of 
twelve  good  and  lawful  men  of  his  county,"  and  to  re- 
turn such  inquisition  when  made  to  the  court.  (St.  PL 
105-'6  ;  Id.  (Tyler's  ed.)  184.)  With  us  no  writ  issues, 
but  the  order  is  executed  in  court,  generally  by  a  jury ; 
although,  if  neither  party  desire  a  jury,  it  is  made  the 
duty  of  the  court  to  ascertain  the  damages,  and  on  what 
sum,  and  from  what  time  interest  shall  be  computed. 
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and  to  give  judgment  for  such  damages  and  Interest. 
(V.  C.  1873,  c.  173,  §  6.) 

4«.  Proceeding  where  the  Caase  is  ready  as  to  some,  and 
not  ready  as  to  others,  of  the  Defendants. 

Hitherto  it  has  been  supposed  that  there  is  but  one 
defendant,  or  if  more  than  one,  that  they  have  been  all 
duly  summoned ;  but  it  may  well  happen,  and  in  point  of 
fact  does  often  happen,  where  there  are  several  defen- 
dants, that  the  process  shall  be  executed  on  some  and  not 
on  others.  In  such  a  case  the  common  law  rule  was, 
that  where  two  or  more  were  sued  upon  di  joint  contracty 
the  plaintiff  could  not  have  judgment  against  any  until 
he  had  actimlly  or  constructively  summoned  all,  or  had 
proceeded  to  outlawry  against  such  as  he  did  not  sum- 
mon. (1  Tidd's  Pr.  420-'28  :  Sheppard  v.  Baillie,  6  T. 
R.  328 ;  Bovill  v.  Wood,  2  M.  &  S.  23 ;  Saunderson  v. 
Hudson,  3  East.  144 ;  Barton  v.  Petit,  7  Or.  194.)  The 
practice,  however,  having  been  long .  otherwise  in  Vir- 
ginia, the  general  consent  thus  signiiied  was  considered, 
in  Moss  V.  Moss'  Adra'r,  4  Hen.  &  M.  293,  (1809),  to 
have  altered  the  law  in  this  respect,  and  so  it  continued 
to  be  understood  for  many  years.  But  in  Early  v. 
Clarkson's  AdmV,  7  Leigh,  83,  (1836),  the  irregularity 
was  regarded  as  too  great  to  be  tolerated,  and  a  judg- 
ment by  default  against  one  of  two  joint  contractors  in 
an  action  against  both,  (one  not  having  been  summoned) 
was  reversed.  The  Legislature  then  interposed  and  sanc- 
tioned the  usage  which  had  prevailed  so  long ;  enacting 
that  where,  in  an  action  against  two  or  more  defendants, 
the  process  is  served  on  part  of  them,  the  plaintiff  may 
proceed  to  judgment  as  to  any  so  served,  and  either  dis- 
continue it  as  to  the  others,  or  from  time  to  time,  as  the 
process  is  served  as  to  snch  others,  proceed  to  judgment 
as  to  them,  until  judgment  is  obtained  as  to  all.  (Y.  0. 
1873,  c.  167,  §  50 ;  Mills  v.  Central  Savings  Bank.  16 
Grat.  96.) 

It  should  be  observed  (as  has  been  already  explained), 
that  the  court  is  invested  with  full  control  over  the  pro- 
ceedings in  the  clerk's  office,  during  the  preceding  vaca- 
tioTij  a  phrase  which  in  corporation  courts  means  the 
intervals,  not  between  every  term,  but  between  those 
terms  designated  by  the  court,  in  which  jury  caicses  are 
tried^  (Insurance  Co.  v.  Bailey's  Adm'r,  16  Grat.  363); 

'  so  that  it  may  re-instate  a  cause  discontinued  during  the 
vacation,  may  set  aside  any  of  the  proceedings  therein 
at  rules,  correct  mistakes  in  them,  and  make  such  order 
in  them  as  is  just.  (V.  C.  1873,  c.  167,  §  62;  Southall 
T.  Exchange  Bank,  12  Grat.  315 ;  Mills  v.  Central  Savings 
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Bank,  16  Grat.  96;  Insurance  Co.  ^.  Bailey's  Adm'r^ 
16  Qrat.  363,  382.) 

y.  Judgments  hy  Confession  in  the  Clerk's  Office. 

Thus  far  the  proceedings  in  the  office,  after  the 
declaration  is  filed,  have  been  supposed  to  take  place  by 
defavU  of  defendant;  btit  it  may  happen  that  he  appearsy 
and  he  may  then  confess  the  action  of  the  plaintiff  or 
what  more  frequently  occurs,  he  may  proceed  to  concert 
his  defence  thereto. 

The  defendant  was  always  allowed  to  acknowledge  the 
plaintiff's  action,  and  confess  a  judgment  for  the  amount 
claimed,  or  for  such  part  thereof  as  he  and  the  plaintifT 
could  agree  upon,  provided  it  was  dans  in  open  court. 
But  a  confession  of  judgment  in  the  clerk^s  office  was 
never  contemplated  by  the  common  lawj  and  can  only 
take  place  in  pursuance  of  the  authority  of  some  Statute. 
Formerly  our  statutes  permitted  it  only  where  the  defen- 
dant was  in  actual  custody^  and  not  being  able  to  give  bail, 
wanted  to  relieve  himself  by  confessing  a  judgment,  and 
in  case  the  plaintiff  should  thereupon  desire  to  have  him 
detained  in  custody,  as  on  execution,  by  taking  the  in- 
solvent debtor's  oath,  and  so  obtaining  his  discharge. 
At  present,  however,  the  defendant  in  any  suit  may  con- 
fess a  judgment  in  the  clerk's  office  for  the  whole  claim, 
or  for  so  much,  principal  and  interest,  as  the  plaintiff 
may  be  willing  to  accept  a  judgment  for.  The  same 
shall  be  entered  of  record  on  the  order  or  minute-book, 
and  be  as  final  and  valid  as  if  entered  in  court  on  the 
day  of  such  confession,  except  merely,  that  the  court 
shall  have  such  control  over  it  at  the  next  term  as  has 
been  already  explained.  (V.  C.  1873,  c.  167,  §  42.) 
From  this  language  it  appears  that  this  act  authorizes  a 
confession  of  judgment  in  the  clerk's  office  only  in  vaca- 
tion. But  it  is  considered  to  be  contfessed  in  vacation 
when  acknowledged  on  the  morning  of  the  first  day  of 
the  term,  before  the  hour  for  the  opening  of  the  court. 
(Brown  v.  Hume,  16  Grat.  456.)  But,  as  has  already 
been  intimated,  if  the  defendant  appear  at  the  rules  at 
all,  it  is  generally  not  to  acknowledge  the  plaintiff's  right 
of  action,  but  to  contest  it  If  that  be  his  purpose,  he 
must  appear,  either  at  the  rules  at  which  the  declaration 
is  filed,  or  at  those  next  succeeding,  and  the  alternate 
statements  of  the  parties  may  then  be  made  from  rule- 
day  to  rule-day,  until  an  issue  is  made  up;  or  as  the 
statute  expresses  it,  the  rules  may  be,  "to  declare,  plead^ 
reply,  rejoin  or  for  other  proceedings;  they  shall  be  given 
from  month  to  month."     (V.  C.  1873,  c.  167,  §  4.) 

8'.  When  and  How  Office  Judgments  are  set  aside* 
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We  have  seen  tb^t  an  office  judgment  can  oijily  be  set 
aside  at  the  next  term  of  tine  court,  by  p^ding  to  issice, 
which  means  a  plea  to  the  substantial  merits  of  the  action. 

Hence,  a  plea  in  abaiemeni  or  a  speeial  demurrer^ 
(while  special  demurrers  existed)  or  any  other  merely  dil- 
atory defence^  not  applicable  to  the  mi^ts,  is  jgiot  admis- 
sible for  that  purpose,  unless  indeed,  where  the  ground 
of  the  defence  originated  since  the  last  continuance  of  the 
cause, — -puie  darrein  contintiance.  (Hunt  v.  Wilkinson, 
2  Call,  65 ;  Bradley  v.  Welch,  1  Munf.  285 ;  Fnrniss  & 
als  V.  iEUis  &  als,  2  Brock.  18.)  And  hence  also,  these 
dilatory  defences  must  be  presented  before  an  qjlfice  Judg- 
ment is  enteredy  or  not  at  all,  unless  where  they  may  have 
occurred  since  the  last  continuance.  The  plea  of  non  eat 
fact»im<i  in  an  i^tion  on  a  sealed  instrument,  is  a  plea  to 
the^merits,  with  which  an  office  judgment  may  be  set  aside, 
^  (Franklin  v.  Cox,  4  Band.  448) ;  as  is  the  pica  of  the  sta- 
tviAoflif{iitaiioii).e  (Tomlin  v.  How,  1  Gilm.) ;  or  a  general 
demurrer  (Symne  v.  Griffin,  4  Hen.  ife  M.  277)  ;  and  it 
has  even  bQon  said,  doubtless  inaccurately,  ^  apedal  de- 
murrer 1^0,  (Furniss  v.  Ellis,  2  Brock.  J.4,  17);  and 
Ifhe^e  fire  only  instfM3Ces  of  an  infinite  number  of  issuable 
pUas^  pleas  to  thfi  issue^  pleas  to  the  merits,  pleas  to  the  ac- 
tion, or  pleas  in  bar,  (all  which  phrases  indicate  pleas  of 
the  same  character,)  whereby  an  office  judgment  n;iay  be 
set  aside. 
4'.  Making  out  the  Court-Docket  before  the  Term, 

It  is  made  the  clerk's  duty,  before  every  term  of  the 
circuit  court,  and  every  term  of  a  corporation  court  desig- 
nated for  the  trial  of  jury  causes,  to  make  out  a  docket 
or  list  of  the  causes  pending,  placing  Commonwealth's 
causes  first,  and  afterwards  motions  and  actions  in  the 
order  in  which  they  were  mat^ired  for  hearing,  (V.  C. 
1873,  c.  273,  §  1.) 

Hence,  if  the  court  commences  its  session  on  any  of  the 
days  set  apart  for  the  holding  of  rules  at  which  an  office 
judgment  is  entered,  that  judgment  cannot  be  included  in 
the  docket,  because  in  general  the  rules  are  tiien  open, 
and  the  defendant  is  at  liberty  to  plead  during  the  whole 
period  of  their  continuance.  And  the  clerk,  therefore, 
making  up  his  docket  before  the  (erm,  must  oipit  such 
causes  as  are  then  not  matured.  (White  v.  Archer,  2 
Va.  Cases,  201 ;  Botts  v.  Pollard,  11  Leigh,  433 ;  Hale 
V.  Chamberlain,  13  Grat.  658.) 

To  obviate  the  delay  which  might  thence  sometimes 
arise,  it  is  provided,  as  we  have  seen,  that  if  the  term 
happens  to  commence  on  the  first  Monday  in  the  month, 
or  either  of  the  two  following  days,  or  on  the  preceding 
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Tuesday,  Wednesday,  Thursday,  Friday  or  Saturday,  the 
rules,  which  otherwise  would  have  been  held  for  the  said 
month  on  the  first  Monday,  shall  be  held  on  the  last  Mon- 
day in  the  preceding  month.  And  when  the  term  shaU 
commence  on  the  Monday  before  the  first  Tuesday  in  any 
month,  the  rules  shall  be  held  on  the  Monday  before  the 
commencement  of  the  term ;  and  still  further,  to  prevent 
delay,  it  is  provided  that  although  in  general  the  rules 
shall  continue  three  days^  yet  where  such  continuance 
would  interfere  with  the  term  of  the  court,  they  shall  not 
continue  bevond  the  day  preceding  the  commencement  of 
the  terra.  "(V.  C.  1878,  c.  167,  §  1.) 
5^  The  Entries  at  the  Rules,  and  the  Form  of  the  Rule 
book. 

The  rules  entered  from  month  to  month  are  noted  by 
the  clerk  in  a  book  kept  for  the  purpose,  (V.  0.  1873, 
c.  167,  §  2,)  and  from  the  brief  memoranda  there  set  down 
a  complete  and  formal  record  is  made,  if  it  become  neces- 
sary to  remove  the  cause  by  process  of  appeal  to  a  higher 
court,  or  if  such  record  be  for  any  purpose  desired. 

The  form  of  this  ndeiook  will  illustrate  the  whole  sub- 
ject of  proceedings  at  rules,  and  is  therefore  annexed,  the 
student  being  desired  to  make  himself  familiar  with  the 
entries  therein  in  each  case. 
2*.  The  Defence. 

In  following  out  this  the  second  step  in  the  conduct  of 
the  pleadings,  the  student's  attention  is  invited  to,  (1),  Cer- 
tain incidents  to  the  pleading  which  generally  occur,  if 
they  occur  at  all,  at  this  stage  ;  (2),  The  general  principles 
of  the  defence ;  and  (3),  The  form  of  the  defence ; 
W.  C. 
1*.  Certain  Incidents  to  the  Pleading. 

Before  entering  upon  the  account  of  the  defence,  it  will 
be  proper  to  advert  to  certain  incidents  of  occasional  occur- 
rence, whereby  the  progress  of  the  pleadings  may  be  some- 
times varied,  and  which  almost  universally  take  place,  if 
they  happen  at  all,  at  this  stage  of  the  altercation.  These 
incidents  are,  (1), Imparlances;  (2), Views;  (3),  Aid-Prayer; 
(4),  Voucher  to  warranty;  (6),  Oyer;  (6),  Parol  demurrer; 
(7),  Payment  of  money  into  court.  Some  of  these  no 
longer  exist  in  our  practice,  or  in  that  of  England,  but  they 
have  left  relics  behind  them  which  make  it  desirable  that 
the  student  should  not  be  ignorant  of  their  nature ; 
W.  C. 
1'.  Imparlances. 

An  imparlance,  or  licentia  concordandi,  Blackstone  ex- 
plains to  be  time  granted  the  defendant  before  be  pleads, 
to  see  if  he  can  end  the  matter  amicably,  without  further 
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suit,  by  talking  with  the  plaintiff,  "  a  practice  which  is 
supposed,"  says  he,  "  to  have  arisen  from  a  principle  of 
religion,  in  obedience  to  that  gospel  precept:  'Agree  with 
thy  adversary  quickly,  while  thou  art  in  the  way  with 
him.'  And  it  may  be  observed,  that  this  gospel  precept 
has  a  plain  reference  to  the  Koman  law  of  the  Xli  tables, 
which  expressly  directed  the  plaintiff  and  defendant  to 
make  up  the  matter  while  they  were  ^in  the  way^  or 
going  to  the  prsetor."  (3  BL  Com.  299.)  For  a  more 
detailed  explanation,  see  St.  PI.  72,  n  (12) ;  Id.  (Tyler),. 
104  &  seq. 

An  additional  motive  probably,  and  the  JE?n^^c^JE?aZ  one^ 
for  allowing  this  interval  to  the  defendant,  before  oblig- 
ing him  to  plead,  was  to  give  him  an  opportunity  more 
deliberately  to  concert  his  defence ;  and  in  this  aspect, 
imparlances  have  been  superseded  in  Virginia  by  HitleSy 
which,  as  we  have  seen,  allow  the  space  of  a  mouthy  (from 
one  rule-day  to  another,)  to  answer  every  pleading.  (V. 
C.  1873,  c.  167,  §  4.) 
2'.  Views. 

In  many  of  the  old  real  actions  the  defendant  might 
demand  a  view  of  the  land  in  question,  in  order  that  he 
and  the  jury  might  know  loith  certainty  what  the  deman- 
dant sought  to  recover,  and  that  he  might  thus  be  en- 
abled properly  to  shape  his  defence.  The  right  was 
regulated  by  several  statutes  in  England,  and  was  a  pro- 
lific source  of  delay  in  the  real  actions  to  which  it  was 
applicable.  (1  Reeves'  Hist.  Eng.  Law,  433;  Jac.  L. 
Diet.  View;  Burrill's  Do.  View.)  Views  were  at  one 
.  time  in  terms  abolished  in  Virginia;  but  that  statute  hav- 
ing been  repealed  by  the  Code  of  1849,  and  the  common 
law  thereby  restored,  (Ins.  Co.  v;  Bailey,  16  Grat.  384 ; 
Booth's  Case,  Id.  59),  the  demand  of  view  may  now  be 
made  as  at  common  law,  unless  we  are  to  understand  it  as 
abolished  along  with  writs  of  rights  to  which,  at  common 
law,  it  is  principally,  though  not  exclusively  incident.  (V. 
C.  1873,  c.  131,  §  38,) 

But  a  more  practical  sort  of  view  has  been  devised  by 
our  statute,  which  may  often  be  highly  useful  in  facili- 
tating the  hearing  of  causes,  having  indeed  long  been  in 
use  in  England  in  criminal  causes.  (Jac.  L.  Diet.  View  ; 
Burrill's  Do.  View,)  Our  statutes  declare,  that  the  jury 
in  any  cause^  at  the  request  of  either  party,  may  be  taken 
to  view  the  premises  or  place,  or  any  property,  matter  or 
thing,  relating  to  the  controversy  between  the  parties, 
when  the  court  shall  think  a  view  necessary  to  a  just  de- 
cision, provided  the  party  proposing  the  view  shall  pay 
the  expenses  thereof  immediately,  to  be  afterwards  taxed 
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with  the  other  costs.  (V.  0. 1873,  c.  158,  §  37.)  In  de- 
termining whether  a  view  is  necessary,  the  court  must 
exercise  a  just  discretion ;  and  if  it  be  complained  that 
the  court  errs,  the  circumstances  must  be  so  stated  in  the 
record,  by  means  of  ^hill  of  exceptiofis^  as  to  enable  an 
appellate  CK).urt  to  determine  whether  the  discretion  of  the 
court  below  was  properly  exerci^d  or  not.  And  if  the 
facts  do  not  thus  appear  In  the  re,cord,  it  ^111  be  naturally 
pi^umed  that  the  court  below  acted  righUy.  (Bait.  & 
0.  E.  R.  Co.  V.  Polly  &  als,  14  Grat.  44:7.) 

For  a  demand  of  view,  writ,  and  return  at  common 
law,  see  3  Chit.  PL  1393. 
3'.  Aid-Prayer. 

In  real  actions  the  tenant  might,  at  common  law,  jE^ray 
in  aid  (as  it  was  styled),  or  call  for  assistance  of  another 
to  help  hixn  plead,  because  of  the  weakness  of  his  own 
estate.  Thus  a  tenant  for  life  might  pray  in  aid  of  him 
who  had  the  inheritance  in  reversion  or  remainder ;  that 
is,  that  he  should  be  joined  in  the  action,  or  should  help 
to  defend  the  title.  (3  Bl.  Com.  301;  3  Chit.  PI.  1365.) 
Aid-prayer  being  principally  incident  to  a  vyrit  of  rights 
it  is  supposed  to  be  abolished  along  with  that  action.  (V. 
C.  1873,  c.  131,  §  68.)  And  yet  for  the  benefit  of  landn 
lords  the  privilege  is  reserved  to  them  of  entering  them- 
selves as  defendants  in  suits  for  lands  in  the  possession  of 
a  lessee.  (V.  C.  1873,  c.  131,  §  5  ;  Mitchell  v.  Barratta, 
17  Grat.  449.) 
4'.  Voucher  to  Warranty. 

Voucher  to  warranty  {vocatio)  is  the  calling  in  of  some 
person  to  answer  the  action,  who  has  warranted  the  title 
to  the  landy  (for  it  applies  only  to  real  actionSj)  to  the 
tenant  or  defendant.  If  the  vouchee  appears  he  is  made 
defendant  instead  of  the  vouchor.  But  if  afterwards  he 
makes  default,  or  fails  in  the  defence,  recovery  is  had 
against  the  original  defendant,  and  he  shall  recover  over 
an  equivalent  in  value  in  lands  against  the  deficient 
vouchee.  (3  Bl.  Com.  300.)  Voucher  was  another  great 
source  of  delay  in  real  actions,  inasmuch  as  one  voucher 
might  be  accumulated  on  another,  and  to  each  there  might 
be  a  counter-plea  (as  it  was  called)  denying  the  obligation 
to  warrant,  the  principal  suit  standing  still  while  these 
collateral  inquiries  were  in  progress.  Hence,  it  was  once 
with  us  abolished  in  terms^  and  it  is  supposed  may  be  un- 
.derstood  as  done  away  with  by  our  present  Code,  abolish- 
ing writs  of  right  (V.  C.  1873,  c.  131,  §  38.) 
5'.  Oyer. 

Oyer  applies,  (1),  To  the  writ  on  which  the  suit  is 
founded  >  and  (2),  To  any  sealed  instrummt  which  may 
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•  be  averred  In  the  pleadlngB,  and  to  letters  of  probate  and 
administration,  vouched  by  the  plaintiff  in  his  declara- 
tion. 

The  word  oyer  is  Norman  French,  and  siipply  means  a 
claim  on  the  part  of  the  person  resorting  to  it  to  hear  the 
Morit  or  the  wiling  in  qitestian  read  to  hvniy  the  generality 
of  parties,  in  the  times  of  ancient  simplicity,  being  sap- 
posed  to  be  nnable  to  read  for  themselves. 

When  oyer  is  thus  craved,  the  whole  writ  or  writing  is 
entered  verbatim  on  the  recordj  and  the  defendant  may 
then  take  advantage  of  any  thing  which  may  appear  in  it. 
(3  Bl.  Com.  299  ;  St.  PI.  56  ;  Id.  (Tyler,)  88, 100  &  seq.) 

It  was  a  rule  of  the  common  lawy  rigorously  enforced, 
that  the  adversary  could  only  crave  oyer  of  specialties  and 
letters  of  probate  and  administration,  in  those  cases  where 
pro/ert  had  been  made  of  them  in  the  declaration  or  other 
pleading  to  be  answered.  And  if  profert  had  been  omit- 
ted the  adversary's  proper  course  was  to  demur^  or  ob- 
ject to  the  sufficiency  of  the  pleading  on  that  account. 
But  in  Virginia  our  statutes  dispense  with  the  necessity 
of  making  profert  of  such  instruments,  and  yet  declare 
that  oyer  shall  be  had  just  as  if  pro/ert  had  been  made. 
(V.  q.  1873,  c.  167,  §  9.) 

In  respect  to  oyer  of  the  vxrit  a  rule  was,  many  years 
ago,  fidopted  in  England,  in  the  courts  of  king's  bench 
and  common  bench,  to  deny  such  oyer  when  sought  for 
the  purpose  of  showing  a  variance  between  the  writ  and 
the  declaration.  (3  Bl.  Com.  299,  n  (12);  St.  PL  60  ;  Id. 
(Tyler,)  88.)  This  rule  has  never  existed  in  Virginia,  so 
that  it  is  worth  while  for  us  to  consider  at  what  stage  of 
the  cause  oyer  of  the  writ  may  be  had,  and  when  co^e- 
quently  a  variance  between  the  declaration  and  the  writ 
may  be  taken  advantage  of. 

It  is  the  practice  here  to  allow  oyer  of  the  writ  at  any 
stage  of  the  cause  when  it  can  benefit  the  defendant.  This 
is  supposed  by  Mr.  Conway  Kobinson  to  have  been  at 
common  law,  only  so  long  as  the  defendant  could  plead  in 
abatementy  that  sort  of  plea  or  special  demurrer  being,  in 
his  opinion,  the  only  modes  whereby  advantage  could  be 
taken  of  a  variance  between  the  writ  and  the  declaration. 
(1  Sob.  Pr.  (1st.  ed.)  158.)  I'hls  is  so  indeed  at  presentj 
by  the  express  provision  of  the  code,  (V.  0.  1873,  c.  167, 
§  19);  but  it  does  not  seem  to  have  been  true  at  common 
law.  By  the  common  law  a  variance  between  the  writ 
and  the  declaration  might  have  been  taken  advantage  of 
by  plea  in  abatement,  or  by  special  demurrer,  if  the  vari- 
ands  were  m^dy  formal  \  but  if  it  were  materud  to  the 
meritSj  not  only  by  those  two  means,  but  also  by  general 
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demarrer,  motion  in  arrest  of  judgment,  or  by  writ  of  error. 
In  the  case  of  immaterial  variances,  therefore,  Mr.  Rob- 
inson's proposition  is  true ;  but  in  the  case  of  material 
variances,  it  is  believed  to  be  nndoubtedlj  erroneous. 
(Com.  Dig  Pleader,  (C.  13, 14) ;  Watson  v.  Lynch's  Heirs,  4 
Munf.  94;  Edwards  v.  Watkins,  1  Cro.  (Eliz.)  185; 
Berkenhead  v.  Nuthall,  Id.  198;  Norton  v.  Palmer,  2 
Cro.  (Eliz.)  829 ;  Hole  v.  Finch,  2  Wils.  394-'6.) 

For  the  modes  of  taking  advantage  of  a  variance  be- 
tween the  writ  and  the  declaration  at  common  law,  see 
Bac.  Abr.  Pleas,  (F.)  7;  Com.  Dig.  Pleader,  (C.  13,  C.  14); 
Bragg  V.  Digbj,  2  Salk.  658 ;  Marham  v.  Molineox,  Yelv. 
120;  Spalding  v.  Mure,  6  T.  R.  363;  Watson  v.  Lynch, 
4  Munf.  94. 

It  is  worthy  of  observation,  that  whilst,  when  the  de- 
fendant has  appeared,  the  writ  is  no  part  of  the  record 
tmthaut  oyeTj  in  order  to  rever&e  the  proceedings,  it  may 
be  freely  appealed  to  in  order  to  sustain  them.  (Stephens 
V.  White,  2  Wash.  212;  Moss  &  als.  v.  Moss'  Adm'r,  4 
Hen.  &  M.  309 ;  Payne  &  als.  v.  Grim.  2  Munf.  297; 
Hickam  v.  Larkey,  6  Grat.  210.) 
6'.  Parol  Demurrer. 

The  meaning  of  this  barbarous  phrase  is  that  iiie  plead' 
ings  be  stayed.  It  occurs  at  common  law,  where  an  infant 
is  a  party  to  a  suit/or  landSf  founded  on  his  ancestor's  pos- 
session, and  also  where  an  infant  is  sued  in  debt  upon 
his  ancestor's  obligation^  whereby  a  burden  is  sought 
*to  be  laid  on  the  fee  simple  (Bac.  Abr.  Infancy, 
&c.  (I)  1;  1  Chit.  PL  481.)  Our  Virginia  stat- 
utes declare  that  the  proceedings  in  a  suit  where  an 
infant  or  insane  person  (although  it  is  believed  that 
the  doctrine  of  parol  demurrei^  never  extended  to  any 
other  but  infants),  is  a  party,  are  not,  for  that  reason,  to  be 
stayed ;  but  the  court,  or  the  clerk  at  rules,  may  appoint  a 
guardian  adlitem,  whether  defendant  has  been  served  with 
process  or  not ;  and  the  guardian  is  compelable  to  act^  though 
not  liable  for  costs,  and  is  to  be  allowed  his  reasonable 
charges,  to  be  paid  by  him  who  had  him  appointed. 
(V.  C.  1873,  c.  167,  §  17;  Talley  v.  Starke;  6  Grat.  329. 
7'.  Payment  of  Money  into  Court. 

The  practice  of  the  payment  of  money  into  court  is  of 
modern  origin,  having  been  introduced  in  the  latter  part 
of  the  seventeenth  century,  in  consequence  of  the  restricted 
application  of  the  plea  of  tender.  In  Gregg's  case,  2  Salk. 
597,  Lord  Holt  declares  that  he  recollected  the  beginning 
of  the  practice,  and  that  at  first  it  was  confined  to  the 
case  of  principal  and  interest  on  a  bond,  although  after- 
wards it  was  also  extended  to  the  action  of  in^dniatus 
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assumpsitj  where  the  amount  to  be  recovered  was  capable 
of  being  reduced  to  a  certainty. 

In  order  to  understand  the  subject,  some  explanation  of 
the  plea  of  tender  is  requisite.  The  plea  of  tender  is  ap- 
propriate wherever  any  one  claims  any  certain  and  ascer- 
tained right  or  duty  from  another,  being  founded  on  the 
obvious  reason  that  it  is  not  allowed  the  creditor  to  vex 
or  harass  his  debtor  for  a  right  or  duty  which  the  latter 
has  already  offered^  and  is  still  wiUing  to  satisfy. 

The  effect  of  the  plea  of  tender  in  a  few  cases,  to  which 
it  is  not  now  needful  to  advert,  is  to  extinguish  the  obliga- 
tiouy  (See  2  Th.  Oo.  Lit.  71,  ifec;  Bac.  Abr.  Tender,  (F);) 
bilt  in  general,  it  is  merely  to  relieve  the  debtor  from 
sitbsequent  interest,  and  from  costs,  (Bac.  Abr.  Tender,  (F).) 
Hence  it  was  always  deemed  essential  to  a  tender  that  it 
should  be  made  on  the  day  the  debt  was  due,  and  not 
afterwards;  for  if  not  made  then,  it  could  not  of  course 
save  the  damages  arising  from  the  debtor^s  want  of 
punctuality,  which  damages  were  not  always  measured  (aa 
they  are  now,)  by  interest.  It  was  also  necessary,  where 
the  tender  did  not  extinguish  the  obligation,  that  the 
debtor  should  remain  always  ready  {tout  temps  prist,  or 
uncore  prists)  with  the  money  afterwards,  so  that,  if  it 
were  afterwards  demanded  unsuccessfully,  the  effect  of 
the  tender  was  thereby  defeated. 

These  incidents  of  tender  (namely,  that  it  was  available 
only  where  the  amount  was  certain;  that  it  must  be  made 
on  the  very  day  the  debt  was  due  ;  and  that  the  money  must 
always  he  kept  ready  afterwards,)  so  restricted  its  applica- 
tion, that  at  length,  in  the  time  of  Charles  U,  the  prac- 
tice mentioned  by  Lord  Holt,  (for  it  began  as  a  mere 
usage,)  of  payment  of  m/)ney  into  court  was  adopted, 
(Bac.  Abr.  Tender,  (K);  Giles  v.  Hartis,  1  Ld.  Raymond, 
254.)  By  this  means  the  defendant,  whenever  the  debt 
was  ascertained,  (but  not  in  actions  for  unliquidated 
damages,)  might  obtain  a  rule  to  pay  the  m^oney  into 
court,  with  interest  and  costs  up  to  that  stage  of  the  ac- 
tion, which  the  plaintiff  might  accept  and  dismiss  his 
suit;  but  if  he  chose  to  prosecute  it  farther,  and  recovered 
upon  the  trial  no  more  than  had  already  been  paid  into 
court,  the  judgment  for  the  subsequent  costs  went  against 
him.  (Bac.  Abr.  Tender,  (K)  to  (P) ;  1  Saund.  133,  &  n  2.) 

By  statute  3  and  4  Wm.  IV.  c.  42,  this  proceeding  is 
extended  to  all  personal  actions,  except  certain  actions  for 
tort,  as  assaiUt  and  battery,  &c. ;  and  that  policy  has  been 
adopted  in  Yirginia  sla  to  all  personal  actions  without  ex- 
ception.    (St.  rl.  (ed.  1845,)  App'x  cxxiii.) 

Our  statute  provides,  that  in  any  personal  action  the 
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defendant  may  pay  into  coart  to  the  clerk  a  sum  of  money 
on  account  of  what  is  claimed,  or  by  way  of  compensation 
and  amends,  and  plead  that  he  is  not  indebted  to  the 
plaintiff  (or  that  the  plaintiff  has  not  sustained  damages), 
to  a  greater  amount  than  the  said  sum.  The  plaintiff 
may  accept  the  sum,  either  in  full  satisfaction  and  then 
have  judgment  for  his  costs,  or  in  part  satisfaction  and 
reply  to  the  plea  generally.  And  if  the  issue  thereon  be 
found  for  the  defendant,  judgment  shall  be  given  for  the 
defendant,  and  he  shall  recover  his  costs.  (V.  C.  1873, 
c.  168,  §  2,  3.) 

It  may  well  be  questioned  whether  it  is  judicious  thus 
to  have  extended  the  latitude  of  the  English  statute.  It 
shocks  the  natural  sense  of  right,  that  a  wrong  doer,  who 
has  perhaps  inflicted  the  most  grievous  of  injuries,  should 
be  permitted  to  rrveasure  his  own  wrongs  and  to  cast  upon 
the  plaintiff  the  alternative  of  accepting  the  defendarvCa 
estimate  oi  the  wrong  done  by  him,  or  of  being  exposed 
to  the  heavy  costs  of  prosecuting  the  litigation. 
2*.  The  General  Principles  of  the  Defence. 

Let  us  advert  to  (1),  The  general  principles  of  the  de- 
fence at  common  law ;  and  (2),  As  modified  by  statute  in 
Virginia ; 
W.  C. 
1'.  The  General  Principles  of  the  Defence  at  Common  Law. 

The  general  principles  of  the  defence  at  common  law 
will  be  sufliciently  elucidated  by  the  exposition  of  the 
statutory  modifications  introduced  in  Virginia,  and  by  the 
subsequent  discussions.  It  must  suffice  here  simply  to  re- 
fer to  the  authorities  following :  See  1  Chit.  PI.  460  &  seq ; 
474  &  seq;  602  &  seq;  511  &  seq;  537  &  seq;  Com. 
Dig.  Pleader,  (E),  (E.  1),  &c;  5  Rob.  Pr.  6,  7  &  seq;  Id. 
153  &  seq. 
2'.  General  Principles  of  the  Defence  as  modified  by  Statute 
in  Virginia. 

Our  statute  corresponds  with  the  statute  8  and  4  Wm. 
IV,  and  the  rules  of  Court  of  Hilary  Term,  (1834)  in  many 
particulars,  (St.  PL  (ed.  1845)  181-'2 ;)  and  the  object  of 
these  provisions,  both  in  England  and  with  us,  is  to  do 
away  with  the  absolvie  singleness  of  plea  required  by  the 
common  law,  and  to  dispense  with  all  those  mere  formal- 
ities of  expression  which  tend  to  needless  prolixity,  and 
which  cannot  be  denied,  and  are  not  required  to  be  proved. 

The  particulars  of  the  statutory  modifications  touching 

the  defence  to  an  action,  as  adopted  in  Virginia,  may  be 

presented  under  the  heads  following,  namely,  (1),  The 

defendant  may  plead  as  many  several  matters  of  law  or 

,  fact  as  he  shall  think  necessary;  (2),  No  formal  defence 
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is  required  in  a  plea ;  (3),  The  mode  of  introdacmg  a 
second  or  subsequent  plea ;  (4),  Use  of  the  phrases  ^^ac- 
tionem  rwn^'*  and  ^^precludi  non^''  and  of  the  prayer  of 
judgment;  (5),  The  doctrine  of  protestation;  (6),  The 
conclusion  of  a  special  traverse  as  prescribed ;  and  (7), 
Provision  to  dispense  with  a  similiter y  or  a  joinder  in  de- 
murrer ; 
W.  0. 

1«.  The  Defendant  may  plead  as  many  Several  MaUers^ 
whether  of  Law  or  Fact^  as  he  shall  think  necessary. 

It  is  at  common  law  a  stedfast  principle  of  pleading^ 
that  duplicity  of  alleg{ttion  is  to  be  avoided ;  a  principle 
resulting  from  the  purpose  and  object  of  the  art,  which 
contemplates  the  production  of  a  single  issue  upon  the 
same  subject-matter  of  dispute;  and  independently  of 
statute,  it  applies  alike  to  all  stages  of  the  altercation. 
Each  count  in  the  declaration  must  set  forth  but  one 
cause  of  action ;  the  plea  thereto,  but  one  matter  of  de- 
fence ;  the  replication,  but  one  answer  to  the  plea,  &c. 
In  respect  to  the  plea,  which  is  now  the  subject  of  con- 
sideration, the  principle  in  question  not  oply  inhibits 
more  tlian  one  plea  to  each  cause  of  action,  but  every 
plea  must  be  simple,  entire,  connected,  and  confined  to 
one  single  point.  It  must  never  be  entangled  with  a 
variety  of  distinct,  independent  answers  to  the  same 
matter,  which  must  require  as  many  different  replies, 
and  introduce  a  multitude  of  issues  upon  one  and  the 
same  dispute.  For  tins  would  often  embarrass  the  jury, 
and  sometimes  the  court  itself,  and  in  all  cases  would 
tend  to  enhance  the  expense  to  the  parties.  (3  Bl.  Com. 
311 ;  1  Chit.  PI.  253,  564,  592. ) 

To  this  general  principle  of  avoiding  duplicity,  there 
is,  in.  respect  to  the  declaration^  even  at  common  law,  a 
qualification  growing  out  of  the  occasional  employment 
of  several  counts,  purporting  to  be  founded  on  distinct 
demands,  as  already  explained,  {Ante^  p.  575,  &  seq) ; 
and  in  respect  to  the  plea^  three  qualifications  present 
themselves,  one  arising  out  of  the  obvious  necessity  of 
allowing  a  distinct  answer  to  each  count,  where  there  is 
more  than  one  count ;  another  depending  on  the  doctrine 
that  where  there  are  several  defendants,  one  may  plead 
one  matter,  and  another  another  matter,  to  the  same 
cause  of  action,  thus  severing,  as  it  is  called,  in  their 
defence ;  and  yet  a  third,  where  the  defendant  proposes 
to  put  his  defence  to  one  part  of  the  plaintiff's  complaint 
or  demand  on  one  ground,  and  to  another  part  on  a  dif- 
ferent ground.  (1  Chit.  PL  260,  564,  596;  Com.  Dig. 
Pleader,    (E.  2);   St.  PL  255-'56   A  «eq.)      And  of 
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course  in  those  cases  where  there  are  several  pleas,  one 
replication  must  be  allowed  to  each  plea,  (St.  PL  266-'7 ; 
1  Chit.  PI.  687.) 

The  practical  inconvenience  of  insisting  thus  rigor- 
ously upon  a  singleness  of  issue,  and  consequently  a 
singleness  of  allegation,  even  with  the  qualifications  just 
mentioned,  induced  the  legislature  to  interpose  to  modify 
the  doctrine  in  respect  to  the  defendant^  at  that  sta^e  of 
the  altercation  where  he  anawers  the  plaintiff* s  dedara- 
tion^  but  retaining  the  common  law  principle  of  single- 
ness in  all  other  instances.  (St.  PI.  275.)  The  English 
statute  (4  &  5  Anne,  c.l6,)  provides  in  substance,  that 
it  shall  be  lawful  for  any  defendant  in  any  action  or  suit, 
in  any  court  of  record,  with  the  leave  of  the  court,  to 
plead  as  many  several  matters  thereto  as  he  shall  think 
necessary  for  his  defence.  (3  Bl.  Com.  308 ;  St.  PL 
272,  &c. ;  1  Chit.  PL  593.)  This  statute  required  a  rule 
or  order  of  court  in  order  thus  to  plead  several  matters, 
and  the  leave  of  the  court  was  not  accorded  where  the 
several  proposed  defences  were  plainly  repugnant,  the 
one  to  the  other,  such  as  non  assumpsit  or  nan  est 
factum,  and  tender;  nor  where  the  pleas  were  of  a 
dilatory  character,  as  to  the  jurisdiction  of  the  court,  or 
in  abatement;  nor  did  the  statute  permit  a  defendant  to 
demur  and  plead  to  the  declaration  at  the  same  time. 
(1  Chit.  PL  593  &  seq,  260;  Bac.  Abr.  Pleas,  (K),  1,  3; 
St.  PL  275-'6  &  seq,  279.) 

The  Virginia  statute  allows  an  increased  latitude  in 
all  these  particulars,  providing  that  "  the  defendant  in 
any  action  may  plead  as  many  several  matters,  whether 
of  law  or  fact,  as  he  shall  think  necessary."  (V.  C. 
1873,  c  167,  §  24.)  No  previous  leave  of  court  is  re- 
quired, and,  therefore,  the  defendant  is  at  liberty,  if  he 
is  so  minded,  to  present  pleas  ever  so  repugnant  the  one 
to  the  other;  he  may  also  plead  and  demm*  at  the  same 
time  to  the  declaration ;  (Stone  v.  Patterson,  6  Call.  71 ; 
Syme  v.  Griffin,  4  H.  &  M.  277,  278;  Waller  v.  ElKs,  2 
.  Munf.  97,  101,  104;  Bassett  v.  Cunningham,  7  Leigh, 
407,  409-'10;  Maggort  v.  Harnsberger,  8  Leigh,  532, 
535 ;  5  Rob.  Pr.  356) ;  and  it  seems  that  the  defendant 
may  plead  in  abatement  and  in  bar  at  the  same  time 
under  this  statute  (that  is,  supposing  the  plea  in  abate- 
ment to  be  offered  in  time),  and  having  pleaded  in 
abatement,  he  may  afterwards  add  aplea  in  bar  within 
a  reasonable  period,  (James  Riv.  &  K.  Co.  v.  Robinson, 
6  Qrat.  440 ;  Allen  v.  Hart,  18  Qrat.  729.)  From  these 
propositions  it  would  seem  to  be  inferable  that  two  or 
more  dilatory  pleas  might  be  pleaded  at  the  same  time, 
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although,  as  we  have  seen,  it  was  not  permitted  under 
the  English  statute. 

As  no  previous  leave  of  court  is  required  with  us,  in 
order  to  present  a  second  or  subsequent  plea,  so  it  is  not 
necessary  to  aver  that  it  is  pleaded  hy  leave  of  the  courts 
nor  is  it  needful  to  vouch  the  statute  therefor,  as  that 
the  plea  is  pleaded  according  to  the  form  of  the  atatate^ 
which  indeed,  in  Virginia,  is  expressly,  however  need- 
lessly declared.  (V.  C.  1873,  c.  167,  §  80.) 
2«.  No  Formal  Defence  is  required  in  a  Plea. 

The  statute  declares  that  a  plea  ehaU  commence  as 
follows:  "The  defendant  says  that,"  &c.,  (V.  C.  1878, 
c.  167,  §29.) 

What  is  called  the  formal  defence  is  a  phrase  with 
which  it  is  customary  at  common  law  to  begin  all  pleas, 
and  which  runs  thus,  "  The  defendant  comes  and  defends 
the  wrong  and  injury  when  and  where  it  behooves  him, 
and  the  damages,  and  whatsoever  else  he  ought  to 
defend,  and  says,'^  &c.  This  phrase  had  come  to  be 
purely  formal  and  meant  nothing^  and  is,  therefore, 
wisely  directed  to  be  omitted  both  by  the  English  rules 
of  court,  and  by  our  own  statute  as  above.  (1  Chit.  PL 
462.) 
8^.  Mode  of  Introducing  a  second  or  siU^equent  Plea. 

It  shall  not  be  necessary  to  state  in  a  second  or  other 
plea,  that  it  is  pleaded  by  leave  ofcourt^  or  according  to 
the  form  of  the  statute^  or  to  the  like  effect.  ( vT  0. 
1873,  c.  167,  §  30.) 
4«.  Use  of  the  phrases  ^^  Actionem  n^on^^  ^^Preciudi  non^^  and 
of  the  Prayer  of  JudgToent. 

In. a  plea,  replication  or  subsequent  pleading,  intended 
to  be  pleaded  in  har,  or  in  rnaintenance  of  the  action 
(that  is  of  the  whole  action) j  it  shall  not  be  necessary  to 
use  any  allegation  of  ^^  actionem  non^^  ^^predudi  non^^  or 
to  the  like  effect,  or  any  ^^ prayer  ofjvdgm^nty  (V.  0. 
1873,  c.  167,  §  25.) 

At  common  kw,  pleas  introducing  ntuo  matter,  begin 
by  saying  that  the  defendant  says  that,  "the  plaintiff 
ought  not  to  have  or  maintain  his  action  aforesaid,  there- 
of against  him,"  which  is  the  phrase  known  as  the  "  ac- 
tionem nonP  (1  Chit.  PI.  587.)  Its  only  use  was  to 
indicate  whether  the  defendant  meant  to  answer  the 
whole  of  the  action,  or  a  part  of  it  merely,  by  a  special 
plea  in  bar.  The  omission  of  it,  therefore,  in  a  plea  in 
bar  to  the  whole  action  is  productive  of  no  confusion; 
for  the  absence  of  the  formula  as  clearly  demonstrates 
the  character  of  the  plea  as  its  peculiar  phraseology 
formerly  did.     80  in  the  replication,  at  common  law, 
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the  plaintiff  begins  by  saying  that  by  reason  of  any- 
thing in  the  defendant's  plea  cdleged,  he  ought  not  to  he 
ha7redf--^preclvdi  norij  (1  Chit.  PL  633-'4);  which  was 
also  employed,  as  the  language  itself  imports,  only 
where  the  plaintiff  undertook  to  maintain  his  whole  ac- 
tion. When,  therefore,  the  replication  maintains  the 
whole  action,  the  absence  of  the  formtda  as  much  mani- 
fests its  character  as  its  language  coald  do. 

From  the  foregoing  statement  it  appears  that  if  the 
plea  is  not  a  plea  in  bar  to  the  whole  action,  the  ao- 
tioriem  non  is  still  proper  to  designate  how  much  of  the 
action  it  proposes  to  answer.  Also  if  the  replication 
does  not  propose  to  maintain  the  whole  action,  the  pre- 
clvdi  non  must  still  be  employed,  in  order  to  make  it 
clear  how  nvuch  of  the  action  it  does  propose  to  main- 
tain. (St.  PL  (Ed.  1845,)  108  and  406.) 
6«.  Doctrine  touching  P>*otestation, 

When  a  pleader,  in  response  to  his  adversary,  fails  to 
deny  some  of  the  allegations  contained  in  the  adversary's 
pleading,  it  is  a  rule  of  the  common  law  that  he  shall  be 
understood  to  admit  the  truth  of  the  same,  not  only  in 
that  action,  but  for  aU  purpoees  wliateoever.  (1  Chit, 
PL  649-'50.) 

That  he  should  be  understood  to  admit  such  allegar 
tions  for  the  purposes  of  that  action^  is  an  inevitable 
consequence  of  the  rule  which  requires  singleness  of 
averment;  but  there  seems  to  have  been  no  sufficient 
reason  to  hold  it  an  admission  of  the  allegations  for  all 
purposes. 

In  order  to  obviate  this  inconvenient  consequence, 
pleaders  were  accustomed  to  resort  to  what  is  called  a 
protestation,  whereby  the  party  using  it,  protesting  that 
the  allegations  not  denied  are  not  true,  proceeds  to  con- 
test those  npon  the  denial  of  which  he  designs  to  rest 
the  cause.  This,  in  the  scholastic  jargon  of  the  times, 
was  denominated  the  ^^  exclusion  of  a  conclusion.'*^  Its 
effect  was  to  prevent  the  pleader  who  used  it  from 
being  compromised  by  the  implied  admission  of  the 
allegations  not  denied,  in  any  future  controversy,  pro- 
vided he  succeeded  in  the  issue  joined  in  the  case  in 
which  the  protestation  occurred.  But  if  he  failed  in 
maintaining  that  issue  the  protestation  availed  nothing! 
(1  Chit.  PL  650;  St.  PL  218,  n  (21);  Bac.  Abr.  Pleas,  &c., 
(G),  p.  632;  3  Th.  Co.  Lit.  434,  &  n  (O.  1).) 

Our  statutes,  following  the  rules  of  court  of  Hilary 
Term,  1834,  have  sought  to  do  away  with  this  formality, 
by  providing  that  "no  party  shall  be  prejudiced  by 
omitting  a  protestation  in  any  pleading."    V.  C.  1873,  c. 
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167,  §  26;  Philips'  Case,  19  Grat.  610;   1  Chit.  PL 
649.) 

It  is  plain  that  both  the  common  law  expedient  of 
protestation,  and  the  statutory  enactment,  alike  fail  to 
meet  the  precise  point  to  be  provided  for.  The  com* 
mon  law  doctrine  itself,  which  leads  to  the  use  of  the 
protestation,  ought  to  have  been  repealed,  and  the 
statute  should  have  provided  that  no  pleader  should  be 
prejudiced  in  a  subsequent  suit^  by  failing  to  deny  an 
allegation  which  the  rules  of  pleading  did  not  permit 
him  to  deny. 
6*.  Conclusion  of  a  Special  Traverse. 

A  special  traverse  is  a  peculiar  mode  of  pleading 
which  will  be  explained  in  the  sequel.  At  present  it 
must  suffice  to  say,  that  inasmuch  as  it  adduced  new  mat- 
ter j  it  concluded  at  common  law,  not  by  tendering  an  issuey. 
as  a  plea  by  way  of  traverse  commonly  did,  but  by  offer- 
ing  to  verify  or  prove  the  new  matter  alleged,  thus  post- 
poning the  issue  one  stage  of  the  altercation. 

This  fact,  combined  with  other  considerations,  brought 
about  a  general  disuse  of  the  special  traverse  ;  and  with  * 
a  view  to  restore  and  encourage  its  employment,  the 
rules  of  court  of  Hilary  Term,  1834,  and  our  own  statute,, 
in  imitation  thereof,  provide  that  all  special  traverses,  or 
traverses  with  an  inducement  of  affirmative  matter,  shall 
conclvde  to  the  country^  that  is  with  a  tender  of  issue ; 
but  this  is  not  to  preclude  the  opposite  party  from  plead- 
ing over  to  the  inducement  when  the  traverse  is  not  ma- 
terial. (V.  C.  1873,  c.  167,  §  27) 
7*.  Provision  to  Dispense  with  a  Similiter^  or  Joinder  in 
Demurrer. 

When  the  plaintiff  takes  issue  on  the  defendant's 
pleading,  or  traverses  the  same,  or  demurs  so  that  the 
defendant  is  not  let  in  to  allege  any  new  matter,  the 
plaintiff  may,  without  giving  any  rule  to  rejoin,  proceed 
as  if  there  were  a  similiter ^  or  Joinder  in  demurrer.  (V» 
C.  1873,  c.  167,  §  28;  Southside  K.  R.  Co.  v.  Daniel,. 
20  Grat.  344.) 

The  object  of  this  provision  is  to  pi-event  merely  formal 
delays  in  the  maturing  of  causes.  Independently  of  it, 
at  common  law,  when  the  plaintiff  filed  a  replication  tra- 
versing the  defendant's  plea,  the  defendant  was  allowed 
until  the  next  rules  to  accept  the  issue  which  the  plaintiff 
tendered,  and  if,  meanwhile,  the  term  of  court  occurred, 
the  cause  not  being  ready  to  go  on  the  docket,  of  course 
stood  over  until  another  term,  thereby  occasioning  need- 
less delay,  (Nadenbous(*.h  v.  McRae,  Gilm.  228 ;  Miller 
V.  McLuer,  Id.  339) ;  but  under  this  provision  of  the  sta- 
tute, when  the  defendant  can  do  nothing  else  but  accept 
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the  issue  tendered,  the  plaintiff  may  canse  the  suit  to  be 
put  apon  the  docket  as  if  the  issue  had  actually  been 
joined  by  the  entry  of  a  similiter  on  the  part  of  the  de- 
lendant.  And  so  in  the  case  of  a  Joinder  in  demurrer. 
Thus  a  term  is  sometimes  saved. 

An  enactment  looking  in  the  same  direction,  that  is 
tending  to  prevent  delay,  has  been  already  mentioned 
{AnUj  p.  600),  that  which  makes  it  the  duty  of  the  derky 
in  any  action  where,  for  want  of  a  plea,  an  office  judg- 
ment would  have  been  entered,  whether  a  plea  shall  have 
been  filed  or  not,  to  place  the  action  upon  the  court 
docket,  leaving  the  pleadings,  if  need  be,  to  be  matured 
in  court. 
•8*.  The  I^orm  of  the  Defence. 

In  form,  the  defence  consists  either  of  an  objection  to 
the  legal  sufficiency  of  the  declaration,  or  it  proposes  to 
state  some  matter  of  fact  which  shows  that  the  action  can- 
not be  maintained.  In  the  first  case  the  defendant  is  said 
to  demur  to  the  declaration ;  in  the  second,  he  is  said  to 
plead  thereto ; 
W.  C. 
1'.  Demurrer. 

When  the  pleader,  on  the  part  of  the  defendant,  con- 
ceives that  the  declaration  of  the  plaintiff  sets  forth  either 
no  lawful  cause  of  action  at  all,  or  sets  it  forth  with  too 
little  certainty  or  formality,  he  may,  if  he  thinks  fit,  ob- 
ject thereto  for  that  reason.  He  is  then  said  to  demur, 
that  is  to  tarry  or  wait  thereon  (demorari,  or  Fr.  demur- 
rer), until  the  court  shall  adjudge  whether  by  the  law  of 
the  land  the  defendant  is  bound  to  answer  the  same.  It 
is  obvious,  therefore,  that  a  demurrer  can  never  be  founded 
on  matter  collateral  to  the  pleading  which  it  opposes,  but 
must  always  be  for  matter  apparent  on  the  face  of  the  state- 
ment itself.     (St  PI.  63.) 

See  St.  PI.  44,  139;  Id.  (Tyler's  ed.)  82,  167;  3  BL 
Com.  314  &  seq ; 
W.  C. 
l«f.  The  Form  of  the  t>emurrer. 

A  demurrer  in  point  of  form,  either  avers  simply  that 
the  adversary's  pleading,  say  the  declaration,  is  not  euffir 
cient  in  law,  in  which  case  it  is  known  as  a  general  de- 
murrer; or  it  adds  to  that  general  averment  a  specifica- 
tion of  the  errors  imputed  to  the  pleading  demurred  to, 
when  it  is  denominated  a  special  demurrer. 
W.  0. 
1^.  The  Form  of  General  Demurrer. 

A  demurrer  is  in  effect  an  objection  to  the  sufficiency 
of  the  adverse  pleading,  either  on  the  ground  that  the 
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case  shown  by  the  opposite  party  is  essentially  bad,  or  at 
least  is  inartrficially  stated,  so  that  the  party  demurring 
proposes,  as  we  have  seen,  to  wait  or  «toy  without  giving 
any  present  answer  to  the  pleading  in  question.  (St. 
PL  44,  139-.'40;  Id.  (TyWs  ed.)  82,157.)  And  such 
inartidciality  of  statement  may  be  in  a  matter  material 
to  the  merits,  or  in  some  particular  of  mere  form. 

At  common  law  the  objection,  though  it  consist  of 
matter  of  form  only,  is  not  required  to  be  stated  in  the 
demurrer,  save  in  the  single  case  where  the  error  con- 
sists in  duplicUy  of  aUegcUion  (1  Chit.  PL  701),  so 
that,  upon  a  mere  general  averment  that  a  pleading  is 
^^not  sufficient  in  law^^  the  common  law  leaves  a  party 
at  liberty  to  take  advantage  of  any  defect,  however 
trifling ;  thus  delaying,  and  often  frustrating  justice,  and 
cherishing  in  the  proiedsion  a  carping,  syllable-catching 
disposition,  not  congenial  to  the  great  purposes  of  jui^ 
isprndence.  A  demurrer  couched  in  those  general 
terms,  without  specifying  the  faults  intended  to  be  in- 
sisted upon,  is  called  a  ^''general  demurrer  ;^^  and  to  cure 
the  evil  of  allowing  a  general  demurrer  in  the  case  of 
such  trivial  objections,  several  statutes  were  at  different 
times  enacted.  The  first  was  the  statute  27  £liz.  c.  6, 
which  directed  that  the  judges  should  proceed  to  give 
judgment  according  to  the  very  right  of  the  cati*«,  with- 
out regarding  any  defect,  imperfection,  or  want  of  form 
in  the  pleadings,  except  those  only  which  the  party  de- 
murring shall  specially  set  dawn  and  express  together 
with  his  demurrer.  The  judges,  however,  seem  not  to 
have  been  sufficiently  liberalized  at  that  time  to  give 
full  effect  to  this  judicious  legislation,  and  raised  such 
difficulties  in  the  construction  of  the  statute  as  to  make 
it  necessary  to  supplement  the  enactment  of  27  Eliz. 
by  4  and  5  Anne,  c.  16.  That  statute  provides,  that 
the  judges  on  demurrer  shall  regard  no  defect,  imper- 
fection, or  want  of  form  in  the  pleadings,  except  those 
specially  set  down  in  the  demurrer  as  causes  thereof,  so 
as  sufficient  matter  appear  in  the  pleadings,  upon  which 
the  judges  may  give  judgment  according  to  the  very 
right  of  the  cause.  This  statute,  though  little  plainer 
or  more  peremptory  in  its  terms  than  27  Eliz.,  yet  be- 
cause the  judges  were  better  prepared  for  it,  produced 
the  desired  effect,  and  thus  these  two  statutes  of  27 
Eliz.  and  4  and  5  Anne  gave  rise  to  the  distinction  be- 
.tween  general  demurrers^  which  are  resorted  to  where 
the  objections  to  the  pleadings  are  of  a  substantial  and 
material  nature,  and  special  demurrersy  which  were  in- 
tended to  be  employed  where  the  imperfection  was  one 
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of  form  ordyy  in  which  case  the  grounds  of  the  deftiur- 
rer  must  be  specially  set  forth  in  the  demarrer  itself,  or 
,  else  will  not  be  noticed ;  so  that  the  only  difference  in 
point  oiform  between  the  two  is  that  the  special  de- 
murrer has  appended  to  it  an  enumeration  of  the  im- 
perfections intended  to  be  objected  to. 
2^*.  Form  of  Special  Demurrer. 

Previous  to  1850,  the  legislation  of  Virginia  had 
placed  the  doctrine  of  general  and  special  demurrers  on 
identically  the  same  footing  as  in  England,  so  that  our 
courts  were  prohibited  to  regard  on  the  demurrer,  any  im- 
perfection or  defect  not  specially  alleged  as  cause  there- 
of, unless  some  thing  were  omitted  so  essential  to  the 
action  or  defence  as  that  judgment,  according  to  lam 
and  the  very  right  of  the  case^  could  not  he  given. 

The  Code  of  1849,  however,  introduced  a  new  policy,, 
it  would  seem,  of  very  questionable  expediency,  namely, 
not  to  admit  formal  errors,  of  the  class  just  described, 
to  he  taken  advantage  of  at  all;  thus,  in  eifect,  abolish' 
ing  special  demurrers.  The  enactment  is  as  follows : 
''On  a  demurrer  (unless it  be  to  Siplea  in  abatement)  the 
court  shall  not  regard  any  defect  or  imperfection  in  the 
declaration  or  pleadings,  whether  it  has  heretofore  been 
deemed  mispleading,  or  insufdcient  pleading,  or  not, 
unless  there  be  omitted  something  so  essential  to  the 
action  or  defence  that  judgment,  accordifig  to  law  and 
the  very  7*ight  of  the  cavse^  cannot  he  given,^^  (V.  C. 
1873,  c.  167,  §  82.)  And  it  is  added  that  no  demurrer 
shall  be  sustained  because  of  the  omission  in  any  plead- 
ing of  the  words,  ''This  he  is  ready  to  verLEy,"  or 
"This  he  is  ready  to  verify  by  the  record,"  or  "As  ap- 
pears by  the  record ;"  but  the  opposite  party  may  be 
excused  from  replying,  demurring  to,  or  otherwise  an- 
swering any  pleading  which  ought  to  have,  but  has  not^ 
such  words  therein  until  they  be  inserted,  (V.  C.  1873, 
c.  167,  32) ;  a  provision  which  of  itself  operates  as  a 
statutory  or  legislative  demurrer  in  the  cases  embraced 
in  it!  We  have  thus  the  singular  anomaly  of  the 
legislature  itself  propounding  a  demurrer  without  the 
agency  of  the  party,  in  several  instances  of  the  most 
immcUerial  informality^  whilst  in  all  other  cases  the 
courts  are  denied  the  means  of  compelling  pleaders  to 
employ  the  accustomed  forms  of  aUegaixon^  notwith- 
standing serious  difficulties  and  inconveniences  will 
arise  from  their  habitual  non-observance.  For  it  is  the 
remark  of  a  learned  judge,  that  an  unnecessary  depar- 
ture from  precedent,  whether  it  spring  from  the  love 
of  change,  or  bo  the  result  of  ignorance  or  negligence 
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on  the  part  of  the  pleader,  can  only  lead  to  useleBS  liti- 
gation, delay,  and  expense.     (3  Denio,  (N.  T.)  245.) 

To  prane  away  redandancies  of  allegation,  to  abolish 
the  inventions  of  pedantic  "nicety  and  curiosity,"  to  re- 
store to  its  primitive  simplicity  that  art  of  pleading 
which  in  its  use,  nature,  and  design,  as  Lord  Hale  re- 
marks, was  only  to  ^^rmder  the  fact  plain  and  inteUigi- 
hle^  and  to  bring  the  matter  to  judgment  vnth  a  convenient 
certainty^^^  (Hale's  Hist.  Com.  Law,  212),  is  an  object 
worthy  the  efforts  of  a  wise  legislation ;  but  it  may  be 
doubted  if  the  surest  way  to  accomplish  beneficially  the 
desired  result,  is  to  discard  those  long-established  and 
well-nigh  perfect  forms  of  expression,  refined  by  the  ex- 
perience of  five  centuries,  witn  which  all  practitioners  of 
the  law  are,  or  ought  to  be,  or  may  easily  become  famil- 
iar, and  to  indulge  the  inexperienced,  the  ignorant,  and 
the  presumptuous,  in  new  forms  of  speech  devised 
by  themselves,  with  no  other  restriction  than  that  they 
shall  so  state  the  case  that  "judgment  according  to  law, 
and  the  very  right  of  the  cause,"  can  be  given.  The 
legislature  having  judiciously  excluded  from  the  plead- 
ing all  that  is  merely  formal,  and  all  that  it  is  not  needful 
to  prove,  it  is  surely  not  too  rigorous  to  allow  the  courts, 
through  the  medium  of  a  special  demurrer,  to  require 
that  the  ancient  forms,  thus  purged  of  all  superfluities, 
should  be  adhered  to,  in  the  interest  of  the  pleader  him- 
self, by  obliging  him  to  a  simple,  clear  and  certain  state- 
ment of  his  case ;  in  the  interest  of  the  opposing  coun- 
sel and  the  judge,  who  else  must  often  find  themselves 
harassed  and  bewildered,  not  with  grave  juridicial  inqui- 
ries, but  with  doubts  and  embarrassments  touching  the 
precise  meaning  of  ill-chosen  words  and  badly  constructed 
sentences ;  and  in  the  interest  of  public  justice,  lest  it 
be  delayed  and  perverted  by  the  unskilled  dialectics 
of  an  incautious  or  ill-disciplined  advocate. 

The  form  of  a  demurrer  at  common  law  may  be  seen 
3  Chit.  PI.  1246,  &c.  Li  Virginia,  in  imitation  of  the 
English  rules  of  court  of  Hilary  Term,  1834,  this  form 
has  been  abbreviated  to  the  utmost  possible  extent.  The 
statute  declares  that  it  shall  be  as  follows,  (Y  ^C.  1873, 
c.  167,  §  30) : 

FOBM  or  DSMUSBEB. 

Ciioait  Ck>iirt  of  A.  Ootinty,  to-wit : 

■  —  Btiles,  — - 

David  Debtor. 

ads. 
Oharles  < 

The  defendant  comes  and  says  that  the  said  deolaration  is  not 
anffioient  inlaw.  B.,  p.  cL 


debtor,        ) 
Creditor.    ) 
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And  the  joinder  is  directed  to  be  not  less  brief: 

JOENDXB  IN  DXMUBBBB. 

Cirooit  Goart  of  A.  Ooonty,  to-wit : 

Boles, 

Oharies  Creditor     ") 

vs.  > 

DaYid  Debtor.         ) 

And  the  said  plaintiff  says  that  the  said  declaration  is  sufficient 

in  law.  B.,  p.  q. 

See  Peyton  v.  Harman,  22  Grat.  643. 
2«.  The  Effect  of  a  Demurrer ;  W.  C. 

See  St.  PL  143, 144 ;  Bac.  Abr.  Pleas,  (S)  3  ;  Com. 
Dig.  Pleader,  (Q.  5)^  ic;  Id.(M.  1),  (M.  2) 
1^.  Doctrine  at  Common  Law  as  to  the  Effect  of  a  De- 
murrer; W.  C. 
1^  A  Demurrer  admits  as  true  all  matters  of  fact  which 

are  eufficiently  pleaded. 
2*.  It  obliges  the  Court  to  consider  the  whole  recordy, 
and  to  give  judgment  for  him  who  is  on  the  whole 
entitled  to  it. 
2**.  Doctrine  by  Statute  in  Virginia  as  to  the  Effect  of  a 
Demurrer. 

The  defendant  is  with  us  allowed  to  plead  as  many 
several  matters,  whether  of  law  or  fact^  as  he  shall 
think  necessary,  (V.  C.  1873,  c.  167,  §  24) ;  and  he 
may,  consequently,  plead  and  demur  at  the  same  time  to 
the  declaration.  Of  course,  therefore,  in  this  case,  the 
demurrer  does  not  admit  for  all  purposes,  the  mattera 
in  the  declaration  which  the  plea  denies.  It  will  be 
observed,  that  this  privilege  belongs  to  the  defendant 
alone^  and  to  him  only  when  he  is  answering  the  declor 
tion.  Hence,  in  the  replication,  the  plaintiff  cannot 
demur  and  plead  at  the  same  time ;  and  if  he  demurs' 
he  admits  the  truth  of  the  matter  sufficiently  stated  in 
the  plea.  And  so  it  is  in  all  the  subsequent  stages  of 
the  altercation. 
8^.  The  Modern  Practice  in  England,  and  in  Virginia,  in 
respect  to  Demurrer. 

By  the  modem  practice,  which  prevails  both  in  Eng- 
land and  with  us,  the  demurrer,  at  whatsoever  stage  of 
the  altercation  it  may  occur,  may  he  withdrawn  by  leave 
of  the  court,  at  any  time  before  the  judgment  of  the 
court  upon  it  is  finally  and  irrevocably  entered,  and  the 
adversary's  pleading  may  be  answered  in  point  of  fact. 
Of  course  the  application  to  withdraw  the  demurrer 
must  be  made  before  the  end  of  the  term,  at  which  the 
judgment  adverse  to  the  demurrant  was  entered ;  for 
after  the  end  of  the  term,  the  judge  has  no  power  to 
alter  the  record. 
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4**.  The  Considerations  wtich  determine  the  propriety  of 
Demurring  or  of  Waivipg  the  Objections. 

It  is  first  to  be  considered  whether  the  declaration  or 
other  adverse  pleading  is  su£Scient  in  substance  and  in 
form,  to  demand  an  answer.  If  sufficient  in  both,  there- 
is  no  course  iut  to  plead.  On  the  other  hand,  if  insuffi- 
cient in  either,  there  is  grauiid  for  demurrer;  but 
whether  there  should  be  a  demurrer  or  not  is  a  question 
of  expediency  to  be  determined  upon  the  views  follow- 
ing. If  the  pleading  be  insufficient  in  form  merely,  it 
may  not  be  worth  while  to  take  the  objection,  con- 
sidering that,  unless  it  be  such  as  to  prevent  the  court 
from  giving  judgment  according  to  law  and  the  very 
right  of  the  cause,  it  is  not  with  us  available  upon  de- 
murrer ;  and  considering  also  the  indulgence  allowed  in 
the  way  of  amendment;  but  it  should  be  borne  in  mind 
that  the  objection  (being  one  of  form  only\  will  be 
aided,  as  we  shall  see,  by  pleading  over,  or  after  plead- 
ing over,  by  the  verdict,  or  lastly  by  the  statute  of 
jeofails  and  amendments.  Supposing  the  pleader  to 
choose  to  demur,  and  that  the  supposed  insufficiency  is 
one  of  auhstancBj  he  is  to  consider  whether  the  insuffi- 
ciency be  in  the  case  itself,  or  in  the  manner  of  state- 
ment; for  the  latter  might  be  removed  by  an  amend- 
ment, and  no  material  advantage  be  gained  by  demur- 
ring. And  whether  it  be  such  as  an  amendment  would 
remove  or  not,  a  further  question  will  arise,  whether  it 
be  not  expedient  to  pass  by  the  objection  for  the  pre- 
sent, and  plead  over.  This  question,  however,  under 
the  provisions  of  our  statute  of  jeofails,  could  occur 
only  where  t)ie  pleading  demurred  to  presents,  not  an 
imperfect  case,  but  no  case  at  all,  in  the  way  of  demand 
or  defence,  &c.  When  that  is  the  case  it  is  better  to 
contest  with  the  adversary,  in  the  first  instance,  by  an 
issue  in  fact,  and  afterwards,  if  unsuccessful  in  that 
issue,  urge  the  objection  in  law,  by  motion  in  arrest  of 
judgment,  or  by  writ  of  error.  (St.  PL  151-2 ;  Brax- 
ton V.  Lipscomb,  2  Munf .  282 ;  Buckner  v.  Blair,  2 
Munf.  336;  Green  v.  Dulaney,  2  Munf.  520;  Mason  v. 
Farmers  Bank,  12  Leigh,  90 ;  Boss  v.  Milne  &  ux,  12 
Leigh,  217,  227.)  And  to  this  eflfect  is  Lord  Coke's 
counsel,  who  in  Lord  Cromwell's  case,  4  Co.  14  a,  sayst 
"  Where  the  matter  in  fact  vrill  clearly  serve  for  your 
client,  although  your  opinion  is  that  the  plaintiff  has^ 
no  cause  of  action,  yet  take  heed  you  do  not  hazard 
the  matter  upon  a  demurrer ;  in  which,  upon  the  plead- 
ing and  otherwise,  more  perhaps  will  arise  than  you 
thought  of;  but  fiirst  take  advantage  of  the  matters  o£ 
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fact,  and  leave  matters  in  law,  which  always  arise  upon 
the  matters  in  fact  ad  vUimum^  and  never  at  first  demur 
in  law,  when  after  trial  of  matters  in  fact,  the  matters 
in  law  will  be  saved  to  you."  (Com.  Dig.  Pleader, 
(C.  2).) 

The  additional  delay  and  expense  of  a  trial  of  an 
issue  in  fact  may  also  sometimes  be  a  material  reason 
for  proceeding  by  demurrer,  and  not  waiting  to  move  in 
arrest  of  judgmetnt,  or  to  bring  a  writ  of  error.  And 
Mr.  Stepnens  suggests  that  a  concurrent  motive  for 
adopting  that  course  is  that  costs  are  not  allowed  upon 
a  motion  in  arrest  of  judgment,  nor  upon  a  writ  of 
error.  (St.  PI.  152-'3.)  With  us  it  is  otherwise  as  to 
costs,  which  are  allowed  to  the  successful  party^  as 
well  on  motion  in  arrest  of  judgment  and  on  writ  of 
error,  as  in  other  cases.  (V.  C.  1873,  c.  181,  §  8,  11.) 
2'.  Defence  hy  way  of  Plea. 

We  have  already  seen,  that  when  the  defendant  comes 
to  make  his  answer  to  the  plaintiff's  declaration,  he  must 
either  object  by  way  of  demurrer  to  the  sufiiciency  thereof, 
or  must  answer  the  same  in  point  of  fact,  by  way  oiplea. 
(St.  PL  46, 158  ;  Id.  (Tyler^s  Ed.)  83.) 

Pleas  are  divided  into  pleas  dUatoryj  and  pleas  per- 
emptory ;  dilatory  pleas  being  such  as  do  not  affect  to 
answer  the  action  upon  its  merits^  but  to  defeat  it  in  the 
shape  in  which  it  is  brought,  upon  the  ground  that  the 
court  has  no  local  jurisdiction,  or  that  all  the  parties  have 
not  been  convened,  or  that  there  is  some  variance  be- 
tween the  writ  and  the  declaration,  and  the  like ;  whilst 
peremptory  pleas  are  such  as  meet  the  demand  upon  its 
meritSy  and  purport  to  show  matter  intended  to  defeat  the 
action  finally  and  forever. 

Dilatory  pleas  again  are  subject  to  a  subordinate  divi- 
sion.    They  are  either,  (1),  To  the  Jurisdiction  of  the 
court ;  (2),  In  suspension  of  the  action  ;  or  (3),  In  aba^ 
ment  of  the  unity  or  declaration^  or  both  ; 
W.  C. 
1«.  Dilatory  Pleas. 

The  doctrine  touching  dilatory  pleas  may  be  set  forth 
under  the  following  heeds,  (1),  The  stage  of  the  alterca- 
tion at  which  a  dilatory  plea  must  be  pleaded ;  (2),  The 
prima  facie  verification  of  a  dilatory  plea  required  by 
law ;  and  (3),  The  several  sorts  of  dilatory  pleas. 

See  St.  PI.  46 ;  Id.  (Tyler's  Ed.)  83 ;  1  Chit.  PI.  475 
&  seq ;  Bac.  Abr.  Pleas,  (E)  2 ;  Id.  Abatement ;  Com. 
Dig.  Abatement; 

w.  a 
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1^.  The  Stage  of  the  Altercation  at  which  a  Dilatory 
Flea  micst  he  pleaded, 

A  dilatory  plea,  not  going  to  the  merits  of  the  ac- 
tion, must  be  pleaded  always  hefore  an  office  judg- 
ment ;  and  if  it  be  a  plea  to  the  jurisdiction  of  the 
court,  it  must  come  before  a  rule  to  plead,  or  a  plea  in 
bar,  or  a  demurrer,  that  is,  at  the  same  rules  at  which 
the  declaration  isJUed.  (V.  0.  1873,  c.  167,  §  20,  46; 
Bradley  v.  Welch,  1  Munf.  284 ;  Monroe  v.  Bedman, 
2  Munf.  240 ;  5  Bob.  Pr.  14 ;  Washington,  &c.,  Tel. 
Co.  V.  Hobson  &  al,  15  Grat.  132.) 

Some  qualifications  must  be  allowed,  as  we  have 
seen,  in  the  case  of  a  dilatory  plea,  the  matter  of  which 
has  arisen  since  the  last  continuance,  puis  darrein  con- 
tinuance. 
2^.  The  Prima  Fa/de  Verification  of  a  Dilatory  Plea,  Be- 
quired  by  Law. 

All  pleas  in  abatement  (that  is,  aR  dilatory  pleas\ 
must  be  verified  hy  affidavit^  in  order  that  they  mxiy  he 
JUed     (V.  C.  1873,  c.  167,  §  38,  41;    6  Bob.  Pr. 
114-'16.) 

It  should  be  observed,  that  there  are  two  other  pleas 
also  required  to  be  verified  by  affidavit  before  they  can 
be  filed,  namely,  the  plea  of  non  est  factum  (V.  C.  1878, 
c.  167,  §  38),  and  a  plea  in  the  nature  of  a  plea  of  set- 
offs (V-  C.  1873,  c.  168,  §  5.)  And  it  may  be  further 
mentioned  in  this  connection,  that  a  pleading  contro- 
verting hand-writing^  which  is  alleged  in  pleading,  or 
denying  a  partnership  which  is  alleged  in  pleading,  or 
an  act  of  incorporation^  must  also  be  verified  by  affida- 
vit, in  order  to  oblige  the  adversary  to  prove  the  hand- 
writing, the  partnership,  or  the  act  of  incorporation 
respectively.     (V.  C.  1873,  c.  167,  §  39,  40.) 

The  student  must  not  fail  to  observe,  that  the  affida- 
vit in  the  first  three,  or  indeed  in  all  of  these  cases,  in 
no  wise  assists  in  proving  the  truth  of  the  plea ;  its 
sole  effect  is  to  warrant  the  court  in  receiving  it. 
3^.  The  Several  Sorts  of  Dilatory  Pleas. 

The  several  sorts  of  dilatory  picas  are,  (1),  A  plea 
to  the  jurisdiction  of  the  court ;  (2),  A  plea  in  suspen- 
sion of  the  action ;  and  (3),  A  plea  in  abatement ; 
W.  C. 
1*.  A  Plea  to  the  Jurisdiction, 

A  plea  to  the  jurisdiction  is  one  by  which  the  de- 
fendant denies  the  jurisdiction  of  the  court  to  enter- 
tain the  action.     The  lines  of  demarcation  between 
the  several  courts  with  us  are  so  distinct  as  well  nigh 
Vol.  rv.— 40 
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to  preclude  the  possibility  of  mistake,  except  only  ia 
respect  to  the  territorial  extent  of  their  authority. 
Pleas  to  the  jurisdiction  in  Virginia  always  in  practice 
grow  out  of  a  party's  being  sued  in  one  county  or 
corporation  when  the  action  should  have  been  brought 
in  another.  (St.  PI.  49  ;  Id.  (Tyler's  ed.)  84 ;  V.  O. 
1873,  c.  167,  §  20.)  The  form  of  a  plea  to  the  juris- 
diction, as  it  occurs  amongst  us,  is  as  follows.  (8 
Chit.  PL  894 ;  5  Eob.  Pr.  23  &  seq.) : 

PUBjL  TO  THE  JtJBISDIOTZOK  OF  XHX  GOTTBT. 

7}iUe  of  OcwrU     Oirouit  Oonrt  of  A.  Gonnfy,  to  wit : 

BuUs.  Bnles. 

In  proper  per-      David  Debtor  And  the  said  defendant,  in  hU  own  proper 

wn,  adfi.  penony  oomes  and  says,  that  this  oomi 

Deniai  ofeogni-    Charles  Creditor.        ought  not  to  have  or  take  any  further  oog- 
9ance,  nizanoe  of  the  action  aforesaid  of  the  said  plaintiff,  becanse^e 

says  that  before  and  at  the  time  of  issuing  the  writ  in  this  cause, 
Btatement  of    the  said  defendant  did  not  reside  in  the  said  county  of  A.,  but  did 
dtfence.  then  reside,  has  ever  since  resided,  and  does  now  reside,  in  the 

county  of  N.,  and  that  the  cause  of  the  action  aforesaid  (if  any  such 
&ere  were),  did  not,  nor  did  any  part  thereof,  arise  within  the  said 
Conchuion,       county  of  A. ;  but  that  such  cause  of  action,  and  eyery  part  there- 
on to  wrify,  of,  did  arise  in  the  said  county  of  N.    And  this  the  said  defendant 
Prayer  qf         is  ready  to  verify.     Wherefore  he  prays  judgment,  whether  this 
judgment,      court  can  or  will  take  any  further  cognizance  of  the  action  afore- 
said. B.,  p.  d. 

Let  it  be  observed,  that  this,  as  well  as  every  other 
dilatory  plea,  must  be  verified  ly  affidavit  before  it 
can  be  filed.  (V.  0. 1873,  c.  167,  §  38.)  The  student 
must  also  continually  bear  in  mind,  that  no  dilatory 
plea  can  be  filed  to  set  aside  an  office  judgTnerUj  be- 
cause it  is  not  2k  plea  to  issue.  (V.  C.  1873,  c.  167,  § 
43-46.)  Hence  the  defendant  can  avail  himself  of 
this  class  of  defences,  as  we  have  already  seen,  at  nde^ 
only^  and  before  a  judgment  is  entered ;  nay,  it  wiU 
be  remembered,  that  a  plea  to  the  jurisdiction  must  be 
put  in  at  the  same  rules  at  which  the  declaration  ia 
filed.  (V.  C.  1873,  c.  167,  §  20 ;  see  Bradley  v.  Welsh, 
1  Munf .  284 ;  Monroe  v.  Redman,  2  Munf .  240 ;  Mid- 
dleton  V.  Pinnell,  2  Grat.  202 ;  Warren  v.  Saunders, 
27  Grat.  265,  267 ;  Wash.  &  N.  O.  Tel.  Co.  v.  Hob- 
son  &  als,  15  Grat.  122, 132  ;  5  Rob.  Pr.  114-*15.) 
2*.  Plea  in  Suspension  of  the  Action. 

It  is  believed  that  the  only  instance  of  a  plea  in 
suspension  of  the  action  in  Virginia,  at  present,  ia 
that  the  plaintiff,  since  the  contract  was  niade,  haa 
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become  an  aHen-enemy.  This  fact  disables  him  from 
prosecuting  any  suit  daring  the  pendency  of  hostilities^ 
and  is,  therefore,  a  proper  subject  of  the  plea  for  a 
suspension  of  the  action.  (8t.  PL  47,  and  App'x 
xxviii,  n  (21) ;  Id.  (Tyler's  Ed.)  84;  Bac.  Abr. 'Alien, 
(E);  6  Rob.  Pr.  31-'2;  1  Do.  (2nd  ed.)  298;  Hutch- 
inson V.  Brock,  11  Mass.  124.) 

It  18  said  to  be  also  the  subject  of  such  a  plea  that 
the  plaintiff  has  agreed  not  to  sue  for  a  time,  as  yet 
unexpired.     (5  Rob.  Pr.  33 ;  Pearl  v.  Wells,  6  Wend. 
294 ;  Wilkinson  v.  Bryan,  1  Ad.  &  Ed.  (28  E.  C.  L.) 
112.)     But  contra,  and  more  consistently  with  reason 
and  analogy,  see  J3ac.  Abr.  Release,  (A)  2 ;  Emes  v. 
Widdowson,  4  Carr.  &  P.  (19  E.  C.  L.)  251 ;  Simp- 
son V.  Rockham,  7  Bingh.  (20  E.  C.  L.)  617;  Place 
V.  Potts,  8  Welsby,  H.  &  Gord.  716.     The  proper 
remedy  on  such  stipulation  is  supposed  to  be  an  ac- 
tion for  its  breach,  or  an  application  to  the  equitable 
power  of  the  court,  and  not  by  way  of  plea.     And  it 
is  said  also  to  be  a  proper  subject  for  such  a  plea, 
that  the  plaintiff  has  been  outlawed,  (5  Rob.  Pr.  30 ; 
3  Th.  Co.  Lit.  380-.'82;  Gilb.  Com.  Pleas,  202);  but 
this  latter  proposition  is  in  Virginia  certainly  erro- 
neous, it  being  declared  by  statute,  that  outlawry  shall 
not  affect  one's  civil  rights,  any  more  than  conviction 
of  the  offence  charged  would  do.     (V.  C.  1873,  c. 
201,  §  28.)     Nor  is  nonage  any  longer  the  ground  of 
such  a  plea,  it  being  provided  that  the  proceedings  in 
a  suit  shall  not  he  stayed  because  of  the  infancy  of  a 
party,  but  a  guardian  ad  litem  is  to  be  appointed.  (V, 
C.  1873,  c.  167,  §17.) 
8*.  Plea  in  Abatement. 

A  plea  in  abatement  is  one  which  shows  some 
ground  for  abating  or  quashing  the  original  writ,  or 
declaration,  or  both.  Such  pleas  are  of  two  sorts,  (1), 
To  the  disability  of  the  person  to  sue  or  be  sued ;  and 
(2),  To  the  declaration.  (St.  PI.  47 ;  Id.  (Tyler's  Ed.) 
86;  5  Rob.  Pr.  36,49,  &c.,  55,&c.,53,  &c.,103,&c); 
W.  C. 
1*.  Plea  in  Abatement  for  Disability  of  the  Person  to 
Sue  or  be  Sued. 

In  England  such  disability  may  arise  from  various 
causes,  as  in  case  of  the  plaintiff,  from  attainder  of 
treason  or  felony,  outlawry,  coverture,  and  some 
others ;  and  in  case  of  defendant  from  coverture  and 
infancy.  (1  Chit.  PL  482-3.)  It  is  apprehended, 
that  with  us  coverture  alone  is  ground  for  such  a  plea. 
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The  foUowiag  is  the  form  of  a  plea  ia  abatement 
on  account  of  the  defendant's  coverture,  which,  it 
will  be  observed,  must  have  occurred  since  the  con- 
tract was  made  ;  for  if  it  existed  at  the  time  the 
contract  was  entered  into,  the  contract  was  thereby 
wholly  avoided^  and  coverture,  therefore,  in  such 
case  is  not  a  plea  in  abatement^  but  in  bar.  (1  Ohit. 
PL  484,  511,  519.) 

Plea  in  Abatement  for  Coverture  of  the  Defendant. 
8  Chit.  PI.  899 ;  5  Rob.  Pr.  53. 

TUiU  of  OourL  Oircnit  Court  of  A.  County,  to  wit : 
Bulea.  Rules  

DoUj  Debtor,  mied  by  the  And  the  said  defendant  in  this  suit, 

name  of  Dolly  Spinster,  to  wit  Dolly  Debtor,  who  is  sued 

ads.  by  the  name  of  Dolly  Spinster,  in 

In  proper  perwn.     Charles  Creditor.  her  oum  proper  person,  comes  and 

prays  judgment  of  the  said  writ 

Statement  of      and  declaration  of  the  said  plaintiff,  because  she  says  that  at  the 

defence.  time  of  the  issuing  of  the  said  writ  of  the  said  plaintiff,  she  was 

and  still  is  married  to,  and  the  lawful  wife  of  one  Daniel  Debtor, 

Oondtuion.        who  is  still  living,  to  wit  at  the  county  aforesaid,  and  this  she  is 

Offer  towrify.  ready  to  verify.     Wherefore,  because  the  said  Daniel  is  not  named 

Prayer  of  in  the  said  writ  and  declaration,  she  prays  judgment  of  the  said 

Judgments        writ  and  declaration,  and  that  the  same  may  be  quashed. 

B.  p.  d. 

Virginia: 

A.  County,  to  wit : 
This  day  the  within-named  Dolly  Debtor  appeared  before  me,  a 
justice  of  the  peace  in  and  for  the  county  aforesaid,  and  made  oath 
that  the  matters  and  things  stated  in  the  annexed  plea  are  true. 

Given  under  my  hand  this day  of ,  in  the  year  of  our 

Lord,  187—.  J.  P. 

2^.  Plea  in  Abatement  to  the  Declaration. 

The  ground  of  such  a  plea  may  be  either,  (1),  A 
variance  between  the  writ  and  the  declaration ;  or 
(2),  Some  defect  in  the  declaration,  which  being  sup- 
posed to  be  transferred  from  the  original  writ,  is 
spoken  of  as  applicable  to  the  writ ; 
WO. 
V.  Plea  in  Abatement  for  a  Variaryce  bebjoeen   the 
Writ  and  the  Declaration. 
This  will  best  be  illustrated  by  a  form. 
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Plea  in  Ahatement  for  Variance  between  Writ  and  Declaration. 

1  Wentworth's  PI.  8. 


TiUe  of  Court. 

Bules. 

In  proper  per- 


Oiicuit  Court  of  A.  coonty,  to  wit : 
Bulea, 


son. 


And  the  said  defendant  in  his  own  proper 
person,  comes  and  craTes  oyer  of  the  writ 
in  this  cause,  and  it  is  read  to  him  in  these 


BUxtementof 

Defence, 
Variance. 


Oonchuion, 
Prayer  of 
Judgment. 


David  Debtor 

ads. 
Charles  Creditor, 
words,  to  wit: 

[^ere  insert  the  writ  verbatim.'] 

which  being  read  and  heard,  the  said  defendant  prays  judg- 
ment of  the  said  writ  and  declaration,  and  pleads  that  there  is  a 
variance  between  the  said  writ  and  the  said  declaration  thereupon  in 
this  particular ;  that  is  to  say,  for  that  in  the  said  writ  it  is  said : 

[iTuert  the  material  part  of  the  writ  tu  to  whieh  the  variance 

exiets.'] 

and  in  the  declaration  aforesaid,  founded  on  the  said  writ,  it  is 
complained, 

I  Insert  so  munh  of  the  dedaraUon  as  involves  the  wpposed 

variance.'] 

Therefore,  because  there  is  a  manifest  variance  between  the  writ 
aforesaid  and  the  said  declaration,  the  said  defendant  prays  judg- 
ment of  the  writ  and  declaration  aforesaid,  and  that  the  same  may 
be  quashed.  B.,  p.  d. 

Append  affidavit  as  htfore. 

As  to  a  variance  between  the  writ  and  declara- 
tion in  respect  of  damages  claimed  and  the  iden- 
tity of  'parties,  see  Dabneys  v.  Knapp  &  als,  2 
Grat.  364 ;  5  Rob.  Pr.  43  &  seq. 

The  student  will  remember  that  whilst  at  com- 
mon law  such  a  variance  between  the  writ  and  de- 
claration might  have  been  taken  advantage  of,  if  it 
were  immaterial,  by  a  plea  in  abatement  or  special 
demurrer,  and  if  material,  by  those  means,  and  also 
by  general  demurrer,  (after  oyer  of  tlie  writ),  mo- 
tion in  arrest  of  judgment,  or  writ  of  error,  (Red- 
man V.  Edolph,  1  Saund.  318,  n  (3);  Norton  v. 
Palmer,  1  Cro.  (Eliz.)  829);  yet  in  Virginia,  by 
statute,  it  can  be  done  by  means  of  Viplea  in  abate- 
ment alone.  (V.  C.  1873,  c.  167,  §  19.) 
2K  Plea  in  Abatement  for  Defect  in  the  Declaration. 

Such   defect  being  supposed  to  be  transmitted 
from  the  original  writ,  is  sometimes  spoken  of  as  a 
plea  to  the  writ^  but  in  fact  it  is  applicable  to  the 
declaration. 
W.  C. 
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1".  Plea  in  Abatement  for  maf^ar  apparent  an  the 
face  of  the  Writ  and  Declaration. 

e.  g.  repugnancy,  want  of  sufficient  time,  or  too 
great  time  between  the  teste  of  the  writ,  mad  the 
return-day  thereof;  as  for  instance,  that  the  writ  is 
not  returnable  within  ninety  days  from  its  date. 
(1  Chit.  PL  485 ;  V.  C.  1873,  c.  166,  §  2.) 

These  defects  thus  appearing  on  the  face  of  the 
declaration,  although  some  of  them  may  possibly 
exist  with  us,  are  yet  so  rare  as  to  make  it  need- 
less to  furnish  a  plea  in  abatement  on  account  of 
them. 
2"^.  Plea  in  Abatement  for  matter  dehors  (that  is, 
outside)  the.  writ. 

Of  this  kind  of  plea  it  is  proposed  to  advert  to 
but  two,  namely,  for  fnisjwmer^  and  nonjoinder  of 
a  co-contractor. 
W.  C. 
1*^.  Plea  in  Abatement  for  Mtsnomer  of  Plaintiff  or 
Defendant. 

At  common  law  the  misnomer  of  plaintiff 
or  defendant  makes  the  writ  and  dedaration 
abatable,  whether  the  misnomer  be  in  the  chris- 
tian or  surname.  Mistakes  which  amount  to  a 
misnomer  or  otherwise  are  stated  in  the  books. 
(1  Chit.  PI.  279 ;  Lindsay  v.  Wells,  8  Bingh.  N. 
C.  (22  E.  C.  L),  777;  Rust  v.  Kennedy,  4 
Mees.  &  Welsh.  586 ;  Taylor's  Case,  20  Grat. 
825.) 

In  Virginia,  however,  by  statute,  (taken  from 
3  &  4  Wm.  IV,  c.  42,  §  11),  no  plea  in  abate- 
ment for  this  cause  is  allowed  in  any  action  ;  but 
instead  of  it,  the  declaration,  on  defendants  mo- 
tion^ and  on  affidavit  of  the  right  name,  is  amended 
by  inserting  the  right  name.  (V.  C.  1873,  c. 
167,  §  18;  St.  PI.  (Ed.  1845),  App'x  xxix,  n 
(23) ;  5  Rob.  Pr.  92  &  seq.) 
2°.  Plea  in  Abatement  for  Non-joinder  of  Co- Con- 
tractors, 

Non-joinder  of  a  co-contractor  as  a  defendant, 
is  a  ground  of  abating  the  writ,  or  declaration,  or 
both,  because,  of  the  obvious  propriety  of  causing 
contracts  jointly  made  to  be  enforced  ^'<?intfy  and 
not  separately^  if  either  of  the  contracting  parties 
who  may  be  sued  separately  shall  demand  it  at 
a  sufficiently  early  stage  of  the  proceedings.  (1 
Chit.  PL  47, 52.)  But  the  plea  having  been  some- 
times abused  to  the  hindrance  needlessly,  of  jus- 
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tice,  (as  where  the  party  pretermitted  was  abroad, 
or  his  residence  unknown  to  the  plaintifi)^  it  is  now 
provided  by  statute  in  Virginia,  adopted  from  the 
English  statute  before  referred  to,  of  3  &  4  Wm. 
lY,  c.  42,  §  11,  that  such  plead  shall  not  be  allowed 
unless  it  shall  be  stated  that  the  person  omitted 
is  resident  vyithin  the  jurisdiction  of  the  court; 
and  unless  also  the  place  of  his  residence  be  stated 
with  convenient  certainty  (that  is,  the  county  or 
corporation  wherein  he  resides),  in  an  affidavit 
verifying  the  plea.  (V.  C.  1873,  c.  167,  §  21.) 
And  in  pursuance  of  the  same  policy,  it  is  de- 
clared that  if,  upon  the  trial  of  the  issue  joined  on 
such  plea,  it  appear  that  the  action  could  not  be 
maintained  against  the  parties  omitted,  or  any  of 
them,  by  reason  of  the  statute  touching  parol 
agre&ments^  (V.  C.  1873,  c.  140),  or  of  the  statute 
of  limitations^  (V.  C.  1873,  c.  146),  the  issue  is 
to  be  found  against  the  defendant.  (V.  0.  1873, 
c.  167,  §  22.) 

By  another  provision  of  the  statute,  the  plain- 
tiff is  permitted  to  ameTid  his  declaration,  by  in- 
troducing as  additional  defendants,  the  persons 
named  in  such  plea;  and  if,  upon  serving  process 
upon  them,  it  appear  by  tlio  subsequent  pleadings, 
or  at  the  trial,  that  the  original  defendants  are  liable, 
but  tliat  one  or  more  of  the  new  parties  brought 
in  upon  the  suggestion  in  the  plea  are  not  liable, 
the  plaintiff  is  to  have  judgment  against  such  of 
the  defendants  as  appear  to  be  liable ;  and  such 
as  are  not  shall  recover  costs  against  the  plain- 
tiff, who,  however,  is  to  be  allowed  the  same 
against  the  original  defendants  whose  plea  occa- 
sioned the  difficulty.  (V.  C.  1873,  c.  167,  § 
23.)/ 

The  following  is  a  plea  in  abatement  for  non- 
joinder under  our  statute.  Its  almost  entire 
identity  with  the  form  in  Steph.  PL  48;  Id. 
(Tyler's  Ed.)  87,  will  not  escape  the  student's  at- 
tention. 

IVea  in  Abatement  for  J^on-Jbinder  of  a  Co- Contractor. 

TiUe  of  Oowrt.  Girouit  court  of  A.  county,  to  wit : 
BuU9.  Bulca, 

Bayid  Debtor  And  the  said  defendant,  by  his  attorney, 

ads.  comes  and  prays  judgment  of  the  said 

Ohaxles  Creditor.  declaration,  because  he  says  that  the  said 
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Btatement  of     seTeral  pTomises  and  nndertakings  in  the  said  declaration  men« 
Dtfence.        tioned,  (if  any  snoh  were  made),  were  made  jointly  with  one 
Charles  Ck>ntraotor,  who  is  still  lining,  and  at  the  oommenoemeni 
of  this  suit  was,  and  still  is,  resident  within  the  jtuisdiction  of 
Oofhchuion.       this  court,  to  wit,  in  the  county  of  N.,  and  not  by  the  said  defen^ 
Offer  to  wr^/if,  dant  alone,  and  this  the  said  defendant  is  ready  to  verify.     Where- 
Vraiyefr  of         fore,  forasmuch  as  the  said  Charles  Contractor  is  not  named  in 
JudgmenL     the  said  declaration  together  with  the  said  defendant,  the  said  de- 
fendant prays  judgment  of  the  said  declaration,  and  that  the  same 
may  be  quashed.  B.,  p,  d. 

Affidavit  annexed,  as  ArvUy  p.  628. 

The  student  is  desired  to  observe  particularly,  that 
in  all  these  instances  oi  dilatory  pleas  the  plea  has  al- 
ways aftorded  the  means  of  correcting  the  mistake  im- 
puted by  it.  ,  Thus  the  plea  to  the  jurisdiction  not 
only  averred  that  the  defendant  was  not  a  resident  of 
the  county  in  which  he  was  sued,  but  proceeded  to 
state  in  wliat  county  he  wa^  resident^  and  also  that  the 
cause  of  action  arose  not  in  that  county,  but  in  some 
other,  naming  it ;  the  plea  alleging  the  coverture  of 
the  female  defendant  gave  the  naTne  of  her  hiuiband  ; 
the  plea  averring  the  omission  of  a  co-contractor  stated 
his  name.  In  all  these  cases,  therefore,  the  plaintiff 
is  guarded  against  the  possibility  of  falling  subse- 
quently into  any  error  of  the  same  sort.  This  is  in- 
pursuance  of  a  general  rule  applicable  to  all  dilatory 
pleaSy  namely,  that  every  such  plea  shall  give  the 
plaintiff  a  better  writ.  (Steph.  PL  431 ;  Id.  (Tyler,) 
377 ;  5  Eob.  Pr.  104 ;  Warren  v.  Saunders,  27  Grat. 
265,267.) 
2«.  Peremptory  Pleas. 

The  doctrine  touching  peremptory  pleas  may  be  em- 
braced under  the  two  lieads  of,  (1),  The  nature  of  per- 
emptory pleas ;   and  (2),  The  several  pai'ts  of  such   a 
plea; 
W.  C. 
1^.  The  Nature  of  Peremptory  Pleas. 

A  peremptory  plea,  as  has  been  already  explained,  is 
a  plea  to  the  substantial  merits  of  the  action,  purport- 
ing to  show  that  it  can,  under  no  circumstances,  be 
maintained.  Such  a  plea  is  known  by  various  designa- 
tions, such  as  a  plea  to  the  action  ;  a  plea  to  the  m^erits  ; 
a  plea  in  bar  ;  a  plea  to  issue  ;  or  an  issttable  plea  ;  as 
well  as  &  peremptory  plea. 

Peremptory  pleas,  in  general,  are  either,  (1),  By  way 
of  traverse,  or  denial  of  the  declaration ;  or  (2),  By  way 
of  confession  of  the  plaintifPs  allegations,  and  avoidance 
thereof  by  the  averment  of  new  matter. 
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Indeed,  all  pleadings  after  the  declaration  (with 
some  exceptions  presently  to  be  mentioned,)  are  either 
by  way  of  traverse^  or  by  way  of  confession  and  avoid- 
ance, as  Mr.  Stephen  explains,  (St.  PI.  62,  163 ;  Id. 
(Tyler,)  89,  167.)  The  exceptions  are,  (1),  The  case 
of  dilatory  pleas  ;  (2),  Pleadings  by  way  of  estoppel ; 
and  (3),  Jfew  assignments;  (St.  PI.  219;  Id.  (Tyler,) 
220 ;)  the  nature  of  all  of  which  will  be  explained  in  due 
time; 
W.  C. 
1*.  Pleas  by  way  of  IVaverse. 

Pleas  by  way  of  traverse  (or  denial)  of  the  declara- 
tion, are  of  three  kinds,  viz :  (1),  Common  traverse  ; 
(2),  General  traverse,  more  usually  known  as  the  gen- 
eral issue  ;  and  (3),  Special  traverse,  or  traverse  with 
an  ahsque  7wc,  (St.  PI.  153,  &c.  ;  Id.  (Tyler,)  167, 
&c.) 

At  the  subsequent  stages  of  the  altercation  after 
the  plea,  the  several  traverses  are  the  common  tra- 
verse, the  special  traverse,  and  the  traverse  de  injuriay 
explained  by  Mr.  Stephen,  (St.  PL  163;  Id.  (IVler,) 
17SL)  The  last  is  confined  to  the  replication,  (Ibid. ; 
1  Chit.  PL  638 ;)  as  the  general  traverse,  or  general 
issue,  is  limited  to  the  plea  ; 
W.  C. 
1*^.  The  Common  Traverse. 

The  common  traverse  is  characterized  by  the  de- 
nial's being  couched  in  the  terms  of  the  allegation 
traversed,  and  not  many  instances  of  it  occur  in  pleas. 
One  is  presented,  however,  by  Mr.  Stephen,  (St.  PL 
62 ;  Id.  (Tyler,)  90 ;)  where  to  a  declaration  on  a 
lessee  in  covenant  for  not  repairing,  to  an  allegation 
that  the  windows  of  the  tenement  were  "  in  every 
part  thereof  ruinous,  in  decay,  and  out  of  repair," 
(St.  PL  37 ;  Id.  (Tyler,)  60,)  the  defendant  pleads 
by  way  of  traverse,  that  the  windows  of  the  tene- 
ment "  were  not  in  any  part  thereof  ruinous,  in  de- 
cay, and  out  of  repair." 
2*.  The  General  Traverse,  or  General  Tssice. 

The  general  traverse,  or  general  issue,  is  a  form  of 
traverse  wliich  occurs  only  in  ^eplea,  and  at  no  sub- 
sequent stage  of  the  altercation.  It  denies  the 
allegations  of  the  plaintiff's  declaration  in  general 
terms,  and  not  in  terms  of  the  allegation  denied.  It 
appears  to  have  been  denominated  the  general  issue 
because  it  involves  the  whole  declaration,  or  at  least 
the  main  substance  of  it,  and  is  more  comprehensive 
than  the  issue  tendered  by  the  commxm  traverse.    The 
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plaintiff  is  by  the  general  issue  put  upon  tbe  proof 
of  his  whole  case,  which  is  merely  tbe  resultant  of 
the  general  principle  of  evideuiaa,  that  the  burden  of 
proof  is  upon  the  affirmative.  (1  Greenl.  Ev.  §  74.) 
Hence,  under  the  plea  of  non  est  factum,^  the  plain- 
•  tiff  must  produce  and  prove  the  deed  declared  on, 
(1  Sand.  fV  &  £v.  395,  422  &  seq) ;  and  under  the 
pleas  of  non  aesumpsity  not  guilty,  and  nil  debetj  the 
plaintiff  must  prove  in  substance  all  the  material 
averments  in  the  declaration,  (1  Sand.  PL  &  Ev.  140, 
345,  410) ;  and  under  the  plea  of  non  detinety  the 
plaintiff  must  prove  the  case  he  has  stated,  namely, 
his  property  in  the  goods,  and  the  detainer  by  the 
defendant,  with  the  value  of  the  goods,  and  the 
damages  sustained  by  reason  of  the  detention.  (1 
Sand.  PL  &  Ev.  436-'6.  See  also  Bart.  Law  Pract. 
141  &  seq.) 

In  England,  by  the  rules  of  court  of  Hilary  Term, 
4  Wm.  IV,  (A.  D.  1834),  a  more  limited  effect  was 
wisely  allowed  to  these  issues  than  prevailed  at  com- 
mon law,  and  the  terms  of  some  of  them  were 
changed  so  as  to  make  them  correspond  with  the 
narrower  effect  they  were  designed  to  have,  (St.  PL 
(Ed.  1845),  156);  and  by  further  rules  of  court,  in 
pursuance  of  an  act  of  1852,  (15  and  16  Yict.),  and 
by  the  act  itself,  a  still  greater  d^ree  of  precision 
was  exacted.  (5  Rob.  Pr.  347 ;  4  Do.  862.)  These 
restrictions  upon  the  general  ieeue^  though  tending 
very  wholesomely,  to  corre<5t  the  excessive  and  in- 
convenient vagueness  to  which,  in  most  instances,  it 
is  perverted,  are  unfortunately  not  adopted  in  Vir- 
ginia. With  us  the  general  issues  retain  their  an- 
cient form  and  effect,  (St.  PL  162,  n  (20);  Id. 
(Tyler's  Ed.)  169  &  seq).  This  would  seem  to  be  a 
subject  of  just  regret,  for  several  of  those  issues,  (as 
especially  the  issue  of  nU  debet  in  the  action  of  debt 
on  simple  contract^  and  the  issue  of  non-assumpsit  in 
the  action  of  assumpsit)^  are  so  very  comprehensiTe 
as  to  admit  of  almost  every  conceivable  defence  being 
made  under  them,  and,  therefore,  fail  to  subserve 
one  chief  purpose  of  pleading,  namely,  to  acquaint 
the  opponent  with  the  facts  intended  to  be  relied  on, 
80  that  both  parties  may  come  prepared  fairly  to 
meet  and  contest  the  opposing  case  of  his  adversary. 
However,  the  revisers  of  the  Code  of  1849,  have 
provided  that  in  any  action  the  court  may  require 
the  particulars  of  the  ctaim^  or  of  the  ground  of  de- 
fence to  be  filed,  (V.  C.  1873,  c.  172,  §  49,)  which 
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might  in  practice  be  often  jadicioosly  employed  to 
de&e  the  subject  of  controversy. 

Before  setting  forth  the  forma  of  the  general 
issues,  it  will  be  expedient  to  anticipate  a  sabseqnent 
head,  so  far  as  to  state  the  parts  of  which  every  plea 
consists,  that  is,  at  common  law,  with  the  statutory 
modifications.  The  parts  are  as  follows,  namely :  (1), 
The  title  of  the  court  and  the  rules;  (2),  The  names 
of  the  parties  in  the  margin ;  (3),  The  commencement 
e£  the  plea;  (4),  The  actionem  non;  (5),  The  body  of 
the  plea;  and  <«),  Tiie  amduaion.  (1  Chit  PL  582 
&  seq.)     Let  us  consider  each  of  them. 

1,  The  title  of  court  and  rules. 

For  the  occasion  and  necessity  of  tliese,  see  notes 
to  declaration.  Ante,  p.  568,  590. 

2,  Names  of  the  parties  in  the  margin. 

The  names  of  the  parties  do  not  strictly  constitute 
a  part  of  the  plea.  It  is  enough  to  insert  the  sur- 
names only,  and  that  of  the  defendant  precedes  the 
plaintiff's,  and  is  followed  by  the  letters  '^ads."  {ad 
sectam)j  as  '^Johnson  ads.  Smith."  The  names  must 
correspond  of  course  with  those  in  the  declaration, 
save  only  that  where  defendant  has  occasion  to  plead 
by  another  name  than  that  in  the  declaration,  the 
diversity  should  be  noted  in  tlie  margin  thus,  ^'C. 
D.,  sued  by  the  name  of  E.  D.  ads.  A.  B."  See  Ante^ 
p.  568. 

8,  The  commencement,  which  includes,  (1),  The 
name  or  designation  of  the  defendant;  (2),  The  ap- 
pearance of  the  defendant;  and  (3),  The  defence;  of 
each  of  which  it  is  expedient  to  say  somewhat. 

(1),  The  name  of  the  defendant,  or  more  com- 
monly the  mere  designation  of  him  as  ''the  said  de- 
fendant." 

No  other  observation  seems  liere  to  be  called  for 
than  that  when  the  defendant  is  sued  by  a. wrong 
name,  and  without  objecting  to  the  misnomer,  wishes 
to  defend  in  Iiis  right  name,  the  plea  should  begin 
thus:  ''and  C.  D.,  against  whom  the  said  A.  B. 
hath  exhibited  his  bill  by  the  name  of  E.  D.,  comes, 
Ac."     (1  Chit.  PI.  583-'4.) 

(2),  The  appearance  of  defendant. 

The  appearance  may  be  stated  to  haVe  been  either 
in  person  or  by  attorney ;  for  a  defendant  is  at  liberty 
to  appear  and  defend  in  person,  if  he  is  so  minded. 
As  f^feme  covert  when  sued  alone  is  incapable  of  ap- 
pointing an  attorney,  she  should  appear  and  defend 
in  person;  an  idioty  it  is  said,  should  also  appear  in 
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person,  whilst  a  lunatic  should  appear  whilst  under 
age  by  guardian,  and  when  adult,  by  attorney,  although 
in  Virginia  the  statute  seems  to  contemplate  that  all 
insane  persons  (which  includes  both  idiots  and  luna- 
tics) shall  in  all  cases  defend  by  guardian  ad  litemy 
(V.  C.  1873,  c.  167,  §  17;  Id.  c.  15,  §  9  (cl.  5).)  An 
infant  must  appear  by  guardian  (zd  litemy  and  not  by 
attorney;  and  in  a  plea  to  the  jurisdiction,  the  ap- 
pearance must  purport  to  be  in  person;  for  to  appear 
by  an  attorney,  who  is  a  quasi  officer  of  the  court, 
would  admit  its  cognizance.  A  corporation  aggre- 
gate, which  is  incapable  of  a  personal  appearance, 
must  purport  to  appear  by  attorney ;  and  in  a  plea 
by  husband  and  wife,  the  appearance  is  stated  to  be 
by  attorney.  In  all  other  cases,  the  appearance  is 
alleged  to  have  been  in  person  or  by  attorney,  accord- 
ing to  the  fact.     (1  Chit.  PI.  461-'2 ;  Id.  584-'5.) 

(3),  The  defence. 

Defence  (as  here  used),  is  defined  to  be  the  denial 
of  the  truth  or  validity  of  the  complaint,  and  does 
not  merely  signify  a  justification.  It  is  a  general  as- 
sertion that  the  plaintiff  has  no  cause  of  action,  which 
assertion  is  afterwards  extended  and  maintained  in 
the  plea ;  and  although  clearly  merely  formal,  and 
not  at  all  tending  to  the  development  of  the  merits- 
of  the  case,  was  j'et  formerly  esteemed  so  essential 
that  the  omission  of  it  was  fatal  to  the  plea, — the 
maxim  being  that  ^^ pleas  must  be  pleaded  with  de- 
fenced  When  verbal  subtleties  were  more  regarded 
than  they  have  been  for  a  century  past,  a  distinction 
was  taken  between  half  defence^  as  it  was  styled,  and 
full  defence.  The  formula  ior  full  defence  is:  "Th& 
said  defendant  by  his  attorney  comes  and  defends  the 
wrong  and  injury  when  and  where  it  behooves  him  and 
the  damages,  and  whatsoever  he  ought  to  defend,  and 
says;"  and  for  half  defence  it  is:  "The  said  defend- 
ant, by  his  attorney,  comes  and  defends  the  wrong 
and  injury,  and  says."  And  the  difference  in  effect 
is,  that  the  defendant,  b)'  undertaking  to  defend  when 
and'  where  it  beJwoves  him^  acknowledges  the  jurisdic- 
tion of  the  court,  and  by  defending  the  damages 
waives  all  pleas  in  abatement,  results  which  do  not 
follow  from  the  use  of  "  half  defenceJ^^  From  this 
paltry  and  senseless  technicality,  the  pleaders  took 
refuge  in  an  ambiguity,  expressing  the  defence  thus: 
'^  And  the  said  defendant,  by  his  attoniey,  comes  and 
defends  the  wrong  and  injury,  when,  cfec,  and  says," 
which  will  be  considered  as  only  half  defence,  where 
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such  defence  should  be  made,  and  as  full  defence,  when 
the  latter  is  necessary.  (1  Chit.  PI.  686,  462 ;  St. 
PL  431,  n  (36);  Id  (Tyler's  Ed.)  3T4;  Bac.  Abr. 
Pleas  (D).) 

This  doctrine  is  wisely  swept  away  in  Virginia,  by 
a  statute  taken  from  the  rules  of  court  oi  Hilary 
Term,  1834,  which  enacts  that  no  formed  defence  shall 
be  required. in  a  plea;  it  shall  commence  as  follows: 
"  The  defendant  says  that,"  (V.  0. 1873,  c.  167,  §  29.) 

(4),  The  actionem  rum. 

The  actionem-  non^  or  as  it  is  customaryto  write  it, 
the  actio,  non^  is  an  allegation  occurring  immediately 
after  defence;  that  the  "plaintiff  otbgkt  not  to  have 
or  maintain  his  action  aforesaid  against  the  said  de- 
fendant," for  the  reason  contained  in  the  substance 
or  body  of  the  plea.  One  purpose  of  it  is  to  dis- 
tinguish pleas  in  bar,  which  usually  contain  this  for- 
mulay  from  pleas  in  abatemejit^  to  which  it  is  un- 
known :  and  another  to  discriminate  how  mtich  of  the 
J'    «    > 

plaintifPs  action  it  is  designed  to  answer. 

In  a  plea  of  the  general  issue,  or  other  plea  in  bar 
to  the  whole  declaration,  which  merely  denies  what  is 
therein  alleged,  and  does  not  introduce  any  new  mat- 
tery it  is  not  usual  to  insert  the  allegation ;  but  special 
pleas  always  begin  vnth  it  at  common  law.  And  it 
should  be  observed  that  its  language  refers  to  the  com- 
mencement of  the  action^  and  not  to  the  time  of  the 
plea.  Hence,  where  the  matter  of  the  plea  arises 
after  tlie  commencement  of  the  suit,  the  actio,  non  is 
not  applicable;  but  the  matter  should  be  specially 
pleaded,  (and  cannot  be  given  in  evidence  under  the 
general  issue),  in  bar  of  the  further  m^intena?ice  of 
the  action ;  or  if  it  arise  after  issue  joined  on  a  pre- 
vious plea,  it  must  be  pleaded  puis  darrein  contin- 
ence. (1  Chit.  PI.  586 ;.  St.  PI.  (Tyler's  Ed.)  348-9 ; 
Id.  (Ed.  1846),  401,  396,403;  Nichols  v.  Campbell, 
10  Grat.  660.) 

It  may  be  expedient  to  mention,  that  the  actio,  non 
is  applicable  only  where  the  plea  admits  that  the 
plaintiff  had  once  a  cause  of  action,  which  the  plea 
seeks  to  avoid.  If  the  plea  deny  that  the  plaintiff 
ever  had  a  cause  of  action,  as  if  to  an  action  of  debt 
on  a  bond,  it  alleges  any  taint  of  illegality  which 
vitiates  the  instrument,  such  as  usury,  gaming,  cover- 
ture of  defendant,  &c.,  it  should  not  use  the  phrase 
of  actio,  non,  but  of  onerari  non  debet, — ^that  the  de- 
fendant ought  not  to  be  charged.  And  in  that  case 
the  plea  should  describe  the  writing  sued  on  not  as  a 
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deed,  but  merely  as  a  writing^  or  9,^^ supposed  writiDg 
obligatory."  (1  Obit.  PI.  685-'6 ;  Cabell  v.Vanghan, 
1  Saund.  290,  n  (8) ;  Brown  v.  Cornish,  2  Salk.  516 ; 
S.  C.  1  Ld.  Eaym.  217.) 

Bnt  the  cictio.  non,  although  not  without  some  ap- 
parent ntility,  is  upon  the  whole  little  more  than  an 
ancient  form,  and  accordingly,  its  use  has  been  much 
limited  by  statute,  adoped  from  the  rules  of  court  of 
Hilary  Term,  1834,  whereby  it  is  enacted,  that  in  a 
plea  intended  to  be  pleaded  in  bar  of  the  action^ 
(that  is,  it  is  presumed,  of  the  whole  action)^  it  shall 
not  be  necessary  to  use  any  allegation  of  ^'  actionem 
non^'*  or  to  the  like  effect,  or  '*  any  prayer  ofjud/g- 
ment"  (V.  C.  1873,  c.  167,  §  26 ;  St.  PI.  (ed.  1845) 
406.) 

(5,)  The  body  of  t/ieplea,  which  may  contain,  (1), 
The  inducement;  (2),  The  protestation;  (9y),  The 
ground,  or  substance  of  the  defence ;  (4),  The  gruce 
est  eadem  ;  and  (5),  A  traverse  of  the  declaration,  or 
of  a  material  part  thereof ;  of  each  of  which  in  their 
order. 

(1),  The  inducement. 

The  inducement  is  a  statement  in  the  nature  of  a 
preamble,  setting  forth  escplafiatory  circumstances 
calculated  to  make  the  main  averments  more  intelli- 
^  gible.  (1  Chit.  PI.  317-'18,  567.)  The  phrase, 
however,  has  a  moiie  definite  signification  in  the  case 
of  a  special  traverse^  presently  to  be  mentioned.  {Post 
p. 648;  St. PL  169,178;  Id. (Tyler's  Ed.)  184,191.) 

(2),  The  protestation. 

The  nature  of  the  protestation  has  been  already 
explained.  Ante^  p.  616,  &  seq;  (1  Chit.  PI.  650  ; 
1  St.  PL  218,  &  n  (n)';  Id.  (Tyler's  Ed.)  217.) 

(3),  The  ground  or  substance  of  the  defence.  This, 
of  course,  is  .the  essence  of  the  plea.  (1  Chit.  PL 
587-'8.) 

(4),  The  qitcB  est  eadem. 

This  is  an  allegation  which,  in  actions  of  trespass 
particularly,  where  the  plea  sometimes  necessarily 
states  the  injury  to  have  been  committed  at  some 
other  time  and  place  than  that  laid  in  the  declara- 
tion, comes  immediately  before  the  conclusion,  and 
avers  that  the  wrong  referred  to  in  the  plea  is  the 
same  as  that  mentioned  in  the  declaration.  Of  course 
it  is  needless,  if  the  declaration  and  plea  are  conform- 
able, the  one  to  the  other.    (1  Chit.  PL  588.) 

(5),  A  traverse  of  the  dedarationj  or  of  a  material 
part  thereof. 
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It  can  be  hardly  needful  to  remind  the  student,, 
that  no  traverse  is  to  be  expected,  save  in  those  pleas 
which  are  hy  way  of  traverse.  It  could  not  occur  in 
those  which  are  hy  way  ofconfession  and  avoidance^ 

(6),  The  conclusion. 

The  conclusion  of  the  plea  includes,  (1),  The  tender 
of  an  issue;  (2),  The  verification,  or  offer  to  verify; 
and  (8),  The  prayer  of  judgment. 

(1),  The  tender  of  an  issue,  or  conclusion  to  the 
country. 

This  is  proper  when  the  plea  traverses  the  decla- 
ration, or  a  material  part  of  it ;  as  for  example,  in 
case  of  a  plea  by  way  of  common  traverse^  or  of  the 
general  issue  ;  and  of  course  is  never  proper  where 
the  plea  is  by  way  of  confession  and  avoidance.  (1 
Ohit.  PL  688 ;  St.  PI.  (Tyler's  Ed.)  168,  227-'9;  Id. 
(ed.  1846),  163  to  165,  230.) 

(2),  The  verification^  or  offer  to  verify. 

This  is  proper  wherever  the  plea  introduces  near 
matter^  which  sometimes,  but  rarely,  occurs  in  cases 
of  traverse,  but  always  happens  in  pleas  by  way  of 
confession  and  avoidance.  (1  Chit.  1*1.  689-'90 ;  St.. 
PI.  (Tyler's  Ed.)  230,  378 ;  Id.  (ed.  1845),  233, 433.) 

(3),  The  prayer  of  judgment. 

The  prayer  of  judgment  occurs  where  the  plea 
contains  a  verification^  and,  therefore,  is  not  found 
generally  in  a  plea  hy  way  of  traverse.  It  ought  to- 
cori'espond  with,  and  be  founded  on,  the  commence- 
ment  of  the  plea,  and  be  the  effect  or  result  of  the 
matters  contained  in  the  body  of  it.  And,  there- 
fore, a  plea  answering  the  dedaration  in  part  only 
should  conclude  with  a  prayer  of  judgment  as  to  so 
much  as  the  plea  relates  to;  and  a  plea  of  matter 
arising  after  the  commencement  of  the  suit,  ought 
to  be  concluded  with  a  prayer  of  judgment  as  to  the 
further  maintenance  of  the  action.  (1  Chit.  PL 
591 ;  St.  PL  (Tyler's  Ed.)  134,  344,  360 ;  Id.  (ed. 
1845),  394,  404.) 

In  pursuance  of  the  policy  inaugurated  by  the 
rules  of  court  of  Hilary  Term,  1834,  and  as  part 
of  the  abolition  of  the  actio,  non,  in  the  commence- 
ment of  the  plea  whenever  it  is  in  har  of  the  whole 
action^  our  statutes  dispense  in  similar  cases  with  the 
prayer  of  judgment.  The  statute  enacts,  that  in  a 
plea  intended  to  be  pleaded  in  har  of  the  {whole)  ac- 
tion^ it  shall  not  be  necessary  to  use  any  allegation 
of  actionem  non,  or  any  prayer  of  judgmsiU.  ( V» 
C.  1878,  c.  167,  §26.) 
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Summing  ap  what  has  been  said  of  the  parts  of  a 
plea,  the  more  essential  divisions  seem  to  consist  of 

1.  The  title  of  the  courty  and  the  nUes ; 

2.  The  commencement;  including  especiaUy,  the 
defence  ; 

3.  The  actionem  non^  in  pleas  by  way  of  confes- 
sion and  avoidance; 

4.  The  body  or  substance  of  the  plea ;  and 

5.  The  conclusion  J  embracing : 

1.  The  tender  of  issue,  or  the  verification ;  and 

2.  The  prayer  of  judgment  when  there  is  a  veri- 
fication. 

The  forms  of  the  general  issues  respectively,  are 
as  follows : 

In  Dbbt  ok  Bond. 
Nan  eit  factum. 
Title  of  Oourty  Circuit  Court  of  A.  County,  to  wit : 
and  Bules,  Bules, 

Cifimnenee-        David  Debtor  And  the  said  defendant,  by  his  attorney,  cornea 

ment.  ads.  and  says  that  the  said  supposed  writing  obliga- 

BodyofPlea.    Charles  Creditor.       tory  [or  *HndentuT6^^*  or  ^*artiele8  of  agree- 

Conchuion.  ment,**  as  the  case  may  be],  in  the  said  de- 

Tenderof       daration  mentioned  is  not  his  deed.    And  of  this  he  puts  himself  on 

ismie.  the  country. 

B,,  p.  d. 

AffldaviL :  Virginia : 

F.  0. 1878,  c.  A.  County,  to  wit : 

156,  §  38.  This  day  David  Debtor  appeared  in  person  before  me,  a  justice 

of  the  peace  in  and  for  the  county  and  State  aforesaid,  and  made 
oath  that  the  matters  and  things  stated  in  the  foregoing  plea  are 

true.    Given  under  my  hand  this day  of in  the  year 

of  our  Lord,  187 — .  J.  P. 

Offer  of  defence  omitted  pursuant  to  V.  C.  1878,  c,  167,  §  29. 
AcUo^  non  omitted  pursuant  to  the  general  rule  which  dispenses 
with  it  in  pleas  which  answer  the  tohole  declaration.  (1  Chit.  PI. 
686 ;  N.  C.  1878,  c.  167,  §  25.) 

Under  this  plea  the  defendant  at  the  trial  may  show, 
either  that  he  never  executed  the  writing,  or  that  it 
is  absoliUely  void  in  law ;  as  (e,  g.)  for  coverture  or 
lunacy ;  or  because  since  its  execution  and  before  the 
commencement  of  the  suit,  it  has  been  erased,  or 
altered  fraudulently,  or  in  a  material  part  by  the 
opposing  party  in  interest.  But  he  cannot  show  un- 
der it  any  matter  which  makes  the  deed  simply  void- 
ablcy  but  not  absolutely  void;  as  {e,  ^./infancy,  du- 
ress, fraud  in  the  consideration,  or  any  statutory  ille- 
gality, such  as  gaming,  &c.     These  must  be  the  sub- 
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jects  of  special  pleas.    (St.  PI.  162  n  (20) ;  Id.  (Ty- 
ler's ed.)  171-'2 ;  V.  C.  1873,  c.  168,  §  6.) 

It  may  be  observed  in  respect  to  the  affidavit  in 
those  cases  where,  althongh  the  defendant  execated 
the  writing,  yet  it  is  notwithstanding  alleged  to  be 
dbsolutdy  tmdy  that  the  plea  may,  and  should  be  in 
the  form  given  above,  and  the  circamstances  on  which 
the  defendant  relies  may  be  stated  in  the  affidavit ; 
for  no  man  ought  to  be  required  to  swear  to  a  con- 
chision  of  law.  (Jackson  v.  Webster,  6  Munf .  462 ; 
Cleaton  v.  Ohambliss,  6  Band.  86.) 

In  Dsbt — On  SiMPiiS  Oontbaot. 

NU  Debet. 

TiUe  of  Oourt,  Girooit  Goart  of  A.  Goanty,  to  wit : 

and  RuUs.  Bules, 

Commencem^t.  Dayid  Debtor,  And  the  said  defendant,  by  his  attorney, 

Appecvrance,  ads.  comes  and  says  that  he  does  not  owe  the 

Body  of  plea.   Gharles  Greditor.  said  som  of dollars,  or  any  part 

thereof,  in  manner  and  form  as  the  said  plaintiff  hath  above 
CowHunon.  complained ;  and  of  this  the  said  defendant  puts  himself  upon  the 
TeryderofUtue.  oonntry. 

One  has  only  to  consider  the  terms  of  this  plea  to 
see  how  extensive  it  is.  It  alleges  that  the  defen- 
dant does  not  owe  the  money  claimed  by  the  plaintiff, 
and  that  may  be  either  because  he  never  in  fact  made 
such  a  promise ;  or  because,  although  the  promise  was 
in  fact  made,  yet  it  is  either  void  or  voidable ;  or  be- 
cause by  some  matter  ex  post  facto^  the  promise  has 
been  discharged  or  vacated ;  or  because  it  has  been 
performed.  Hence,  under  the  plea  of  niL  debetj  the 
defendant  may  prove  at  the  trial,  coverture  when  the 
promise  was  made,  lunacy,  duress,  infancy,  release, 
arbitrament,  accord  and  satisfaction,  payment,  a  want 
of  consideration  for  the  promise,  failure  or  fraud 
in  the  consideration,  and  in  short,  anything  which 
shows  that  there  is  no  existing  debt  dvs.  The  statute 
of  limitations,  bankruptcy,  and  tender  are  believed  to 
be  the  only  defences  which  may  not  be  proved  under 

^  this  plea,  and  they  are  excepted  because  they  do  not 
contest  that  the  debt  is  owing j  but  insist  only  that  no 

'faction  can  be  maintained ior  it.     (St.  PL  162,  n  (20) ; 

*'ld.  (Tyler's  ed.)  73;  Bac.  Abr.  Limitations,  (F);  6 
Rob.  Pr.  249 ;  Id.  921 ;  1  Chit.  PL  517 ;  1  Saund. 
Vol.  rv.— 41, 
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283,  n  (2) ;  2  Do.  68,  n  (6) ;  Chappie  v.  Dureton,  1 
Cr.  &  Jerv.  8,  9 ;  Butcher  v.  Hixton^  4  Leigh,  527,. 
528  &  8eq.) 

Snch  an  issue  is  obviously  unfit  for  a  jurj  to' try , 
and  does  not  tend  to  develop  the  merits  of  the  case^ 
nor  to  give  to  the  plaintiff  the  slightest  information 
as  to  the  character  of  the  defence  contemplated,  so 
as  to  enable  him  to  come  prepared  fairly  to  meet  his 
adversary.  It  has  in  truth  no  other  advantage  than 
to  save  trouble  and  thought  to  lawyers,  and  to  cover 
up  the  delinquencies  of  the  incompetent.  It  does 
not  meet  the  objection  to  say  that  the  pleader 
cannot  know,  when  he  prepares  the  pleadings,  aU  the 
facts  precisely  as  they  wiU  he  proved.  It  is  not 
necessary  that  he  should  know  all  th^  facts  accuratdy 
in  order  to  answer  with  vastly  more  precision  than 
he  does  by  the  plea  of  nil  debet.  Surely  he  can  ac- 
quaint himself  so  far  with  the  case  as  to  discover 
whether  the  defendant  made  a  valid  promise  or  not, 
or  whether  the  promise,  being  originally  valid,  has 
been  performed,  or  beeil  discharged  by  some  subse- 
quent matter,  and  may  adapt  his  plea  accordingly. 
Seeing  that  the  case  must  be  closely  examined  and 
analyzed  before  it  can  be  decided,  why  not  oblige  the* 
parties,  or  their  counsel,  to  do  it  in  advance  of  the 
trial,  and  upon  that  private  sifting  of  the  facts  base 
definite  avennents,  which  will  give  notice  of  the  de- 
fence designed  to  be  made,  which  a  jury  can  readily 
investigate  and  decide  upon,  and  which  will  consume 
far  less  time  of  the  court.  It  is  no  hardship  upon 
defendants,  or  their  counsel,  to  require  that  they  shall 
understand  the  facts  and  the  law  of  their  causes  be- 
fore they  present  themselves  for  trial,  and  that  they 
should,  instead  of  the  plea  of  nU  debet^  be  obliged  to 
allege,  either  that  defendant  never  made  the  promise, 
or  that  it  was  absolutely  void,  or  that  it  was  voidable, 
or  that  it  had  been  satisfied,  or  without  being  satis- 
fied, had  been  discharged  by  some  matter  subsequent 
to  the  making  thei*eof. 

The  English  rules  of  court  of  Hilary  Term,  1834, 
fully  recognize,  and  even  go  beyond  these  views. 
They  do  away  with  the  plea  of  nil  debet,  and  sub- 
stitute that  of  never  indebted,  which  operates  only 
as  a  denial  of  the  fact  of  the  promise,  leaving  all 
other  defences  to  be  pleaded  specially.  (St.  PL  166 ; 
Appendix  Ivii.)     But  this  wholesome  policy  has  not 
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been  adopted  in  Virginia,  perhaps  from  a  conviction 
that  it  would  not  be  acceptable  to  the  bulk  of  legal 
practitioners.  The  nearest  approach  to  it  is  the  pro- 
vision introduced  by  the  re  visors  into  the  Code  of 
1849,  whereby,  in  any  action,  either  party  may  be 
obliged  to  set  forth  the  particidars  of  his  demand,  or 
of  the  ground  of  his  defence.  (V.  0.  1873,  c.  172,  § 
49.) 

In  Covenant. 

Non  est  factum. 

The  general  issue  in  covenant  is  precisely  the  same 
as  the  corresponding  plea  in  debt  on  a  bond,  &c. 
Antey  p.  640  &  seq. 

In  Dktinbt. 
H'on  detinet. 

Title  of  Court,  Circuit  Court  of  A.  County,  to- wit : 

a/nd  StUes.  Bules, 

Oommene&merU.  David  Debtor  And  the  said  defendant,  by  his  attorney, 

Appeatanee.  ada.  oomes  and  says,  that  he  does  not  detain  the 

Bodif  of  plea.    Charles  Creditor.         said  goods  and  chattels  in  the  said  declaration 

specified,  or  any  or  either  of  them  in  manner  and  form  as  the  said 
0oneiu9ion.  plaintiif  hath  above  complained.  And  of  this  the  said  defendant 
TeThderofitme.  pnts  himself  upon  the  country.  F.,  p.  d. 

Ojfer  of  drfenee  is  omitted  here,  and  also  in  the  case  of  nil 
debet,  in  pursuance  of  the  statute,  V.  C.  1873,  c.  167,  §  29 ;  and 
actio,  non  pursuant  to  the  general  rule  above  stated.  Antej 
p.  688. 

As  the  declaration  in  detinue  states  that  the  de- 
fendant detains  certain  specified  chattels  belonging 
to  the  plaintiff,  the  general  issue  denying  the  decora- 
tion in  general  terms,  alleges  that  he  "does  not 
detain  the  said  goods  in  the  declaration  specified," 
<fec.  This  will  apply  to  a  case  where  the  defendant 
means  to  deny,  either  that  he  detains  the  goods  men- 
tioned, or  that  the  goods  so  detained  are  the  jyro- 
perty  of  the  plaintiff  ;  for  if  they  are  not  the  plain- 
tiff's property,  then  it  is  true  the  defendant  does  not 
detain  the  goods  specified;  the  only  goods  specified 
being  described  as  the  goods  of  the  plaintiff.  Hence, 
a  gift  of  the  chattels  from  the  plaintiff  may  be 
proved  under  the  issue  of  non  aetinet.  (St.  PI. 
162,  n  (20);  Id.  (Tyler's  Ed.)  173-'4;  1  Chit.  PI. 
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In  A88C71IP8IT. 

Non  Amimpnt. 

TUle  of  Court,  Ciroait  Ooart  of  A.  Oounty,  to-vit : 

and  Rules.  Boles, 

OommencemenL  David  Debtor  And  the   said  defendant,  by  hia  attorney, 

AppeofraT^ee.  ads.  oomes  and  says,  that  he  did  not  undertake 

Body  of  plea,      Charles  Creditor.        or  promise  in  manner  and  form  as  the  said 
Ck)nelut&on,  plaintiff  hath  above  complained.    And  of 

lender  of  iuue,   this  the  said  defendant  pats  himself  npon  the  coontiy. 

O.,  p.  d. 

Ojfer  of  defenee  is  omitted  in  pnrsuanoe  of  statute,  V.  C.  1873, 
0.  167,  §  29 ;  and  oetio.  non  pursuant  to  the  general  rule  above 
stated.     {AnU,  p.  638.) 

Thus  far  the  proofs  admitted  under  the  general 
issue  which  have  been  examined,  conform  to  the 
language  of  the  issues;  and  although  that  language 
is  more  comprehensive  than  is  desirable,  there  is  no 
inconsistency  in  the  latitude  assigned  to  the  pleas 
respectively ;  but  with  regard  to  this  general  issue  of 
rwn  as8U7np^ty  and  that  which  follows  of  not  guUty 
in  trespass  on  the  case  in  general,  the  case  is  different. 
The  declaration  in  the  action  of  trespass  on  the 
case  in  assuvipdt^  states  that  the  defendant,  upon  a 
certain  consideration  therein  set  forth,  made  a  certain 
promise  to  the  plaintiff,  (St.  PI.  40;  Id.  (Tyler's  Ed.) 
72.)  The  general  issue  of  non-assuTJipnt  avers  that 
defendant  "  did  not  undertake  or  promise  in  man- 
.  ner  and  form,"  &c.  This,  according  to  its  terms^ 
puts  in  issue  merely  the  fact  of  the  defendant's  havinc: 
Lde  a  promise  sLh  as  is  alleged.  A  much  wid7r 
effect,  however,  in  practice  belongs  to  this  plea,  for 
which  two  reasons  have  been  assigned.  The  first, 
suggested  by  Mr.  Stephen,  is  that  it  is  owing  to  the 
fact  that  the  action  of  assumpsit  is  not  unf requently 
founded  upon  an  hnplied  promise^  as  well  as  upon  an 
express  one;  and  that  the  extension  of  the  issue  of 
non  assumpsit  was  at  first  applied  only  in  those  cases 
where  the  promise  was  implied  from  circumstaivces^  it 
being  deemed  not  unreasonable  that  under  a  plea  de- 
nying the  promise,  any  circumstances  should  be  prov- 
able which  tended  to  repel  the  implication.  And  the 
doctrine  having  been  once  established  in  respect  to 
implied  assumpsits^  it  was,  by  a  fallacious  analogy, 
ultimately  extended  to  such  also  as  are  express.  The 
other  reason  has  all  the  authority  to  be  derived  from 
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the  name  of  Lord  Mansfield;  but  savoring  as  it  does 
of  his  loose  equity  views  of  legal  doctrines  and  pro- 
cesses, is  not  much  regarded  at  present.  It  is  that 
the  action  of  assumpsit  (as  well  as  other  actions  on 
the  case)y  is  founded  on  the  mere  justice  and  con- 
science of  the  plaintiff's  case,  and  is  in  the  nature  of 
a  hill  in  equity^  and  in  effect  is  so  ;  and,  therefore,  a 
'  release,  payment,  accord  and  satisfaction,  or  in 
short,  whatever  in  equity  and  conscience  will  pre- 
clude the  plaintiff  from  recovering,  may  properly 
be  given  in  evidence  under  a  plea  which  denies  the 
existence  of  the  demand^  (St.  PI.  162,  n  (20);  Id. 
(Tyler's  Ed.)  173-'4;  Bii-d  v.  Randall,  3  Burr,  1363 ; 
1  Chit.  PI.  627.) 

But  whatever  may  be  the  explanation,  the  fact  is 
undeniable,  that  for  more  than  a  century  past,  there 
have  been  admitted  under  the  plea  of  non-assumpsit 
in  all  actions  of  assumpsit,  whether  founded  on  an 
implied  or  an  express  promise,  any  matter  of  defence 
whatever,  (with  a  few  exceptions,  the  same  as  in  the 
case  of  nil  debet^  Ante^  p.  641,)  which  tends  to  deny 
his  liability  to  the  plaintiff's  demand.  (St.  PI.  162, 
n  (20);  Id.  (Tyler's  Ed.)  176;  1  Chit.  PI.  611.) 

This  is  a  very  great  deviation  from  principle.  It 
allows  the  defendant  to  prove  under  the  general  issue, 
which  is  by  way  of  traverse^  matter  which  confesses 
and'  avoids  the  declaration,  such  as  release^  paym^nt^ 
cfec;  and  even  though  the  matters  of  defence  be  not  in 
confession  and  avoidance,  they  are  oftener  than  other- 
wise inconsistent  with  the  language  of  the  plea,  which 
(as  has  been  seen),  purports  to  deny  theprom^ise  only^ 
and  to  traverse  no  other  part  of  the  declaration.  (St. 
PI.  162,  n  (20);  Id.  (Tyler's  Ed.)  176.) 

The  rules  of  court  of  Hilary  Term,  1834,  have 
wisely  done  much  to  correct  this  anomaly,  so  subver- 
sive of  the  principles  and  objects  of  pleading,  and 
that  too  in  an  action  one  of  the  most  frequent  and 
general  in  its  application  by  limiting  the  use  of  such 
issue  to  the  cases  imported  by  its  terms.  (St.  PL 
160-'61 ;  Id.  App'x,  Ivi.) 

This  example  has  unfortunately  not  been  imitated 
in  Virginia,  notwithstanding  we  have  adopted  so 
many  of  the  reforms  initiated  by  the  rules  of  court 
referred  to,  and  the  comnion  law  prevails  here  un- 
changed, save  only  the  provision  first  introduced  in 
the  Code  of  1849,  allowing  the  court  to  oblige  parties 
to  state  the  particulars^  of  their  demand  or  defence, 
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if  required,  which  appears  to  have  been  desigiied  to 
acliieve  indirectly,  the  same  result  as  the  English 
Eules  of  court.     (V.  0. 1873,  c.  172,  §  49.) 

TBaSPASS  ON  THB  GaSE  IN  GSHXBAL. 

ira  QuiUy. 

Title  of  Court,  Oirooit  Court  of  A.  Cknmty,  to  wit : 

and  BtUes.  Bnles. 

Commencement  David  Debtor  And  the  said  defendant,    by  his  attorney. 

Appearance.  ada.  oomes  and  aaya  that  he  is  not  guilty  of  the 

Body  of  plea.    Oharles  Creditor.         promiaee  abore  laid  to  his  charge,  in  manner 
Oondiueion.  and  f  onn  aa  the  said  plaintiif  hath  above  oom- 

Tender  of         plained.    And  of  this  the  said  defendant  puts  himself  upon  the 
ieme.  country.  B.,  p.  d. 

Offer  ofdtfence  omitted  in  porsuanoe  of  the  statate,  V.  C.  1873, 
o.  167,  §  29 ;  and  actio,  non  in  conformity  with  the  rule  above  stated, 
p.  688. 

The  declaration  in  trespass  on  the  case  in  general 
sets  forth  specifically  the  subject  of  complaint ;  and 
this  general  issue  of  not  guUtyj  in  terms  is  a  mere 
traverse  of  the  facts  alleged  in  the  declaration,  and, 
therefore  on  principle  should  be  applied  only  where 
the  defence  rests  on  such  denial.  But  here  a  relaxa- 
tion has  taken  place,  similar  to  that  which  prevails 
in  trespass  on  the  case  in  assumpsit;  for  under  the 
plea  in  question,  not  only  is  a  defendant  permitted 
to  contest  the  declaration,  but  with  certain  excep- 
tions, {e.  g.  the  statute  of  limitations,  the  truth  in  an 
action  of  libel,  &c.,)  to  prove  any  matter  of  defence 
which  tends  to  show  that  the  plaintiff  has  no  right 
of  action,  though  the  matter  be  in  confession  and 
avoidance,  as  e.  g.  a  release  given,  or  satisfaction 
m^zde.  This  relaxation  of  the  just  principles  of  plead- 
ing seems  to  have  no  other  excuse  but  that  of  a 
forced  analogy  to  the  similar  practice  in  trespass  on 
the  case  in  assumpsit.  (St.  PI.  162,  n  (20) ;  Id. 
(Tyler^s  Ed. )  178  -*9.) 

Here  too,  the  niles  of  court  of  Hilary  Term, 
1834,  have  vindicated  and  restored  the  proper  and 
reasonable  principles  of  pleading,  by  confining  the 
plea  in  question  to  the  point  covered  by  its  language, 
namely,  the  denial  of  the  wrongful  act  alleged.  (St. 
PL  160;  Id.  App'x  Iviii,  lix.)  But  in  Virginia  the 
common  law  remains  unchanged,  save  as  above 
stated,  {Svpra  p.  646,)  bv  the  act  of  1849.  (V.  0. 
1873,  c.  172,  §  49.) 
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TBX8PA88  YX  XT  ABKZB. 

Not  QuOty. 

TUie  of  Oourty  Gironit  oourt  of  A.  county,  to  wit : 
and  JBuUs.  Bules, 


Conimenoein*t  David  Debtor  And  the  said  defendant,  by  his  attorney, 

Appearaneo  ads.  oomes  and  says,  that  he  is  not  gtiilty  of 

Bot^  of  plea,    Charles  Creditor.  the  said  trespass  above  laid  to  his  charge, 

Conehuion,       or  any  part  thereof,  in  manner  and  fo^m  as  the  said  plaintiff  hath 
Tender  of  issue,  above  complained.    And  of  this  he  puts  himself  upon  the  country. 

C,  p.  d. 

Offer  of  dtfenee  and  actio,  non  omitted  for  the  reasons  so  re- 
peatedly stated.    (Ante^  p.  640.) 

The  general  iseue  of  not  ^Uty,  in  trespass,  amonnts 
plainly,  in  its  terms,  to  a  denial  of  the  trespasses  alleged, 
and  no  more.  But  it  will  be  observed,  that  such  de- 
nial, in  case  of  trespass  on  land  or  on  chattels,  may 
logically  involve  as  well  the  title,  or  at  least  the 
right  of  the  plaintiff  to  the  possession  of  the  property, 
as  the  fact  of  the  defendant's  committing  the  acts 
complained  of.  (St.  PI.  162,  n  (20);  Id.  (Tyler's 
Ed.)  174.) 

But  here  again  the  rules  of  court  of  Hilary  Term, 
1834,  have  intervened,  and  forbidden  the  plea  to  be 
understood  to  deny  the  right  to  the  property,  or  to 
its  possession,  but  only  the  act  of  trespass  aUeged. 
(St.  PI.  159-'60 ;  Id.  App'x  (x).)  But  in  Vu-ginia 
the  plea  remains  as  at  common  law. 

It  may  be  stated,  in  conclusion  of  the  doctrine 
applicable  to  the  general  issue^  that  if  the  defence  go 
to  show  that  although  there  wa&  a  lawful  cause  of 
action  when  the  suit  was  begun,  it  has  been  dis- 
charged since,  the  defendant  ought  to  plead  it  speci- 
ally to  the  further  maintenance  of  the  action^  or  if 
it  occur  after  a  plea  pleaded, j?ui«  darrein  coniintuincej 
since  the  last  continuance.  (Nichols  v.  Campbell, 
10  Grat.  560 ;  1  Chit,  PI.  696-'7.) 
3^.  Special  Traverse,  or  Traverse  with  an  absque  hoc. 

The  special  traverse^  or  as  it  is  sometimes  denomi- 
nated, the  traverse  with  an  absque  hoCy  or  formal  tra- 
versSj  or  simply  traverse^  (1  Chit.  PL  653,)  though 
formerly  of  frequent  occurrence,  has  now  fallen  into 
such  practical  disuse,  that  were  it  not  that  it  well  il- 
lustrateQ  several  of  the  principles  of  pleading,  one 
might  perhaps  forbear  to  dwell  upon  it.  It  is  a 
qualified  denial  of  the  adversary's  allegation,  and  is 
composed  of  two  parts,  namely, (l),The  inducement 
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or  explanation,  which  is  designed  to  qnalify  the  denial ; 
and  (2),  The  categorical  denial,  or  traverse  itself,  un- 
der the  remarkable  formula  of  the  absque  hoc.  The 
special  traverse  is  employed,  either  because, 

(1),  A  direct  and  unqualified  denial  would  be  op- 
posed to  some  principle  or  rule  of  law  ;  or, 

(2),  Because  it*  is  desired  to  separate  gruestions  of 
law  from  those  of  fact ;  or, 

(3),  Because  the  defendant  (or  the  party  so  plead- 
ing) wishes  to  open  and  conchide  the  cause. 

This  may  be   made  plain   by  two  or  three  ex- 
amples. 

(1),  Employment  of  a  special  traverse  because  an 
unqualified  and  unexplained  denial  is  opposed  to  some 
principle  or  rule  of  law. 

Thus,  if  in  an  action  of  covenant  by  the  heir  of  a 
lessory  against  the  lessee  of  land  for  non-payment  of 
rentj  the  fact  be  that  the  lessor  had  no  more  than  an 
estate  for  his  life  in  the  premises,  so  that  the  heir 
has  no  interest  therein,  and  the  lessee  should  traverse 
in  the  common  form,  by  averring  "  that  after  the  mak- 
ing of  the  said  lease,  the  reversion  of  the  said  demised 
premises  did  not  belong  to  the  said  lessor  and  his 
heirSy^^  &c.,  it  would  expose  him  to  the  objection  of 
violating  the  well-known  rule  of  law,  whereby  a  ten- 
ant is  precluded  (or  in  technical  phrase,  estopped^)  to 
say  that  his  lessor  had  no  title  in  the  premises  de- 
mised. Instead,  therefore,  of  the  general  assertion 
that  the  reversion  did  not  belong  to  the  lessor  and 
his  heirs,  which  might  seem  to  fall  within  this  prohi- 
bition, the  lessee,  by  means  of  a  special  traverse^  may 
so  qualify  the  denial  of  the  lessor's  title,  as  to  show 
that  he  does  not  intend  to  controvert  it  entirely,  but 
only  to  aver  that  it  expired  with  his  life^  which  the 
rule  in  question  does  not  forbid.  (Brndnell,  v.  Rob- 
erts, 2  Wils.  14:3.) 

(2),  Employment  of  a  special  traverse  in  order  to 
separate  questions  of  law  from  those  of  fa/st. 

Thus  in  an  action  on  the  case/br  waste^  if  defend- 
ant pleads  the  general  traverse  (or  issue,)  not  guilty^ 
the  whole  case  upon  that  issue,  must  be  determined 
by  a  jury.  Now  suppose  the  destruction  in  question 
had  been  committed  not  by  public  enemieSj  but  by 
rebels  in  arms.  It  might  be  very  desirable  to  the  de- 
fendant not  to  submit  to  the  jury  the  question  of  law 
whether  destruction  so  occasioned  is  technical  waste 
or  not,  but  to  have  it  determined  by  the  court.  If 
that  be  his  object,  he  might  effect  it  by  pleading  by 
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way  of  special  traverse^  Betting  forth  by  way  of  in- 
ducementj  (as  the  qualifying  or  explanatory  matter 
is  called,)  that  the  destruction  was  occasioned  by  the 
over-powering  violence  of  rebels  against  the  existing 
government,  marshalled  in  arms  and  in  warlike  array, 
which  violence  it  was  impossible  for  him  to  resist ; 
and  then  nnder  tlie  absque  hoc  (as  it  is  styled),  deny- 
ing the  waste  charged:  ^^loitAout  this  that  the  said 
defendant  was  guilty  of  the  said  waste  and  destruc- 
tion in  the  declaration  mentioned."  (Greene  v.  Cole, 
3  Saund.  252  &  seq.) 

To  such  a  special  traverse  the  plaintiff  must  either 
demur  J  upon  the  ground  that  destruction  wrought  by 
rebelSy  however  irresistible,  is  no  less  wasis  vn  law 
than  when  occasioned  by  a  mob,  or  he  must  join 
issue  upon  the  fact  alleged,  and  insist  that  the  waste 
was  not  brought  about  by  rebels  in  arms  as  stated  in 
the  plea.  In  the  latter  case  all  question  as  to  the 
law  is  waived,  and  the  jury  iare  charged  with  a  mere 
matter  of  fact ;  in  the  former  the  question  is  one  ex- 
clusively oflaWy  which  the  court  decides. 

(8),  Employment  of  a  special  traverse  in  order  to 
obtain  for  the  party  pleading  the  privilege  of  open- 
ing and  concludi?ig  the  cause. 

The  defendant  is  allowed  upon  such  a  plea  to 
open  and  conclude  the  cause,  because  the  affirmative 
of  the  issuCj  and  J  therefore,  the  burden  of  proof  is 
upon  him..  Thus,  in  Crosskeys  Co.  v.  Bawlings,  3 
Bingh.  N.  C.  (32  E.  C.  L.)  71,  the  action  was  tres- 
pass for  breaking  the  plaintiff's  draw-bridge,  by 
carelessly  bringing  a  vessel,  under  command  of  the 
defendant,  in  violent  collision  with  it.  The  defen- 
dant, instead  of  pleading  by  way  of  the  general 
ti'averse  {or  issue),  by  denying  that  he  was  guilty  of 
the  wrong,  undertook  to  do  so  with  an  inducement, 
by  way  of  explanation,  alleging  that  the  plaintiffs 
had  so  obstructed  the  water-way  between  the  piers 
of  their  draw,  that  a  constant  and  very  strong  cur- 
rent was  created  just  at  that  point,  wiiereby  vessels 
passing  through  the  draw  were  liable,  notwithstand- 
ing the  utmost  pains  and  care  which  those  who 
navigated  them  could  take,  to  be  carried  violently 
against  one  or  other  of  the  piers,  and  that  defendant 
had  used  due  care  in  the  management  of  his  vessel ; 
without  this  that  he  was  guilty  of  any  negligence,  &c. 

With  us,  the  defendant  would  not  secure  this  last 
advantage  by  a  special  traverse,  in  any  case  where 
the  plaintiff  has  anything  to  prove,  although  it  be 
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only  the  guaniuin  of  damages,  and,  therefore,  not  in 
any  case  of  unliquidated  damages,  whether  the  ac- 
tion be  ex  delicto  or  ex  contractu.  (Yonng  v.  High- 
land, 9  Grat.  16;  Overton's  Heirs  v.  Davison,  1 
Grat.  211 ;  Steptoe's  Adm'rs  v.  Harvey  Ex'ors,  7 
Le^h,  501.) 

The  best  explanation  of  the  rationale  of  the 
special  traverse  is  given  by  Mr.  Stephen,  (St.  PI. 
165 ;  Id.  (Tyler's  Ed.)  181  &  seq) ;  bnt  as  it  may  be 
useful  to  consult  other  elementary  writers,  the 
student  is  referred  also  to  1  Chit.  PL  653 ;  1  Tidd's 
Pr.  684,  685  &  n  (a);  Gould's  PL  c.  VII,  §  6,  &c.; 
Tyewhitt's  Mod.  PL  102 ;  1  Saund.  103,  a  note. 

Among  the  later  cases  where  it  has  been  em- 
ployed, the  following  may  be  cited :  Craven  v. 
Sanderson,  4  Ad.  &  EL  (31  E.  C.  L.)  666,  (A.  D. 
1836);  Gould  v.  Bryan,  2  M.  &  Wels.  770,  (A.  D. 
1837);  Harrington  &  als  v.  Bishop  of  Litchfield,  4 
Bingh.  N.C.  (33  E.  C.  L.)  303,  (A.  D.  1838);  Wil- 
son V.  Craven,  8  Mees.  &  W.  593,  (A.  D.  1841.) 
2*.  Pleas  by  way  of  Confession  and  Avoidance. 

Pleas,  and  indeed  aU  pleadings  by  way  of  confes- 
sion and  avoidance,  always  conclude  with  a  verifica- 
tion, and  must  really,  and  not  professedly  only,  confess 
the  truth  of  the  allegations  which  they  affect  to  avoid; 
that  is,  they  must  give  a  color  or  prima  facie  right  to 
the  adversary,  which  the  subsequent  averments  avoid. 
Color  is  always  implied,  that  is,  is  inherent  in  every 
pleading  which  is  naturally  by  way  of  confession  and 
avoidance,  as  in  case  of  the  pleas  of  payment,  release, 
infancy,  &g.  But  in  those  instances  where  the 
natural  and  direct  mode  of  making  the  contemplated 
defence  or  answer,  is  by  way  of  traverse,  but  for  some 
reason  the  pleader  desires  to  plead  by  way  of  con- 
fession  and  avoidance,  it  is  necessary  to  introduce  into 
the  pleading  an  artificial  and  fictitious  color,  which  is 
denominated  express  color,  and  nominally  at  least, 
satisfies  the  rule  in  question. 

The  doctrine  of  express  color  is  a  curious,  but  not 
wholly  useless  relic  of  the  subtlety  of  the  old  pleaders. 
It  is  practically  confined  to  the  plea,  in  the  writs  of  a*- 
size,  of  trespass,  and  of  trespass  on  the  case.  It  con- 
sists in  imputing  to  the  plaintiff  a  feigned  and  only 
colorable  title,  which  yet  gives  him  an  apparent  prima 
facie  right,  and  then  affect«  to  confess  such  colorable 
title,  whilst  it  avoids  it  by  setting  forth  in  detail  the 
real  and  better  title  of  the  defendant.  The  alternative 
is  to  traverse  the  plaintiff's  declaration,  and  then,  upon 
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the  general  issue  so  made  up,  the  defendant  must 
prove  his  whole  title j  dedacing  it  through  a^  its  steps; 
the  jury  must  determine  the  law  as  well  as  the  facts 
involved  therein,  and  the  plaintiff  has  the  beginning 
and  conclusion  of  the  cause  at  the  trial. 

If  the  defendant  wishes  to  obviate  any  or  all  of  these 
consequences  of  pleading  by  way  of  traverse^  he  may 
avail  himself  of  the  doctrine  of  express  color^  and  plead 
by  way  of  confession  and  avoidance^  in  either  or  the 
actions  named  above.  Supposing  it  were  an  action  of 
trespass  quare  clausum  fregit,  for  breaking  the  plain- 
tiff's close,  the  defendant  would  confess  that  the  plain- 
tiff, at  the  time  of  the  act  complained  of,  was  in  pos- 
session of  the  close  in  question,  by  virtue  of  9i  parol 
demise  for  life  from  one  Z. ;  but  that  afterwards  (no- 
thing passing  by  the  parol  demise  for  life),  Z.'s  title  be- 
came legally  vested  in  the  defendant,  who  thereupon 
entered  upon  the  close  so  in  possession  of  the  plain- 
tiff; which  is  the  same  trespass  complained  of  by  the 
plaintiff.  And  in  alleging  his  title,  the  defendant 
would  trace  it  truly  and  minutely  from  Z.,  in  whom 
the  plea  admits  the  title  to  have  been  vested  at  the 
time  of  the  parol  demise  to  the  plaintiff.  Thus  he 
might  aver,  according  to  the  fact,  that  he  derived  his 
title  by  last  toill  from  X.,  who jgot  it  by  d^ed  from  T.,  on 
whom  it  descended  from  Z  The  plaintiff  then,  if  he 
means  to  contest  the  law  of  the  defendant's  title  thus 
particularly  set  out,  must  demur  to  theplea^  when  the 
legal  question  will  be  submitted,  not  to  the  jury,  but 
to  the  court;  and  if  admitting  the  law,  he  means  to 
controvert  the  facts  of  the  title,  he  must  reply;  and  in 
replying,  he  must  select  for  attack  some  one  of  the  de- 
grees of  title  alleged  by  the  defendant,  and  must  adm^it 
all  the  rest  J  thus  separating  the  facts  from  the  law,  and 
obliging  the  defendant  to  prove  one  only  of  the  steps 
of  his  title  instead  of  all. 

Thus  the  issue,  if  it  be  one  of  fact,  being  joined  upon 
matter  ajfirm^d  by  the  defendant,  he,  according  to  the 
general  rule  in  England,  would  have  the  beginning 
and  conchmon  of  the  argument  of  the  cause.  With 
us,  however,  the  established  rule  of  practice  is,  that 
the  plaintiff  shall  always  begin  and  conclude  the  argu- 
ment, if  he  has  anything  (though  it  be  damages  only), 
to  prove.  {Ante,  649;  Young  v.  Highland,  9  Grat.  16; 
Overton's  Heirs  v.  Davison,  1  Grat.  211;  Steptoe's 
Adm'rs  v.  Harvey's  Ex'ors,  7  Leigh,  501.) 

It  seems  the  better  opinion,  that  the  failure  to  give 
color  in  a  plea  by  way  of  confession  and  avoidance  ^ 
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is  ground  at  common  law  only  of  special  demurrer  (5 
Rob.  Pr.  216 ;  Patrickson  v.  Barton,  8  Cro.  (Jac.) 
229;  Horn  v.  Lewis,  1  Ld.  Kaym.  641;  Weedon  v. 
Woodbridge,  13  Ad.  &  El.  N.  S.  (66  E.  C.  L.)  481);^ 
and  supposing  it  to  be  so,  the  want  of  color  cannot  be 
taken  advantage  of  with  us  at  all.  (V.  C.  1873,  c.  167, 
§  32.) 

Upon  the  subject  of  express  color^  see  St.  PI.  200  & 
seq ;  Id.  (Tyler's  Ed.) 206  &  seq :  5  Eob.  Pr.  212  &  seq. 
Pleas  which  confess  and  avoid  the  allegations  of  the 
declaration  are  very  numerous  indeed.     It  will  suffice 
to  name,  by  way  of  illustration,  (1),  Payment;  (2), 
Set-off;  (3),  Special  plea  in  the  nature  of  a  plea   of' 
set-off;  (4),  Statute  of  limitations;  (5),  Release;  (6), 
Accord  and  satisfaction;   (7),  Gaming;    (8),  Usury; 
(9),  Infancy ;  (10),  Coverture  of  a  female  at  the  time 
of  the  contract.     And  some  of  these  it  will  be  proper 
to  describe  fully. 
W.  C. 
1*^.  Plea  of  Payment. 

The  defence  of  payment  is  not  to  be  pleaded  spe- 
cially y  except  to  a  sealed  obligation.  Wlien  the  pro- 
mise is  not  under  seal,  payment  may  he,  and,  there- 
fore, miist  be  proved  under  the  general  issue  of  nil 
debet  or  non  assumpsit ;  and  to  plead  it  specially  in 
such  a  case  is  error,  it  being  a  general  rule  of  pleading 
that  what  amounts  to  the  general  issue,  that  is,  what 
can  properly  be  proved  under  it,  must  be  so  pleaded. 
St.  PL  162,'  n  (20),  418 ;  Id.  (Tyler's  Ed.)  173,  175, 
360);  but  this  rule  is  often  disregarded  in  practice. 
(Dickinson  v.  Dickinson  &  Co.  25  Grat.  322,  324) ; 
and  as  the  mistake  is  available  only  on  special  de- 
murrer, (Van  Kess  v.  Forrest,  8  Cr.  30;  Auburn  v. 
Weed,  19  Johns.  (N.  Y.)  300),  it  is  supposed  that  it 
cannot  be  taken  advantage  of  in  Virginia,  (V.  C. 
1873,c.  167,  §32.) 

The  plea  of  payment  being  by  way  of  confession 
and  avoidance,  it  would  seem  on  principle,  that  it 
admits  the  instrument  on  which  the  action  is  founded  to 
be  as  stated  in  the  declaration,  and  that  it  is  therefore 
needless  to  produce  it  at  the  trial;  and  consequently, 
that  upon  the  payment  alone  no  variance  in  the  con- 
tents of  the  instrument  is  available  for  the  defen- 
dant, and  so  it  was  held  in  Hubbard  v.  Blow,  4  Call. 
224.  But  in  Moore  v.  Fenwick,  Gilm.  220,  tliis 
doctrine  was  overruled  upon  the  ground,  that  as  the 
statute  requires  tliat  the  judgment  shall  be  for  the 
principal  sum  due,  with  interest  thereon  from  the 
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time  it  became  payable,  &c.,  (V.  C.  1873,  c.  167,  § 
46),  the  court  is  under  the  necessity  of  inspecting 
tlie  writing,  to  see  the  amount  and  dates  of  the 
credits  endorsed  thereon,  and  whence  interest  ac- 
crues. 

At  common  law,  if  penal  bands  are  not  paid  at 
maturity,  the  penalty,  as  we  have  repeatedly  seen, 
becomes  in  substation  and  reality  the  debt,  as  inforra 
it  still  is  with  us  and  in  England.  Hence,  at  com- 
mon law,  payment  of  the  principal  sum  after  the  day, 
is  no  defence  to  the  whole  action^  but  would  avail 
only  pro  tanto.  The  court  of  chancery  having 
adopted  and  long  enforced  the  policy  of  constrain- 
ing the  creditor  to  accept  his  principal  sum,  with 
interest,  the  statute  of  4  &  5  Anne,  c.  16,  introduced  a 
similar  practice  into  the  courts  of  common  law;  and 
in  imitation  thereof  it  has  long  been  a  provision  in 
our  code,  that  in  any  action  of  debt,  (doubtless  on  a 
penal  bill  or  bond  conditioned  to  pay  money),  the 
defendant  may  plead  payment  of  tJie  debt^  (or  of 
so  much  as  is  due  by  th^  condition^  before  action 
brought,  (V.  C.  1863,  c.  168,  §  1) ;  and  judgment  for 
the  penalty  is  to  be  discharged  by  the  payment  of 
the  principal,  &c.     (V.  C.  1873,  c.  173,  §  16-'17.) 

Form  of  a  plea  of  payment. 
3  Chit.  PL  574-'5. 

TitU  of  Oourtf    Oircmt  court  of  A.  oonnty,  to  vit : 

and  BuU$,  Bules, 

OcmfMncemerU,  David  Debtor  And  the  said  defendant,  by  his  attorney, 

Appeararuie,  ads.  comes  and  [defends  the  wrong  and  injury^  * 

Formal  defence.  Oharles  Creditor.        wheny  dtc^  and  eaps,  thcU  the  said  plaintiff 
jicUo.  non,  ought  not  to  have  or  mainUnn  his  action  ctfore- 

■Statement  of      said  thereof  against  him,  because  he^  says,  that  before  the  commence 

matter  ofde-'     ment  of  this  snit,  to  wit,  on  the day  of ,  in  the  year  of 

fence.  our  Lord  eighteen  hundred  and  seventy ,  the  said  defendant 

•Conclusion.  .       paid  to  the  said  plaintiff  the  said  sum  of dollars,  in  the  plain- 

Verification.       tiff's  declaration  demanded.     And  this  he  is  ready  to  verify. 
Prayer  of  [  Wherefore  he  prays  judgment^  if  the  said  plaintiff  ought  to  have 

Judgment       or  maintain  his  action  aforesaid  thereof  against  him."] 

P.,  p.  d. 

The  formal  defence,  the  actio,  non,  and  the  prayer  of  judg- 
ment, may  be  omitted ;  the  formal  defence  altoays,  and  the  actio. 
Tion,  and  prayer  of  judgment,  whenever  the  plea  goes  to  the 
Vihole  action.     (Ante,  p.  689  ;  V.  G.  1S78,  c.  167,  §  25,  29.) 

If  all  the  debt  demanded  in  the  declaration  is  not 
paid,  the  foregoing  form  most  be  modified.     It  is  an 
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established  rale,  that  every  pleading  mnst  be  an  an- 
swer to  the  whole  of  what  is  adversely  alleged,  or 
rather  to  so  much  thereof  as  it  professes  to  answer^ 
(St.  PI.  216 ;  Id.  (Tyler's  Ed.)  215-'16;  1  Chit.  PL 
653,  &c.)  And  it  it  does  not  propose  to  cover  the 
whole  of  the  adverse  averment,  it  ought  to  specify 
in  the  commencement,  to  how  much  it  is  intended  to 
apply.  Hence,  if  the  defendant  means  to  insist  on 
Sk  partial  paymenty  the  plea  should  be  framed  accord- 
ingly. And  if  this  rule  be  not  attended  to,  and  an 
answer  made  professing  to  respond  to  the  whole  ot 
the  adverse  averment,  but  not  doing  so,  the  course  is 
to  demur.  (1  Chit.  PI.  554 ;  St.  PI.  217 ;  Id.  (Tyler's 
Ed.)  215-'16;  1  Saund.  28,  n  (8);  Hunt's  Adm'r 
V.  Martin's  Adm'r,  8  Grat.  678.)  On  the  other  hand, 
if  the  defendant  offer  such  a  partial  plea,  with  a  com- 
mencement conformable  thereto,  the  plaintiff  is  en- 
titled to  judgment  for  the  part  unanswered ;  and  this 
judgment  he  must  not  omit  to  take  at  the  proper 
time,  under  penalty  of  having  his  whole  action  dis- 
continued ;  for  it  is  an  entire  thing,  and  being  dis- 
continued by  not  following  up  the  part  unnoticed  in 
the  plea,  the  whole  is  necessarily  discontinued.  (St. 
PL  216  ;  Id.  (Tyler's  Ed.)  216  ;  1  Chit.  PI.  664 ;  1 
Saund.  28,  n  (3) ;  Herlakenden's  Case,  4  Co.  62,  a ; 
Hunt's  Adm'r  v.  Martin's  Adm'r,  8  Grat.  578; 
Southall  V.  Exchange  Bank,  12  Grat.  314.)  It  i& 
competent,  however,  to  the  court,  at  the  next  term^  in 
pursuance  of  the  statute  regulating  proceedings  in 
civil  suits,  to  set  the  discontinuance  aside,  ( v .  C. 
1873,  c.  167,  §  52),  and  to  remand  the  cause  to  rules, 
or  in  its  discretion  to  allow  the  proper  pleadings  to 
be  filed,  and  judgment  for  the  part  unanswered  to  be 
taken  in  courtj  as  should  have  been  done  at  rules; 
but  then  the  defendant  must  be  allowed  at  his  option 
to  contimie  the  cause.  (Southall  v.  Exchange  Bank^ 
12  Grat.  315-'16.) 

FOBM  OF  PlJSA  OF  PjLBT  PATHBIIT. 

Tttie  of  Oaurtf    Oiicuit  Court  of  A.  County,  to  wit : 

and  Huies,  Bules, 

(bmmeneement  Dayid  Debtor  And  the  said  defendant,  by  bis  attorney. 

Appearance,  ads.  oomes  [and  defends  the  wrong  and  it^uryy 

Fcrmal  dtfenoe,  Charles  Creditor.  wherit  <§6.,]  and  says  that  as  to doUara, 

part  of  the  snm  in  the  declaration  demanded,  the  said  pKHt**^ 
AcUo  nan*  ought  not  to  have  or  maintain    his  action  aforesaid  thexeol* 

BtaUmentof       against  him,  because  he  says  that  before  the  commenoement  of 
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matter  of  dS' 

fenee. 
Conclusion, 
VeriflaOion. 
Proffer  of 

Judgment 


,  in  the  year  of  our 

-,  the  said  defendant  paid 


dollars,  part  of  the  sum 


this  suit,  to  ^t :  on  the day  of 

Lord  eighteen  hundred  and  seventy  — 

to  the  said  plaintiif  the  said  sum  of  - 

in  the  said  declaration  demanded.    And  this  the  said  defendant 

is  ready  ]to  Verify.     Wherefore,  he  prays  judgment  whether  as  to 

the  said  sum  of dollars,  the  said  plaintiff  ought  to  have  or- 

maintain  his  action  aforesaid  thereof  against  him. 

0.,  p.  d. 


Formal  defence  may  be  omitted  here,  as  in  aU  other  oases,  pnr- 
Buant  to  y.  0.  1878,  c.  167,  §  29.  Aetio,  non  and  prayer  of  judg- 
ment retained,  because  the  plea  is  not  to  the  whole  aetion.  (V .  0. 
1878,  o.  167,  §  25  ;  AnU,  p,  689.) 

It  should  be  observed  in  respect  to  all  pleas  of 
payment,  whether  partial  or  in  full,  that  if  they  do 
not  so  describe  the  payment  relied  on  as  to  give  the 
plaintiff  notice  of  its  nature  (as  from  the  form  of  the 
plea'  they  would  generally  not  do  where  partial  pay- 
ments had  been  made  at  several  times),  the  defend- 
ant must  file  with  his  plea  an  account  which  will 
show  the  nature  of  the  payments,  or  else  cannot  prove 
them.  (V.  0. 1873,  c.  168,  §  4r.)  And  the  same  rule  is. 
also  prescribed  as  to  Bet-offa^  which  must  be  so  de- 
scribed as  to  give  the  plaintiff  notice  of  their  nature, 
either  in  the  plea  or  in  an  account  filed  therewith.. 
(Ibid.) 

The  payment  is  not  necessarily  in  money.  It  may 
be  in  any  collateral  commodity,  such  as  debts  due 
from  third  persons  and  the  like,  if  the  creditor  agrees- 
to  accept  such  commodity  in  payment.  (2  Greenl. 
Ev.  §  519,  523,  526 ;  Id.  §  28 ;  Huffman  v.  Walker, 
26  Grat.  316 ;  Perry  v.  Perry,  Id.  325-'6.)  But  the- 
nature  of  it  must  be  adequately  described,  either  in 
the  plea  or  in  the  accompanying  statement.  (Perry 
V.  Perry,  26  Grat.  323.) 
2\  Plea  of  Setoff. 

A  set-off  is  a  counter-demarid  exhibited  by  the  de- 
fendant against  the  plaintiff.  The  common  law  allows 
no  such  defence  except  so  far  as  it  arises  ovi  of  the 
same  transaction^  in  which  case,  indeed,  it  cannojb: 
properly  be  called  a  set-off^  or  crosa-demandy  but  is- 
merely  a  ground  for  reducing  the  plaintiff's  recovery 
upon  the  transaction ;  and  is  technicaUy  distinguished 
as  a  recoupment  (a  cutting  off,  or  discount  from  a  de- 
mand). A  set-off,  in  the  proper  sense  of  a  croes-de- 
mandj  was  at  common  law  recoverable  only  by  a 
separate  action.  As  a  defence  it  originated  in  the 
statute  8  Geo.  II,  c.  22,  which  enacted  that  where 
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there  are  "  mutual  debts  between  the  plaintiff  and 
defendant,"  (that  ie,  debts  dtie  in  the  safne  rights  and 
between  the  same  parties)  "  one  debt  may  be  set-off 
against^A^o^A^."  (Bac.  Abr.  Set-off;  2  Pars.  Cont. 
239  &c. ;  Chit.  Cont.  840  &c. ;  Burrill's  Law  Diet. 
recouprnent]  Bart.  Pr.  146.) 

Our  statute  assumes  tacitly  tlie  same  general  con- 
.  ditions,  namely,  that  the  demands  on  both  sides  shall 
be  dd>ts^  and  not  unliquidated  claims,  and  that  they 
shall  be  essentially  miUiial.  But  our  statute  is  less 
rigorous  in  terms  than  that  of  England;  thus  the 
English  statute  declares  that  ^^  where  there  are 
mviual  debts  between  the  plairUiff  and  defendant, 
<&c.,  one  debt  may  be  set  against  the  other,"  &c., 
whilst  ours  admits  of  a  more  liberal  construction  of 
the  mutuality  required,  and  is  satisfied  with  a  sub- 
stantial mutuality,  rather  than  a  literal  one.  Hence, 
our  courts  hold  that  respect  is  to  be  had  to  the  real, 
and  not  to  the  nominal  parties;  and  it  is  provided  by 
the  statute  itself,  that  where  the  plaintiff's  claim  is 
jointly  against  several  persons,  and  the  se^off  is  a 
debt  not  due  to  all  of  them,  but  due  to  as  many  as 
SLve  principals^  the  others  standing  in  the  relation  of 
sureties,  the  counter-demand  may  be  used  as  a  set-off. 
The  terms  of  the  Virginia  statute  are  as  follows: 
^^  In  a  siiit  for  any  d^ty  the  defendant  may  at  the 
trial  prove  and  have  allowed  against  such  debt,  any 
payment  or  setoff  which  is  so  described  in  his  plea, 
or  in  an  account  JUed  therewith,  as  to  give  the  plain- 
tiff notice  of  its  nature^  but  not  otherwise.  Although 
the  claim  of  the  plaintiff  be  jointly  against  several 
persons,  and  the  set-off  is  a  debt  not  to  ally  but  to 
part  of  themj  this  section  shall  extend  to  such  set-off, 
if  it  appear  that  the  persons  against  whom  such 
claim  is,  stand  in  the  relation  of  principal  and  surety  y 
and  the  person  entitled  to  the  set-off*  is  the  principal^ 
(V.  C.  1873,  c.  168,  §4;  Allen  v.  Hart,  18  Grat. 
729 ;  Wartman  v.  Yost,  22  G-rat.  604  &  seq.) 

It  will  easily  be  conceived  that  a  defendant  is  not 
,  obliged  to  avail  himself  of  the  privilege  of  setting 

off  his  counter-demand.  He  may  still  maintain  a 
separate  suit  therefor.  And  if  he  files  a  plea  or 
notice  of  set-off,  and  is  prevented  by  accident,  sur^ 
prise  or  other  cause  from  proving  it  at  the  trial,  he 
may  and  ought  to  withdraw  it,  and  he  may  then 
bring  a  separate  action  for  the  amount.  But  if  he 
submits  his  cross-demand  for  trial,  and  fails  in  his 
proof,  any  action   therefor  will  thenceforward  be 
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barred.     (Hudson  v.  Kline,  9  Grat.  382-'3;  Huff  v. 
Broyles,  26  Grat.  284  &  sea.) 

In  order  to  make  the  defence  of  set-off  available 
under  this  statute,  the  following  circumstances  must 
concur,  viz.: 

(1),  The  plaintiff's  demand  must  be  in  the  nature 
of  a  debtj  that  is,  a  liquidated  claim,  and  not  one 
merely  for  damages^  such  as  a  jury  may  see  fit  to 
assess.  But  it  is  not  needful  that  the  action  should 
be  an  action  of  dd>t.  A  debt  may  be  recovered  by 
the  action  ox  assumpsit  when  the  promise  is  not 
under  seal,  or  an  action  of  oovenanty  when  it  is  under 
seal,  as  well  as  by  the  action  of  debt ;  and  the  ma- 
terial question  as  to  the  defence  of  set-off,  is  not 
what  the  action  is,  but  what  is  the  nature  of  the 
plaintiff's  demand.  If  in  the  nature  of  a  debtj  and 
an  action  at  law  be  brought  upon  it,  it  may  in  Yir- 
jnia  be  either  legal  or  equitable.  (Winchester  v. 
^ackley,  2  Cr.  342;  Wartman  v.  Yost,  22  Grat. 
605-'6;  6  Rob.  Pr.  956,  1012.) 

(2),  The  demand  proposed  to  be  set-off  must  also 
bo  in  the  nature  of  a  debt,  and  not  a  claim  for  un- 
liquidated damages,  but  it  may  be  either  legal  or 
equitable.  (Webster  v.  Couch,  6  Band.  619 ;  Ilobert- 
son  V.  Hogshead,  8  Leigh,  667;  Harrison  v.  Wor- 
tham  &  als,  8  Leigh,  296;  Wartman  v.  Yost,  22 
Grat.  605-'6;  6  Rob.  Pr.  966,  1012.) 

(3),  The  demands  must  be  due  between  the  sam^ 
parties. 

Hence,  a  debt  due  from  an  individual  partner  can- 
not be  set-off  against  a  partnership  demand,  nor  tnce 
versa^  a  debt  due  from  a  partnership  against  an  in- 
dividual demand  of  one  of  the  partners.  In  short, 
joint  and  separate  demands  cannot  be  set-off  one 
against  another,  save  in  the  special  case  provided  for 
by  our  statute.  {Supra^  p.  666 ;  Scott  v.  Trents,  1 
Wash.  79 ;  Ritchie  v.  Moore,  6  Munf.  388 ;  Porter  v. 
Nekervis,  4  Rand.  369;  Gilliat  v.  Lynch,  2  Leigh. 
493.) 

The  obvious  policy  of  our  statute  in  Virginia  is 
to  prevent  multiplicity  of  suits,  and  as  far  as  con- 
veniently can  be  done,  to  effectuate  in  one  action 
complete  justice  between  the  parties.  (Allen  v. 
Hart,  18  Grat.  729;  Wartman  v.  Yost,  22  Grat. 
606-'6.)  And  our  courts,  in  this  respect  as  well  as 
in  others,  look  to  the  real  and  not  to  the  nominal 
parties  to  the  suit,  so  that  to  an  action  on  a  bond, 
the  defendant  may  set-off  a  judgment  obtained  by  a 

Vol  IV.- 
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stranger  against  the  plaintiff  and  assigned  to  the  de- 
fendant^ notwithstanding  the  defendant's  claim  in 
respect  to  the  judgment  is  equitable  merely,  whilst 
that  of  the  plaintiff  is  legal.  ( Wartman  v.  Yost,  22 
Grat.  606-'6 ;  Winchester  v.  Hackley,  2  Cr.  342.) 

Bnt  the  parties  may,  by  special  agreement^  bring 
about  a  mutuality  which  did  not  originally  belong^ 
to  the  transactions.  (Ragsdale  v.  Hagy,  9  Grat.  409 ; 
Perkins  v.  Hawkins,  Id.  649;)  and  on  the  other 
hand,  a  mutuality  wliich  would  otherwise  have  sub- 
sisted may  be  obviated  by  a  change  in  the  relations 
of  the  parties;  as  where  the  plaintiff  claims  as  o^ 
signee^  and  the  set-off  exhibited  by  defendant  was  not 
acquired  until  he  hcui  notice  of  the  assignment. 
Thus,  a  bank  may  set-off  its  depositor's  balance 
against  his  general  indebtedness,  notwithstanding 
the  so  doing  may  postpone  debts  of  superior  dig- 
nity in  case  of  a  decedent,  the  bank  being  in  fact 
debtor  on  the  deposit  account  only  to  the  extent  of 
the  excess  of  deposits  over  the  depositor's  indebted- 
ness, (Ford  V.  Thornton,  8  Leigh,  695);  and  a  debtor 
of  a  bank  may  set-off  its  notes  against  his  indebted- 
ness; but  if  the  bank  has  assigned  its  effects,  pro- 
posing to  go  into  liquidation,  or  where  there  has 
been  a  decree  for  an  account  in  a  creditor's  suit 
against  it,  notes  or  certificates  of  deposit  acquired  by 
the  debtor  after  he  had  notice  of  the  assignment  (a& 
by  the  registration  of  the  deed  of  assignment)  or  after 
such  decree,  would  not  be  available  as  such  set-off, 
except  that  the  debtor  might  make  them  available 
to  the  extent  to  which  his  assignor  might  have  done. 
(Exch.  Bank  v.  Knox,  19  Grat.  739;  Saunders  v. 
White,  20  Id.  327;  Finney  v.  Bennett,  27  Grat.  365. 
See  also  Davis  v.  Miller,  14  Grat.  9.) 

(4),  The  demands  must  be  due  in  the  same  right 
Hence  a  demand  against  an  executor  ^personally, 
cannot  be  set  off  against  a  debt  claimed  by  him  as 
executor,  and  so  vice  versa.  Therefore  a  tenant  hav- 
ing leased  the  testator's  land  of  an  executor  (which 
makes  the  rent  due  to  the  executor  personally)  cannot 
set  off  a  judgment  which  he  has  against  the  decedent. 
(5  Eob.  Ft.  975 ;  White  &  als  v.  Bannister,  1  Wash. 
168;  James  v.  Johnston,  22  Grat.  461);  and  for  a 
like  reason  a  party  buying  goods  of  a  decedent  /rotn 
the  executor^  cannot,  loithout  a  special  agreement^  set 
off  against  that  demand  debts  due  from  the  decedent^ 
(Brown  v.  Garland,  1  Wash.  221 ;  Pulliam  v.  Win- 
ston, 5  Leigh,  324.)  And  so  also  a  defendant  cannot 
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Bet  off  against  a  debt  due  to  a  decedent,  for  which  the 
administrator  brings  an  action,  money  paid  by  him  as 
surety  for  the  decedsedy  since  his  death,  (Minor  v. 
Minor,  8  Grat.  1.)  Nor  can  a  joint  interest  in  hvs- 
band  and  wife  be  set  off  by  a  debt  due  from  the  hus- 
band.    (Glazebrook  v,  R^^land,  8  Grat.  883.) 

(5).  The  demand  proposed  to  be  set  off  must  be  ac- 
tually  due  and  payable. 

In  England  it  must  be  due  and  payable  at  the  time 
when  the  plaintiff's  action  was  commenced,  (5  Sob. 
Pr.  961 ;  Evans  v.  Prosser,  3  T.  R.  188.)  In  Vir- 
ginia,  it  suffices  if  the  demand  was  due  at  the  time  of 
tiling  the  plea  or  notice  of  set-off ;  and  if  the  plain- 
tiff sue  as  assignee,  it  is  required  that  any  set-offs 
against  the  assignor  relied  on  by  the  defendant  should 
have  been  acquired  before  he  had  notice  of  the  assign- 
ment. (6  Rob.  Pr.  1000 ;  Ritchie  v.  Moore,  6  Munf. 
395 ;  Stewart  v.  Anderson,  6  Or.  203 ;  Clopton  v. 
Morris,  6  Leigh,  278.)  This  doctrine,  as  it  respects 
assignees,  would  be  established  independently  of  ad- 
judged cases,  by  the  terms  of  the  statute  of  assign- 
ments cited  in  the  next  paragraph,  (Y.  C.  1873,  c.  141, 
§  17.)  And  that  reference  is  to  be  had,  in  general, 
to  the  time  of  filing  the  plea  or  notice  of  set-off,  ap- 
pears not  only  from  the  determinations  of  the  courts, 
but  also  from  a  provision  of  the  statute  of  set-off  pre- 
sently to  be  mentioned,  (V.  0.  1873,  c.  168,  §  9.) 

But  whilst  a  set-off  may  thus  accrue  or  be  acquired, 
either  before  or  after  the  suit  is  brought,  and  up  to 
the  time  of  the  filing  of  the  plea  or  notice,  and  possibly, 
even  up  to  the  time  of  trial,  yet  it  is  with  this  pro- 
viso, that  if  acquired  after  suit  brought,  the  plaintiff 
will  be  entitled  to  a  judgment  for  costs,  even  though 
the  set-off  extinguishes  the  plaintiffs  claim,  and  leaves 
an  excess  due  to  the  defendant.  (2  Tuck.  Com.  108 ; 
Allen  V.  Hart,  18  Grat.  729;  Barton's  Pr.  147.) 

It  should  have  been  observed  under  the  third  head, 
that  in  case  of  assignments  of  debts,  the  assignee 
must,  by  the  general  doctrine  of  equity,  as  well  as  by 
the  express  provisions  of  the  statute  of  assignments,  al- 
low all^W^  discounts  (which  includes  set-offs  as  well  as 
other  equities),  not  only  against  himself,  but  against 
the  assignor,  before  the  dejfendant  haa  notice  of  the 
assignment.  (V.  0.  1873,  c.  141,  §  17;  Jameson  v. 
Deshields,  3  Grat.  4 ,  Wayland  v.  Tucker,  4  Grat. 
267;  Hupp  v.  Hupp,  6  Grat.  810.) 

The  defence  of  set-off  may  be  made  (as  appears  from 
the  terms  of  the  statute,  and  as  has  been  long  estab- 


660  VINDIOATINQ,  ETTO.,  EIQHTB  VIOLATED.  [bOOK  IV. 

lished  in  practice),  either  ly  plea  or  hy  notice  merely^ 
which  is  usually  endorsed  on  the  bond,  note,  or  ac- 
count, evidencing  or  containing  the  particulars  of  the 
cross-demand,  that  the  same  will  be  relied  on  at  the 
trial  as  a  set-off.  (1  Chit.  PI.  605 ;  Perkins  v.  Haw- 
kins, 9  Grat.  65S.)  This  notice  is  usually  and  pru- 
dently accompanied  by  a  plea  of  the  general  issue,  nil 
debet  or  non-assumpsit;  but  that  does  not  appear  to 
be  necessary.  And  it  should  be  observed  that,  where 
the  defence  is  presented,  not  by  plea,  but  hy  notice^ 
as  the  plaintiff  has  no  day  in  court  to  reply  the  stat- 
ute of  limitations  to  the  set-off,  he  may  avail  himself 
of  it  at  the  trial,  without  pleading  it;  but  it  i3  other- 
wise if  the  set-off  he  pleaded.  (Trimyer  v.  Pollard, 
5  Grat.  460.)  A  question  was  suggested  in  the  case 
just  cited  at  what  date,  in  respect  to  the  applicability 
of  the  statute  of  limitations,  the  action  on  the  set-off 
should  be  considered  as  instituted;  whether  at  the 
commencement  of  the  original  suit,  or  when  the  set- 
off was  pleaded  or  filed;  and  it  was  determined  that 
if  the  set-off  accrued  before  the  institution  of  the 
original  action,  the  suit  upon  it  was  to  be  considered 
as  having  been  then  conrnienced;  and  if  it  accrued 
afterwards,  the  suit  upon  it  should  date  from  the 
filing  of  the  plea  or  notice  of  set-off.  Our  statutes, 
however,  have  since  made  the  last  the  uniform  rule 
in  all  cases,  enacting  that  the  defendant  shall  be 
deemed  to  have  brought  his  action  on  the  set-off 
when  \iQ  pleads  or  files  itj  and  the  plaintiff  shall  not 
afterwards  dismiss  the  suit  without  defendant's  con- 
sent.    (V.  0.  1873,  c.  168,  §  9.) 

The  statute  of  8  Geo.  II,  c.  22,  and  our  own 
statute  prior  to  1850,  did  not  allow  the  defendant 
the  advantage  of  recovering  of  the  plaintiff  any 
excess  of  the  set-off  over  the  demand  claimed  by  the 
plaintiff,  but  allowed  him  only  to  repel  the  plaintiff's 
debt,  obliging  him  to  recover  the  surplus,  (if  at  all) 
in  an  independent  suit.  By  a  great  innovation  upon 
the  practice  of  the  law  courts^  but  in  conformity 
with  the  usage  of  the  courts  of  equity,  the  Code  of 
1849,  very  judiciously  allows  the  defendant  to  have 
judgment  against  the  plaintiff  for  any  excess  of  the 
ascertained  amount  of  the  set-off  over  the  sum  to 
which  the  plaintiff  is  found  to  be  entitled.  (V.  C. 
1873,  c.  168,  §  9.) 

For  the  most  part  equity  foUows  the  law  in  the  doc- 
trine of  set-off ;  but  there  are  cases  where  a  court  of 
chancery  has  allowed  a  set-off  when  it  could  not  be 
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admitted  In  a  court  of  law ;  and  that  upon  the  ground, 
that  irremediable  loss  would  otherwise  result  to  the 
defendant ;  as  for  example,  where  his  demand  Is  not 
yet  payable,  (Feazle  v.  Dillard,  5  Leigh,  30; 
McClellan  v.  Klnnalrd,  6  Grat.  352 ;  Hupp  v.  Hupp, 
Id.  310 ;  See  also  Gilliat  v.  Lynch,  2  Leigh,  493  ; 
Taylor  v.  Spindle,  2  Grat.  44 ;  Ragsdale  v.  Hagy,  9 
Grat.  381 ;  2  Stor.  Eq.  §  1434,  1437.) 
3*.  Special  Plea  In  the  Nature  of  a  Plea  of  Set-off. 

A  special  plea  in  the  nature  of  a  plea  of  set-off  is 
a  creature  of  our  Virginia  statutes  ;  and  the  statute 
having  been  first  enacted  in  1831,  it  is  often  called  a 
plea  under  the  statvie  of  1831,  and  is  sometimes, 
classed,  very  improperly  in  many  instances,  amongst 
"  equitable  defences^^ 

The  common  law  allows  no  want  of  failure  of  con- 
sideration, no  fraud  in  the  procurement  of  the  con- 
tract, no  mistake  therein,  nor  any  antecedent  matter 
whatsoever  to  be  brought  forward  by  plea  against  a 
sealed  instniment ;  the  seal^  by  reason  o^  the  solem- 
nity of  the  act  affixing  it  beii^  regarded  as  estopping 
all  such  inquiries.  (Chew's  Ex'ors  v.  Moffett  &  uz, 
6  Munf.  120 ;  Taylor  v.  King,  Id.  358 ;  Wyche  v. 
Marlin,  2  Kand.  426;  Tomlinson's  Adm'r  v.  Mason, 
6  Band.  169.)  The  want  of  consideration  is  not  avail- 
able anywhere,  hut  failure  of  considerationy  (as  for  ex- 
ample, by  the  breach  of  warranty  of  the  title,  or  sound- 
ness of  a  chattel  for  the  price  of  which  the  contract  was 
made),  or  fraud  in  the  pi^ocurement  of  the  contract, 
are  remediable  by  an  action  at  law  for  damages;  and 
also  when  the  failure  or  the  fraud  goes  to  the  very  foun- 
dation of  the  contract,  by  a  bill  in  equity  to  rescind 
the  contra^ct.  (Robertson  v.  Hogsheads,  3  Leigh,  673 ; 
Webster  v.  Coush,  6  Rand.  519  ;  Duncan  v.  Lyon, 
8  Johns.  C.  R.  (N.  Y.)  351 ;  Livingston  v.  Living- 
ston, 4  Id.  287.) 

Where  the  contract  is  not  sealed^  all  the  circum- 
stances above  enumerated  may,  even  at  common 
law,  be  proved  by  vmy  of  defence  to  the  action  on 
the  contract,  or  may  be  the  subject  (except  in  the  case 
of  mistake^)  of  a  separate  action  for  damages.  But 
where  they  are  made  the  subject  of  defence,  their 
whole  effect  is  exhausted  in  reducing  or  preventing 
the  plaintiff's  recovery.  No  excess  c^n  ever  be  re- 
covered by  the  defendant  in  that  action. 

The  statute  in  question  was  designed  to  give  a 
remedy  to  the  defendant  in  all  these  cases,  by  means 
of  a  plea  to  the  plaintiff '^s  action,  so  as  to  make  one 
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suit  suffice  to  dispose  of  the  whole  controversy,  and 
to  enable  the  defendant  to  recover  of  the  plaintiff 
any  excess  whereby  the  amount  of  damages  to  which 
the  defendant  should  appear  to  be  entitled  should 
exceed  the  plaintiff's  demand. 

The  statute  is  as  follows: 

"  In  any  action  on  a  contract,  (that  is,  whether  under 
seal  or  not),  the  defendant  may  file  a  plea  alleging 
any  such  failure  in  the  consideration  of  the  contract, 
or  fraud  in  its  procurement,  or  any  such  breach  of 
any  warranty  to  him  of  the  title  or  the  soundness 
of  pereonal  property  J  for  the  price  or  value  whereof 
he  entered  into  the  contract,  or  any  other  matter  as 
would  entitle  him  either  to  recover  damages  at  law 
from  the  plaintiff,  or  the  person  under  whom  the 
plaintifE  claims,  or  to  relief  in  equity  in  whole  or  in 
part  against  the  obligation  of  the  contract ;  or  if  the 
contract  be  hy  deed  alleging  any  such  matter  arising 
under  the  contract^  existing  before  its  execution,  or  any 
such  mistake  therein,  or  in  the  execution  thereof,  or 
any  such  other  matter  as  would  entitle  him  to  such 
relief  in  equity;  and  in  cither  case  alleging  the 
amount  to  wliich  he  is  entitled  by  reason  of  the  mat- 
ters contained  in  the  plea.  Every  such  plea  shall 
be  verified  by  affidavit."  (V.  C.  1873,  c.  168,  §  5.) 
It  is  stated,  however,  out  of  abundant  caution,  that 
nothing  in  the  statute  shall  impair  or  affect  the  obli- 
gation of  any  bond  or  other  deed  dsemed  voluntary  in 
law,  (that  is,  without  valiuxhle  consideration,)  upon  any 
party  thereto,  and  his  representatives.  (V.  C.  1873, 
c.  168,  §  7;  Harris  v.  Harris'  Ex'or,  23  Grat. 
737.) 

The  same  provisions  are  also  applicable  as  have 
been  already  noticed  in  respect  to  the  plea  of  set-off. 
Thus  the  suit  for  the  set-off  is  deemed  to  have  been 
brought  when  the  plea  is  filed,  and  thereafter,  the 
plaintiff  cannot  dismiss  his  suit  without  the  defend- 
ant's consent,  but  shall  be  entitled  to  every  defence 
which  he  might  have  had  in  any  action  brought 
against  him  on  the  same  demand.  And  on  the  trial, 
if  the  jury  find  that  the  defendant  is  entitled  to  more 
than  the  plaintiff,  the  defendant  shall  have/t^??i«n< 
for  the  excess.  (V.  0.  1873,  c.  168,  §  9.)  Hence, 
the  defendant  should  take  care  in  laying  his  damages 
in  the  plea,  to  state  at  least  as  large  a  sum  as  he  can 
expect  to  prove ;  for  he  is  not  at  liberty  to  divide  his 
action,  and  claim  part  of  the  damages  he  is  alleged  to 
have  sustained  by  way  of  set-off,  and  afterwards  main- 
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tain  an  independent  suit  for  the  residue.     (Huff  y. 
Broyles,  26  Grat.  285,  288.) 

Another  provision  there  is,  which  is  applicable  to 
the  plea  of  set-off^  but  which  was  omitted  in  connec- 
tion therewith,  namely :  that  where  the  defence  ap- 
plies to  only  part  of  the  plaintiff^ %  demandy  judg- 
ment shall  be  forthwith  rendered  for  the  part  not 
controverted,  and  the  costs  then  accruedy  and  the  case 
proceeded  with  for  the  residue,  as  if  that  had  been 
the  whole  demand.  And  if  there  be  some  other 
plea  going  to  the  residue,  or  to  the  whole  of  the  de- 
mand, the  case  shall  not  be  continued  as  to  such  other 
plea,  unless  it  be  either  sworn  to  or  good  cause  for  a 
continuance  be  shown.     (V.  C.  1873,  c.  168,  §  8.) 

This  provision,  except  as  to  the  costs,  is  a  mere 
affirmation  of  established  principles  of  common  law 
practice,  (St.  PL  216-'17 ;  Hunt  v.  Martin,  8  Grat. 
578  ;  Southall  v.  Exchange  Bank,  12  Grat.  312,)  and 
that  it  should  be  deemed  needful  for  the  legislature 
to  interpose  to  declare  it  is  but  too  snggestful  of  the 
pernicious  looseness  in  which  many  practitioners  in- 
dulge and  are  indulged. 

It  is  further  provided,  in  respect  to  the  special  plea 
of  set-off  now  under  consideration,  that  if  the  defend- 
ant do  not  tender  it,  or  if  it  be  tendered  and  be  re- 
jected for  not  being  offered  in  due  time^  he  shall  not 
be  precluded  from  such  relief  in  equity  as  he  would 
have  been  entitled  to  if  the  statute  had  not  been 
enacted.  But  if  the  plea  be  rejected  a^  body  or  ad- 
judged insufficient  on  demurrer,  or  if  issue  being 
joined  on  the  plea,  it  be  found  against  the  defend- 
ant, he  shall  be  barred  of  relief  in  equity  upon  the 
matters  alleged  in  the  plea,  unless  upon  such  grounds 
as  would  entitle  a  party  to  relief  in  other  cases.  ( Y. 
C.  1873,  c.  168,  §  6  ;  Hudson  v.  Kline,  9  Grat.  382; 
Huff  V.  Broyles,  26  Grat.  284  &  seq  ) 

The  issue  in  fact  on  such  a  plea  is  upon  a  general 
replication  thereto,  that  ihepiea  is  not  true;  and  the 
plaintiff  may  give  in  evidence  on  such  issue  any  mat- 
ter which  could  be  given  in  evidence  under  a  special 
replication,  if  such  replication  were  allowed. .  (V. 
0.  1873,  c.  168,  §  6.) 

A  number  of  cases  have  occurred  illustrating  the 
use  of  a  special  plea  in  the  nature  of  plea  of  set-off, 
as  in  the  case  of  a  warranty  of  quality  of  chattels, 
(Thornton  v.  Thompson  &  als,  4  Grat.  121 ;  Flem- 
ing V.  Toler,  7  Grat.  301);  of  fraudulent  misrepre- 
smtations  of  quality,  (Fleming  v.  Toler,  7  Grat.  301 ; 
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OnQninghaiu  y.  Smith,  10  Grat.  255) ;  of  failure  to 
deliver  a  chattel  Bold,  (Isbell's  Adtn'r  v.  Norvell^B 
Ex'or,  4  Grat.  176);  of  failure  to  make  repairs  on 
leased  premises,  according  to  contract,  (Murray  & 
als  V.  renningtoD,  3  Grat.  91) ;  of  failure  of  title  to 
landy  in  which  case  the  defence  rests  on  the  ground  of 
failure  of  consideration^  (Fence  v.  Huston's  Ex'or,  6 
Grat.  304);  but  not  where  the  failure  is  based  on 
equitable  grounds,  which  require  a  rescission  of 
the  contract^  and  a  re-investment  of  the  vendor 
with  the  title,  for  in  such  a  case  the  court  of  law 
is  incompetent  to  do  complete  justice  between  the 
parties.  (Shiflett  v.  Orange,  Humane  Soc.,  7  Grat. 
297;  Watkins  v.  Hopkins,  13  Grat.  743.)  And 
even  when  the  justice  of  the  case  can  be  reached  by 
means  of  such  a  special  plea  in  the  court  of  law,  and 
when,  therefore,  such  plea  is  admissible,  if  it  in- 
troduces matter  such  as  but  for  the  statute  would 
have  formed  an  equitable  defence^  the  rules  governing 
an  equitable  forum  must  prevail  in  the  application  of 
the  plea.  Thus  where  a  defendant,  in  order  to  re- 
duce the  recovery  on  bonds  for  the  purchase-money 
of  land,  proposes  by  a  plea  of  this  character,  to  show 
a  d^ciency  in  the  quantity  of  the  land^  (being  pro 
tanto  a  failure  of  the  consideration),  the  plaintifE 
must  be  permitted  to  rebut  the  claim  by  any  evidence 
which  would  be  appropriate  to  his  defence,  had  the 
defendant,  instead  of  filing  his  plea,  elected  to  proceed 
by  bill  in  equity.     (Caldwell  v.  Gray,  21  Grat.  132.) 

It  hardly  needs  to  be  said  that  in  order  to  warrant 
a  resort  to  a  plea  of  this  description,  it  must  be  made 
to  appear  that  the  matter  of  defence  is  of  the  char- 
acter contemplated  by  the  statute,  as  the  subject  of 
such  a  plea.  Hence,  in  an  action  on  a  bond  for  the 
last  payment  for  a  tract  of  land,  a  plea  setting  forth 
that  the  plaintiff  had  stipulated  to  make  a  good  title 
on  payment  of  the  bandj  and  that  the  defendant  had 
offered  to  pay  upon  the  making  of  the  title,  which 
plaintiff  refused  and  failed  to  do,  whereby  there  was 
SL  failure  of  consideration,  is  not  a  good  plea.  (Wat- 
kins  V.  Hopkins,  13  Grat.  743.)  So  also,  it  is  not  a 
good  plea  that  there  was  no  consideration  for  a  pro- 
mise under  seal,  the  statute  applying  where  there  was 
once  a  valuable  consideration  which  has  failed^  but  not 
where  was  never  any  consideration  at  all.  (Harris  v. 
Harris'  Ex'or,  23  Grat.  751 ;  Cunningham  v.  Smith, 
10  Grat.  255;  Watkins  v.  Hopkins,  13  Grat.  743.) 

The  case  of  Thornton  v.  Thompson  &  als,  4  Grat. 
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121,  affords  a  good  example  of  the  operation  of 
such  a  plea  as  is  under  consideration.  The  plaintiff 
in  that  case  had  sold  the  defendant  a  jack  for  $1,500,. 
warranting  him  "sound  in  every  particular,"  and  de- 
fendant paid  $900,  and  gave  his  bond  for  $600,  and 
on  that  bund  the  suit  was  instituted.  The  plea 
stated  that  the  animal  was  warranted  sound  and 
capable,  but  that  ho  was  in  fact  wholly  useless  as  a. 
foal-getter,  and  wa&  worth  only  $150,  instead  of 
$1,500 ;  so  that  defendant  had  sustained  damage  to 
the  amount  of  $1,350,  in  consequence  of  the  plain- 
tiff's breach  of  his  said  warranty;  which  sum  of 
$1,350,  the  defendant  was  ready  and  willing,  and 
thereby  offered  to  set-off  and  allow  against  the  debt, 
in  the  declaration  demanded.  To  this  plea  there- 
was  a  general  replication  as  the  statute  prescribes, 
and  issue  was  joined  thereon.  The  jury  found  the 
averments  of  the  plea  to  be  true,  and  whilst  they 
gave  the  plaintiff  his  debt,  they  assessed  the  damages 
sustained  by  the  defendant  at  $1,350;  and  the  court 
gave  judgment  for  the  defendant  for  the  excess,, 
namely,  $750;  thus  in  that  action  settling  a  con- 
troversy which,  apart  from  the  statute  allowing  a 
plea  of  this  kind,  must  have  been  renewed  in  the 
form  of  an  action  by  the  purchaser  upon  the  war- 
ranty, whilst  he,  meanwhile,  would  have  been  re- 
quired to  pay  the  $600  in  discharge  of  his  bond. 

Had  the  evidence  of  debt  in  this  case  been  2^  pro- 
missory note  instead  of  a  bond,  the  statutory  plea, 
•  although  not  so  necessary,  would  still  have  been 
highly  useful.  In  an  action  on  the  note,  the  defen- 
dant upon  the  general  issue  might  have  shown  the 
warranty  and  its  breacli,  and  have  so  repelled  the 
plaintiff's  action,  but  he  would  not  have  recovered 
the  excess.  For  that  he  must  have  brought  a  separate 
action  upon  the  warranty;  and  it  is  believed  to  be 
the  better  opinion  that,  supposing  him  to  have  availed 
himself  of  the  warranty  in  order  to  repel  the  action 
for  the  purchase-money,  he  cannot  afterwards  pre- 
sent  the  Same  demand  J^in  in  an  action  on  the  ^ai^ 
ranty.  (Huff  v.  Broyles,  26  Grat.  285,  288-'9.  But 
see  1  Chit.  Fl.  603 ;  2  Fars.  Cont.  251 ;  Hennell  v. 
Fairlarab,  3  Esp.  104.)  The  statutory  plea,  however^ 
enables  the  purchaser  at  once,  and  in  the  same  ac- 
tion, to  meet  and  repel  the  vendor's  demand,  and 
also  to  recover  the  excess;  which  in  some  of  the 
United  States  may  be  done  independently  of  statute.. 
(2  Fars.  Cont.  251.) 
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It  will  be  expedient  here  to  exhibit  a  form  of  a 
special  plea  of  this  natare,  as  one  is  not  to  be  found 
in  Mr.  Chitty's  collection,  of  course,  and  yet  must 
be  often  employed. 

FoBM  OF  Special  Plea  in  the  Natube  of  a  Plea  of  Set-Off. 

Title  of  Court.    Oirouit  Ooort  of  A.  County,  to  wit : 

JRules.  ^         Bules • 

€ommeneemenL   David  Debtor  And  the  said  defendant,  by  his  attorney, 

JStatement  of               ads.                       domes  and  says  that  before  the  making  of 
Defence.             Oharles  Creditor.          the  said  writing  in  the  said  declaration  men- 
tioned, to  wit :  on  the day  of in  the  year  of  onr  Lord 

eighteen  hundred  and  ^venty ,  the  said  plaintiff,  in  conside- 
ration that  the  said  defendant  would  buy  of  him  a  certain  horse,  at 

and  for  a  certain  price,  to  wit,  for  the  sum  of ••  dollars,  to  be 

therefore  paid  by  the  said  defendant  to  the  said  plaintiff,  under- 
took, and  then  and  there  faithfully  promised  the  said  defendant, 
that  the  said  horse  then  was  sound,  and  that  he,  the  said  plaintiff, 
then  had  a  good,  perfect,  and  indefeasible  title  to  the  said  horse, 
and  a  perfect  right  to  seU  the  same.  And  the  said  defendant  avers 
that  he,  confiding  in  the  said  promise  and  undertaking  of  the  said 
plaintiff,  did  afterwards,  to  wit,  on  the  day -and  year  last  aforesaid, 
buy  the  said  horse  of  the  said  plaintiff,  and  did  then  execute  and 
deliver  to  the  said  plaintiff  the  writing  aforesaid,  whereon  this  ac- 
tion is  founded,  for  the  price  aforesaid  of  the  said  horse,  and  there 
was  no  other  consideration  or  inducement  whatsoever  for  the 
making  of  the  said  writing.  And  the  said  defendant  further  says 
that  the  said  plaintiff  did  not  perform  or  regard  his  said  promise  and 
undertaking,  but  therein  wholly  failed  in  this :  that  the  said  horse, 
at  the  time  of  the  making  of  the  said  promise  and  undertaking  of 
the  said  plaintiff,  was  not  sound,  but  on  the  contrary  thereof,  was 
unsound ;  and  moreover,  that  the  said  plaintiff  had  not  then  a  good, 
perfect,  and  'indefeasible  title  to  the  said  horse,  and  a  perfect 
right  to  sell  the  same ;  but  on  the  contrary  thereof,'  the  said  horse 
was  then  the  property  of  another  person,  to  wit,  of  one  J.  S.,  by 

whom  the  said  horse  afterwards,  to  wit,  on  the day  of 

in  the  year  of  our  Lord  eighteen  hundred  and  seventy ,  was 

by  due  process  of  law  recovered  of  and  from  the  said  defendant, 
as  and  for  the  property  of  the  said  J.  S.  And  the  said  defendant 
avers  that,  by  reason  of  the  breaches  aforesaid  of  the  said  promise 
and  undertaking  of  the  said  plaintiff,  the  said  horse  became  and 
was  of  no  use  or  value  to  the  said  defendant.  And  the  said  de- 
fendant says  that,  by  reason  of  the  premises  aforesaid,  hie  hath 
sustained  damages  amounting  [in  the  whole  to  a  large  sum  of 

money,  to  wit,  to  the  sum  of dollars,  which  is  still  unpaid, 

and  due  and  owing  from  the  said  plaintiff  to  the  said  defendant ; 
and  the  said  defendant  is  ready  and  willing,  and  hereby  offers,  in 
pursuance  of  the  statute  in  such  case  made  and  provided,  to  set- 
off and  allow  the  same  against  the  sum  of  money  payable  to  the 
•Cdnduekm.  said  plaintiff  by  the  said  defendant,  by  force  of  the  said  writing 
'Qfer  to  verify.    ^P^°  which  this  action  is  founded.     And  this  the  said  defendant 

is  ready  to  verify.  P.,  p.  d. 
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V.  O.  1878,  0.  A.  County  to  wit : 

168|  §  5.  This  day  David  Debtor  appeared  in  person  before  me,  a  jns- 

tioe  of  the  peace  in  and  for  the  county  and  State  aforesaid,  and 
made  oath  that  the  statements  in  the  foregoing  plea  are  true. 

Given  under  my  hand  this day  of in  the  year  of  our 

Lord  187—.  W.  W. ,  J.  P. 

Formal  defence  omitted  pursuant  to  V.  C.  1878,  c.  167,  §  29. 
AcUo.  non  omitted  in  thii  ccue,  pursuant  to  Y.  C.  1878,  c.  167,  § 
25,  and  also  pra^dr  of  judgment.  If  the  plea  had  exhibited  an 
off-set  extending  to  btU  a  part  of  the  demand,  the  actio,  non  and 
the  prater  of  judgment  must  have  been  introduced. 

4^.  Plea  of  the  Statute  of  Limitations. 

The  statute  of  limitations  is  one  of  the  very  few 
defences  which  cannot  be  given  in  evidence  under  the 
general  issue  of  nil  debet  and  non-assumpeiL  It  must 
always  he  pleaded  specially  by  the  defendant,  and  in 
cases  of  set-off,  by  the  plaintiffs  where  the  set-off  is 
pleaded.  If  notice  of  it  only  be  given,  the  plaintiff 
having  no  day  in  court  to  reply  the  statute,  must  be 
allowed  to  avail  himself  of  it  at  the  trial  without 
pleading.     (1  Chit.  PL  315  ;  Id.  607-'8.) 

In  framing  the  plea  it  ought  not  to  be  expressed  in 
the  alternative^  "  that  the  said  supposed  cause  of  ac- 
tion {if  any  such  there  were)  did  not  accrue  to  the  said  ' 

plaintiff  at  any  time  within years,"  for  that  is 

contrary  to  an  express  rule,  that  '^  pleadings  must  not 
be  in  the  alternative."  (St.  PI.  387;  Id.  (Tyler's 
ed.)  389.)  Neither  is  it  expedient,  nor  always  ad- 
missible, to  aver  that  "  tlie  promise  was  not  made^^ 
or  that  "  the  defendant  did  not  assume  in  manner  and 
form  as  by  the  plaintiff  is  alleged,  within  -— —  years 
next  before  the  commencement  of  this  action,"  for  the 
cavse  of  action  may  not  have  been  contemporaneous 
with  the  promise^  but  may  have  accrued  afterwards^ 
as  when  the  promise  was  to  pay  money  at  a  future 
day.  The  proper  mode  of  averment  (which  is  al- 
ways proper^  is,  that  "  the  cause  of  action  did  not  ac- 
crue within years  next  before  the  commencement 

of  the  action."  It  is  a  little  remarkable  that  Mr. 
Stephen  himself  should  have  fallen  into  this  inaccu- 
racy.    (St.  PI.  164 ;  Id.  (Tyler's  ed.)  167.) 

This  plea  being  by  way  of  confession  and  avoid- 
ance, it  of  course  admits  the  cause  of  action  stated  in 
the  declaration  to  have  been  originally  valid.  (Brock- 
enbrough  v.  Hackley,  6  Call.  51.) 
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Forra  of  Plea  of  Statute  of  Limitatioris. 
V.  C.  1873,  c.  146,  §  8 ;  8  Chit.  PL  956  a. 


TUleofOowrt.    Oirooit  Ooort  of  A.  Oounty,  to  wit : 
Bulu,  Boles, 


Oommenaemenl.  Dayid  Debtor 
BtaiUmentof 

matter  of 

dtfenee. 


Omeltuion. 


And  the  said  defendant,  by  hia  attorney, 
ads.  oomes  and  says  that  the  said  sapposed  oanse 

Charles  Creditor.  of  action  [or  if  there  be  seyeral  causes,  say 

'*  the  wtid  aeoeral  ntppased  emuesofaetion**']  in  the  said  declaration 
mentioned  did  not  [or  if  there  be  sereral  oanses,  say  *'  nor  did  an^ 
or  eUker  of  them  "]  accrue  to  the  said  plaintiff  at  any  time  within 
five  years  next  before  the  commencement  of  this  suit,  in  manner 
and  form  as  the  said  plaintiff  hath  above  thereof  complained 


Ofer  to  f>er^,    against  him.    And  this  he  is  ready  to  verify. 


C,  pb  d. 


Formal  defence  omitted  pursuant  to  Y.  C.  1873,  a  167,  §  29. 
Actio,  non  and  prayer  ofjudgmerU  omitted  pursuant  to  Y.  C.  1873, 
c.  167,  §  26. 

The  form,  and  indeed  the  doctrine  of  a  plea  of  the 
statute  of  limitations,  (the  period  of  which  is  tiDO 
yearsj)  to  a  retail  store^account^  merits  special  atten- 
tion. It  will  be  remembered,  that  the  provisions  of 
the  statute  upon  that  subject,  {Ante^  p.  508,)  are 
that  every  action  to  recover  money  for  articles  charged 
in  any  store-account  shall  be  brought  within  two  years, 
(V.  C.  1872,  c.  164,  §  8) ;  and  that  the  statute  con- 
templates, — 

1,  Retail  store-accounts  only.  (Tomlin  v.  Kelly,  1 
Wash.  190 ;  Wortham  &  Co.  v.  Smith  &  als,  15 
Grat.  487,  492-'3,  496-'7.) 

2,  That  the  promise  is  implied^  merely  from  the 
fnaJdng  of  the  account^  and  is  not  express  ;  the  limi- 
tation upon  every  express  promise,  (not  under  seal,) 
being  ^ve  years.  (Beall  v.  Edmondson,  3  Call.  514; 
Brooke  v.  Shelby,  4  H.  &  M.  266.) 

It  has  been  tliought  by  some,  inasmuch  as  the 
statute  reqaii*es  a  promise  to  take  the  case  out  of  the 
statute  to  be  in  vyriting^  &c.,  (V.  C.  1873,  c.  146,  § 
10),  that  such  express  promise  will  not  suffice,  if  it 
be  hy  parol  only ;  but  this  view  omits  to  consider  the 
fact  that  t])e  limitation  is  applicable  only  to  implied 
promises^  and  not  to  such  afi  are  express ;  and  that 
the  express  promise  merges  the  implied,  agreeaibly  to 
the  maxim  expressum  facit  cessare  taciturn.  (2  Th. 
Co.  Lit.  67--'8, 241 ;  Broom's  Max.  505.)  Moreover^ 
if  this  idea  should  prevail,  a  promissory  note,  or  even 
a  bond  taken  for  such  store-account,  would  be  barred 
by  the  lapse  of  two  years  ;  that  is,  by  the  same  time 
as  the  original  cause  of  action,  (V.  C.  1873,  c.  146,. 
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§  10,)  which  would  be  inconvenient,  and  as  it  seems 
absurd. 

The  plea,  therefore,  to  take  advantage  of  this 
clause  of  );he  statute  ought  to  state  in  the  very  words 
of  the  statute,  that  the  cause  of  action  was  for 
articles  charged  in  a  store-accounty  and  that  the  same, 
nor  any  part  thereof,  did  not  accrue  within  two  years 
next  before,  &c.  And  the  replication,  supposing  the 
plaintiff  means  to  prove  an  express  promise^  that  is, 
to  deny  that  the  promise  is  founded  merely  by  iwr 
plication^  upon  the  making  of  the  account,  should 
traverse  the  plea  in  common  form^  by  averring  "that 
the  said  cause  of  action  was  not  for  articles  charged 
in  a  store-accounty  If  the  plaintiff,  on  the  other  hand, 
proposes  to  insist  that,  although  the  promise  was  an 
implied  oncy  yet  the  action  was  brought  in  due  time, 
within  the  two  years,  he  must  traverse  in  common 
form  the  other  part  of  the  plea,  averring  that  "the 
said  cause  of  action  did  accrue  within  two  years  be- 
fore the  commencement  of  this  suit." 

Form,  of  plea  of  the  statute  of  limitations  to  a  store-^iccount. 

V.  C.  1873,  c.  146,  §  8. 

TUle  of  Court,    Girouit  Court  of  A.  County,  to  wit : 

RtUes.  BuleB, 

C^muneneemenL  David  Debtor  And  the  said  defendant,  by  his  attorney, 

ads.  comes  and  says  that  the  said  supposed 

SiaiemeiUof       Charles  Creditor.  cause  of  action  in  the  said  declaration 

matter  of  mentioned  was  for  arUeles  charged  in  a  store  oGcount,  and  that  the 
defence.  same  did  not  accrue  to  the  said  plfdntiff  at  any  time  within  two 

Oonahuion.         years  next  before  the  commencement  of  this  suit.     And  this  the 

Cffer  to  ver(fif,    said  defendant  is  ready  to  verify.  P-f  P*  d. 

Formal  defence  omitted  pursuant  to  V.  C.  1878,  c.  167,  §  29. 
Aetio*  non  and  prai^  ofjtidgment  omitted  pursuant  to  Y.  C.  187S, 
c.  167,  §  25. 

2*.  The  Several  Parts  of  a  Plea. 

For  the  parts  of  which  every  plea  consists,  reference  is 
made  to  page  635  &  seq. 
3*.  The  Replication. 

The  replication  is  the  answer  which  the  plaintiff  makes  to 
i;he  defendant's  plea,  either  bj  traversing,  or  by  confessing 
and  avoiding  it.  If  there  are  several  pleas,  as  by  statute 
there  may  be,  as  we  have  seen,  (V.  C.  1878,  c.  167,  §  24); 
or  if  there  are  several  defendants,  and  severing  in  their  de- 
fence, they  file  several  pleas,  as  at  common  law  they  may,  the 
?laintiff  may  give  an  answer  to  eachy  but  only  one  answer. 
'he  original  rule  of  singleness,  as  to  the  replication  and 
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subsequent  pleadiDg:8,  is  in  no  wise  relaxed.  In  response  ta 
the  declaration  the  defendant  may  plead  as  many  several 
matters  of  law  or  fact  as  he  may  deem  necessary ;  but  in 
the  subsequent  stages  of  the  altercation,  whilst  he  may  either 
demur  in  law,  or  answer  in  point  of  fact,  as  he  pleases,  h& 
cannot  do  both  at  the  same  time;  but  he  may  first  demur^ 
and  when  the  court  intimites  an  opinion  adverse  to  his  de- 
murrer, without  waiting  for  a  judgment  to  be  formally  en- 
tered upon  it,  he  may,  witli  the  leave  of  the  court,  which  is 
always  conceded  as  of  course,  withdraw  his  demurrer,  and 
answer  in  point  of  fact. 

The  answer  by  way  of  replication  may  be  either  by  way 
of  traverse^  or  by  way  of  confession  and  avoidance. 

There  are  two  forms  of  traverse  by  way  of  replication, 
namely,  comfnon  traverse^  that  is,  a  traverse  in  the  very  terms 
of  the  allegation  travereed,  and  a  traverse  de  injuria j  due.  Of 
the  commwn  traverse  we  have  seen  something  before.  Deny- 
ing categorically  some  material  averment  contained  in  the 
plea,  it  always  tenders  issue  (by  the  phrase, "  and  this  the  said 
plaintifE  prays  may  be  inquired  of  by  the  country  ^^);  and  as  it 
denies  in  the  terms  of  the  allegation,  if  those  terms  are 
affirmative,  the  traverse  is  negative ;  and  if  the  terms  are  neg- 
tive,  the  traverse  is  affirmative.  (St.  PL  154;  Id.  (Tyler's 
Ed.)  167.) 

The  parts  of  a  replication,  of  whatever  character,  are  as 
follows :  (1),  Title  of  the  court  and  ndes  at  which  filed ;  (2), 
The  commencementj  including  the  precludi  non),  save  in  re- 
plications by  way  of  estoppel^  wliich  have  a  commencement 
peculiar  to  themselves);  (3),  The  body  of  the  replication^  or 
its  substance ;  and  (4),  The  conclusion^  including  the  offer 
to  verify  and  the  prayer  of  judgment^  if  new  matter  is  alleged,, 
or  if  the  replication  is  by  way  of  traverse,  a  tender  ofissue^ 

Form  of  Bxplioation  bt  vat  of  Common  Tbatbbsb  to  a  Plba  of 

THE  Statute  of  Limitatioks. 

TWa  of  Oourt    Giroait  Ck>urt  of  A.  Oounty,  to  wit : 

MuUi.  Bules, 

OommeneemenL  Oharles  Creditor  And  the  said  plaintiif  says  that  [d^ 

Predudinon,  vs.  reouon  of  an^/tMng  in  the  $aid  pte> 

David  Debtor.  alleged,  he  ought  not  to  he  barred  ftvm 

having  or  maintaining  his  action  aforesaid  against  the  said  defendh 

Statement  of  ant,  because  he  says  thai]  the  said  cause  (or  causes)  of  action  in 
matter  of  the  said  declaration  mentioned  did  accrue  toithin  fiee  years  next 
TtfpdeaiAon,      before  the  commencement  of  this  suit,  in  manner  and  form  as  the 

Oondiuion,         said  plaintiff  hath  above  complained.    And  this  he  prays  may  be 

Temder  ofissiae,  inquired  of  by  the  country.  G.,  p.  q. 

The  precludi  nan  may  be  omitted  wherever  the  plaintiff  pro- 
poses by  his  replication  to  maintain  the  action,  that  is,  the  whole 
action,    (V.  0.  1S78,  c  167,  §  26 ;  Si  PL  400.)    The  prayer  of 
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judgment  (in  a  replication  by  way  of  oonfeasiony  Ao.,)  may  be 
omitted  wherever  the  precliidi  nan  is  not  required.  (V.  0.  1878,. 
o.  167,  26.) 

The  preclicdi  non^  and  the  prayer  of  judgrhent,  (when  the 
replication  is  by  way  of  confession,  &c.),  must  always  be 
employed  when  the  replication  does  not  maintain  the  whole 
actioTiy  whether  it  be  because  the  plea  does  not  go  to  the 
whole,  or  because,  if  it  does,  the  replication  answers  only  a 
part  thereof. 

FoBM  OF  Bbfuoatzon  bt  way  of  Oommon  Tbavbbbx  to  a  Puba  or 
Statute  of  Lzhttations  to  a  Stobe-Aooount. 

TiUe  of  Court  Gironit  Court  of  A.  Oounty,  to-wit : 

BuUb,  -—  Bules, 

CommeneemenL  OharlesOreditor  And  the  said  plaintiff  comes  and  says, 

Btatement  of  ys.  that  the  said  cause  of  action  in  the  said 

fhatUr  of  DaTid  Debtor.  declaration  mentioned,  t0(M  not  for  arU- 

roplicaUon,  eles  charged  in  a  store-aeeount,  in  manner  and  form  as  the  said 
Ccnchuion.  defendant  hath  in  his  said  plea  alleged.  And  this  he  prays  may 
Tender  of  isnie.  be- inquired  of  by  the  country.  C,  p.  q. 

The  precktdi  non  omitted,  pursuant  to  V.  G.  1878,  o.  167,  §  25. 

• 

The  other  mode  of  traverse,  which  occurs  in  the  replica- 
tion and  in  no  other  part  of  the  pleading,  is  the  traverse  de  in- 
juria sua  propria^  absque  tali  causa^  or  (as  it  is  more  compen- 
diously called,)  the  traverse  de  injuria.  It  always  tenders  is- 
sue^ and  therein  resembles  the  common  traverse^  and  indeed 
all  traverses ;  but,  on  the  other  hand,  it  differs  from  a  com- 
mon traverse  (like  many  of  the  general  issues)  in  denying 
in  general  and  sum,mary  term^^  and  not  in  the  words  of  the 
allegation  traversed.  It  occurs  in  the  replication  alone,  and 
in  no  other  stage  of  the  pleading,  and  in  no  other  action  but 
trespass  and  trespass  on  the  case.  In  these  it  is  the  proper 
form  where  the  plea  consists  merely  of  matter  of  excuse. 
But  when  it  consists  of  matter  of  title  or  interest  in  the  land, 
&c.,  or  the  commandment  of  another,  or  in  short,  of  anything 
other  than  matter  of  excuse,  the  replication  by  way  of  tra- 
verse de  injuria  is  generally  improper.  The  traverse  of 
any  of  these  matters,  that  is,  of  title,  interest,  commandment, 
<fec.,  should  be  in  the  commxm  form  ;  that  is,  in  the  words 
of  the  allegation  traversed.  (St.  PI.  163  ;  Id.  (Tyler's  ed.) 
179.) 

In  order  to  illustrate  a  replication  by  way  of  traverse  de 
injuria,  the  student  must  suppose  an  action  of  trespass  for 
assaiclt  and  battery,  to  which  defendant  has  pleaded,  by  way 
of  excuse  for  the  battery  in  question,  that  defendant  first 
made  an  assault  on  him,  and  would  have  beaten  him  had 
he  not  immediately  defended  himself,  as  he  did,  and  had  a 
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lawful  right  to  do,  and  in  so  doing  necessarily  beat  the  plam- 
tiff  a  little^  doing  him  no  unnecssary  damage ;  and  these 
are  the  trespasses  whereof  the  plaintiff  complains.  This 
plea  is  technically  known  as  a  plea  of  eon  aesaiUt  demeenej 
the  replication  to  which  is  by  way  of  trespass  de  injuria^  the 
form  being  as  follows : 

FOBK  OV  BXPLIOATXON  DX  InJUBIA  TO  ▲  PlBA.  OF  SOH  AflBAUIiT  DeMBBMB. 

TiUe  ofoowrt,   Cirooit  Ck>urt  of  A.  Goonty,  to  wit : 

ltuie»,  ■  Bales, 

<)(m¥meMmnenL    Oharles  Gnctitor  And  the  said  plaintiif  oomes  and  says, 

Statement  of  tb.  that  aa  to  the  said  plea  by  the  aaid  de- 

matt&r  of  David  Debtor.  fendantlast  above  pleaded  in  bar  to  the 

repUoaUon,    said  seTeral  treapaaaea  in  the  intvodactoxy  part  of  that  plea  menr 

tioned,  the  aaid  plaintiff  says  that  the  aaid  defendant,  at  the  said 

time,  when,  Aa,  ofhuoutn  wrong,  and  wUhovtthecaiiueinhUtaid 

loiHnantioned  plea  alleged,  committed  the  aaid  seyeral  treapaaaeB 

Conehuion,        in  the  introdootoxy  part  of  that  plea  mentioned  in  manner  and  form 

Tender  of         aa  the  said  plaintiff  hath  above  complained.    And  this  he  praya 

iaeue.  may  be  inquired  of  by  the  country.  0.,  p.  q. 

PrechuU  non  omitted  pmnniAnt  to  Y.  0.  1873,  o.  167,  §  25. 
Prayer  of  judgment  does  not  occur,  except  where  new  matter  is 
introduced,  and  even  then  is  omitted  (Y.  0.  1878,  o.  167,  §  25,) 
where  the  predudi  non  is  not  required.     (1  Ohit.  PL  591.) 

The  replication,  as  already  observed,  may  be  not  only  by 
way  of  traveree^  bnt  also  by  way  of  confeeeion  and  avoidance. 
Of  such  a  replication  an  illastration  is  aiforded  in  the  case 
of  a  plea  of  infancyy  to  which  the  plaintiff  replies  confirma- 
tion after  age  ;  or  of  a  plea  of  releaee^  to  which  plaintiff  re- 
plies duress.  A  replication  by  way  of  confession  and  avoid- 
ance^ always  introducing,  as  it  does,  new  matter,  conclades 
with  a  verification^  in  accordance  with  the  general  rule, 
that  all  pleadings  containing  new  matter  must  so  conclude, 
(St.  PL  433  ;  Id.  (Tyler's  Ed.)  378) ;  and  at  common  law  it 
must  have  also  a  prayer  of  judgment.  (St.  PL  398 ;  Id. 
(Tyler's  Ed.)  347.) 
4*.  The  Rejoinder. 

The  defendant's  response  to  the  plaintiff's  replication  is 
denominated  the  rejoinder ;  and  it  is  in  general  governed 
by  the  same  rules  as  those  which  relate  to  pleas,  with  the 
additional  qualities  that  it  must  support,  and  not  depart 
from  the  line  of  defence  adopted  in  the  plea ;  and  must  be 
sinfflej  the  statute  allowing  duplicity  in  no  other  pleadings 
hut  pleas.    (1  Chit.  PL  689  ;  V.  C.  1873,  c.  167,  §  24.) 

The  defendant  may  either  demur  to  the  replication,  or 
plead  to  it  by  way  of  traverse,  or  by  way  of  confession  and 
avoidance,  which  indeed  is  true  (with  some  exceptions)  of 
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each  one  of  the  stages  of  the  altercation  after  the  declaration. 
(St.  PI.  138 ;  Id.  (Tyler's  Ed.)  167.) 
5*.  The  Sur-Rejoinder. 

The  sar-rejoinder  is  the  answer  of  the  plaintiff  to  the  de- 
fendant's rejoinder.     It  is  subject  to  the  same  general  rules 
as  the  replication.     (1  Chit.  PI.  690.) 
6*.  The  Rebutter. 

The  rebutter  is  the  defendant's  response  to  the  plaintiff's 
sur-rejoinder,  and  is  subject  to  the  same  general  rules  as  the 
plea  and  the  rejoinder.     (1  Chit.  PI.  690.) 
7*.  The  Sur-Rebutter. 

The  snr-rebutter  is  the  answer  of  the  plaintiff  to  the  de- 
fendant's rebutter,  and  is  governed  by  the  same  general  rules 
as  the  replication  and  the  sur-rejoinder.  (1  Chit.  PI.  690.) 
It  seldom  happens  that  the  pleadings  go  so  far  as  to  a  sur- 
rebutter, or  indeed  beyond  the  replication;  nor  are  any 
names  provided  for  the  alternate  altercations  farther  than 
the  former. 

By  statute  with  us  it  is  enacted,  that  the  rules  may  be  to 
declare,  plead,  reply,  rejoin,  or  for  otherproceedings;  they 
shall  be  given  from  month  to  month.    (V.  C.  1873,  c.  167, 
§4.) 
4<'.  The  Issue. 

The  pleadings  having  been  so  conducted,  (as  is  exemplified 
by  the  statement  which  has  gone  before),  as  to  evolve  some 
question  either  of  fact  or  of  law  disputed  between  the  parties, 
and  mutually  proposed  and  accepted  by  them  as  the  sub- 
ject for  decision,  the  question  so  produced  is  called  the  iasue^ 
because  it  is  at  once  the  remit  and  the  end  {exitus,)  of  the 
pleading.  And  it  remains  next  to  see  how  that  issue  is  to  be 
decided:  (St.  PI.  24-'5,  124,  137,  &c. ;  Id.  (Tyler's  Ed.) 
59,  60, 148, 156  &  seq;  Ante,  p.  548-'9  &  seq,  552-'3  &  seq.) 

Section  iii. 

3*.  The  Decision  of  the  Issue. 

The  pleadings  and  issue  being  adjusted,  and  the  issue  en- 
tered upon  the  record,  the  next  subject  of  consideration  is  the 
manner  in  which  the  issue  is  decided. 

The  m^ode  with  us  of  entering  the  issue  on  the  record  is  so 
entirely  devested  of  all  that  is  artificial  and  superfiuous  as  to 
be  very  sufficiently  exemplified  by  the  rule-book,  {ante,  p.  606,) 
to  which  the  student  is  referred.  See  St.  PL  76 ;  Id.  (Tyler's 
Ed.  Ill  &  seq. 

Before  adverting  to  the  modes  of  deciding  issues,  it  will  be 

expedient  to  explain  some  preliminary  particulars  connected 

therewith,  so  that  the  topics  under  this  head  will  bo,  (1),  These 

Vol.  tv.- 
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certain  preliminary  partdcolars;*  and  (2),  The  modes  of  decid- 
ing issues ; 
W.O. 
1\  Certain  Particalars  Preliminary  to  the  Decision  of  the  Issne. 
These  particulars  relate  to,  (1),  The  arrangement  of  the 
court-docket,  or  list  of  causes  to  be  heard,  and  the  order  of 
hearing  them ;  (2),  Continuances  of  such  as  the  parties  are 
not  ready  to  try ;  (3),  The  removal  of  causes  from  one  State 
court  to  another ;  and  (4),  The  removal  of  causes  from  the 
State  to  the  United  States  courts ; 
W.  C. 

1*.  The  Arrangement  of  the  Court-Docket,  and  the  order  of 
Hearing  Causes;  W.  C. 
1*.  The  Arrangement  of  the  Court-Docket. 

Before  every  term  of  a  circuit  court,  and  every  term  of 
a  corporation  court  designated  for  the  trial  of  civil  causes 
wherein  Juries  are  required^  the  clerk  is  directed  to  make 
out  a  docket  of  the  causes  pending,  including — 
(1),  Cases  of  the  commonwealth ; 
*      (2),  Motions  and  actions,  in  the  order  in  which  the  mo- 
tions were  filed,  or  in  which  the  proceedings  at  rules  in 
the  actions  were  terminated,  docketing  together  as  rufw 
cases  those  not  on  the  docket  at  the  previous  term. 
2®.  The  Order  of  Hearing  Causes. 

Under  the  control  of  the  court,  the  clerk  is  to  set  the 
cases  on  the  docket  to  certain  days,  (with  a  view  to  the  de- 
finite summoning  of  the  witnesses) ;  and  the  docket  is  to  be 
called,  and  the  cases  disposed  of  in  that  orders  except  that 
for  good  cause,  the  court  may  take  up  any  case  out  of 
turn.  (V.  C.  1873,  c.  173,  §  1.) 
2*.  The  Continuance  of  Causes. 

Issues  made  up,  not  at  the  rules,  but  at  the  term  of  the 
court,  and  writs  of  inquiry,  are  to  be  tried  and  executed  at 
that  temij  unless  the  plaintiff  sliall  prefer  to  continue  the 
case,  or  the  defendant  shall  show  good  cause  for  a  continu- 
ance.    (V.  C.  1873,  c.  167,  §  46 ;  Id.  c.  173,  §  6.) 

In  other  cases,  continuances  may  bo  fi:ranted  to  either 
party  for  good  cause  shown;  such  as  the  absence  of  a 
material  witness,  who  has  been  duly  summoned,  &c. 

In  the  first  instance  mentioned,  the  plaintifi  has  the  op- 
tion to  proceed  or  not,  because  as  to  him  the  issue  is  just 
made  up,  and  he  may  not  be  prepared  to  try  it;  and  for 
this  reason  it  is  a  general  rule  that  whilst  the  person  who 
tenders  an  issue  must  come  prepared  to  sustain  it,  and  c^a- 
not  have  a  continuance  without  showing  cause,  he  to  whom 
it  is  tendered  is  always  allowed  an  interval  from  rule-day 
to  rule-day,  or  from  term  to  term,  according  as  it  is  pend- 
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ing  at  rules  or  in  court,  either  to  concert  his  answer,  or  to 
prepare  for  trial. 

As  a  check  upon  the  facility  with  which  judges  have 
sometimes  granted  continuances,  it  is  enacted  that  any  party 
asking  the  court  to  hear  a  case  may,  if  the  court  refuse  to 
hear  it,  have  his  application  spread  upon  the  record,  with  a 
statement  of  the  facts  in  relation  thereto,  (Y.  C.  1873,  c. 
173,  §  3) ;  a  provision  which  seems  intended  rather  to 
operate  upon  the  judge's  fears  of  impeachment  by  the 
General  Assembly,  than  with  a  view  to  any  direct  redress ; 
although  it  may  be  designed  as  the  ground-work  for  a  writ 
oi  procedendo. 
3*.  The  Kemoval  of  Causes  from  one  State  Court  to  Another. 
This  in  England  is  styled  ^^  changing  the  venusy^  the  vicine- 
tu?nj  or  neighborhood,  that  is,  the  county  for  the  trial,  either 
because  the  witnesses  principally  reside  in  another  county, 
or  because  a  strong  popular  prepossession  unfavorable  to 
one  of  the  parties  prevails  in  the  county  where  the  action 
was  first  laid.     (St.  PI.  290-'91 ;  Id.  (Tyler's  Ed.)  276.) 

There  may  be  in  Virginia  also,  a  necessity  for  changing 
the  venue  arising  from  predominant  popular  prejudice  in 
the  county  where  the  suit  is  instituted,  but  no  express  pro- 
vision is  made  in  such  case  for  the  removal  of  the  cause. 
The  only  removal  contemplated  by  our  statutes  is  from  the 
corporation  to  the  circuit  court,  and  from  one  circuit  court 
to  another,  which  last  may  be  supposed  by  implication  to 
embrace  any  proper  cause  for  removal,  and  amongst  others, 
that  of  popular  prejudice,  endangering  the  fairness  of  the 
trial.  See  Darmsdatt  v.  Wolfe,  4  H.  &  M.  246 ;  2  Va.  Cas. 
88 ;  Heg.  Gen.;  Boswell  v.  Flockheart,  8  Leigh,  364. 
W.  C. 
l".  When  the  Cause  is  pending  in  a  Corporation  Court. 

The  removal  may  be  made  by  the  corporation  court  it- 
self to  the  circuit  court  having  Jurisdiction  over  the  corpo- 
ration^  on  the  motion  of  any  party  to  the  cause,  after  twenty 
days'  notice  to  the  adverse  party ;  or  upon  like  motion,  the  cir- 
cuit court,  or  the  judge  in  vacation,  after  like  notice  of  twenty 
days,  may  order  tne  removal.  V.  C.  1873,  c.  170,  §  1 ;  Harri- 
son V.  Middleton,  11  Grat.  527;  Kincheloe  v.  Tracewells, 
Id.  587;  Va,  4;  T.  R.  R.  Co.  v.  Campbell,  22  Grat.  437.) 
2^.  When  the  Cause  is  pending  in  a  Circuit  Court, 

On  the  motion  of  any  party  the  cause  may  be  removed, 
by  order  of  the  court,  to  any  other  circuit  court,  or 
to  the  court  of  the  corporation  for  which  the  former 
circuit  court  is  held;  or  the  judge  of  such  circuit 
court  may  make  such  order  in  vacation.  And  the  order 
may  be  made  by  the  court  without  motion  or  notice, 
when  the  judge  is  so  situated  as  to  render  it  improper,  in 
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his  judgment^  for  him  to  decide  or  preside  at  the  trial  of 
the  cause,  (V.  C.  1873,  c.  170,  §  2);  but  in  general,  the 
petition  and  affidavit  must  specify  the  particular  facts  on 
which  the  application  for  a  change  of  venue  is  founded; 
and  those  facts  should  be  supported  by  the  affidavits  of  dis- 
interested individuals.  (2  Va.  Cas.  88 ;  Boswell  v.  Flock- 
heart,  8  Leigh,  364.) 

In  these  cases  of  removal  the  parties  are  not  subjected 
to  the  expense  of  a  copy  of  the  record ;  but  the  original 
papers  are  transmitted,  together  with  copies  of  all  rules 
and  orders,  and  the  cause  is  proceeded  with  as  if  it  had 
originated  in  the  court  to  which  it  is  removed.  (V.  0. 
1873,  c.  170,  §3.) 
4*.  The  Removal  of  Causes* from  a  State  to  the  United  States 
Circuit  Court. 

The  occasions  when,  and  the  modes  whereby,  causes  may 
be  removed  from  the  State  courts  to  the  United  States  cir- 
cuit court,  have  been  fully  explained,  AnUy  p.  270,  &c.  See 
2  Abb.  U.  S.*  Pr.  33  &  seq ;  Desty's  Fed.  rroced.  p.  58,  § 
639  &  seq. 
2*.  Modes  of  Deciding  Issues. 

Issues,  it  wiU   be  remembered,  are  either  issu^  in  law, 
arising  on  demurrer,  or  issues  in  fact.     (St.  PI.  76,  &c.;  Id. 
(Tyler's  Ed.)  113,  &c.): 
W.C. 
1*.  Issues  in  Law. 

Issues  in  law  are  decided  always  by  the  court.  Previous 
to  1860,  they  might  have  arisen  either  upon  special  or  gen- 
eral demurrer ;  special  demurrer  being  for  matter  of  form 
not  affecting  the  real  merits  of  the  case,  whilst  general  de- 
murrer was  for  mistakes  in  pleading  of  a  more  serious  and 
substantial  kind.  The  general  demurrer  did  not  state  the 
ground  of  objection,  the  special  demurrer  did,  (whence  its 
name),  having  been  required  to  do  so  in  England  by  the 
Stats.  27  Eliz,  c.  5,  and*  Anne,  c.  16  (St.  PL  14r0-'41);  Id. 
(Tyler's  Ed.)  168),  and  formerly  by  corresponding  enact- 
ments in  Virginia;  but  no  demurrer  for  matter  of  merejbrm 
is  now  admitted  in  Virginia,  except  as  to  pleas  in  abatementy 
which  not  being  favored,  are  required  to  be  rigorously  for- 
mal  in  all  respects.  Those  defects  and  imperfections  in 
pleadings  which  formerly  could  be  taken  advantage  of  only 
by  special  demurrer,  cannot  now,  with  us,  he  objected  to  at 
aU.  The  statute  enacts  that,  "  On  a  demurrer  (unless  it  be 
to  a  plea  in  abatement),  the  court  shall  not  regard  any  im- 
perfection or  defect  in  the  declaration  or  pleadings,  whether 
it  has  been  heretofore  deemed  mispleading  or  insufficient 
pleading  or  not,  unless  there  be  omitted  something  so  essen- 
tial to  the  action  or  defence  i^^Xjudgmenty  according  to  law 


PT.  n,  DIV.  IV,  OH.  I,  8B0.  iii.'l    DSCISION  OF  THE  IflSUB.  677 

and  the  very  right  of  the  caiise^  cannot  be  given.  No  de- 
murrer BhaU  be  sustained  because  of  the  omission  in  any 
pleading  of  the  words,  '  this  he  is  ready  to  verify,'  or  '  this  he 
is  ready  to  verify  by  the  record,'  or  '  as  appears  by  the  re- 
cord ;'  but  the  opposite  party  may  be  excased  from  replying, 
demurring,  or  otherwise  answering  to  any  pleading  which 
ought  to  have,  but  has  not  such  words  therein,  until  they  be 
inserted."     (V.  C.  1873,  c.  167,  §  32.     See  Ante,  p.  620.) 

All  demurrers  then  with  us,  (except  as  to  pleas  in. abate 
ment),  must  be  for  matter  of  substance  only,  and  they  are 
directed  to  be  (as  well  as  the  Joinder  therein),  in  the  brief- 
est possible  form,  such  as,  "  the  defendant  (or  plaintiflF)  says 
that  the  declaration  (or  plea,  &c.)  is  not  (or  is)  sufficient 
in  law."     (V.  0.  1873,  c.  167,  §  31.) 

It.  will  be  remembered,  that  upon  a  demurrer  no  objection 
can  be  noticed  unless  it  appear  in,  the  record,  either  on  the 
face  of  the  preceding  pleadings,  or  in  the  writ,  or  some 
specialty  made  a  part  of  the  record  by  oyer.  (1  Chit.  PL 
704-'5;  Sacheverell  v.  Froggatt,  3  Saund.  366,  n  (1).) 
2*.  Issues  i?i  Fact. 

The  common  law  afforded  four  metJwds  of  ascertaining 
or  trying  questions  of  fact,  namely,  (1),  By  jury;  (2),  By 
the  court ;  (3),  By  wager  of  law ;  and  (4),  By  wager  oi  bat- 
tel. As  to  the  several  other  modes  of  trial  enumerated  by 
Mr.  Stephen,  after  Blackstone  and  other  writers,  (St.  PL 
77 ;  Id.  (Tyler's  ed.)  114,)  they  are  not  modes  of  trial,  but 
modes  of  proof.  The  canse  is  manifestly  not  tried  by  the 
record  in  the  same  sense  in  wliich  it  is  tried  by  a  jury  or  by 
the  court.  Nor  in  like  manner  is  it  tried  by  certificate,  nor 
by  ivitnesses,  nor  by  inspection. 

The  two  last  modes  of  trial  named  above,  namely,  by 
wager  of  law,  and  by  wager  of  battel,  have  never  been  in 
use  in  Virginia,  and  are  considered  as  repealed  by  that  pro- 
vision in  onr  BiU  of  Rights  (Va.  Const.  1869,  Art.  I,  §  13,) 
which  declares  that  "in  controveraies  respecting  property, 
and  in  suits  between  man  and  man,  the  trial  by  jury  is  pre- 
ferable to  any  other,  and  ought  to  be  held  sacred."  Both 
these  ancient  methods  of  trial  have  been  abolished  in  Eng- 
land by  statute,  wager  of  battel  by  59  Geo.  Ill,  c.  46,  (in 
A.  D.  1819,)  induced  by  the  case  of  Ashford  v.  Thornton, 
(1  B.  &  Aid.  (4  E.  C.  L.)  405) ;  and  wager  oflawhjSii:4t 
Wm.  I\r,  c  42,  (A.  D.  1834.)  The  only  two  modes  of 
trial,  therefore,  at  present  existing,  whether  in  England  or 
in  Virginia,  are : 

(1),  Trial  by  jury ; 

(2),  Trial  by  the  court. 

But,  natwitlistanding  what  Blackstone  and  Stephen  de- 
nominate Tnodes  of  trial,  by  record,  certificate,  inspection, 
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and  witnesses,  are  modes  of  proof ^  and  not  of  trial;  and  al- 
though trial  by  wager  of  law  and  wager  of  battel  no  longer 
exist,  it  will  yet  be  expedient  to  explain  the  nature  of  each  of 
them  under  the  general  heads  of,  (1),  Modes  of  trial,  errone- 
ously 80  called ;  (2),  Modes  of  trial  abolished  or  ceased  to 
exist ;  and  (3),  Existing  modes  of  trial; 
W.  C. 
,     1*.  Modes  of  Trialy  erroneously  so  called  ;  W.  0. 
1'.  Trial  hy  the  Record, 

This  mode  of  trial,  or  as  we  should  say,  mode  of  proof 
applies  to  cases  where,  in  any  action,  issue  is  joined  upon 
the  plea  of  nvl  tiel  record  (no  such  record),  one  party  al- 
leging and  the  other  denying  the  existence  of  a  record- 
The  trial  is  not  by  a  jury,  but  hy  the  courty  and  the  only 
admissible  proof  is  the  production  of  the  record,  or  of  a 
duly  authenticated  copy  of  it,  unless  indeed  the  record  be 
destroyed,  when  secondary  evidence  of  it  may  be  admit- 
ted. (St.  PL  101-'2 ;  Id.  (Tyler's  ed.)  130 ;  3  Bl.  Com. 
331;  Buck  v.  Trigg,  2  Wash.  216;  Eppes  v.  Smith,  4 
Munf .  466  ;  Gee  v.  Hamilton  &  ux,  6  Munf .  32 ;  Wood's 
Case,  4  Hand.  329 ;  Greenesville  Just's  v.  Williamson,  12 
Leigh,  93 ;  V.  C.  1873,  c.  172,  §  11  to  14.) 
2'.  Trial  by  Inspection. 

Trial  by  inspection,  as  a  mode  of  proof  occurs  when 
the  point  or  issue  being  evidently  the  object  of  the  senses^ 
the  court,  upon  its  own  view,  shall  decide  the  matter  in 
dispute.  The  trial,  therefore,  \&by  the  courts  and  the  in- 
spection is  only  the  medium,  of  proof  whereby  the  opinion 
of  the  court  is  determined.  It  applies  as  a  mode  of  proof 
in  several  cases  at  common  law,  of  which  it  will  suffice  to 
mention  one,  namely,  where  a  plea  of  infancy  is  presented 
to  a  contract  ofrecordy  in  which  case  the  fact  or  infancy- 
must  be  established  by  the  inspection  of  the  defendant's 
person  by  the  court.  (Bl.  Com.  331-'2;  1  Insts.  Com.&; 
Stat.  Law,  495.) 
3'.  Trial  by  Certificate. 

Trial  by  certificate,  or  rather  proof  by  certificate,  is 
allowed  in  cases  where  the  evidence  of  the  person  certify- 
ing is  the  only  proper  criterion  of  the  point  in  dispute. 
The  trial,  however,  in  such  case,  is  by  the  courts  the 
certificate  being  like  the  record,  the  medium,  of  proof 
only.  The  instances  where  the  proof  is  by  certificate^  at 
common  law.  are  enumerated  by  Blackstone,  (3  Bl.  Com. 
333  &  seq.) ;  but  none  of  these  are  applicable  with  us, 
nor  is  it  believed  that  any  fact  is  permitted  to  be  proved 
with  us  by  certificate^  except  it  be  the  authenticity  of  a 
copy  from  a  record,  which  is  proved  by  the  certificate  of 
the  clerk  or  other  custodian  of  the  record,  (V.  C.  1873,  c. 
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172,  §  5, 15, 16);  or  the  publication  of  an  order  of  publica- 
tion, which  may  be  proved  by  the  certificate  of  the  editor 
of  the  newspaper  in  whieh  it  is  printed ;  but  these  are 
collateral^  not  principal  matters.  For  the  sake  of  illus- 
tration, one  case  may  be  mentioned  where  at  common 
law  a  principal  fact  may  be  proved  by  certificate,  namely, 
where  in  an  action  of  dower,  the  heir  denies  that  the 
widow  claiming  dower  was  ever  lawfully  married  to  the 
ancestor,  and  the  issue  is  joined  upon  the  averment  ne 
ungues  decouple  en  loial  matrimonie^  L  e.  never  accouplod 
to  her  alleged  husband  in  lawful  matrimony.  The  issue 
is  tried  by  t/ie  court,  but  the  only  admissible  proof  is  the 
certificate  of  the  diocesan  of  the  place  where  the  parish 
church  in  which  the  marriage  is  alleged  to  have  taken 
place  is  situated.  (8  BL  Com.  835;  S.  PI.  102;  Id. 
(Tyler's  Ed.)  130.) 

4'.  Trial  by  Witnesses. 

The  trial  by  witnesses  is  by  the  court;  it  is  the  proof 
only  which  is  by  witnesses.  Proof  by  witnesses  is  the 
most  common  method  of  proof,  whether  the  tried  be  by 
the  court  or  by  a  jury.      But  the  cases  contemplated  by 

•  what  the  text-writers  inaccurately  denominate  trial  by  wit- 
nesses, are  a  few  very  special  ones,  where  the  court  hears 
the  witnesses  instead  of  a  jury,  and  determines  th^  fojcL 
The  most  prominent  instance  is  in  an  action  of  dower, 
where  the  issue  is  upon  the  death  of  the  hu^vkd;  and 
it  is  said  that  if,  upon  hearing  the  testimony  of  the  wit- 
nesses, the  court  is  unable  to  satisfy  itself  it  may  in  its 
discretion,  send  the  parties  to  the  country ^  that  is,  to  a 
iury.  (St.  PI.  103;  Id.  (Tyler's  Ed.)  131;  8  Bl.  Com.  336.) 
2®.  Modes  of  Trial  abolished,  or  which  have  ceased  to  exist ; 
W.  C. 

1'.  Trial  by  Wager  of  Law, 

This,  like  wager  of  battel,  is  truly  a  m^de  of  trial.  It 
is  founded  upon  a  note-worthy  tendency  in  English  juris- 
prudence, to  substitute  presumption  for  proof ;  a  ten- 
dency proceeding  apparently  from  a  settled  distrust  of 
human  veracity,  and  of  the  possibility  of  arriving  at  the 
precise  truth  by  means  of  a  cross-examination,  and  the 
comparison  of  testimony. 

Trial  by  wager  of  law  is  founded  on  the  idea  of  the 
practical  value  of  character.  It  supposes  that  in  certain 
instances  where  no  etrongprima  facie  case  is  made  against 
a  defendant,  if  he  can  procure  a  number  of  his  neighbors 
to  attest  his  credibility,  the^ra&a&t7iV^  of  his  being  credible 
is  so  great  that  his  denial  of  his  liability  shall  sufiice  to 
repel  it. 

The  most  important  and  best  established  of  the  cases 
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where  this  mode  of  trial  is  applicable*  is  the  issue  of  nil 
debeij  arising  in  an  action  of  debt  on  mnple  contract^  and 
the  issue  of  non  deiinety  in  an  action  of  detinue.  In  the 
declaration  in  those  actions,  as  in  almost  all  others,  the 
plaintiff  concludes,  it  will  be  remembered,  by  offering  his 
suite  J  (of  which  the  ancient  meaning  was  followers  or  wit- 
nesses^ though  the  words  are  now  retained  as  a  mere  form,) 
to  prove  the  truth  of  his  claim.  On  the  other  hand,  if 
the  defendant,  by  a  plea  of  nil  debet  or  non  detinetj  deny 
the  debt  or  detention,  he  may  conclude  by  offering  to  es- 
tablish the  truth  of  such  plea  *'*' against  the  plaintiff  and 
his  suite  in  such  manner  as  the  court  shall  direct^  Upon 
this,  the  court  awards  the  wager  of  law.  (See  the  form 
of  such  issue  and  award  of  trial.  (Co.  £nt.  119  a;  lal. 
Ent.  467 ;  3  Chitty's  PL  964  ;  Barry  v.  Robinson,  1  Bos. 
&  Pul.  N.  R.  297;  King  v.  Williams,  2  B.  &  Or.  (9  E. 
C.  L.)  638) ;  and  the  form  of  this  proceeding,  when  so 
awarded,  is  that  defendant  brings  into  court  with  him 
eleven  of  hi^  neighbors^  (called  compurgators^)  and  for 
himself  makes  oath  that  he  does  not  owe  the  debt,  or  de- 
tain the  property  as  alleged ;  and  then  the  eleven  also 
swear  tliat  they  believe  Kim  to  speak  truth  ;  and  the  de- 
fendant is  then  entitled  to  judgment.  (3  Bl.  Com.  343; 
St.  PI.  103;  Id.  (Tyler's  Ed.)  131-'2.) 

It  is  to  be  observed  witli  respect  to  this  mode  of  trial, 
that  though  tlie  defendant  has  thus  the  privilege  of  resort- 
ing to  it,  he  is  not  obliged  to  do  so.  He  is  at  liberty,  if 
he  pleases,  to  put  himself  upon  the  country^  the.  trial  by 
jury  being  a  mode  of  decision  always  applicable  to  the 
same  questions  on  which  law  may  be  waged^  and  the  mode 
which,  in  fact,  even  at  common  law,  is  in  modem  practice 
always  applied  to  them.     (St.  PL  103 ;  (Tyler's  Ed.)  132.) 

The  effect  of  the  liability  to  have  the  general  issue  ia 
these  two  actions  determined  upon  a  trial  by  wager  of 
lawy  was  to  banish  them  from  common  use  in  England,  so 
that  few  early  precedents  of  either  are  to  be  found  in  the 
English  books.  The  action  of  debt  on  simple  contract 
was  substituted  in  practice,  for  the  most  part,  by  trespass 
on  the  case  in  assumpsit^  and  the  action  of  detinue  by  the 
action  of  trespass  on  the  case  in  trover. 

It  will  be  remembered,  that  trial  by  wager  of  law  is 
abolished  in  England  by  the  statute  3  &  4  Wm.  IV,  c. 
42 ;  and  that  having  never  practically  been  in  use  in  Vir- 
ginia, it  is  understood  to  have  been  done  away  with  by 
our  first  bill  of  rights.  (Va.  Const.  1869,  Art.  I,  §  13.) 
2'.  Trial  by  Wager  ofJBattel. 

This  mode  of  trialy  (for  it  is  properly  such)  seems  to 
have    owed    its  original  primarily  to   that   tendency. 
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already  observed  upon,  to  Bubstitnte  presumption  for 
proof;  and  secondarily  to  the  nfiilitarj  spirit  of  our 
English  ancestors,  joined  to  a  saperstitioiis  frame  of  mind;, 
it  being  in  the  nature  of  an  appeal  to  providence,  under 
an  apprehension  or  hope,  (however  presumptuous  and  un- 
warrantable), that  heaven  would  give  the  victory  to  him 
who  had  the  right.  It  seems  to  have  been  a  usage  com- 
mon to  all  the  Teutonic  nations  thus  to  decide  all  con- 
tests of  right  by  the  sword,  distinct  traces  of  it  being 
found  amongst  the  Germans  not  very  long  after  the 
Bomans  first  became  acquainted  with  them,  and  also 
amongst  the  ancient  Goths  in  Sweden.  (3  Bl.  Com.  387.) 

This  mode  of  trial  was  introduced  into  England  among 
other  Norman  customs,  by  William  the  Conqueror;  but 
was  only  used  in  three  cases,  one  military,  one  criminal,, 
and  one  civil.  The  first  in  the  oourt-^nartialy  or  court  of 
chivalry  and  honor;  the  second  in  appeals  of  felony  ;  and 
the  third,  upon  issue  joined  in  &torit  of  right,  the  last  and 
most  solemn  decision  of  the  common  law  upon  titles  to 
real  property.  The  reasons  assigned  for  allowing  it  in  this- 
last  case  are:  (1),  The  frequent  complexity  and  obscurity 
of  the  facts  involved  in  the  Toere  right  of  property,  which 
was  in  issue  in  the  action;  (2),  The  death  of  witnesses,  or 
other  defect  of  evidence,  which  in  the  lapse  of  time  was 
liable  to  occur;  and  (3),  The  precedent  afforded  by  the 
contest  between  David  and  Goliath !  (3  Bl.  Com.  337-'8.> 

The  last  trial  by  battel  that  was  waged  in  a  writ  of  right 
(though  there  was  afterwards  one  in  the  court  of  chivalry 
in  1631;  and  another  in  the  county-palatine  of  Durham, 
in  1638),  was  in  the  13th  year  of  Queen  Elizabeth,  (A.  D,, 
1571),  of  which  a  full  account  is  given  by  Sir  James  Dyer 
(Lowe  &  als  v.  Paramour,  3  Dyer,  301  a),  which,  with 
many  additional  particulars  derived  from  other  sources, 
Blackstone  has  embodied  in  his  commentaries,  (3  Bl. 
Com.  338  &  seq.)  But  although  these  were  the  last  cases 
in  which  the  trial  by  battel  actnaUy  took  place,  the  mode 
of  trial  was  invoked  so  recently  as  1818,  in  the  case  of 
Ashford  v.  Thornton,  1  B.  &  Aid.  (4  E.  C.  L.)  405,  and 
the  combat  did  not  occur,  simply  because  the  appellant 
(it  was  an  appeal  for  murder),  did  not  choose  to  accept 
the  gage  of  battel;  and  thereupon,  by  statute,  59  Geo. 
Ill,  c.  46,  wa^er  ofhattd  was  abolished. 

This  mode  of  trial  never  practically  existed  in  Virginia^ 
and  is  generally  conceded  to  have  been  abolished  by  the 
effect  of  the  Bill  of  Eights  of  1776.  (Va.  Const.  1869^ 
Art.  I,  9  13.) 
3«.  Modes  ot  Trial  still  Subsisting ;  W.  C. 
1'.  Trial  hy  the  Court. 
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The  court,  as  we  have  seen,  tries  all  matters  which  are 
to  be  ascertained  by  the  record^  by  impection,  by  certifi- 
cate^ and  by  vntnesses^  in  the  peculiar  sense  intended  in 
this  connection  and  already  explained,  (AnUj  p.  679).  In 
all  other  common  law  causes  disputed  facts  are  ascertained 
by  a  jury,  always  at  common  law,  and  with  only  a  few 
exceptions,  by  statute. 
-2'.  Trial  by  Jury. 

In  Virginia,  and  generally  in  these  States,  we  are  so  ac- 
customed to  juries  of  twelve  inen  that  we  are  apt  to  lose 
sight  of  the  fact  that,  whilst  that  was  a  favorite  number 
of  the  common  law,  in  wliich  Lord  Coke  finds  surprising 
virtue,  and  ample  sanction  in  the  fact  that  there  were 
twelve  apostles,  twelve  tribes,  twelve  stones,  &c.,  (3  Th. 
Co.  Lit.  459,)  yet  it  is  not  a  necessary  number ;  and  even 
in  England,  whilst  lorits  of  right  were  in  use  to  recover 
lands,  the  issue  in  that  sort  of  proceeding  was  always  to 
be  tried  by  wager  of  battel^  (until  that  was  abolished,)  or 
at  the  option  of  the  tenant  by  the  grand  assize^  which  is  a 
jury  oi  sixteen  persons  J  {Ante,  p.  340,)  chosen  in  a  peculiar 
manner.  This  improvement  in  the  law  originated  in  the 
time  of  Henry  II,  (the  only  mode  of  trial  previously  al- 
lowed in  a  lorit  of  right  being  by  wager  of  battel,)  and 
Blackstone  conjectures  that  it  was  adopted  upon  the  re- 
commendation of  Glanvil,  who  was  Henry's  chief  justici- 
ary. (8  Bl.  Com.  341,  361;  St.  PI.  101,  n  (14);  Id. 
{Tyler's  ed.)  129.) 

But  the  great  and  favorite  agency  upon  which  the  com- 
mon law  relies  to  determine  contested  facts  is,  a  jury  of 
twelve  men,  liberos  et  legates  homines,  as  they  are  fondly 
denominated  by  the  old  writers.  And  it  now  remains  to 
trace  the  proceedings  in  the  trial  by  jury,  per  pais,  or  by 
the  country,  as  it  is  also  called. 

In  order  to  get  a  more  comprehensive  view  of  the  sub- 
ject than  can  be  here  presented,  the  student  is  requested 
to  read  Blackstone's  chapter  upon  trial  by  jury,  (3  BL 
Com.  349  &  seq,)  and  Mr.  Stephen's  exposition  of  pro- 
•ceedings  at  nisiprius,  (St.  PL  78  &  seq ;  Id.  (Tyler's  ed.) 
115  &  seq.) 

It  is  proposed  now  to  advert  to  some  practical  topics, 
v^hich  it  is  hoped  will  develope  our  own  law  upon  this  con- 
stantly recurring  and  most  important  mode  of  trial.  Tliis 
will  be  done  under  the  heads  following : 

(1),  The  mode  of  constituting  and  summoning  juries  in 
Tirginia ; 

(2),  The  proceedings  before  the  jury ; 

(3),  The  verdict ; 

(4),  Several  incidents  which  may  attend  the  trial ;  and, 
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(5),  The  modes  of  avoiding  the  effect  of  a  verdict ; 
W.  C. 
1«.  The  Mode  of  Constitutinff  and  Sum/fnxming  Juries. 

The  discussion  of  the  mode  of  constituting  and  sum- 
moning juries  demands  the  exposition  of,  (1),  The  quali- 
fications of  jurors ;  (2),  The  persons  exempt  from  jury 
service ;  (3),  When  exceptions  to  a  juror  may  be  taken ; 
(4),  The  mode  of  summoning  jurors ;  (6),  The  waiver  of 
a  jury,  or  the  number  reduced  by  consent;  (6),  The 
mode  of  paying  jurors ;  (7),  Frauds  connected  with  jury 
service,  and  neglect  of  the  officer ;  and  (8),  Rules  of 
conduct  as  to  jurors. 
W.  C. 
1**.  The  Qualifications  of  Jurors. 

The  Virginia  Constitution  of  1869  provides,  (Art. 
HI,  §  3,)  Aat  "  all  persons  entitled  to  vote  and  hold 
office^  and  none  others,  %hall  he  eligible  to  sit  as  jurors  ;^^ 
and  the  statute  in  pursuance  thereof  enacts,  (Y.  C.  1873, 
c.  158,  §  1,)  that "  all  male  citizens,  twenty-one  years  of 
age^  and  not  over  sixty ^  who  are  entitled  to  hold  office 
under  the  constitution  and  laws  of  this  State,  shall  he 
liable  to  serve  as  jurors,  except  as  hereinafter  provided," 
(Sand's  Case,  21  Grat.  8, 71) ;  and  a  party  is  not  the  less 
qualified  to  be  a  juror  if  he  possesses  the  constitutional 
qualifications  of  a  vote,  because  he  has  not  been  regis- 
tered and  has  not  voted.  (Craft's  Case,  24  Grat.  602.) 
2^.  Persons  exempt  from  Jury  service. 

The  persons  exempt  from  jury  service  are  the 
governor  and  lieutenant-governor  of  the  State,  practis- 
ing attomies,  licensed  practising  physicians,  officers  of 
any  court,  telegraph-operators  actually  engaged  in  any 
office,  professors,  futors^,  and  pupils  of  public  semi- 
naries of  learning,  ministers  of  the  gospel,  and  a  num- 
ber of  other  persons.  (V.  C.  1873,  c.  158,  $  2;  Id.  c. 
22,  §  2,  3.) 
3**.  When  exceptions  to  a  juror  may  be  taken. 

On  motion  of  either  party,  the  court  shall  examine 
on  oathj  (on  the  voir  dire  or  vrai  dire^  to  speak  truly, 
as  the  technical  phrase  is),  any  person  who  is  called  as 
a  juror  in  the  cause  to  know  whether  he  is  related  to 
either  party,  or  has  any  interest  in  the  cause,  or  has 
expressed  or  formed  any  opinion,  or  is  sensible  of  any 
bias  or  prejudice  therein ;  and  the  party  objecting  to 
the  juror  may  introduce  any  other  competent  evidence 
in  support  of  the  objection ;  and  if  it  shall  appear  to 
the  court  that  the  juror  does  not  stand  indifferent, 
another  shall  be  drawn  or  called ;  and  placed  in  his 
stead  for  the  trial  of  that  cause.     But  no  exception  is 
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to  be  allowed  against  any  juror  after  he  is  sworn  upon 
the  jury,  on  account  of  his  age  or  other  legal  disability,. 
unless  by  leave  of  court.     And  so  also,  it  is  enact^ 
that  no  irregularity  in  any  writ  of  venire  facias^  or  in 
the  drawing,  summoning,  returning  or  impannelling  of 
jurors,  shall  be  sufficient  to  set  amde  a  verdictj  unless 
the  party  making  the  objection  was  injured  by  the  ir- 
regularity, or  unless  the  objection  was  made  before  the 
swearing  of  the  jury.     (V.  0.  1873,  c.  168,  §  19  to  21 ; 
Booth's  Case,  16  Grat.  619 ;  Parsons  v.  Hooper,  16 
Grat   64.) 
4^.  Mode  of  Summoning  Jurors;  W.  C. 
1*.  General  Jiuries;  W.  C. 
1^.  Mode  of  Designating  Persans  from  whom  jurors^ 
are  to  be  taken. 

The  judge  of  each  county  and  corporation  court  is 
required  annuallyy  at  the  May  or  June  term  of  his 
court,  to  prepare  a  list  of  such  inhabitants  of  the 
county  or  corporation  not  exempt  from  jury  service, 
as  he  shall  think  well  qualified  to  serve  as  jurors, 
being  persons  of  sound  judgment,  and  free  from  legal 
exception ;  including  not  less  than  one  for  every  one 
hundred  inhabitants  of  each  magisterial  district  or 
ward,  so  that  the  whole  number  shall  be  at  least  one 
hundred,  and  not  exceeding  three  hundred.  Thi& 
list  the  clerk  is  to  keep,  subject  only  to  the  inspec- 
tion of  the  judge,  who  may  add  thereto  the  namea 
of  persons  liable  to  serve,  or  strike  off  the  name  of 
any  person  convicted  of  any  scandalous  ofiFence,  or 
guilty  of  any  gross  immorality.  The  names  being 
written  on  separate  papers  or  ballots,  arc  to  be  rolled 
up  so  as  not  to  be  visrble  from  the  out-side,  and  to 
be  as  near  alike  as  possible,  and  kept  in  a  secure  box 
by  the  clerk,  which  is  to  be  opened  only  upon  the 
order  of  the  judge.  (V.  C.  1873,  c.  168,  §  3  to  5.) 
2^.  Mode  of  Selecting  the  Jurors  to  be  sum/numed  for 
any  Circuit,  County,  or  Corporation  Court. 

They  are  to  be  selected  for  each  term  (except  in 
cases  of  felony),  thus:  the  clerk  of  every  county  or 
corporation  court,  at  least  ten  days  before  any  term 
of  a  court  at  which  a  jury  may  be  wanted,  is  re- 
quired to  issue  a  writ  of  venire  facias  for  sixteen 
jurors,  or  a  greater  number  if  the  court  where  they 
are  to  serve  shall  so  order,  to  attend  on  the  first,  or 
such  other  day  of  the  court  as  it  shall  appoint ;  the 
clerk  of  the  circuit  court  notifying  the  clerk  of  the 
county  or  corporation  court  in  writing,  twenty  days 
at  least   before  their   attendance  is  required,  how 
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many  jurors  are  wanted,  and  of  the  time  and  place 
at  wliich  they  are  to  attend.  It  is  then  the  duty  of 
the  clerk  of  the  county  or  corporation  court,  not  less 
than  seven,  nor  moi*e  than  ten  days  before  the  jurors 
are  required,  in  the  presence  of  the  judge,  if  prac- 
ticable, if  not,  of  the  commonwealth's  attorney,  or 
one  of  the  commissioners  in  chancery  of  the  circuit 
court  of  the  county  or  corporation,  to  cause  the  pro- 
per number  of  jurors  to  be  drawn  from  the  box, 
whose  names  are  to  be  inserted  in  the  writ  of  venire 
Judas  already  issued,  and  the  writ  delivered  to  the 
proper  officer,  whose  duty  it  is  to  summon  each  juror, 
at  least  three  days  before  he  is  required  to  attend. 
And  if  in  drawing  the  ballots,  any  one  bears  the 
name  of  a  person  exempted  by  law,  or  known  to  be 
.  unable,  by  reason  of  sickness,  absence  or  other  cause, 
to  attend  as  a  juror,  or  who  has  been  stricken  from 
the  list,  another  shall  be  drawn  in  his  stead.  And 
no  one  who  has  actually  attended  and  served  as  a 
juror,  shall  be  liable  to  be  drawn  again,  during  the 
same  year,  unless  all  the  other  persons  whose  names 
are  in  the  jury-box,  have  also  been  drawn  to  serve 
during  such  year.  (V.  C.  1873,  c.  168,  §  7  to  11.) 
8\  Mode  of  Selecting  Jurors  for  each  Case. 

From  the  jurors  summoned  and  attending,  those 
required  for  the  trial  of  causes  are  selected  by  lot. 
(V.  C.  1878,  c.  158,  §  13.).  And  when  by  reason  of 
challenge  or  otherwise,  a  sufficient  number  of  jurors 
cannot  be  had  for  the  trial  of  any  case,  the  court  shall 
cause  the  jurors  to  be  returned  from  the  bystanders, 
or  from  the  county  or  corporation  at  large,  by  means 
of  a  venire  facias,  in  which  shall  be  inserted  such 
names  as  the  judge  shall  furnish,  unless  he  shall 
think  fit  to  dispense  with  a  list  of  names.  (Y.  0. 
1878,  c.  158,  §  17.) 

Any  court  may,  during  term,  issue  writs  of  venire 
facias  for   additional  jurors  if  needed,  to  be  sum- 
moned from  a  list  furnished  by  the  judge.     (V.  C. 
1878,  c.  158,  §  12.) 
2^.  Special  Juries. 

A  special  jury  may  be  allowed  by  any  court,  to  be 
formed  as  follows,  viz:  A  panel  shall  be  made  of 
twenty  qualified  jurors,  to  be  summoned  from  a  list  to 
be  furnished  by  the  judge  of  the  court,  upon  an  order 
made  for  the  purpose,  from  which  panel  sixteen  shall 
be  chosen  by  lot  (either  designating  the  sixteen  to  be 
taken  or  the  four  to  be  excluded  ;  (Bristow's  Case,  15 
Orat.  634) ;  and  then  the  parties,  beginning  with  the 
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plaintiffs  attorney,  shall  alternately  strike  off  one  nn- 
til  the  number  is  reduced  to  twelve,  which  number 
shall  compose  the  jury  for  the  trial  of  the  case.     (V. 
C.  1873,  c.  168,  §23.) 
5^.  Waiver  of  a  Jury,  or  the  Number  Reduced  by  Con« 
sent. 
In  any  civU  casCy  unless  one  of  the  parties  demand  a 
jury,  the  whole  matter  of  law  and  fact  may  be  heard 
and  determined,  and  judgment  given  by  the  court    And 
by  consent  of  parties,  entered  of  record,  the  jury  may 
consist  of  severiy  or  even  of  three.   In  the  latter  case  the 
plaintiff  is  to  select  one  person,  eligible  as  a  juror,  the 
defendant  another,  and  the  two  so  selected  a  thirdj  who 
shall  be  considered  a  jury  in  the  case,  taking  the  oath 
of  jurors,  and  any  two  concurring  shall  render  a  verdict 
under  the  instruction  of  the  court  in  like  manner  and 
to  the  like  effect  as  a  jury  of  twelve.     (V.  C.  1873,  c* 
158,  §  36.) 
6^.  Mode  of  Paying  Jurors. 

Jurors  in  civil  and  misdemeanor  cases  are  paid  one 
dollar  for  each  day  of  actual  attendance;  in  cases  of 
misdemeanor  out  of  the  State  treasury;  and  in  civil 
cases  out  of  the  treasury  of  the  county  or  corporation. 
But  if  the  juror,  although  he  attend,  does  not  serve  on 
.  any  jury  he  is  paid  but  fifty  cents,  and  il  he  depart 
without  leave  of  court  he  is  to  have  nothing.  (V.  C» 
1873,  c.  158,  §  26  to  31.) 
7^.  Penalties  for  Frauds  cojinected  with  Jury-Service  and 
Neglect  of  Officer. 

r  or  any  neglect  by  any  officer  connected  with  the 
drawing  or  summoning  of  jurors,  a  fine  not  exceeding 
twenty  dollars  may  be  imposed  by  the  court.  (V.  C. 
1873,  c.  158,  §  22.) 

For  any  fraud  in  any  way  in  the  drawing  of  jurors, 
the  party  guilty  is  liable  to  a  fine  not  exceeding  five 
thousand  dollars.     (V.  C.  1873,  c.  158,  §  32.) 
8^.  Rules  of  Conduct  as  to  Jurors ;  W.  C. 
1^  No  person  is  to  serve  as  a  juror,  except  in  trials  for 
felony,  at  any  term  of  the  court,  during  which  any 
cause  of  his  to  be  tried  by  a  jury,  shall  have  been 
or  is  expected  to  be  tried.     (V.  0.  1873,  c.  158,  f 
38.) 
2^  A  juror  knowing  anything  relative  to  the  fact  in  issue 
shall  disclose  the  same  in  open  court.     (Y.  0.  1873^ 
c.  158,  §  38.) 
8^  After  a  jury  has  been  impannelled,  no  sheriff  or  other 
officer  shall  converse  with  or  permit  any  one  else  to 
converse  with  any  juror  unless  by  leave  of  the  court. 
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(V.  C.  1873,  c.  158;    PhiUps'  Case,  19  Grat.  634;; 
Crim.  Synops.  263.) 
2*.  Proceedings  before  the  Jury ;  W.  C. 
1^.  The  Statement  of  the  Cause  to  the  Jury. 

The  practice  is  for  the  counsel  of  that  party  who  has 
the  right  to  open  and  conolnde  the  cause  (usually  the* 
plaintiff),  to  state  the  general  nature  of  the  action  and 
the  issue  to  be  tried  very  briefly,  but  in  a  manner  so- 
perspicuous  as  to  enable  the  jury  to  discern  the  point 
or  points  involved  in  the  case,  and  to  understand  clearly 
the  drift  and  application  of  the  evidence.  The  opposing 
counsel  then  makes  a  similar  statement,  and  his  object 
also  ought  to  be  to  present  to  the  jury  as  distinctly  as 
possible  the  points  which  they  will  have  to  determine. 
A  long  opening  statement  on  either  side  is  to  be  depre- 
cated, and  especially  ought  all  remarks  upon  testimony 
not  yet  submitted  to  be  forborne.  Brevity  is  by  no 
means  to  be  lost  sight  of;  but  if  the  statement  is  to  be 
of  any  use  at  all,  it  is  not  to  be  so  brief  as  to  be  ob- 
scure. Counsel  should  labor  to  present  the  case  clearly 
to  the  jury  in  the  shortest  possible  compass;  but  it 
ought  to  he  presented  clearly,  as  to  the  salient  points  to- 
which  the  attention  of  the  jury  is  to  be  particularly  di- 
rected in  the  investigation  which  is  to  follow. 
2^.  The  Evidence  to  be  Submitted  to  the  Jury. 

The  doctrines  touching  evidence  are  of  too  ^eat  ex- 
tent and  variety  to  be  treated  here  at  length.  Nothing 
can  be  presented  but  a  very  brief  outline  of  some  of 
the  most  prominent  topics,  rather  with  a  view  to  prompt 
the  future  inquiries  of  the  student  than  to  convey  pre- 
sent information  for  practical  use.  What  is  to  be  said 
on  the  subject  will  be  disposed  under  the  following 
heads,  namely,  (1),  The  modes  of  procuring  the  attend- 
ance of  witnesses;  (2),  The  objections  to  witnesses; 
(3),  The  oath  of  witnesses ;  (4),  The  mode  of  examining 
witnesses ;  (5),  The  rules  of  evidence ;  (6),  Bills  of  ex- 
ceptions; and  (7),  The  considerations  which  ought  to- 
regulate  the  application  of  the  evidence  to  the  cause; 
W.C. 
1*.  The  Modes  of  Procuring  the  Attendance  of  Wit- 
nesses. 

The  usual  mode  of  obtaining  the  attendance  of  a 
witness  is  by  means  of  a  summons  called  a  euipoma^ 
which  is  issued  upon  the  demand  of  either  party,  by 
the  derk  of  the  court,  commanding  the  proper  officer 
to  summon  the  witness  whose  attendance  is  desired 
to  attend  at  the  time  and  place  indicated,  to  give  evi- 
dence before  the  court,  expressing  on  whose  behalf^ 
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and  in  what  case,  or  about  what  matter  the  witness  is 
to  attend.  (Y.  C.  1873,  c.  172,  §  26 ;  Id.  c.  166,  §  2.) 
And  when  it  appears  by  affidavit,  that  a  writing  or 
document  in  the  possession  of  a  person,  not  a  party  to 
the  controversy,  is  material  and  proper  to  be  pro- 
duced, the  courts  or  the  jvdge  in  vacationj  may  order 
the  clerk  to  issue  a  stdposna  ctucee  tecutn^  to  compel 
such  production  at  the  time  and  plac-e  to  be  specified 
in  the  order.  (V.  C.  1873,  c.  172,  $  27.)  The  ordi- 
nary subpcma  is  obtained  at  the  pleasure  of  the  party; 
the  etibpcsna  duces  tecum  only  by  order  of  the  court 
or  judge. 

If  the  witness,  after  being  served  with  such  sum- 
mons, fail  to  attend  to  give  evidence,  or  to  produce 
such  writing,  the  court,  on  proof  that  there  was  paid 
to  him,  (if  it  was  required  by  endorsement  on  the 
process,)  a  reasonable  time  before  he  was  required  to 
attend,  the  allowance  of  one  day's  attendance,  and 
his  mileage  and  tolls,  shall,  after  a  service  of  a  notice 
to,  or  nile  upon  him,  to  show  cause  against  it,  (if  no 
sufficient  cause  be  shown  against  it,)  fine  him  not  ex- 
ceeding $20,  to  the  use  of  the  party  for  whom  he  was 
summoned ;  and  the  court  may  proceed  by  attaching 
his  person  to  compel  him  to  attend  and  give  his  evi- 
dence ;  and  the  witness  shall  moreover  be  liable  to 
any  party  aggrieved  for  damages.  (V.  C.  1873,  c. 
172,  §  28  ;  Gr.  Ev.  §  314  &  seq;  Id.  §  319.) 

And  if  he  attend,  and  yet  refuse  to  be  sworn,  or  to 
give  evidence,  or  to  produce  any  writing  required,  the 
court  may  commit  him  to  jail,  to  remain  until  he  shaU, 
in  the  custody  of  the  jailor,  give  such  evidence  or  pro- 
duce such  writing.     ( V .  0.  1873,  c.  172,  §  29.) 

Provision  is  also  made  for  taking  the  depositions  of 
witnesses,  to  be  read,  however,  only  in  case  it  shall  ap 
pear  at  the  trial  that  the  witness  cannot  reasonably 
attend  in  person  ;  the  causes  which  shall  suffice  to  ex- 
cuse the  personal  attendance  being  sedulously  specified. 
(V.  0.  1873,  c.  172,  §  36  to  38 ;  Gr.  Ev.  §  320  &  seq.) 

There  is  another  mode  of  obtaining  the  attendance 
of  witnesses  in  civil  cases,  which,  however,  is  very 
rare.  It  is  by  means  of  a  writ  of  habeas  corpus  ad 
Ustificanduvri^  where  the  witness  is  in  custody  of  the 
law,  and  is  not  at  liberty  to  obey  a  subpoma.  This  writ 
is  grantable  at  discretion,  on  motion  in  open  court,  or 
by  the  judge  at  chambers,  upon  affidavit  stating  the 
nature  of  the  suit,  and  the  materiality  of  the  witness. 
(1  Gr.  Ev.  §  312 ;  2  Tidd's  Pr.  809.) 
2^  Objections  to  Witnesses. 
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Objections  to  witnesses  may  be  to  (1),  Their  com- 
petency; and  (2),  Their  credibility; 
W.  0. 
1*.  Objections  to  the  Witness'  Competency. 

For  the  most  part,  objections  to  testimony  relate  to 
its  credibUity^  but  experience  has  proved  it  to  be  neces- 
^  sary  to  the  ends  of  substantial  justice,  that  some  kinds 
'^  of  evidence  should  be  uniformly  excluded  as  always 
)  incompetent.     Whether  a  witness  is  incompetent  by 
law  to  testify  is  a  question  to  be  determined  by  the 
court;  whether,  when  he  has  testified,  he  is  to  be  be- 
lieved, and  to  what  extent,  is  submitted  wholly  to  the 
jury.     (1  Phil.  Ev.  2;  Ross  v.  Gill  ifejux,  1  Wash. 
87,  90 ;  Blincoe  v.  Berkeley,  1  Call.  412 ;  Fisher  v. 
\  Duncan,  1  H.  &  M.  568 ;  Martz  v.  Martz,  26  Grat. 
363,  367.) 

Let  us  note,  (1),  The  causes  of  the  incompetency 
of  witnesses;   and  (2),  The  time  for  making  objec- 
tions to  their  competency; 
W.  C. 
1^  The  Causes  of  the  Incompetency  of  Witnesses. 
The  tendency  of  late  years  has  been  not  a  little 
to  relax  the  rigorous  doctrines  of  the  common  law 
touching  competency,  and  to  refer  objections  rather 
to  the  witness'  credit.     It  will  be  expedient,  how- 
ever, to  enumerate  the  several  classes  of  persons 
who  are  incompetent  at  common  law,  and  to  take 
notice  as  we  proceed  of  the  modifications  which 
have  been'wrought.  Witnesses  are,  at  common  law, 
incompetent  by  reason  of  (1),  Being  parties  to  the 
record  J  or  the  husbands  or  wives  of  parties;  (2), 
Defect  of  ^understanding ;  (3),  Defect  of  religious 
helief;  (4),  Infamy^  in  consequence  of  the  convic- 
tion of  crime;  (5),  Interest  in  the  result,  <&c.; 
W.  C. 
1"*.  Witnesses  Incompetent  by  reason  of  being  Par- 
ties to  the  Record^  or  the  Hushands  or  Wives  of 
Parties. 

The  general  rule  of  the  common  law  is  that  a 
party  to  the  record  in  a  civil  suit,  who  has  any  interest 
therein,  although  it  be  only  to  the  extent  of  liability 
for  costs,  can  not  be  a  witness,  either  for  himself  or  for 
a  co-suitor  in  the  cause.  Nor  can  such  party  be 
compelled,  in  trials  by  jury^  to  give  evidence  for 
the  opposite  party  against  himself.  This  rule 
of  the  common  law  is  founded,  not  solely  in  con- 
sideration of  interest,  but  partly  also  in  the  general 
expediency  of  withholding  temptations  to  perjury. 
Vol.  rv.. 
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(1  Gr.  Ev.  §  329 ;  4  Phil.  Ev.  46  &  seq ;  Murpliy 
V.  Carter,  23  Grat.  485.) 

And  as  the  parties  to  the  recorxl  cannot  them- 
selves  be  witnesesB  on  either  side  of  the  contro- 
versy, so  neither  can  their  consorts,  respectively* 
Neither  the  hnsband  nor  the  wife  is  admissible  as 
a  witness  in  any  cause  in  which  the  other  is  a  party ; 
a  rule  of  exclusion  founded  partly  on  the  identity 
of  their  legal  rights  and  interests,  and  partly  on 
principles  of  public  policy,  which  Uq  at  the  basis 
of  civil  society;  for  it  is  essential  to  the  happi- 
ness of  social  life,  that  the  confidence  which  ought 
to  subsist  between  husband  apd  wife  should  be  sa- 
credly cherislied  in  its  most  unlimited  extent,  not 
only  during  the  continuance  of  the  coverture,  but 
as  to  facts  learned  from  the  consort  even  after  its 
termination  also.  (1  6r.  Ev.  §  334  &  seq;  1  Phil. 
Ev.  69  &  seq.) 

Husbands  and  wives  are,  with  us,  still  incompe- 
tent, as  at  common  law  (V.  C.  1873,  c.  172,  §  22,)  to 
testify  in  civil  suits  for  or  against  eacm  other ;  but  the 
parties  to  the  record  are,  to  a  great  extent,  relieved 
of  their  disability  to  be  witnesses.  The  revisal  of 
1849,  following  3  <&  4  Vict.  c.  26,  enacted  that  no 
merely  formal  party,  and  especially  no  trustee,  ex- 
ecutor, or  other  fiduciary,  shall  be  incompetent  as 
a  ^tnesB  by  reason  only  of  his  being  a  ^,  or 
of  his  being  liable  to  costfi ;  but  if  liable  to  costs 
he  shall  not  be  competent,  unless  some  person  un- 
dertake to  pa^  the  same.  (Y.  G.  1873,  c.  172,  § 
18,  19.)  And  for  many  years  it  has  been  allowed 
in  Virginia  to  propound  written  interrogatories  to 
any  p^rty,  and  to  compel  him  to  answer  them,  and 
also  to  produce  any  book  of  accounts  or  writing  in 
his  possession,  nearly  after  the  manner  of  a  bill  of 
discovery  in  equity,  (V.  C.  1878,  c.  172,  §  44  to 
46) ;  but  by  act  of  186&-'6,  and  subsequent  acts,  it  is 
provided  that  a  party  to  a  suit  or.  proceeding,  or 
one  on  whose  behalf  it  is  prosecuted  or  defended, 
if  otherwise  competent  to  testify,  and  subject  to 
the  rules  of  evidence  and  of  practice  applicable  to 
other  witnesses^  shall  be  competent  to  give  evidence 
on  his  own  behalf,  and  shall  be  competent  and 
compellable  to  attend  and  give  evidence  on  behalf 
of  any  other  party  to  the  action  or  proceedings 
with  certain  exceptions.  (V.  0.  1873,  c.  172,  § 
28.)  Those  exceptions  relate  to  the  husband  and 
wife,  as  already  mentioned,  and  to  the  case  where 
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one  of  the  original  parties  to  the  transaction  which 
is  the  subject  c^  investigation  is  dead  or  insane,  or 
incompetent  to  testify  by  reason  of  any  infamy 
or  other  legal  cause,  when  the  other  party  is  not 
competent,  unless  he  is  first  called  to  testify  by 
the  advereaiy;  or  imless  some  one  having  an  in- 
terest  adverse  to  the  incapable  party  has  previously 
testified  to  some  fact  occurring  before  the  inability 
accrued ;  or  unless  the  transaction  in  question 
was  with  an  agefnt^  who  is  yet  alive  and  competent 
to  testify,  or  wiXhp€urtneT%or  other  joird  contractorSy 
some  of  whom,  who  were  permnuUy  concerned  in 
the  transaction,  yet  survive.  (V.  C.  1873,  c.  172, 
§  22 ;  Acts  1876-'7,  p.  184,  c.  198.) 

Under  this  very  radical  statute  it  is  held  that  a 
party  to  the  suit  is  not  excluded  from  testifying 
merely  because  the  adversary  party  thereto  is  dead, 
or  insane,  or  otherwise  incompetent ;  but  in  order 
that  he  may  be  disqualified,  it  must  be  one  of  the 
original  parties  to  the  contract  or  transaction  un- 
der  investigation  who  has  died,  or  become  insane 
or  incompetent.  The  exception  applies  to  the 
parties  to  the  transaction,  and  not  to  the  parties  to 
the  suit.  Hence,  notwithstanding  one  of  the  par- 
ties to  the  transaction  be  dead,  &c.,  still  the  ex- 
ception does  not,  it  would  seem,  exclude  a  party 
to  the  suit  from  testifying  to  independent  facts, 
as  to  which  his  testimony,  if  untrue,  could  be  re- 
butted by  others  as  readily  as  by  the  deceased* 
(Martz  V.  Martz,  25  Grat.  364-'5  ;  Field  v*  Brown, 
24  Grat.  84-'5.)  But  this  last  conclusion  is  ren- 
dered more  than  doubtful  by  the  more  recent  case 
of  Mason  v.  Wood,  27  Grat.  786.) 
2".  Witnesses  Incompetent  by  fleason  of  Defect  of 
Understanding. 

It  is  too  obvious  to  need  illustration,  that  per- 
sons, incapable  of  comprehending  the  nature  and 
obligation  of  an  oath,,  ought  not  to  be  admitted  as 
witnessee.  Nor  is  it  material  from  what  cause  the 
defect  of  understanding  may  proceed,  nor  whether 
it  be  temporary  or  permanent.  Whether  the  party 
be  an  idiot,. or  only  occasionally  insane,  or  intoxi- 
cated, or  the  defect  arises  from  mere  immaturity 
of  intellect,  as  in  tiie  case  of  children ;  as  long  as 
the  deficiency  of  understanding  exists,  be  the  cause 
of  what  nature  soever,  the  person  is  not  admitted 
to  testify.  But  if  the  cause  be  temporary,  and  a 
lucid  interval  oeonrs,  or  the  mental  weakness 
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be  otherwise   removed,  the  incompetency  ceases. 
(1  Greenl.  Ev.  §  865 ;  1  Phil.  Ev.  3  to  6.) 

Persons  deaf  and  damb  from  birth  were  for 
merlj  supposed  to  be  necessarily  incapable  of  ac- 
quiring ideas,  and,  therefore,  to  be  destitute  of 
understanding.  This  is  ascertained  to  be  far  from 
being  universally  true;  but  as  such  persons  require 
very  careful  and  extraordinary  cultivation  in  order 
to  develope  their  faculties,  the  presumption  that 
they  are  mentally  deficient  is  still  so  far  operative 
as  to  devolve  on  the  party  producing  the  witness 
the  burden  of  showing  that  he  is  of  sufficient  un- 
derstanding. If  he  can  write,  that  is  considered 
the  better  method  of  communicating  with  him; 
otherwise*  he  is  permitted  to  testify  by  signs.  (1 
Greenl.  Ev.  §366.) 

For  children  no  precise  age  is  fixed  when  they 
shall  be  deemed  capable  to  testify.  Their  admis- 
sion as  witnesses  is  determined  not  by  years,  but 
by  their  intelligence,  and  their  capacity  to  com- 
prehend the  nature  and  obligations  of  an  oath.  At 
and  above  the  age  of  fourteen,  sufficient  discretion 
and  understanding  is  presumed.  Under  fourteen 
it  must  be  proved.  The  examination,  in  order  to 
test  the  child's  capacity,  is  made  by  the  judge  at 
his  discretion ;  and  in  no  case  can  the  child's  state- 
ment of  facts  be  proved  as  evidence,  when  the 
court  deems  the  child  himself  inadmissible  for 
want  of  intelligence.  When  the  child  appears  to 
be  not  yet  sufficiently  instructed  in  the  nature  of 
an  oath,  the  court  may  in  its  discretion  postpone 
the  trial,  that  such  instruction  may  be  given, 
although  it  has  been  doubted  if  a  similar  course 
can  be  pursued  with  an  adult  witness.  Upon 
these  principles,  it  is  not  unusual  to  receive  the 
testimony  of  children  under  nine,  and  sometimes 
even  under  seven  years  of  age,  if  they  appear  to  be 
of  sufficient  understanding;  and  it  has  been  ad- 
mitted even  at  the  age  of  five  years.  (1  Greenl. 
Ev.  §  367;  1  Phil.  Ev.  4  &  seq;  Rose.  Grim.  Ev, 
113  &  seq.) 
8"*.  Witnesses  incompetent  by  reason  of  Defect  of 
Rdigious  Belief. 

It  being  an  established  rule  that  all  witnesses 
who  are  examined  upon  any  judicial  inquiry,  must 
give  their  evidence  under  the  sanction  of  an  oath, 
which  is  a  religious  and  solemn  appeal  to  God, 
and  an  imprecation  of  his  just  vengeance  if  the 
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witness  is  guilty  of  falsehood,  the  common  law, 
very  logically,  will  not  permit  one  to  be  a  witness 
who  does  not  believe  in  a  God,  and  a  future  state 
of  rewards  and  punishments.  (1  Greenl.  Ev.  §  368 
&  seq ;  1  Phil.  £v.  7  &  seq.)  But  the  constitution 
of  Virginia  having  declared  that  one's  religious 
opinions  or  belief  shall  "in  nowise  afiect,  di- 
minish, or  enlarge"  his  "civil  capacities,"  (Art. 
V,  §  14),  our  courts  hold  that  the  necessary  con- 
struction of  the  clause  is  that  no  person  is. in- 
capacitated from  being  a  witness  on  account  of 
his  real  or  professed  religious  opinions.  (Perry's 
Case,  3  Grat.  632.) 
4™.  Witnesses  Incompetent  by  reason  of  Tnfamyj  in 
Consequence  of  ike  Conviction  of  Crime. 

Persons  are  incompetent  as  witnesses  who  have 
been  guilty  of  those  heinous  crimes  which  men 
generally  are  not  found  to  commit,  unless  when  so 
depraved  as  to  be  unworthy  of  credit  for  truth. 
The  basis  of  the  rule  is  that  such  a  person  is 
morally  too  corrupt  to  be  trusted  to  testify;  and 
so  reckless  of  the  distinction  between  truth  and 
falsehood  as  to  render  it  improbable  that  he  will 
speak  the  truth.  As  Chief  Baron  Gilbert  re- 
marks, the  credit  of  his  oath  is  over-balanced  by 
the  stain  of  his  iniquity.  The  party,  however, 
must  have  been  legally  adjudged  guilty  of  the 
crime,  and  the  record  of  his  conviction  is  the  sole 
evidence  admitted  of  his  guilt.  (1  Greenl.  Ev.  § 
372 ;  1  Gilb.  Ev.  (Lofft.)  256 ;  Phil.  Ev.  14,  19.) 

What  precisely  are  the  crimes  which  render  one 
thus  infamous  it  is  not  easy  to  determine.  The 
usual  enumeration  is  treason,  felony,  and  the  crimen 
falsi ;  but  the  meaning  and  extent  of  the  latter 
designation,  which  is  derived  from  the  Roman  law, 
is  not  accurately  defined.  It  has  been  adjudged 
that  persons  are  rendered  infamous,  and  therefore 
incompetent  to  testify,  by  conviction  of  forgery, 
\  perjury,  subornation  of  perjury,  suppression  of 
testimony  by  bribery,  or  by  conspiracy  to  procure 
the  absence  of  a  witness,  or  by  conspiracy  to  ac- 
cuse one  of  a  capital  offence,  or  by  barratry.  And 
hence  it  may  be  deduced,  that  the  crimen  falsi  of 
\  the  common  law  not  only  involves  the  charge  of 
falsehood,  but  of  falsehood  or  fraud,  which  may 
injuriously  afPect  the  administration  of  justice.  (1 
Greenl.  Ev.  §  373;  1  Phil.  Ev.  17,  18.) 

The  party  thus  disqualified  is  still  capable  of 
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making  an  affidavit  in  his  own  hehalf^  in  the  coarse 
of  legal  proceedings;  and  if  he  were  a  subscribing 
witness  to  a  deed,  will,  or  other  writing  before  his 
conviction,  his  hand-writing  may  be  proved  as 
though  he  were  dead.  (1  Greenl.  Ev.  §  374 ;  1 
Phil.  Ev.  19 ;  Dempsey  v.  Lawrence,  Gilm.  333 ; 
De  Lacy  v.  Antoine,  7  Leigh,  449.) 

The  disability  is  in  general  removed  at  common 
law  by,  (1),  Reversal  of  the  judgment;  and  (2), 
Pardon ;  and  by  statute  9  Geo.  IV,  c.  32,  (3). 
Suffering  the  punishment  assigned  by  law  to  the 
offence.  (1  Greenl.  Ev.  §  377,  &  n  (3) ;  1  Phil. 
Ey.  23.)  In  Virginia  it  is  enacted,  that  "  except 
where  it  is  otherwise  expressly  provided,  a  person 
convicted  of  felony  shall  not  be  a  witness,  unless 
he  has  he&TL  pardoned  or  punished  therefor;  and 
a  person  convicted  of  perjury  shall  not  be  a  wit- 
ness, although  pardoned  or  punished."  (V.  C. 
1873,  c.  196,  §  19.)  It  would  seem,  therefore,  that 
with  us  it  is  only  in  case  of  felony,  (which  includes 
treason,  V.  C.  1873,  c.  196,  $  1),  that  suffering  the 
prescribed  punishment  restores  the  convict  to  com- 
petency as  a  witness. 
6™.  Witnesses  Incompetent  by  reason  of  Interest  m 
the  Sesuli. 

The  principle  on  which  persons  interested  are 
rejected  as  witnesses  ia  the  same  as  that  which 
excluaes,  at  common  law,  the  parties  themselves, 
namely,  the  danger  of  perjury,  and  the  little  credit 
which  experience  ascertains  to  be  generally  due 
to  such  testimony  in  judicial  investigations.  This 
disqualifying  interest,  however,  must  be  some 
legal,  certain,  and  immediate  interest,  although  it 
be  ever  so  minute,  either  in  the  event  of  the  cause 
itself,  or  in  the  record,  as  an  instrument  of  evi- 
dence in  support  of  his  own  claims,  in  a  subse- 
quent action.  (1  Greenl.  Ev.  §  386 ;  1  Phil.  Ev.  81.) 

This  principle  of  exclusion  has,  of  course,  shared 
the  fate  of  that  which  related  to  parties,  it  being 
provided  by  statute  that  '^  no  witness  shall  be  in- 
competent to  testify  because  of  interest."  (V.  O. 
1878,  c.  172,  §  21.) 

There  was  formerly,  with  us,  a  sixth  class  of  in^ 
competent  witnesses,  namely,  negroes^  where  a 
white  person  was  a  party.  This  disqualification 
was  materially  modified  at  the  first  session  of  the 
Virginia  legislature  after  the  abolition  of  slavery, 
and  at  the  second  session  (in  1866-'7)  it  was  abol- 
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khed  altogether  by  enacting  that  '^colored  persons 
shall  be  competent  to  testify  in  this  State,  as  if 
they  were  white."     (V.  C.  1873,  c.  172,  §  20.) 

Li  England,  and  in  many  of  these  States,  it  is 
held  that  grand-jurors  are  not  to  be  called  upon 
to  state  what  occurred  before  the  grand-jury,  ex- 
cept to  a  very  limited  extent,  (1  Greenl.  Ev.  §  252 ; 
1  rhil.  Ev.  182);  but  this  rule  has  never  prevailed 
in  Virginia.  It  seems  to  be  the  better  opinion 
also,  that  judges  of  courts  of  record  are  incompe- 
tent to  testify  in  their  own  courts  at  all,  or  to  de- 
pose elsewhere  to  what  passed  before  them  in  their 
tribunals.  (1  Greenl.  Ev.  §  364;  Reg.  v.  Gazard, 
8  Car.  &  P.  (34  E.  0.  L.)  695.) 
2^.  The  Time  for  making  Objections  to  the  Compe- 
tency of  Witnesses. 

Objections  to  the  competency  of  a  witness  ought, 
in  general,  to  be  taken  before  he  is  examined  in 
chief,  that  is,  by  the  party  who  calls  him ;  and  if 
the  ground  of  incompetency  were  then  known,  the 
objection  cannot  avail  after  his  testimony  has  been 
given.  The  election  to  admit  the  witness  to  testify, 
or  to  exclude  him,  must  be  made  as  soon  as  the  op- 
portunity to  make  it  is  presented;  or  else  it  is  pre- 
sumed to  be  altogether  waived;  and  after  the  trial 
is  ended  it  is  always  too  late  to  make  the  objection. 
On  the  other  hadd,  if  the  adversary  was  ignorant 
of  the  objection,  and  it  is  brought  to  light  in  the 
course  of  the  trial,  the  witness'  testimony  will  be 
stricken  out,  and  the  jury  will  be  instructed  wholly 
to  disregard  it.  (1  Greenl.  Ev.  §  421.) 
2*^.  Objections  to  the  Witness'  Credibility. 

We  are  to  note  under  this  head,  (1),  Who  deter- 
mines the  credibility  of  witnesses;  and  (2),  The  modes 
of  discrediting  them ; 
W.  C. 
1^  Who  Determines  the  Oredihility  of  Witnesses. 

The  jury  ultimately  determines  the  weight  that  is 
due  to  the  testimony  of  witnesses,  wherever  jury 
trial  prevails;  but  in  England,  and  in  those  States 
where  it  is  the  practice  for  the  court  to  sum  up  the 
evidence  to  the  jury,  and  to  expound  the  law  of  the 
case,  it  is  unavoidable,  or  at  least  is  unavoided,  that 
there  should  be  in  the  charge  of  the  judge  more  or 
less  of  comment  upon  the  weight  of  the  testimony 
and  its  application,  although  it  is  agreed  that  such 
observations  are  addressed  to  the  jury  only  for  their 
consideration.     They  are  not  binding  as  a  conclu- 
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sive  expoBition  of  the  merits,  and  are  entitled  to  na 
more  importance  than  the  jary,  in  the  exercise  of 
a  sound  judgment,  thinks  £t  to  give  them.     (Car- 
ver V.  Jackson,  4  Pet.  80 ;  Magniac  v.  Thompson^ 
7  Pet.  890;  Com'th  v.  Child,  10  Pick.  (Mass.)  262; 
4  Phil.  Ev.  (Cowen,  &c.)  774,  n.  403.)  In  Virginia^ 
where  unhappily  tlie  practice  seems  never  to  have 
existed  of  such  summing  up  of  the  evidence  by  the 
court,  comments  upon  the  weight  and  effect  of  the 
testimony  on  the  part  of  the  judge  are  regarded 
with  extreme  jealousy,  and  are  ^nerally  a  ground 
for  reversing  the  judgment.     (1  Kob.  Pr.  (Ist  ed.^ 
338;  Bart.  Pr.  214;  Baring  v.  Reeder,  1  H.  &  M. 
174;  Fisher  v.  Duncan,  1  H.  &  M.  676-'7 ;  Moore 
V.  Chapman,  3  H.  &  M.  266 ;  Fowler  v.  Lee,  4 
Munf .  373  ;   McRae  v.  Scott,  4  Rand.  465  ;  Berry 
V.  Ensell,  2  Grat.  338 :  McDowell  v.  Crawford,  11 
Grat.  402.) 
2^.  The  Modes  of  Discrediting  a  Witness. 

After  a  witness  has  been  examined  in  chief,  his 
credit  may  be  impeached,  not  only  by  cross-exami- 
nation, subject  to  the  rules  which  control  that  branch 
of  the  inquiry,  but  also  by  (1),  Disproving  by  other 
witnesses  the  facts  stated  by  him;  (2),  Impeaching 
his  general  character  for  veracity;  and  (8),  Proof 
of  contradictory  statements  made  by  him.  (1 
Greenl.  Ev.  §  461  &  seq;  1  Stark.  Ev.211  &  seq);. 
W.  C. 
1™.  Disproving  by  other  Witnesses  the  Facts  stated 
by  the  Witness. 

If  this  can  be  successfully  done,  it  of  course 
eflfectually  destroys  tlie  force  of  the  witness'  testi- 
mony. Even  to  disprove  in  part  the  facts  stated 
by  him  tends  more  or  less  materially  to  impair  the 
effect  of  what  he  has  said  in  respect  to  particulars 
wherein  he  is  not  contradicted;  for  although  it  is^ 
illogical  to  conclude  that  a  statement  is  wholly  false 
because  it  is  found  to  be  untrue  in  some  of  its. 
parts,  yet  such  a  state  of  things  suggests  almost 
necessarily  a  defect,  either  in  the  observation  or 
in  the  memory  of  the  witness,  if  it  does  not  im- 
peach his  veracity.  (1  Greenl.  Ev.  §  461;  1  Stark. 
Ev.211.) 
2".  Impeaching  the  Witness'  General  Charajcter  for 
Veracity. 

It  is  well  settled  that  the  credit  of  a  witness  on 
the  score  of  a  want  of  a  character  for  veracity  is  to- 
be  impeached  by  general  evidence  only,  and  not  hj 
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evidence  ae  to  particular  facts  of  miBcondnct  not 
relevant  to  the  issue;  for  that  would  load  the  in- 
quiry with  such  an  accumulated  burden  of  collat- 
eral proof  as  would  make  the  administration  of 
justice  impracticable ;  and  besides,  it  would  do  in- 
finite injustice  to  the  witness,  who,  although  he 
ought  to  be  capable  of  defending  his  general  char- 
acter, cannot  be  prepared  to  defend  himself  against 
particular  charges  of  which  he  has  had  no  previous 
notice.  (1  Stark.  Ev.  211 ;  1  Greenl.  Ev.  §  4:61.} 
The  proper  mode  of  examining  the  witness 
called  to  impeach  another  who  has  testified  in  the 
cause,  is  to  inquire  whether  he  knows  the  generaZ 
repiitdUon  of  the  person  in  question  among  his 
neighbors  and  acquaintances ;  what  that  reputation 
is ;  and  whether  from  such  knowledge  the  witness 
would  believe  that  person  upon  his  oath.  (1 
Greenl.  Ev.  §  461 :  1  Stark.  Ev.  212.) 
8"*.  Proof  of  Contradictory  Statements  made  by  the 
Witness. 

It  is  only  in  such  matters  as  are  relevant  to  the 
issue  that  the  witness'  contradictory  statements 
can  be  shown ;  and  before  it  can  be  shown  that  he 
has  made  such  statements,  he  must,  as  a  general 
rule^  be  first  asked,  in  the  case  of  verbal  state- 
ments, as  to  the  time,  place,  and  person  involved 
in  the  supposed  contradiction.  It  is  not  enough 
to  ask  the  general  question,  whether  he  has  ever 
said  so  and  so ;  because  it  may  happen  that  upon 
the  general  question  he  may  not  remember  having 
so  said ;  whereas  when  his  attention  is  directed  to 
particular  circumstances  and  occasions,  he  may  re- 
collect and  explain  what  he  has  formerly  said.  (1 
Greenl.  Ev.  462  &  seq ;  1  Stark.  Ev.  213  &  seq  ; 
4  Phil.  Ev.  (Cowen),  758,  n  390.) 
3*.  The  Oath  of  the  Witness. 

An  oath  is  a  public  and  solemn  invocation  of  the 
Supreme  Being  to  witness  the  truth  of  what  is  about 
to  be  said.  As  administered  in  our  courts,  it  is  to  the- 
effect  that  the  evidence  about  to  be  given  ^^  shall  bo 
the  truth,  the  whole  truth,  and  nothing  but  the  truth, 
so  help  you  God  I "  As  the  object  is  to  bind  the  con- 
science of  the  witness,  the  precise  form  ought  to  be 
that  which  he  holds  to  bo  binding,  and  which  has  the 
«  sanction  of  the  usage  of  the  country  or  sect  to  which 

he  belongs.  A  Jew  is  sworn  upon  the  Pentateuch,, 
and  with  his  hoi  on^  and  a  Mahometan  upon  the  Ko- 
ran; whilst  a  Christian,  or  one  who  does  not  indicate  a 
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preference  for  another  form,  is  sworn  upon  the  go&- 
pels ;  the  witness,  whilst  the  officer  repeats  the  words 
of  the  oath,  having  his  hand  apon  the  book,  and  kiss- 
ing it  at  the  close  as  a  sign  of  his  assent  to  the  oath. 
(1  Greenl.  Ev.  §  371 ;  1  Stark.  Ev.  21-'2;  Burr.  Law 
Diet.  Oath).  If  the  witness  has  conscientious  scruples 
against  taking  the  oath  in  the  usual  form,  he  may 
make  a  solemn  religious  affirmation  involving  a  like 
appeal  to  God  for  the  truth  of  his  testimony  in  any 
mode  which  he  deems  binding.  (1  Greenl.  Ev.  371 ; 
Bouv.  Law  Diet.  Oath) ;  and  this  is  now  with  us  con- 
firmed by  statute,  which  enacts  that,  "  If  any  person 
required  to  take  an  oath  shall  declare  that  he  has  re- 
ligious scruples  as  to  the  propriety  of  taking  it,  he 
may  make  a  solemn  affirmation,  (it  is  usual  to  hold  ap 
his  right  hand  in  token  of  the  invocation  of  the  Deity), 
which  shall,  in  all  respects,  have  the  same  effect  as  an 
oath."  (V.  O.  1873,  c.  12  §  5.) 
4*.  The  Mode  of  Examining  Witnesses. 

The  judge  may,  in  his  discretion,  when  he  deems 
it  essential  to  the  discovery  of  truth,  order  the  wit- 
nesses to  be  separated,  and  that  each  shall  be  examined 
out  of  the  hearing  of  the  others.  Such  an  order  is 
rarely  withheld  when  moved  for  or  suggested  by 
either  party;  and  if  a  witness  in  violation  of  the  order 
remains  in  court,  even  by  mistake,  it  is  in  the  discre- 
tion of  the  judge  whether  or  not  he  shall  be  examined; 
the  witness,  whether  examined  or  not,  being  liable  to 
be  punished  for  contempt  of  court  in  disregarding  its 
order.     (1  Greenl.  Ev.  §  432.) 

The  examination  may  be  distributed  under  three 
heads,  namely  :  (1)  The  examination  in  chief,  or  the 
direct  examination;  (2),  The  cross-examination;  and 
(3),  The  re-examination ; 
W.  C. 
1^.  The  Examination  in  Chief,  or  the  Direct  Examina- 
tion. 

In  the  direct  examination  of  a  witness  it  is  not,  in 
in  general,  allowed  to  put  to  him  what  are  called 
hading  questions;  that  is,  questions  which  suggest  to 
the  witness  the  answer  desired.  Thus  a  question  em- 
bodying a  material  fact,  which  admits  of  an  answer 
by  a  simple  negative  or  affirmative^  is  not  proper. 
Much  less  may  the  interrogatory  assume  facts  to  be 
proved  which  have  not  been  proved^  and  answers,  to 
have  been  given  which  have  not  been  given;  but 
whilst  in  general  such  an  argumentative  course  of  in- 
terrogation is  forbidden,  the  rule  is  sometimes  re- 
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laxed,  and  leading  qaestions  are  permitted,  even  in  a 
direct  examination,  namely:  (1),  Where  the  witness 
appears  to  be  hostile  to  the  party  producing  him,  or 
in  the  interest  of  the  adverse  party,  or  unwilling  to 
give  evidence,  of  all  which  the  court  must  judge; 
(2),  Where  an  omission  in  his  testimony  is  evidently 
caused  by  want  of  recollection,  which  a  suggestion 
may  assist,  as  in  the  enumeration  of  a  number  of  par- 
ticulars, names  of  persons,  dates,  sums,  &c. ;  (3), 
Where,  from  the  nature  of  the  case,  the  mind  of  the 
witness  cannot  be  directed  to  the  subject  of  inquiry 
without  a  particular  specification  of  it,  as  when  he  is 
called  to  contradict  another  as  to  the  contents  of  a 
lost  letter,  and  cannot,  without  suggestion,  recollect 
what  it  contained ;  (4),  Where  the  witness  is  called  to 
contradict  another  who  has  stated  that,  on  a  specified 
occasion,  such  and  such  expressions  were  used ;  and 
(5),  Where  the  witness  stands  in  a  position  necessarily  * 
adverse  to  the  party  calling  him,  as  where  the  plain- 
tiff examines  the  defendant  himself,  or  vice  versa.  (1 
Greenl.  Ev.  §  434,  435 ;  1  Stark.  £v.  169  &  seq ;  ' 
Bam  on  Facts,  313  &  seq.  App'x.) 

As  to  the  witness'  testimony  being  confined  to  facts 
\  in  opposition  to  opinions ;  and  to  facts  within  his 
own  knowledge  and  relevant  to  the  issue;  and  the  as- 
sistance he  is  allowed  to  derive  to  his  memoiy  from 
written  vneinoravda;  these  and  some  other  topics  will 
will  be  set  forth  under  the  subsequent  head  of  rules 
ofevidenceyS^, 
3^.  The  Cross-examination. 

The  power  and  opportunity  to  cross-examine  is  one 
of  the  principal  tests  of  truth  injudicial  inquiries,  and 
it  is  certainly  a  most  efficacious  test.  By  this  means 
the  situation  of  the  witness  with  respect  to  the  par- 
ties and  the  subject  of  litigation,  his  interest,  mo 
tives,  inclination,  and  prejudices;  his  means  of  ob- 
taining correct  and  certain  knowledge  of  the  facts  to 
which  he  testifies;  the  manner  in  which  he  has  used 
those  means ;  his  powers  of  discerning  facts  in  the 
•first  instance ;  and  his  capacity  for  retaining  and  de- 
scribing them,  are  fully  investigated  and  ascertained, 
and  submitted  to  the  consideration  of  the  jury,  who 
have  an  opportunity  of  observing  also  the  manner 
and  demeanor  of  the  witness, — circumstances  which 
are  often  of  as  high  importance  as  the  answers  them- 
selves. (1  Stark.  £v.  186  &  seq;  1  Greenl.  Ev.  § 
446 ;  Bam  on  Facts,  324  &  seq.  App'x.) 

In  general,  where  a  competent  witness  is  called  and 
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sworn,  the  other  party  will,  in  strictness,  be  entitled 
to  cross-examine  kim^  thongh  the  party  calling  him 
does  not  choose  to  examine  him,  in  chief;  unless  he 
was  sworn  by  mistake,  or  having  been  only  asked  aa 
immaterial  question,  his  further  examination  in  chief 
was  stopped  by  the  judge.  (1  Greenl  Ev.  §  445  ;  1 
Stark.  Ev.  187.) 

In  respect  to  the  tenor  of  the  cross-examination,  it 
must  suffice  to  observe  that  greater  latitude  is  usually 
allowed  than  in  the  examination  in  chief,  in  respect 
to  leading  qaestions,  and  as  touching  collateral  facts 
tending  to  test  the  witness'  willingness  to  speak 
truth;  and  that  if,  by  an  unskilful  or  unfortunate 
question,  a  fact  be  extracted  which  would  not  have 
been  evidence  upon  an  examination  in  chief, 'it  then 
becomes  evidence  against  the  cross-examining  party. 
(1  Stark.  Ev.  188, 199.) 
8*^.  The  Re-examination. 

A  witness  may  be  re-examined  by  the  party  who 
called  him  upon  all  the  topics  on  which  he  has  been 
cross-examined,  thus  giving  an  opportunity  of  ex- 
plaining any  new  facts  which  have  come  out  upon 
cross-examination;  but  as  the  object  of  re-examining 
a  witness  is  to  explain  the  facts  stated  by  him  upon 
cross-examination,  the  re-examination  is  of  course  to 
be  confined  to  the  subject-matter  of  the  cross-exami- 
nation. (1  Stark.  Ev.  208  &  seq;  1  Greenl.  Ev. 
§  467 ;  Ram  on  Facts,  349  &  seq,  App'x.) 
5*.  Rules  of  Evidence. 

Evidence  is  either,  (1),  Unwritten,  or  oral ;  or  (2), 
Written ; 
W.  C. 
1*.  Unwritten,  or  Oral  Evidence. 

13y  unwritten  or  oral  evidence  is  meant  the  testi- 
mony of  witnesses  given  viva  voce  in  open  court,  or 
reduced  to  writing  before  certain  accredited  function- 
aries, in  the  form  of  depositions^  and  certified  by 
those  functionaries  to  the  court. 

The  topics  to  be  discussed  under  this  head  may  be 
stated  thus,  (1),  Witness  is  to  testify  to  facts,  not 
opinions ;  (2),  Witness  must  testify  according  to  his 
own  recollections;  (3),  Irrelevant  evidence  is  ex- 
cluded, and  only  material  allegations  are  to  be  proved; 
(4),  Doctrine  touching  the  burden  of  proof ;  (5),  The 
best  evidence  attainable  must  be  produced  ;  (6),  Doc- 
trine touching  the  admissibility  of  hearsay ;  (7),  Doc- 
trine touching  matters  of  professional  confidence; 
(8),  Doctrine  touching  secrets  of  State ;  (9),  Doctrine 


FT.  n,  DIY.  lY,  CH.  I,  BBO.  ill.]    DB0I8ION  OF  THE  ISSUE.  701 

touching  admissions  of  parties ;  (10),  Doctrine  toach- 
ing circumstantial  evidence;  (11),  Doctrine  as  to  the 
number  of  witnesses  required ;  and  (12),  Doctrine  as 
to  the  introduction  of  parol  evidence  to  affect  that 
which  is  written ; 
W.  0. 
1^  Witness  is  to  Testify  to  Facis^  not  to  Opinions. 
A  witness  is  examined  either  as  to  facts  simply, 
which  he  himself  knows,  or  in  some  instances  as  to 
his  own  inferences  from  f acts>i  or  as  to  facts  which 
he  has  heard  from  others.      In  ordinarv  cases  the 
examination  should  be  confined  t^  facta  which  are 
within  his  own  knowledge^  and  should  not  extend  to 
any  opinion  or  conclusion  which  he  may  h^ve  drawn 
from  facts ;  for  those  are  to  be  formed  by  the  jury, 
except,  indeed,  where  the  conclusion  is  an  inference 
of  ekUL  and  jvdgment.     This  rule  is  not  to  be  un- 
derstood as  requiring  a  witness  to  speak  with  such 
certainty  as  to  exclude  all  doubt  in  hiB  own  mind 
touching  the  fact  to  which  he  testifies,  nor  to  for- 
bid him  to  state  it  as  it  lies  in  his  memory,  of  the 
accuracy  of  which  the  jury  will  judge.     He  can 
only  testify  to  the  identity  of  a  person,  or  of  a  hand- 
writing, according  to  his  belief,  founded  on  his  re- 
collection of  the  person  or  hand-writing,  and  if  he 
testifies  falsely  to  his  belief,  he  is  guilty  of  perjury. 
(1  Greenl.  Ey.  §  440 ,  1  Stark.  Ev.  173  &  seq.) 

But  on  questions  of  science,  skill,  or  trade,  and 
others  of  like  kind,  including  questions  of  hand- 
writing, when  the  witness  does  not  speak  from  ac- 
tual recollection,  but  only  from  similitude  to  known 
specimens,  persons  of  skill,  called  experts,  may  not 
only  testify  to  facts,  but  are  permitted  to  give  their 
opinions  in  evidence,  and  the  court  must  determine 
whether  the  witness  is  an  expert.  (1  Greenl.  Ev.  § 
440 ;  1  Stark.  Ev.  174  &  seq ;  Mendum's  Case,  6 
Rand.  704 ;  Livingston's  Case,  14  Grat.  592  ;  Bird's 
Case,  21  Grat.  800 ;  M.  Railway  Co.  v.  Kellogg, 
4  Otto,  473.) 
2^  Witness  must  Testify  according  to  his  own  Recol- 
lections, 

Although  a  witness  can  testify  only  to  such  facts 
as  are  within  his  own  knowledge  and  recollection,  yet 
he  is  permitted  to  refresh  and  assist  his  memory  by 
the  use  of  a  writing,  memorandum,  or  entry  in  a 
book,  whether  made  by  himself  or  another,  pro- 
vided after  inspecting  it,  he  can,  (1),  Speak  to  the 
facts  from  his  own  recollection;  or  (2),  Can  state 
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that  he  saw  the  paper  while  the  facts  were  fresh  in 
his  memory,  and  remembers  that  he  knew  iAeriy 
that  they  were  therein  correctly  stated;  or  (3), 
Knowing  the  writing  to  be  genuine  because  authen- 
ticated by  his  own  hand-writing,  he  can  on  that 
ground  swear  positively  to  the  fact.  But  where  the 
witness  neither  recollects  the  facts,  nor  remembers- 
to  have  recognized  the  wiitten  statement  as  true,  and 
the  writing  was  not  made  by  him,  his  testimony,  so- 
far  as  it  is  founded  upon  the  writing,  is  but  hear- 
say, and  is  inadmissible.  (1  Greenl.  Ev.  §  436, 437; 
Harrison  v.  Middleton,  11  Grat.  527.) 
3^  Irrelevant  Evidence  is  excluded,  and  only  material 
Allegations  are  to  be  Proved. 

It  is  an  established  rule  governing  the  produc- 
tion of  evidence,  that  the  testimony  offered  must 
correspond  with  the  material  aUegationSy  and  he  con- 
fined  to  the  point  in  issue.  Hence,  all  evidence  of 
collateral  facts  which  are  incapable  of  affording^ 
any  reasonable  presumption  or  inference  as  to  the 
principal  fact  or  matter  in  dispute  is  by  this  rule 
excluded,  as  tending  to  divert  the  minds  of  the 
jurors  from  the  point  in  issue,  to  excite  prejudice 
and  to  mislead  them,  and  as  doing  injustice  to  the 
adverse  party,  who  having  had  no  notice  of  such 
evidence,  cannot  be  prepared  to  rebut  it.  (1 
Greenl.  Ev.  §  51  &  seq;  1  Stark.  Ev.  430  &  seq.) 
But  where  knowledge  or  intent  is  a  material  fact,, 
extrinsic  facts,  which  have  a  direct  bearing  thereon, 
are  admitted,  notwitstanding  at  first  view  they 
might  appear  to  be  collateral ;  for  so  far  from  being 
irrelevant,  they  may  reasonably  satisfy  the  mind  as 
to  the  principal  object  of  the  inquiry.  (1  Greenl. 
Ev.  §  53 ;  Hondrick's  Case,  6  Leigh,  708 ;  Martin's 
Case,  2  Leigh,- 745;  Spencer's  Case,  2  Leigh,  751;. 
Finn's  Case,  5  Rand.  701;  Wash's  Case,  16  Grat. 
640.) 

Upon  this  rule  it  is  that  the  admissibility  of  evi- 
dence of  the  general  character  of  the  parties  de- 
pends. Where  that  character  enters  into  and  con- 
stitutes a  part  of  the  subject  matter  of  the  cause,  as 
in  actions  for  seduction  and  adultery,  or  of  slander 
and  libel,  according  to  some  authorities  the  evi- 
dence's admissible;  otherwise  it  is  for  the  most, 
part  inadmissible,     (1  Greenl.  Ev.  §  54,  55.) 

It  is  sufficient  if  the  material  allegations  be 
proved,  that  is,  the  snistance  of  the  issue.  But  it 
should  be  observed  that  every  allegation  descriptive' 
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of  thA  identity  of  that  whioh  is  esBontial  to  the 
merite  of  the  oaae,  Ib  of  the  aubstance  of  the  issue, 
and  must  be  proved  as  stated.  Thus  in  written  in- 
Btramentfi,  every  part  operates,  by  way  of  descrip- 
tion of  the  whole;  and,  therefore,  in  respect  to 
them  allegations  of  names,  sums,  magnitudes, 
dates,  duration,  terms,  and  the  like,  being  essential 
tp  the  identity  of  the  writing,  mnst  in  general  be 
precisely  proved.  (1  Greenl.  Ev.  §  56  &  seq.) 
4^.  The  Doctrine  touching  the  Burd&a  of  Proof 

The  burden  of  proving  any  fact  rests  upon  him 
who  affirms  it;  and  hence  the  party  who  asserts  the 
affirmative  of  any  issue  is,  at  common  law,  entitled 
always  to  bc^in  and  to  conclude  the  argument  of 
the  cause;  although  with  us  the  principle  is  subject 
to  this  modification,  that  if  the  plaintiff  has  any- 
thing to  prove,  notwithstanding  it  be  only  damages, 
he  is  regarded  as  having  substantially  the  affirma- 
tive of  the  issue,  and  is  to  begin  and  conclude.  (1 
Greenl.  Ev.  §  74  A;  seq  )  More  will  be  said  of 
this  subject  under  a  subsequent  head  Post^  p.  .) 
5^  The  best  Evidence  attainable  is  required  to  be 
Produced. 

This  rule  does  not  demand  the  greatest  amount  of 
evidence  which  can  possibly  be  given  of  any  fact;, 
but  its  design  is  to  prevent  the  introduction  of  any 
which,  from»  ike  nature  of  the  case^  supposes  that 
letter  evidence  is  in  the  possession,  of  the  party.  It  ia 
adopted  for  the  prevention  of  fraud;  for  when  it 
appears  that  the  better  evidence  is  withheld,  it  is. 
fair  to  presume  that  the  party  had  some  sinister 
motive  for  i\ot  producing  it,  and  that  if  offered,  hi& 
design  would  be  frustrated.  A  copy  supposes  an 
original,  and  therefore  a  copy  is  not  admissible,  in 
general,  until  some  sufficient  reason  is  shown  why^ 
the  ori^nal  is  not  produced.  A  writing  is  the  most 
satisfactory  evidence  of  its  own  contents,  and  oral 
proof  of  its  contents,  therefore,  is  not  allowable, 
unless  it  appears  that  the  writing  is  lost  or  destroyed,. 
or  if  in  the  hand^  of  the  adverse  party,  that  due 
notice  to  produce  it  has  been  given*  (Greenl.  Ev^ 
882  &  seq.) 

All  rules  of  evidence,  however^  are  adopted  for 
practical  purposes  in  the  administration  of  justice^ 
and  UAU^t  be  so  applied  a^  to  promote  the  ends  de- 
signed. Hience  tiie  rule  under  consideration  is  sub- 
ject to  exceptions  where  the  general  canveniencey  or 
the  nature  of  the  facts  to  be  proved,  requires  it. 
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Thus  the  contents  of  a  public  record  may  be  proved 
by  a  duly  authenticated  copy,  because  it  would  be 
inconvenient  and  unsafe  to  remove  original  recorda 
from  their  proper  places  of  deposit,  and  because  also 
they  might  be  wanted  in  several  places  at  the  same 
,  time.  So  the  result  of  the  examination  of  volumi- 
nous factSj  or  of  many  books  and  papers^  may  be 
proved  without  producing  the  original  materials. 
And  so  inscriptions  on  walls,  mural  monuments, 
grave-stones,  surveyors'  marks  on  boundary  trees, 
and  the  like,  ma^^  be  proved  by  secondary  evidence. 
.  (Greenl.  Ev.  §  91  &  seq.) 

The  most  conspicuous  instances  of  the  application 
of  this  rule  are  those  which  relate  to  the  substitu- 
tion of  oral  for  written  evidence.  They  may  be 
arranged  into  three  classes,  iuclnding,  (1),  Those 
instruments  which  the  law  requires  shall  be  in  writ- 
ing, as  by  the  statute  of  parol  agreements  (V.  C. 
1878,  c.  140;  (2),  Those  contracts  which  the  parties 
have  put  in  writing;  and  (3),  Those  writings  the 
existence  of  which  is  disputed,  and  which  are  mate- 
rial to  the  issue;  and  in  none  of  the  three  can  oral 
evidence  be,  in  general^  substituted  for  the  writing. 
(Greenl.  Ev.  §  85  &  seq.) 

The  exclusion  of  hearsay  may  be  also  referred  to 
this  head ;  but  as  that  is  to  receive  a  separate  consid- 
eration, it  is  not  needful  to  enlarge  upon  it  here. 
6^  Doctrine  touching  the  Admissibility  of  Hearsay. 
Hearsay  evidence,  as  a  general  rule,  is  excluded 
from  all  judicial  investigations,  as  wanting  in  that 
certainty  and  trustworthiness  which  such  inquiries 
demand ;  and  as  supposing  the  existence  of  better 
evidence^  namely,  the  testimony  of  the  persons  whose 
declarations  constitute  hearsay. 

Let  us  attend  to,  (1),  What  hearsay  is;  (2),  What 
is  not  hearsay;  and  (3),  The  exceptions  to  the  rule 
excluding  hearsay ; 
W.  C. 
1"*.  What  Hearsay  is. 

The  term  hearsay  is  used  with  reference  to  that 
which  is  written,  as  well  as  to  that  which  is  spoken, 
and  in  its  legal  sense  it  denotes  that  kind  of  evi- 
dence which  does  not  derive  its  value  solely  from 
the  credit  to  be  given  to  the  witness  himself,  but 
rests  also  in  part  on  the  veracity  or  competence 
of  some  other  person.  (1  Greenl.  Ev.  §  98,  99.) 
2".  What  is  not  Hearsay^  and  therefore  is  not  Ex- 
cluded. 
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The  infltances  which  at  first  view  eeem  to  be 
hearsay^  and  yet  are  not,  may  be  enumerated 
thus,  (1),  Information  on  which  one  has  acted ; 
(2),  Expressions  of  bodily  oi^  mental  feelings;  and 
(3))  Declarations  accompanying  an  act  done. 
W.  0. 
1°.  Information  on  which  cmA  has  Acted. 

Where  the  question  to  be  determined  is  whether 
a  party  acted  prudently,  wisely,  or  in  good  faith, 
the  ir^orrnation  on  which  he  acted,  whether  true 
or  false,  is  original  and  material  evidence.  This 
is  often  illustrated  in  actions  for  malicious  prose- 
cution ;  in  cases  of  agency  and  of  trusts ;  in  cases 
of  letters  and  oonvereation  addressed  to  a  person 
whose  sanity  is  the  fact  in  question ;  in  cases  of 
replies  of  servants,  <&c.,  at  the  house  of  a  bank- 
rupt, denying  that  he  was  at  home.  In  all  these 
and  other  like  cases  the  tnUh  of  what  is  said  is 
not  the  subject  of  inquiry,  but  the^^oc^  thai  it  was 
said.  (1  Greenl.  Ev.  §  101.) 
2*^.  Expressions  of  Bodily  and  Menial  Feelings. 
The  usual  expressions  of  bodily  and  mental  feel- 
ing made  at  the  time  in  question,  are  original  evi- 
dencej  and  not  hearsay.  If  they  were  the  natural  lan- 
guage of  the  affection,  whether  of  body  or  mind, 
they  furnish  for  the  most  part  satisfactory  evi- 
dence, and  often  the  only  proof  of  its  existence. 
And  whether  they  were  reid  or  feigned  is  for  the 

Siry  to  determine.     (1  Qreenl.  Ev.  §  102  &  seq ; 
rogy's  Case,  10  Grat.  722.) 
8*^.  Declarations  accompanying  an  Act  Done. 

Such  declarations  are  part  of  tiie  transaction— 
the  res  gestaSj  as  it  is  styled — and  as  such  are 
capable  of  being  given  in   evidence.     Of  this 
character  are  the  declarations,  contemporaneous 
wiih  the  acty  of  co-conspirators,  df  agents  and  as- 
sedates.     (1  Greenl.  Ev.  §  108  &  seq  ;  Overton's 
Heirs   v.  Davisson,  1  Grat.  211 ;    Williamson's 
Oase,  4  Grat.  547 ;  Hunter's  Case,  7  Grat.  641.) 
8™.  The  Exceptions  to  the  Rule  Excluding  Hearsay. 
These  exceptions  will  be  found  to  embrace  most 
of  the  points  of  inconvenience  resulting  from  a 
stern  and  unbending  application  of  the  rule  ex- 
cluding hearsay,  and  to  remove  the  principal  ob- 
jectione  which  may  be  oi^  .gainst  it    They 
may  be  divided  into  five  classes,  namely,  (1),  Those 
relating  to  matters  of  public  and  general  interest ; 
(2),  Those  relating  to  ancient  possessions;    (8), 
Vol  rv.. 
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Declarations  against  interest ;  (4),  Testimony  given 
on  a  former  trial  by  a  witness  since  deceased; 
and  (5),  Dying  declarations,  which,  however,  are 
applicable  only  in  cases  of  .Aomicidey  when  made 
by  the  person  injured,' touching  the  cause  of  his 
death ; 
W.  C. 
I''.  Declarations  relating  to  Matters  of  Public  and 
general  Interest. 

In  matters  of  public  interest  to  society,  all 
persons  in  that  community  must  fairly  be  pre- 
sumed to  be  conversant,  because  they  concern 
all;  and  as  common  rights  are  naturally  talked  of 
amongst  those  interested,  what  is  thus  dropped 
in  conversation  by  any  one  member  of  the  com- 
munity may  be  supposed  to  be  true;  and  decla- 
rations thus  made,  and  also  declarations  made 
by  persons  who  have  had  special  reason  and  op- 
portunity in  any  other  way  to  know  the  facts,  in 
the  case  of  ancient  rights^  and  where  the  decla- 
rants are  dead,  are  admissible  in  evidence,  pro- 
vided such  declarations  appear  to  have  been  made 
before  any  controversy  arose  touching  the  matter 
to  which  they  relate,  or  as  the  phrase  is,  ante 
litem  motam.  (1  Greenl.  Ev.  §  128,  130  &  seq ; 
1  Stark.  Ev.  28  &  seq;  Broadman  v.  Keed,  6 
Pet.  328,  341 ;  Ealston  v.  Miller,  3  Rand.  44 ; 
Harriman  v.  Brown,  8  Leigh,  707  &  seq;  Mima 
Queen  v.  Hepburn,  7  Cr.  290 ;  Gregory  v.  Baugh, 
4  Band.  611 ;  S.  C.  2  Leigh,  665 ;  Overton  v. 
Davisson,  1  Grat.  211;  Smith  v.  Chapman,  10 
Grat.  446;  Clements  v.  Kyles,  13  Grat.  468; 
Cline  V.  Catron,  22  Grat.  378.) 
2^^.  Declarations  relating  to  Ancient  Possessions. 
The  declarations  intended  are  ancient  docu- 
ments purporting  to  he  apart  of  the  transactions 
to  which  they  relate,  and  not  a  mere  narrative  of 
them,  such  as  conveyances  and  the  like.  If  such 
documents  are  ascertained  to  be  genuine  by  being 
produced  from  the  proper  custody,  or  otherwise 
accounting  for  them,  and  it  appear  that  title  has 
been  claimed  under  them,  and  acts  done  corres- 
ponding to  such  claim,  as  by  possession  or  the 
like,  they  are .  receivable  as  evidence  that  the 
transactions  did  actually  occur.  (1  Greenl.  £v. 
$  141  &  seq.) 
S*".  Declarations  against  the  interest  of  the  Deda- 
rant. 
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Declarations  and  entries  made  by  persons  since 
deceasedy  and  against  the  interest  of  the  person 
making  them,  at  the  time  when  they  were  made^ 
are  admissible  in  evidence,  and  constitute  a  third 
exception  to  the  rale  rejecting  hearsay ;  an  excep- 
tion grounded  on  the  extreme  improbability  of 
such  declaration  and  entries  being  untnie.  (1 
Greenl.  Ev.  §  147  &  seq.) 
4**.  Testimony  given  on  a  Former  Trial  hy  a  Wit- 
ness  since  Deceased. 

Where  the  testimony  of  the  witness  is  given 
under  oath,  in  a  judicial  proceeding,  in  which  the 
adverse  litigant  was  a  party,  and  where  he  had 
the  power  to  cross-examine  him,  and  was  legally 
called  upon  so  to  do,  the  great  and  ordinary  tests 
of  truth,  the  oath  and  the  cross-examination  be- 
ing not  wanting,  the  testimony  so  given  is  ad- 
mitted after  the  decease  of  the  witness  in  any  sub- 
sequent suit  between  t?he  same  parties.  So  it  is 
also  received  if  the  witness,  thongh  not  dead,  is 
out  of  the  jurisdiction,  or  cannot  be  found  after 
diligent  search,  or  is  insane,  or  sick  and  unable 
to  testify,  or  has  been  summoned,  but  appears  to* 
have  been  kept  away  by  the  adverse  party.  (1 
Greenl.  Ev.  163  &  seq.) 

But  this  exception  seems  to  have  never  been 
allowed  in  criminal  cases.     (Finn's  Case,  5  Band. 
701 ;  Brogy's  Case,  10  Grat.  732.) 
6".  Dying  Declarations. 

As  these  are  only  applicable  in  cases  of  homi- 
cide,  and  when  they  are  made  by  the  person  in- 
jured, touching  the  cause  of  his  death,  it  will  suf- 
fice here  to  say  that  they  must  be  made  whilst 
'    the  person  is  actually  in  extremis,  and  conscious 
that  he  is  so,  under  a  sense  of  impending  deaths 
and  without  any  expectation  or  hope  of  recovery. 
1  Greenl.  Ev.  §  156  &  seq ;  Roscoe's  Grim.  Ev. 
23  &  seq  ;  Gibun's  Case,  2  Va.  Cas.  Ill ;  Hiirft 
Case,  2  Grat.  608 ;  Bull's  Case,  14  Grat.  620.) 
7^.  The  Doctrine  touching  Professional  Confidence. 
In  general,  every  individual  in  society  is  obliged 
to  disclose  in  a  court  of  justice,  whatever  he  may 
-  know  touching  the  cause  under  investigation,  pro- 
vided it  does  not  tend   to  criminate  himself;  but 
there  are  some  kinds  of  evidence  which  the  law  ex- 
cludes or  dispenses  with,  on  groundsof public  policy; 
because  greater  mischiefs  would  probably  result 
from  requiring  or  permitting  its  admission,  than 
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from  wholly  rejecting  it.  Of  this  kind  are  profes- 
sional eommanicatioDs  made  to  legal  advisers;  and 
the  rule  is  clear  and  well  settled,  that  the  confi- 
dential counsellor,  attorney,  or  solicitor  of  the  party, 
ciuinot  be  compelled,  and  without  his  client's  con- 
sent whose  privilege  it  ie,  will  not  be  permitted  to 
disclose  communications  made,  or  letters  or  docu- 
ments delivered  to,,  or  writings  or  entries  made  by 
him  in  that  capacity.  The  exemption  extends  to 
the  interpreter  through  whom  the  communication  I 

is  had  with  the  client,  and  to  the  lawyer's  derk;  but 
not  to  students  in  the  office,  nor  to  a  physician, 
minister  of  religion,  or  any  other  party.  (1  Greenl. 
£y.  §  236  &  seq.)  It  embraces  all  communications, 
written  or  oral,  made  to  an  attorney  or  counsel,  in 
his  professional  character,  for  the  purpose  of  ob- 
taining professional  advice  or  aid.  (1  Gr.  Ev.  §  240 ; 
Parker  v.  Carter,  4  Munf.  278;  Lyle  v.  Higginbo- 
tham,  10  Leigh,  75;  Chahoon's  case,  21  Grat.'822.) 

8^  The  Doctrine  touching  Secrets  of  State. 

Secrets  of  state,  and  things  the  disclosure  of  which 
would  be  prejudicial  to  the  public  interest,  are  ex- 
cluded, from  public  poKcy.  These  matters  are  either 
such  as  concern  the  administration  of  penal  justice, 
or  such  as  relate  to  the  administration  of  govern- 
ment; but  the  principle  of  public  safety  is  in  both 
cases  the  same,  and  the  rule  of  exclusion  is  applied 
no  farther  than  the  attainment  of  that  object  re- 
quires. Thus  in  criminal  trials,  the  names  of  per- 
sons employed  in  the  discovery  of  the  crime  are  not 
permitted  to  be  disclosed  any  farther  than  is  essen- 
tial to  a  fair  trial  of  the  prisoner's  innocence  or 
guilt.  And  the  official  transactions  between  the 
heads  of  the  departnsents  of  the  State  and  their 
official  subordinates  are  in  general  to  be  regarded  as 
privileged  communications,  but  of  course,  as  a  gen- 
eral rule,  not  so  as  to  screen  either  party  from  a 
judicial  investigation  of  his  conduct.  And  for  the' 
most  part  the  chief  executive  of  the  government 
must  determine  how  far  the  public  interests  will 
admit  the  production  of  papers,,  or  the  disclosure  of 
information  touching  such  official  transactions.  (1 
Greenl.  Ev.  §  260  A  seq;  1  Stark  Ev.  71-'2;  Morris 
V.  Creel,  2  Ta.  Cas.  49.) 

9^.  The  Doctrine  touching  Admissionfl. 

The  rules  of  evidence  touching  admissions  in 
civil  transactions,  and  confessions  in  criminal  mat- 
ters,  are  essentially  the  same ;  but  we  are  now  con- 
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oemed  with  admisBionfi  onlj«  Admissions  being 
for  the  most  part  against  the  party's  interest,  are 
probably  true,  and  for  that  reason  are  satisfactory 
evidence;  bat  they  are  also  evidence  on  grounds  of 
public  policy  or  convenience,  as  in  the  case  of  those 
implied  from  assumed  character,  acquiescence  or 
conduct;  and  in  the  case  of  explicit  and  solemn  ad- 
missions, such  as  releases,  acknowledgments  of 
record,  and  the  like,  they  are  evidence  by  virtue  of 
the  direct  consent  and  waiver  of  the  party.  (1 
Oreenl.  Ev.  §  169, 170.) 

Admissions  are  receivable  in  evidence  when  made 
by  any  party  to  the  record^  or  one  identified  in  in- 
terest with  him,  wherever  the  maker  of  the  admis- 
sion has  any  interest  in  the  suit,  whether  others  are 
joint  parties  on  the  same  side  with  him  or  not,  how- 
ever the  interest  may  appear,  and  whatever  may  be 
its  relative  amount.  ]But  where  there  are  several 
parties  on  that  »de,  the  admission  of  one  of  them 
avails  against  those  of  them  only  who  have  a  joint 
interest  or  a  privity  in  design  with  him.  (1  Greenl. 
£v.  §  171  &  seq ;  Garland  v.  Agee,  7  Leigh,  362 ; 
Tabb  V.  Cabell,  17  Grat.  160 ;  Taylor  v.  Feck,  21 
Gi-at.  11.) 

Admissions  are  also  receivable  although  made  by 
persons  who  are  not  parties  to  the  record^  provided 
they  are,  or  were  when  the  admission  was  made,  hena- 
ficiaUy  interested  in  the  suhject-matter  of  the  suit, 
whether  by  a  legal  or  an  equitable  title.  (1  Greenl. 
Ev.  §  180 ;  Walker  v.  Pierce,  21  Grat.  722.) 

And  in  some  cases  admissions  of  third  persons^ 
Grangers  to  the  suity  are  receivable.  This  may  arise 
in  various  ways,  as  (1),  Where  the  issue  is  substan- 
tially upon  the  mutual  riglits  of  such  persons  at  a 
particular  time,  in  which  case  the  practice  is  to  let 
in  such  evidence  in  general  as  would  be  legally  ad- 
missible in  an  action  between  the  parties  themselves ; 
(2),  Where  the  admission  is  made  by  a  stranger  to 
whom  the  party  has  expressly  referred  another  for 
information  in  regard  to  an  uncertain  or  disputed 
matter ;  (3),  Wh^re  the  admission  is  made  Oy  an 
agent  of  the  party,  whilst  the  transaction  is  in  pro- 
gress, dum  jervet  opus;  (4),  Where  the  action  is 
against  the  surety ^  upon  a  collateral  undertaking,  and 
the  admission  is  made  by  the  principal  during  the 
transaction  of  the  business,  so  as  to  be  part  of  the 
res  gestae;  or  (5),  Where  there  is  a  privity ^  that  is 
a  mutual  or  successive  relationship  to  the   same 
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rights  of  property  between  the  maker  of  the  admis- 
eion  and  the  party  against  whom  it  is  sought  to  be 
adduced  in  evidence.  And  in  all  these  cases  of  ad- 
missions by  third  persons,  as  they  derive  their  legal 
force  and  effect  from  the  relation  of  the  party 
making  them  to  the  property  or  interest  in  question, 
and  are  taken  as  part  of  the>^  gestce,  they  may  be 
proved  by  any  competent  witnesa  who  heard  them, 
without  calling  the  party  by  whom  they  were  made; 
the  question  being  whether  the  admission  was  made, 
and  not  whether  it  was  true,  which  is  s,  prima  facie 
inference  of  law.     (1  Greenl,  Ev.  §  181  &  seq.) 

As  to  the  tim£  and  circumstances  of  the  admission, 
overtures  of  pacification,  and  propositions  of  compro- 
.  mise  are  excluded  on  grounds  of  public  policy,  in 
order  not  to  discourage  attempts  at  friendly  adjustr 
ments  of  controversies.  (1  Greenl.  Ev.  §  192 ;  Baird 
V.  Bice,  1  Call.  18;  Williams  v.  Price,  5  Munf. 
507.)  And  admissions  extorted  by  duress  or  con- 
straint are  also  excluded  for  obvious  reasons.  But  it 
is  no  ground  to  exclude  an  admission  that  it  was 
made  under  legal  compulsion,  as  that  of  a  witness, 
or  of  a  respondent  filing  his  answer  to  a  bill  in 
equity ;  and  there  is  no  difference  in  the  admissi- 
bility of  this  sort  of  evidence,  between  direct  and 
incidental  admissions.  (1  GreenL  Ev.  §  192  &  seq.) 
Admissions  are  not  necessarily  express;  they  may 
be  implied  from,  aseumad  character^  from  langriagey 
and  from  cotidicct  Thus  where  the  existence  of 
any  domestic,  social,  or  ofiicial  relation  is  in  issue, 
any  recognition  in  fact  of  that  relation  is  prima 
facie  evidence  of  it  against  the  party  making  the 
recognition.  And  so  tlie  suppression  of  documents 
is  an  admission  that  their  contents  were  deemed  un- 
favorable to  the  party  suppressing  them;  the  charg- 
ing a  particular  person  in  a  tradesman's  book,  or 
making  out  a  bill  of  parcels  in  his  name,  is  an  ad- 
mission that  they  were  furnished  on  his  credit; 
asking  time  for  the  payment  of  a  note  or  bill  is  an 
admission  of  the  holder's  title;  and  the  endorsement 
or  acceptance  of  a  note  or  bill  is  an  admission  of  its 
genuineness,  and  of  the  facts  recited  in  it.  Even 
the  acquiescence  of  a  party  in  conduct  or  language 
which  isfuUy  understood  by  him,  justifies  any  in- 
ference of  admission  which  can  properly  be  drawn 
from  his  passiveness  and  silence,  supposing  him  not 
only  to  have  opportunity  to  act  or  to  speak,  but  that 
some  action  or  reply  would  properly  and  naturally 
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be  called  for  from  men  similarly  sitaated.  And  bo 
the  possession  of  documents,  or  the  fact  of  constant 
access  to  them,  sometimes  affects  parties  with  an 
implied  admission  of  their  contents;  but  this  sort  of 
evidence  is  to  be  received  with  caution.  (1  Greenl. 
£y.  §  195  &  seq.) 

As  to  the  effect  of  admissionsy  the  whole  is  to  be 
taken  together ;  that  is,  must  be  heard  or  read,  and  not 
a  part  without  the  rest,  although  the  whole  need 
not  be  believed.  Nor  are  verbal  admissions,  stand- 
ing alone,  conclusive.  They  prove  prim^  facie  the 
truth  of  what  they  state,  as  against  the  party  him- 
self and  persons  claiming  under  him;  but  a  mistake 
may  be  shown  and  correction  made  accordingly. 
Judicial  admissions^  however,  that  is,  those  made  in 
court,  as  by  the  pleadings  or  for  the  purposes  of  the 
cause  as  an  agreed  substitute  for  the  regidar  legal 
evidence  of  the  fact  at  the  trial,  or  by  the  payment 
of  money  into  court,  are  conclusive  as  long  as  they 
stand.  But  if  improvidently  made,  the  court,  in 
its  discretion,  may  relieve  the  party  by  a  special 
order  adapted  to  the  case.  So,  admissions  which 
have  been  acted  upon  by  others  are  conclusive  as 
between  the  party  making  them  and  those  who  have 
thereby  been  exposed  to  loss;  and  that  whether  the 
admission  were  in  itself  true  or  false.  In  some 
other  cases,  also,  connected  with  th  e  administration 
of  public  justice  and  of  government,  the  admission 
is  held  conclusive  on  grounds  of  public  policy. 
Thus,  upon  a  prosecution  for  bribing  a  voter,  the 
accused  party  is  not  allowed  to  say  that  the  person 
whom  he  sought  to  influence  had  no  vote.  Admis- 
sions in  deeds  are,  as  between  the  parties  to  them, 
generally  conclusive ;  but  other  admissions  in  writing ^ 
such  as  receipts  and  the  like,  are  no  more  conclusive 
than  oral  admissions.  (1  Greenl.  £v.  §  201  &  seq ; 
Purcell  V.  Purcell,  4  H.  &  M.  607;  Spencer  v.  PU- 
cher,  8  Leigh,  566;  Oox  v.  Thomas,  9  Grat.  312; 
Cecil  V.  Early,  10  Grat.  198.) 
10^.  The  Doctrine  touching  Circumstantial  Evidence. 
The  grounds  of  belief  of  testimony  are  stated  by 
Mr.  Greenleaf  as  follows:  (1),  The  instinctive  prin- 
ciple of  credulity  implanted  in  man's  nature;  (2), 
The  general  experience  of  the  truth  of  human  tes- 
timony; and  (3),  The  known  and  experienced  con- 
nexion between  collateral  facts  satisfactorily  proved, 
and  the  fact  in  controversy.  (1  Greenl.  Ev.  §  9, 
10,  11,) 
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In  every  triid  of  fact  the  thing  to  be  proved  is  either 
direcdy  attested  by  witnesBes  who  speak  from  their 
own  actaal  and  personal  knowledge  of  its  existence, 
or  it  is  to  be  inferred  from  odier  facts  satisfao- 
torily  proved.  In  die  first  case  the  proof  rests  upon 
the  first  and  second  gronnds  above  stated ;  and  in 
the  latter  on  those  two  grounds,  in  addition  to  the 
third.  The  facts  proved  are  in  bodi  cases  directly 
attested.  In  the  first  the  proof  applies  immediately 
to  the  factum  probandum^  without  any  intervening 
process,  and  it  is,  therefore,  called  direct  or  positive 
testimony.  In  the  latter  case,  as  the  proof  applies 
immediately  to  collateral  facts,  supposed  to  have  a 
connexion,  near  or  remote,  with  the  fact  in  contro- 
•  versy,  it  is  termed  circumstantial :  and  sometimes, 
but  not  with  entire  accuracy,  presumptive.  Thus,  if 
a  witness  testifies  that  he  saw  A.  buy  a  suit  of 
clothes  of  B.  at  a  named  price,  to  be  afterwards  paid, 
and  saw  B.  deliver  the  suit  to  A. ;  this  is  a  case  of 
direct  etndence;  and  giving  to  the  witness  the  credit 
to  which  human  testimony  is  generBHj  prima  facie 
entitled,  the  demand  of  B.  against  A.  is  satisfac- 
torily proved.  On  the  other  hand,  if  a  witness  tes- 
tifies that  a  suit  of  clothes  which  yesterday  was  B.'s 
property,  and  in  his  possession,  is  to-day  in  the  pos- 
session of  A.;  here  the  facts  themselves  are 
directly  attested;  but  the  evidence  they  afford 
of  the  factum  probandum.^  namely,  A.'s  liability  to 
B.  for  their  value,  is  termed  circumstantial;  and 
from  these  facts,  if  unexplained  by  A.,  the  jury  may, 
or  may  not,  deduce  or  infer ^  or  presume  that  A.  owes 
B.  for  the  clothes,  according  as  they  are  aatisfied  or 
not  of  the  natural  and  ordinary  connexion  between 
similar  facts  and  the  indebtedness  of  the  person  thus 
connected  with  them.  In  both  cases  the  veracity 
of  the  witness  is  presumed  in  the  absence  of  proof 
to  the  contrary ;  but  in  the  latter  case,  there  is  an 
additional  presumption  or  inference,  founded  on  the 
known  usual  connexion  between  the  facts  proved 
and  the  conclusions  aimed  at,  namdy,  the  obliga- 
tion of  the  party  in  possession  of  the  suit  to  pay  for 
it.     (1  Greenl.  Ev.  §  13 ;  1  Stark.  Ev.  668  cfe  seq.) 

It  appears  to  be  essential  to  circumstantial  proof, 

(1),  That  the  circumstances  from  which  the  con- 
clusion is  drawn  should  be  fully  established ; 

(2),  That  all  the  facts  proved  should  be  oonsiatent 
with  the  hypothesis; 
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(3),  That  tlie  oironmBtancefl  fibould  be  of  a  con- 
clusive nature  and  tendency ; 

(4),  That  the  oircamstances  should,  to  a  moral 
certconty,  aetuallj  exclude  every  hypothesis  but  the 
one  proposed  to  be  proved ;  and 

(6),  That  mere  drcumstantial  evidence  ought  in 
no  ease  to  be  relied  on  whwe  direct  and  positive 
evidence,  which  might  have  been  given,  is  withheld 
by  the  adverse  party.  (1  Stark.  £v.  560  &  seq, 
571  &  seq.) 
11^.  Doctrine  as  to  the  Number  of  Witneeaes  Re- 
quired. 

By  constitutional  provision  no  one  can  be  con- 
victed of  treason  against  the  United  States,  unless 
on  the  testimony  of  two  witnesses  to  the  same  overt 
act,  or  on  confession  in  open  court,  (TT.  S.  Const. 
Art.  Ill,  §  iii,  1);  and  by  statute  in  Virginia  a 
similar  provision  is  applied  to  treason  against  the 
commonwealth.  (V.  0. 1878,  c.  186,  §  1.)  By  the 
common  law  also,  the  proof  of  the  crime  of  per- 
jury must  consist  of  two  witnesses,  of  one  witness 
and  corroborating  circumstances,  or  of  documentary 
testimony ;  and  in  a  court  of  chancery,  by  the  law 
of  that  forum,  an  answer  responsive  to  an  averment 
on  the  other  side  can  be  disaffirmed  only  by  two 
witnesses,  or  by  one  witness  and  corroborating  cir- 
cumstances, (1  Greenl.  £v.  §  357  &  seq,  260 ; 
Thornton  v.  Gordon,  2  Kob.  719);  and  lastly  by 
statute,  a  writing  must  be  proved,  for  the  purpose 
of  being  registered  by  two  witnesses.  (V.  C.  1873,. 
c.  117,  $  2.)  But  with  these  exceptions,  it  is  be- 
lieved that  every  fact  capable  of  being  established 
by  oral  evidence  at  all,  may  be  proved  by  a  single 
witness,  supposing  him  to  be  credited.  For  although 
a  will  of  either  lands  or  chattels  must  be  attested  by 
two  or  more  subscribing  witnesses,  either  of  these 
witnesses  suffices  tQ  prove  it,  if  he  can  testify  to  the 
due  execution  thereof  by  the  testator,  and  the  due 
attestation  by  the  other  attesting  witness  as  well  as 
by  himself.  (1  Lorn.  Ex'ors,  220-'21;  Jesse  v. 
Parke/,  6  Grat.  64;  Johnson  v.  Dunn,  6  Grat.  627.^ 
12^  Doctrine  as  to  the  Introduction  of  Parol  Ewr 
detice  to  affect  that  which  is  Written. 

It  must  suffice  here  merely  to  say  that  in  general,, 
parol  evidence  cannot  be  introduced  in  order  to 
alter,  explain,  or  in  any  wise  affect  that  which  is 
written ;  and  for  the  reasons,  extent,  and  limitation 
of  the  principle,  to  refer  to  1  Greenl.  Ev.  §  275  <St 
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seq;  2  Insts.  Com.  k  Stat.  Law,  955  &  aeq,  964  A 
eeq. 
2\  The  PrincipleB  applicable  to  Written  Evidence, 
Writings  are  of  two  kinda,  namely:  (1),  Public, 
and  (2),  Private;  and  whether  public  or  private  the 
practitioner  has  to  observe  respecting  them,  (1),  The 
mode  of  obtaining  a  preliminary  inspection  thereof; 
.  (2),  The  mode  of  proving  them;  and  (3),  Their  ad- 
missibility and  effect; 
W.  C. 
1^  Public  Writings. 

Public  writings  consist  of  the  acts  of  public  func- 
tionaries in  the  executive^  legislative^  and  judicial 
departments  of  government,  whether  domestic  or 
foreign;  including  the  transactions  which  official 
persons  are  required  to  enter  in  books  or  registers 
in  the  course  of  their  public  duties. 

Public  writings  are  either,  (1),  Judicial;  or  (2), 
Not  judicial; 
W.  0. 
1"^.  Public  Writings  Judicial,  including  Becords. 
We  are  to  note,  as  before  stated,  (1),  The  mode 
of  obtaining  a  preliminary  inspection  of  judicial 
writings,  whether  of  record  or  not ;  (2),  The  mode 
of  proving  them ;  and  (3),  Their  admissibility  and 
effect; 
W.  C. 
1^  Mode  of  Obtaining  a  Prdirninwry  Inspection  of 
jPublic  Judicial  Wriiinge. 

The   records  of  the  public  oourtSy  including 
writs  and  other  papers  filed  in  any  cause,  are 
open  to  the  inspection  of  every  one,  upon  paying 
the  fees  of  the  officer  charged  with  their  custody ; 
and  if  denied,  the  right  is  enforced,  where  an  ac- 
tion is  pending,  by  rule  of  courts  and  where  no 
action  is  pending,  by  writ  of  mandamus,     (1 
Greenl.  Ev.  §  472,  477,  478.) 
2\  The  Mode  oH^roving  Public  Judicial  Writings. 
The  distinction  here  to  be  made  is  between, 
(1),  Becords ;  and  (2),  Judicial  writings  not  of 
record. 
W.  C. 
l^  Mode  of  Proving  Judicial  Writings  of  Record. 
Judicial  writings  of  record  are  proved  by,  (1), 
The  production  of  the  original  itself ;  (2),  The 
production  of  an  exemplified  copy ;    (3),  The 
production  of  an  office-copy ;  or  (4),  The  produc- 
tion of  an  examined  copy ; 
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IP.  The  ProdactioD  of  the  Original  Record  it- 
9df. 

The  original  record  itself  is  produced  only 
when  the  cause  is  in  the  same  court  whose  re- 
cord it  is,  or  where  it  is  the  subject  of  proceed- 
ings in  a  superior  court ;  in  which  latter  case 
it  is  obtained  by  a  writ  of  certiorari^  issued 
with  us  by  the  superior  court  itself,  but  in  Eng- 
land by  a  certiorari  issued  from  the  court  of 
chancery,  and  a  mdttimue  sending  it  thence 
into  the  superior  court,  where  it  is  wanted.  (1 
Stark.  Ev.  223-'4 ;  1  Greenl.  Ev.  §  602 ;  Pitt 
v.  Knight,  1  Saund  99;  Bnrk  v.  Trege,  2 
Wash.  216,  &o. ;  Anderson  v.  Dudley,  5  Call. 
529;  Ballard  v.  Thomas,  19  Grat.  18.)  At 
common  law  the  original  record  must  have 
been  produced  wherever  the  cause  was  in 
the  same  court,  a  copy,  however  authen- 
ticated, being  under  no  circumstances  admis- 
sible, unless  the  original  were  lost.  (Burk  v. 
Tregg,  2  Wash.  216 ;  Anderson  v.  Dudley,  5 
Gall.  529.)  But  it  having  been  enacted  by 
statute  (V.  0.  1873,  c.  172,  §  5,)  that  a  copy  of 
any  record  or  paper  in  the  clerk's  office  of  any 
court,  attested  by  the  clerk^  may  be  admitted 
as  evidence  in  lieu  of  the  original,  the  usage  of 
proving  the  record,  even  in  the  same  court, 
by  a  certified  copy,  *has  become  so  established 
that  it  was  necessary  to  invoke  the  authority 
of  the  court  of  appeals'  to  determine  that  the 
original  was  admissible  at  all.  (Ballard  v. 
Thomas,  19  Grat.  18.) 

Except  in  the  court  to  which  the  record  be- 
longs the  original  is  not  produced,  as  was  re- 
marked above,  but  the  record  must  be  proved 
iy  a  copy^  being  an  exception  to  the  general 
rule,  which  requires  the  production  of  the  best 
evidence,  because  to  remove  the  record  itself 
would  endanger  its  loss,  and  because,  moreover, 
being  interesting  to  many  persons  it  might 
be  wanted  as  evidence  in  difiorent  places  at  the 
same  time.  (1  Greenl.  Ev.  §  482.) 
^K  The  Production  of  an  Exemplified  Copy. 

An  exemplified  copy  of  a  record  is,  first,  a 
copy  certified  under  the  great  seal  of  State  ;  and 
second,  a  copy  certified  under  tJie  seal  of  the 
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court  of  whose  prooeedingB  it  is  the  record.    (1 
fitiu^.  £t.  2S4.) 

The  great  seal  of  a  sovereign  State  provea 
itself,  not  onlj  in  ite  own  courts,  bat  in  all 
foreign  courts  as  well ;  and  thus  a  record  an  then- 
tioated  under  that  seal  is  admitted  in  the  courts 
of  all  civilized  countries  as  being  thereby  well 
proved.  The  seal  of  the  court  proves  itself 
and  the  aa^entidty  of  the  record  to  which  it 
is  attached,  within  the  limits  of  the  country  to 
which  the  court  belongs;  but  in  a  foreign  conn- 
try,  it  must  itself  be  proved,  unless  by  statute 
or  usage  it  is  admitted  without.  (1  GreenL 
Ev.  §503,  514;  1  Stark.  Ev.  224.) 

The  States  composing  this  Confederacy  are 
foreign  to  one  another  in  all  particulars  wherein 
they  are  not  made  one  by  the  Federal  con&ti- 
tution,  and  their  records  would  be  regarded 
accordingly ;  but  foreseeing  the  inconveniences 
arising  from  this  source,  the  United  States  Con- 
stitution provides  that  '^  Full  faith  and  credit 
shall  be  given  in  each  State  to  the  public  acts^ 
records,  and  judicial  proceedings  of  every 
other  State.  And  the  Congi^essmay  by  general 
laws  prescribe  the  manner  in  which  such  acts, 
records,  and  proceedings  shall  be  proved,  and 
the  effect  thereof.'  (Art  IV,  §  1.)  Accord- 
ingly, Congress  has  directed  that  ^^  the  records 
and  judicial  proceedings  of  the  courts  of  any 
State  or  territory,  (or  of  any  country  subject  to 
the  jurisdiction  of  the  United  States),  shall  be 
proved  or  admitted  in  any  other  court  within  the 
the  United  States,  by  the  attestation  of  the  clerk, 
and  the  seal  of  the  court  annexed,  if  there  be  a 
seal,  together  with  the  certificate  of  the  judge, 
chief-justice,  or  presiding  magistrate,  that  the 
said  attestation  is  in  due  form.  And  the  said  re- 
cords and  judicial  proceedings  so  authenticated 
shall  have  such  faith  and  credit  given  to  them  in 
every  court  witliin  the  United  States  as  they  have 
by  law  or  usage  in  the  courts  of  the  State  from 
which  they  are  taken."  (Rev.  Stats.  U.  8.  § 
905.)  But  in  order  that  they  may  have  in 
other  States  such  faith  and  credit,  the  parties 
must  have  appeared,  or  have  been  personally 
summoned.  (Hampton  v.  McConnel,  3  Wheat. 
934;  Mayhew  v.  Thatcsher,  6  Wheat.  129; 
Mills  V.  Duryee,  7  Cr.  484 ;  D' Arcy  v.  Eetchum, 
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11  How.  176 ;  Ohriatmaa  ▼.  Rassell,  5  Wal. 
302.) 

This  method  of  authentication  is  not  ezda- 
aive  of  aay  other  which  the  State  where  the 
reoord  ia  offered  in  evidence  may  think  fit  to 
adopt ;  and  the  provision,  it  will  be  observed, 
relates  only  to  the  proceediiigs  of  courts  ofr^ 
cord,  and  therefore  do  not  apply  to  the  ludg- 
ments  of  jnstices  of  the  peace.  (1  Greenl.  £v. 
$  505,  506.)  In  Virginia  an  act  of  assembly 
provides  for  tiie  proof  and  effect  of  records 
and  judicial  proceedings  of  any  court  of  the 
United  States,  or  of  any  State  in  any  court  of 
tiiis  State,  in  terma  identical  with  the  TJnited 
States  statute  above  quoted.  (Y.  C.  1873,  c. 
172,  §  15.) 
3"^.  The  Production  of  an  Office-copy. 

A  judicial  writing  of  record  may  be  proved 
thirdly,  by  an  office-copy^  that  is,  a  copy  at- 
tested as  a  true  copy,  by  a  person  who  has  offi- 
cial charge  of  the  original.  It  seems  to  be  the 
better  opinion,  at  least  in  the  United  States, 
that  independently  of  statute,  an  officer  who 
lias  the  legal  custody  of  public  records,  whether 
of  couits  or  of  public  offices,  is  ex  officio  com- 
'  petent  to  certi^  copies,  which  are  receivable 
in  evidence  wiikin  ths  country.  If  the  record 
be  a  for^gn  one,  the  office-copy  must  itself  be 
authenticated,  either  under  tne  great  seal  of 
State,  which  proves  itself,  or  under  the  seal  of 
the  court,  proved  by  a  witness.  (1  GreenL 
Ev.  §  507,  514.) 

We  have  seen  that  in  Virginia  we  have  a 
statute  expressly  authorizing  the  admission  of 
such  an  offioeKX>py  in  lieu  of  the  original.     (V. 
C.  1873,  c.  172,  k  5.) 
4^.  The  Production  of  an  Examined  Copy. 

A  fourth  mode  of  proving  a  record  is  by 
means  of  an  examinea  copy,  which  means  a 
copy  which  a  witness,  who  is  produced  to  the 
court,  can  prove  he  compared  with  the  original 
and  found  to  be  a  true  copy.  But,  of  course, 
it  must  appear  that  the  original  was  genuine, 
as  by  its  being  found  in  the  proper  place  of 
deposit,  or  in  the  hands  of  the  legal  custodian. 
<1  Greenl.  Ev.  $  508.)     ' 

Tbiamode  of  proof  is>  aa  well  applicable  to  a 
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foreign  as  to  a  domeedc  record.    (1  Greenl. 
Ev.  §  614.) 

Where  a  record  is  lost,  and  is  ancient^  its  ex- 
istence and  contents  may  sometimes  be  pre-^ 
sumed;  bnt  whether  ancient  or  recent,  after 
proof  of  the  loss  its  contents  may  be  proved^ 
as  in  the  case  of  any  other  document,  by  any 
secondary  evidence  which  is  the  best  the  nature 
of  the  case  admits  of.  (1  Greenl.  Ev.  §  509 ;. 
Brander  v.  Chesterfield  Jnsts.  5  Call.  548;  Ly- 
ons V.  Gregory,  8  H.  &  M.  287 ;  Corbett  v^ 
Nntt,  18  Grat.  624.) 

In  Virginia,  provision  is  made  by  statute 
for  the  renewal,  in  the  most  authentic  form 
possible,  of  such  books  of  record  as  may  be 
lost,  or  have  become  illegible.  See  V.  C.  1 873^ 
c.  172,  §  11  &  seq. 
2*.  Mode  of  Proving  Judicud  Writings  not  of  JSe-^ 
cord. 

Judicial  writings  not  of  record  embrace  many 
things  which  are  generally  parts  of  records,  bat. 
which  may  exist,  or  at  least  require  to  be  proved 
separately,  as  writs,  verdicts,  answers  in  chan- 
cery, depositions,  testaments,  letters  of  admistra- 
tion,  judgments  of  inferior  courts,  and  foreign 

J'udgments.     The  mode  of  proof  of  all  these, 
lowever,  being  closely  assimilated  to  the  proof 
of  records,  the  student  is  referred  to  the  pre- 
ceding discussion,  and  to  1  Greenl.  Ev.  $  510 
&  seq. 
S^.  Admissibility   and    Effect  of  Public  Judicial- 
Writings. 

Here  again,  it  is  needful  to  make  the  same  dis- 
tinction  as  before  between  (1),  Becords;   (2),. 
Other  judicial  writings; 
W.  C. 
1^.  Admissibility  and  Effect  of  Records. 

Let  us  take  notice  of  (1),  The  admissibility 
and  effect  of  records  in  respect  to  the  parties 
thereto;  (2),  In  respect  to  the  privies  thereto ; 
(8),  In  respect  to  the  distinction  between  the  re- 
cord as  proof  of  the  fact  of  a  judgment  or  de- 
cree, or  as  proof  of  the  facts  upon  which  it  was 
based ;  and  (4),  In  respect  to  foreign  judgments ; 
W.  C. 
1^^.  Admissibility  and  Effect  of  Records  in  Be- 
spect  to  the  Parties  thereto. 
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When  a  cause  has  been  once  fairly  tried,  the 
public  peace  demands  that  there  should  be  no 
more  litigation  touching  that  gueation  between 
those  parties,  and  persons  claiming  in  privity 
with  them,  forever.  And  hj  parties  we  under- 
stand  all  who  were  directly  interested  in  the  sub- 
Cect-matter,  and  had  a  right  to  assert  their  claims,. 
to  adduce  testimony,  and  cross-examine  the  op- 
posing .witnesses,  or  to  control  the  proceed- 
ings, and  to  appeal  from  the  decision.  But  in 
order  to  prevent  this  rule  from  working  injus- 
tice, it  is  essential  that  its  operation  be  mutiuiL 
Both  the  litigants  must  be  concluded  or  neither; 
and  the  rule  applies  to  that  only  which  was 
directly  in  issue  in  the  former  suit,  and  not  tO" 
everything  incidentally  brought  into  the  con- 
troversy during  the  trial.  And  so  it  is  only 
where  the  point  in  issue  has  been  determined 
that  the  judgment  is  a  bar.  If,  by  reason  of 
discontinuance  or  non-suit,  or  otherwise,  there 
has  been  no  judgment  upon  the  matter  in  ques- 
tion, the  proceedings  are  not  conclusive ;  and 
the  decision,  in  order  to  be  a  bar,  must  be  upon 
the  merits.  (1  Greenl.  Ev.  §  622  &  seq;  7  Rob.. 
Pr.  2  &  seq;  Bart.  Pr.  199 ;  Paynes  v.  Coles,. 
1  Munf.  373;  Downes  v.  Morrison,  2  Grat.. 
250 ;  Duncan  v.  Helms,  8  Grat.  68 ;  Johnson 
y.  Jennings,  10  Grat.  1 ;  Smith  v.  Chapman,. 
10  Grat.  445 ;  Baylor  v.  Dejamette,  18  Grat. 
152;  Stinchcombe  v.  Marsh,  15  Grat.  202; 
Anderson  v.  Miller,  15  Grat.  279 ;  Parson  v. 
Harper,  16  Grat.  64;  Honaker  v.  Howe,  19 
Grat.  511;  Sands'  Case,  20  Grat.  800;  linke 
V.  Fleming,  25  Grat.  704;  Johnson  v.  Gill,  27 
Grat.  587 ;  Supervisors  v.  Dunn,  27  Grat.  608.) 

2^.  Admissibility  and  Effect  of  Records  in  respect 
to  the  Privies  thereto. 

The  person  who  represents  another,  and  the 
person  represented,  have  a  legal  identity,  so 
that  whatever  binds  the  one,  in  relation  to  the 
subject  of  their  common  interest,  binds  the 
other  also.  Whenever,  therefore,  a  record  is 
admissible  and  conclusive  as  to  the  parties,  it 
is  in  like  manner  admissible  and  conclusive  aa 
to  ^^\x  privies.  (1  Greenl.  Ev.  §  536, 4&c.;  7 
Rob.  Pr.  187  &  seq;  Cases  supra^ 

2^.  Admissibility  and  Effect  of  a  Record  in  re- 
spect to  the  Distinction  between  its  being  proof 
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01  the  Existence  of  a  Jadgment  or  Decree,  and 
Proof  of  the  JFaets  upon  which  the  Jvdgment^ 
<§<?.,  v>aL%  Based. 

A  judgmenty  when  used  by  way  of  induce- 
meniy  or  to  establish  a  coliatercd  fact,  may  be 
adnlittedy  though  the  parties  are  not  the  same; 
as  to  prove' the  legal  infamy  of  a  witness;  to 
let  in  proof  of  what  was  sworn  at  the  trial;  to 
justify  proceedings  in  execution  of  the  judg- 
ment; to  prove  the  amatmi  which  a  principal 
has  been  compelled  to  pay  for  the  default  of 
his  agent,  or  a  surety  for  the  default  of  his 
principal;  and  in  general,  to  show  the  fact 
that  such  a  judgmerU  was  rendered,  (1  Greenl. 
Ev.  §  537,  538 ;  Lovell  v.  Arnold,  2  Munf.  172, 
174.)  But  whilst  a  judgment  is  admissible  to 
prove  the  fact  that  a  juhdgment  has  been  ob- 
tained against  a  sherifi'  for  the  default  of  his 
deputy,  and  also  to  show  ^'Q  amount  recovered ; 
for  as  to  those  particulars  the  judgment,  being 
a  public  transaction,  cannot  be  considered  as 
res  inter  alios  acta^  yet  it  is  not  admissible  to 
prove,  in  a  subsequent  action  by  the  sheriff 
{gainst  the  deputy,  the  facts*  on  which  the  judg- 
ment was  based,  namely,  the  defaults  of  the 
deputy,  unless  he  was  notified  to  defend  the 
suit.  (1  Greenl.  Ev.  §588, 589 ;  Lovell  v,  Arnold, 

2  Munf.  172,  174;  7  Rob.  Pr.  150  &  seq; 
Oases  Supra^  1^.) 

4^.  Admissibility  and  Effect  of  Foreign  Judg- 
merUs. 

The  principle  that  a  cause  of  action  once 
finally  determined  on  the  merits  by  a  compe- 
tent tribunal,  cannot  afterwards  be  litigated  by 
new  proceedings  between*  the  sam^  parties^ 
either  before  the  same  of  any  other  tribunal, 
seems  in  nature  and  reason  to  be  scarcely  less 
applicable  to  9i  foreign  than  to  a  ^m^^i^  judg- 
ment; and  in  England,  it  is  so  established.  (7 
Rob.  Pr.  7,  8.)  But  the  general  doctrine  in 
the  United  States,  in  relation  to  foreign  judg- 
m^its  in  personam,  that  is,  against  the  person, 
in  contradistinction  to  such  as  relate  to  and 
affect  specific  property^  is  understood  to  be 
that  they  are  prima  facie  evidence,  but  im- 
peachable.    (1  Greenl.  Ev.  §  547.) 

We  have  seen  that  a6  well'  the  law  of  the 
United  States  Constitution  and  statutes,  as  of 
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oar  own  statutes  in  Tirginia,  give  to  records 
and  judicial  proceedings  of  any  court  of  the 
United  States,  and  of  any  of  the  States  or 
.  territories,  the  saotie  faith  and  credit  as  they 
have  in  the  courts  of  the  State,  territory,  or 
district  whence  the  records  c&me.  {ArUcy  jp. 
716;  U.  8.  Const.  Art.  IV.  §  i;  Rev.  Stat«.  U. 
S.  §  905 ;  V.  0.  1873,  c.  172,  9  13. 

Foreign,  as  well  as  domestic  judgments  in 
rerrij  that  is,  judgments  which  relate  to  some  de- 
finite suiJect-matteTy  and  attach  to  it  a  permanent 
character,  stand  upon  a  different  footing  from 
judgments  inpersonum  only,' and  for  the  gen- 
eral peace  and  tranquillity  are  commonly  con- 
clusive upon  everybody  as  to  the  title  of  the 
subject,  and  the  character  impressed  by  the 
sentence,  and  in  many  cases  have  been  held 
conclusive  also  as  to  the  facts  included  in  them. 
Of  this  description  are  most  of  the  proceed- 
ings in  the  courts  of  admiralty,  such  as  ques- 
tions of  prize  in  captures  at  sea,  of  salvage,  of 
forfeiture,  &c.  Of  this  description  also,  are 
sentences  of  probate  and  adoiinistration,  of 
marriage  and  divorce,  and  of  attachments 
against  property,  where  the  proceeding  is  in 
rmi.  (1  Greenl.  Ev.  §  540,  541  &  seq;  7  fiob. 
Pr.  306,  §  324,  345,  350,  352,  4;c.) 
2*.  The  Admissibility  and  Effect  of  Judicial  Writ- 
ings^  other  than  Records, 

The  admissibility  and  effect  of  judicial  writ- 
ings other  than  records,  being  governed  sub- 
stantially by  the  same  considerations  and  rules 
as  those  which  regulate  records,  the  subject  may 
be  passed  by  with  a  reference  to  1  Greenl.  Ev. 
§  550  &  seq. 
2".  Public  Writings  rwt  Judicial, 

Public  writings  not  judicial,  consist,  amongst 
many  other  public  documents,  of  acts  of  State, 
legislative  acts  and  journals,  official  registers, 
foreign  laws,  laws  of  other  States,  &c.  We  are 
to  observe  here,  as  under  the  head  of  judicial  writ- 
ings, (1),  The  mode  of  obtaining  a  preliminary  in- 
spection of  public  writings  not  judicial;  (2),  The 
mode  of  proving  them;  and  (3),  Their  admissibility 
and  effect ; 
W.  0. 
1"^.  The  Mode  of  Obtaining  a  Preliminary  Inspec- 
tion of  Pvhlic  WritingH  not  Judicial. 
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The  methods  of  obtaining  such  preliminary  in- 
spection when  one  has  a  right  to  it  are  essentially 
the  same  as  in  the  case  of  records,  {Antej  p.  714.} 
But  it  must  be  observed  that  there  is  not  the 
same  universal  right  to  an  inspection  of  this  clafifr 
of  writings,  although  they  are  said  to  be  piMiCj 
as  of  records.  Thus,  the  books  of  corporations- 
are  open  to  the  inspection  of  corporators,  but  not 
of  strangers;  and  those  of  public  officers  can  be 
examined  only  by  those  who  have  an  interest  in 
the  subject  to  which  they  relate;  and  in  all  cases- 
of  public  writings  not  judicial,  if  the  disclosure 
of  their  contents,  in  the  opinion  of  the  court,  or 
of  the  chief  executive  magistrate,  or  of  the  head 
of  department  in  whose  custody  the  writings  are, 
will'  be  injurious  to  the  public  interests,  an  in- 
spection will  be  denied.  (1  Greenl.  Ev.  474  &  seq.) 
2".  The  Mode  of  Proof  of  Public  Writings  not  Ju- 
dicial. 

Of  some  matters  the  courts  take  ex-ojicioy  judi- 
cial notice,  without  proof,  namely,  amongst  others, 
of^ 

The  political  constitution  of  their  own  country^ 
its  essential  political  agents  or  officers,  and  its  es- 
sential ordinary  and  regular  operations ; 

And  without  other  proof  than  inspection,  of — 

The  great  seal  of  State,  and  the  seals  of  the 
judicial  tribunals  of  their  own  country ; 

The  seals  of  foreign  nations,  recognized  by 
their  own  sovereign  ; 

The  seals  of  foreign  courts  of  admiralty,  and 
of  notaries  puilic ;  and 

Public  Statutes. 

And  in  Virginia,  by  statute,  it  is  provided  that 
all  courts  and  officers  shall  take  notice  of  the  sig- 
nature of  any  of  the  judges,  or  of  the  governor  of 
the  State,  to  any  judicial  or  official  document. 
(V.  C.1873,  c.  172,§8.) 

^ut  public  loritings,  not  judicial,  must  in  gene- 
ral be  in  some  way  authenticated  before  they  can 
be  used  in  evidence.  The  general  regulations 
upon  the  subject  which  call  for  special  mention 
are  as  follows: 

Acts  ofStatej  such  as  proclamations  and  other 
acts  and  orders  of  the  executive,  of  like  character, 
may  be  proved  by  a  printed  copy  of  the  docu- 
ment, purporting  to  be  issued  from  a  press  au- 
thorized by  government.     (1  Greenl.  Ev.  §  479); 
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Zeffislative  acts  and  resolutions,  including  pri- 
vate statutes,  are  at  common  law  proved  only  by 
an  eoBsmpUJied  or  an  examined  copy.  (1  Greenl. 
£v.  §  480).  But  in  Virginia  acts  and  resolutions 
of  the  general  assembly,  published  by  the  public 
printer  for  the  time  being,  (that  is,  purporting  to 
be  so  published),  shall  be  received  as  evidence  in 
the  courts  of ^this  State  for  any  purpose  for  which 
the  original  acts  or  resolutions  could  be  received, 
and  with  as  much  effect.  (Y.  C.  1873,  c.  15,  § 
8).  This  provision  applies  not  only  to  the  acts 
and  resolutions  of  each  session,  as  they  are  sep- 
arately printed,  but  to  the  thirteen  volumes  of 
Hening's  statutes  at  large,  to  the  several  revisals 
.  of  1792,  1802, 1807,  1819,  and  1849 ;  but  as  is 
presumed  to  the  new  editions  of  the  latter,  of 
1860  and  1873,  respectivelv.  (V.  0. 1873,  c.  15, 
§  8 ;  Acts  1849-'50,  p.  12,  V  9 ;  Acts  1859-60, 
p.  191,  c.  85 ;  Acts  1872-'3,  p.  205,  c.  228  ;  Id, 
p.  371,  c.  382).  And  similar  provisions  existing 
in  most  of  the  other  States,  and  also  in  respect  to 
United  States  statutes,  (Rev.  Stat.  U.  S.  §  908,)  a 
kind  of  common  law  has  sprung  up,  whereby  printed 
copies,  purporting  to  be  printed  by  authority,  of 
acts  of  Congress  and  of  statutes  of  the  sister  States, 
are  permitted  to  be  introduced  as  evidence.  (Taylor 
V.  Bank  of  Alexandria,  5  Leigh,  471 ;  Thompson 
V.  MuUer,  1  Dal.  (Pa.)  462  ;  Biddis  v.  James,  6 
Bin.  (Pa.)  321;  Cox  v.  Robinson,  2  Stew.  & 
Port.  (Ala.)  91 ;  Raynham  v.  Canton,  3  Pick. 
(Mass.)  293.)  It  is  safer,  however,  to  have  the 
6tatut.es  of  the  sister  States  authenticated,  accord- 
ing to  the  act  of  Congress,  passed  pursuant  to 
Art.  IV.  §  i,  of  the  United  States  constitution, 
under  the  great  seal  of  the  State  (Rev.  Stat.  U. 
States,  §  905),  which  proves  itself  no  matter  by 
whom  aMxed.  (Warner's  Case,  2  Va.  Cas.  95 ; 
Hunter  v.  Fulcher,  5  Rand.  126  ;  United  States 
V.  Amedy,  11  Wheat.  392 ;  Craig  v.  Brown,  1 
Pet.  352 ;  Leland  v.  Wilkinson,  6  Pet.  317.) 

Thejoumals  of  the  legislature  .cannot,  any  more 
than  records  of  courts,  be  safely  removed  froFm 
their  proper  place  of  deposit,  and  like  records,  might 
be  wanted  at  difiEerent  places  at  the  same  time. 
They  are,  therefore,  not  proved  by  the  produc- 
tion of  the  originals,  but  by  copies  exemplified  or 
examined^  and  in  the  United  States,  by  a  copy 
purporting  to  be  printed  by  tiie  public  printer. 


by  authority.  (1  Greenl.  Ev.  §  482.)  In  Vir- 
ginia special  proviBion  is  made,  (after  the  man- 
ner of  8  ife  9  Vict.  c.  113),  that  "  copies  of  the 
joarnal  of  either  house  of  the  assembly,  printed 
as  prescribed  in  chapter  nineteen,  (that  is,  under 
the  direction  of  the  superintendent  of  public 
printing,)  shall  be  received  as  evidence  for  any 
purpose  for  which  the  original  journal  could  be 
received.''     (V.  C.  1873,  c.  172,  §  2.) 

Official  reffi8ters,  or  books  kept  by  persons  in 
public  office,  in  which  they  are  required  to  write 
down  particular  transactions  occurring  in  the 
com-se  of  their  public  duties,  and  under  their 
personal  observation,  are  generally  admissible  in 
evidence,  in  consequence  of  the  publicity  of  their 
'  subject-matter,  because  they  are  made  by  autho- 
rized and  accredited  agents,  and  because  of  the 
inconvenience  which  would  be  occasioned  by  re- 
jecting them.  They  may  be  proved  by  the  books 
themselves,  or  by  exemplified  and  examined 
copies;  and  in  Virginia,  where  the  document  is 
a  record  or  paper  in  the  clerk's  office  of  any 
court,  or  in  the  office  of  the  secretary  of  the 
commonwealth,  treasurer,  register,  or  either  au- 
ditor, or  of  the  board  of  public  works,  or  of  edu- 
cation, it  may  be  proved  by  a  copy  attested  by 
the  officer,  or  by  the  secretary  or  clerk  of  the 
board  in  whose  office  the  record  or  paper  is. 
(V.  C.  1873,  c.  172,  §  6.) 

By  the  United  States  statutes  it  is  provided  that 
copies  of  any  books,  records,  papers,  or  documents 
in  any  of  the  executive  departments,  or  their  sub- 
ordinate sub-divisions,  authenticated  under  the 
seals  of  the  departments  respectively,  shall  be  ad- 
mitted in  evidence,  equally  with  the  originals. 
(Eev.  Stats.  U.  8.  §  882  &  seq.) 

Foreign  laws  must  be  proved  asfactSy  not  to 
the  jury,  but  to  the  court.  If  they  are  not  in 
writing,  that  is,^  not  statutory,  they  are  to  be 
proved  by  esq>erts  who  are  skilled  in  them,  and 
who  are  examined  as  other  witnesses.  If  they 
Are  statutory,  the  common  law  requires  that  they 
should  be  proved  by  an  exemplifisd  or  an  ex- 
amined  copy.     (1  Greenl.  Ev.  §  486  &  seq.) 

As  between  these  States^  we  have  seen  the 
mode  of  proving  them.  (Supraj  723 ;  Ante^ 
716.) 

It  may  be  addedj  in  conclusion  of  this  head, 
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that  it  is  provided  by  statute  in  Virginia,  that  a 
duly  ^tested  capy  of  any  writing  died  in  a  suit 
may  bo  filed  in  another  suit  on  the  same  writing, 
and  the  defendant  shall  plead  thereto  as  if  the 
original  were  filed.  (V.  C.  1873,  xj.  172,  §  6.) 
And  the  court  may,  for  good  cause^  order  an  ori- 
ginal paper  filed  in  a  cause  to  be  delivered  to  an 
applicant,  retaining  in  its  s^tead  a  copy  thereof, 
and  may  make  iiny  order  to  prevent  the  improper 
use  of  the  original,  (V.  C.  1873,  c.  172,  §  7.) 
S*.  Admissibility  and  Effect  of  Publio  Writings  not 
Judicial. 

In  order  to  render  documents  of  this  character 
admiesiblei  their  contents  must  be  pertinent  to  the 
i^euey  and  the  document  itself  must  originate  with 
the  person  or  persons  whose  duty  it  was  to  make 
it;  and  the  matter  it  contains  must  be  such  as 
belonged  to  his  or  their  province^  or  came  within 
his  or  their  official  cognizance  and  observation. 
When  a  document  possesses  these  requisites,  its 
effect  is  to  prove  either  prima  facie  or  conclu- 
sively the  facts  it  recites.  (1  Greenl.  Ev.  §  491 
&  seq.) 
3^  Private  Writings. 

In  discussing  the  employment  of  private  writings 
90  instruments  of  eyidence,  we  must  note  (1),  The 
dpctriae  toacbing  their  production  at  the  trial;  (2), 
The  mx)de  of  proving  them;  and  (3),  Their  admis- 
sibility and  e^ect; 

w.  o. 

1™.  The  Doctrine  touching  the  Production  of  Private 
Writings  at  the  Trial. 

Supposing  the  writing  to  be  in  the  possession  of 
the  party  who  desires  to  use  it,  he  has  uothing  to 
dQ  but  to  produce  it,  nor  is  he  allowed  to  prove  its 
contents  otherwise  than  by  prodi^ing  it.  If  it  be 
iQst  or  destroyed,  that  may  be  shown  by  the  affi- 
davit of  ^ny  one  who  knows  the  fact,  even  the  affi- 
davit of  the  party  himself,  whence  it  should  ap- 
pear, either  directly  that  it  is  destroyed,  or  if  the 
allegation  be  of  its  loss,  that  diligent  and  bona  fide 
#earch  has  been  made  for  it  npsuii^cessfully,  in  the 
plaqe  or  places  where  it  was  most  likely  to  be  found ; 
^nd  if  the  co^rt  b^  si^tisfied  that  it  is  lost  or  de- 
stroyed, secondary  evidence  of  its  contents  may  be 
admitted,  if  the  iustrument  itself  would  be  avail- 
f^ble  were  \t  present.  But  if  it  be  an  instrument 
which,  if  fpwd,  thp  defendant  m^y  be  compelled 
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again  to  pay  to  a  hona  fide  holder,  the  plamtiff 
cannot  recover  in  a  court  of  law  onless  he  f  urnisheB 
satisfactory  proof  that  it  is  destroyed,  (1  Greenl. 
Ev.  §  558.) 

If  the  writing  be  in  the  hands  of  a  third  person, 
who  has  a  right  to  keep  it,  its  prodaction  may  be 
constrained,  in  favor  of  a  party  who  has  an  inter- 
est in  it,  and  consequently  a  title  to  use  it  in  evi- 
dence, by  means  of  a  suipoma  duces  tecuniy  which 
the  court  will  in  a  proper  case  order  to  be  issued, 
as  we  have  seen,  (V.  C.  1873,  c.  172,  §  27  &  seq); 
and  when  it  is  in  the  possession  of  an  adverse  party 
its  production  maybe  compelled  by  a  suit  in  equity, 
or  in  Virginia  by  an  application  to  the  equitable 
power  of  the  law  court,  inpursuance  of  a  statute 
provided  for  the  purpose,  (V .  C.  1873,  c.  172,  § 44 
<fe  seq) ;  or  the  party  wishing  to  use  it  may,  after 
giving  notice  to  the  adversary  to  produce  it,  prove 
its  contents.  (1  Greenl.  Ev.  §  560.)  And  the 
contents  may  be  proved  without  notice  to  produce, 
where  the  writing  to  be  produced,  and  that  to  be 
proved,  are  duplicate  originals^  or  where  it  is  itself 
a  notice^  such  as  a  notice  to  quit ;  or  where,  from 
the  nature  of  the  action^  the  defendant  has  notice 
that  the  plaintiff  imputes  to  him  the  possession  of 
the  instrument,  as  in  trover  for  any  writing;  or 
lastly,  where  the  adversary  has  obtained  possession 
of  it  from  a  witness  in  fraud  of  a  suipoma  duces 
tecum.,     (1  Greenl.  Ev.  §  561  &  seq.) 

If,  upon  being  produced,  the  writing  (whether 
it  be  a  deed  or  not)  appears  to  have  been  altered^ 
it  is  incumbent  on  the  party  offering  it  in  evidence 
to  explain  its  appearance,  either  by  the  alteration 
having  been  noted  in  the  attestation  clause,  as  made 
before  signing,  or  by  other  positive  evidence  to  the 
same  effect,  or  presumptively,  in  consequence  of 
the  hand-writing  and  ink  being  the  same  with  the 
body  of  the  instrument.  But  a  material  distinction 
is  to  be  observed  between  the  effect  of  an  altera- 
tion^ as  it  is  called,  made  by  the  party ^  and  a  spo- 
liatioTiy  made  by  a  stranger^  or  by  casualty.  And 
a  further  distinction  must  also  be  noted  between 
the  alteration  of  a  writing  evidencing  an  executed 
contract^  such  as  a  conveyance^  and  a  writing  evi- 
dencing an  executory  contract^  to  be  performed  in 
futuro. 

Alteration  of  an  executory  contract  vitiates  it 
wholly,  unless  it  be  both  immaterial  and  innooenL 
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Alteration  of  an  executed  contract  has  no  effect 
on  the  validity  thereof ;  but  as  the  conveyance  can 
only  have  effect  as  it  was  originally  made,  if  the 
party  producing  it  cannot  show  what  the  original 
contents  were,  it  cannot  avail  him. 

On  the  other  hand,  spoliation  of  neither  class 
of  writings  will  ever  vitiate  either;  bat  for  the 
reason  inst  stated,  it  may  so  impair  the  proof  as 
to  make  the  instrument  unavailing.  (1  Greenl. 
Ev.  §  664  &  seq. ) 
2"*.  Mode  of  Proving  Private  Writings. 

Where  there  are  subscrihing  witnesses  to  a  writ- 
iDg,  the  law  iB  peremptory  in  Teqairing  them,  or  at 
least  one  of  them,  to  be  produced,  as  the  best  evidence 
of  the  genuineness  of  the  instrument.  But  to  this 
rule  there  are  sundry  exceptions,  namely :  (1), 
Where  the  instrument  is  thirty  years  old  or  more, 
comes  from  the  proper  custody,  and  is  otherwise 
free  from  suspicion ;  in  which .  case  it  is  not  need- 
ful to  call  the  subscribing  witnesses,  though  they 
be  living.  (2),  Where  the  writing  is  produced  pur- 
suant to  notice,  by  the  adverse  party,  who  claims 
an  interest  under  it.  (3), Where  the  writing  is  an 
official  bond^  like  that  of  a  sheriff,  or  of  an  execu- 
tor, guardian,  &c.,  executed  under  the  direction  of 
a  court  or  some  public  functionary,  and  preserved 
in  some  public  registry,  in  which  case,  as  has  been 
.seen,  an  office-copy  is  admitted  without  further 
proof  of  the  original.  (4),  Where,  in  Virginia,  a 
bill,  declaration,  or  other  pleading  alleges  that  any 
person  made^  endorsed,  assigned,  or  accepted  any 
writing,  in  which  case  no  proof  of  the  hand- writing 
of  such  person  shall  be  required  unless  the  fact  be 
•denied  by  an  affidavit,  with  the  answer,  plea,  or 
or  other  pleading  which  puts  it  in  issue.  (V.  0. 
1873,  c.  167,  §  39 ;  Shepherd  v.  Frys,  8  Grat. 
442 ;  Phaup  v.  Stratton,  9  Grat.  618 ;  Jas.  R.  & 
K.  Co.  V.  Littlejohn,  18  Grat.  767);  and  (5),  Where 
the  party,  cither  from  physical  or  legal  obstacles, 
is  disabled  to  adduce  the  subscribing  witnesses; 
either  because  they  are  dead,  or  insane,  or  are  out 
of  the  jurisdiction,  or  cannot  be  found,  &c.  (1 
Greenl.  Ev.  §  669  &  seq.) 

In  this  last  case,  when  it  is  impracticable  to  pro- 
duce the  subscribing  witnesses,  or  either  of  them, 
secondary  evidence  of  the  execution  of  the  instru- 
ment being  rendered  admissible,  the  next  most 
trust-worthy  evidence  of  the  fact  is  deemed  to  be 
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proof  of  the  handrWfitmg  of  on^  or  more  of  the 
B^bscribing  witneeses ;  and  ijt  jis  only  when  that, 
becom^es  impossible  that  the  Jaw  is  satisfied  with 
evidence  of  the  hand-writing  of  tjbe  party  himself^ 
and  if  that  cannot  be  proved,  or  the  instrument 
cannot  be  otherwise  shown  to  be  genuine,  it  may 
not  be  read.  (1  Greenl  ^v.  §  574  &  seq  ;  Gilliam 
v.  Perkinson,  4  Band.  325 ;  Baines  v.  Phillips,  I 
Leigh,  483.) 

The  genuineness  of  hand  writing  may  be  proved 
by  any  witness  who  has  had  suitable  means  of  ac* 
quiring  a  knowledge  of  it;  that  is,  either  by  having 
seen  tlie  party  write,  or  by  being  familiar  with  writ- 
ings which  he  himself  has  treated  as  genuine.  (1  Gr. 
Ev.  §  577 ;  Bedford  v.  Peggy,  6  Ba^d.  316 ;  Sharp  v. 
Sharp,  %  Leigh,  249;  Chahoon's  Case,  20  Grat,. 
733 ;  Sands'  Case,  2Q  Grat.  800).  La  Virginia,  it 
is  not  allowable  to  lay  before  the  jury  other  proved 
specimens  of  the  party's  hand-writing,  that  it  may 
judge  by  comparison  thereof  with  the  writing  in 
question  whether  this  latter  be  genuine;  (Bowt 
y.  Eyle,  1  X^igh,  216.)  But  in  general,  in  Eng- 
land and  i^  the  United  States,  such  comparison  is 
allowed  with  ot}ier  writings,  admitted  to  be  genu- 
ine, wl^ich  are  already  in  the  caae.  (1  Greenl. 
Ev.  }678.)  ^ 

3"".  The  Admissibility  apd  E^ect  of  Private  Writ- 
ings. 

T}ie  admissibililby  and  e^ecf;  of  private  writings, 
when  offered  in  evidence,  has  already  been,  to  some^ 
pxteat,  incidentally  consi4ered,  and  cannot  here  be* 
further  discussed. 
^^  Bills  of  E^ceptipn. 

The  recorc)  of  a  trf^l  by  jury  dpps  not  of  itself  con- 
tain the  incidents  which  inves);  such  occasions  fre- 
quei^tly  with  a  powerful  dramatic  pterest.  It  takes 
^o  noticp  pf  ^he  rulings  of  the  cou)*t  in  admitting  or 
^xclQ^inf^  eviflepce,  nor  of  instrvictioos  as  to  the  law,, 
giveu  by  the  coprt  to  the  jury,  mux^h  less  of  the  testi- 
mony itself,  or  of  the  argupaepis  of  counsel.  It  con- 
^ne§  itself,  in  stiort,  to  a  very  ()rief  apd  dry  abstract, 
sptting  forth  nothing  but  the  pLe^ings,  the  issue,  the 
impannelling  of  the  jury,^he  v6rdic(  ^d  the  judgment.. 
^  |J)e  coprt  is  suppose^  tx)  e^r  ip  ^my  part  of  its  con- 
duct during  the  trial,  in  ^mi|;j;iqg  or  excluding  evi- 
dence, in  |;be  instructions  |t  gives  to  j^^e  jury  as  to  the 
Ifiw,  or  otherwise,  the  recor^  is  made  to  embrace  so- 
fnuch  of  the  proceedings  as  wiU  pnable  an  appellate^ 
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coprt  to  anderpitand^  and  if  need  be  cprrect,  the  ruling- 
and  Judgment  oj^  the  court  below,  by  oa^ans  of  what  la 
called  a  Inll  qf  easceptions^  which  is  n9.thing  more  than 
a  clear  ai^  explicit  statement^  atteetefi  by  the  signa* 
ture  of  the  judge  of  the  action  of  jl^  C9prt,  and  of  the 
^sircumsta^ces  which  attended  it.  The  whole  object 
of  a  bill  of  exceptions  being  to  exhibjjt  upon  the  re- 
cord the  supposed  mistakes  of  the  cpu;*t  which  triea 
the  cause,  with  a  view  to  have  it  corrected,  if  the  case 
is  one  ;iot  capable  of  being  reviewed  in  .a  higher  court,, 
a  biU  of  exceptions  is  of  course  sup^r^uous  and  out 
of  place. 

At  coinpioA  law,  .no  such  device  as  a  bill  of  excep- 
tions existed,  so  that,  if  one  were  aggrieved  in  the 
particulars  in<}icated,  he  was  yirithout  re;nedy.  It  was 
first  Allowed  by  statute  Westm.  I^,  JL3  jEdw.  I,  c.  31, 
which  has  be^n  in  substance  enacted  in  Yirginia,  our 
statute  providing  that,  '^  In  the  jtri^al  of  any  case  at 
law,  in  which  an  ^j^peql,  wit  of  m-or,  or  mptrted^ 
lies  to  a  higher  courty  a  party  n^ay  except  to  any 
/opinion  of  the  court,  a^d  tender  f^  b^I]  of  exceptions, 
which  (if  the  tru,th  of  the  case  be  fairly  stated  there- 
^l),  the  judge  or  jijistices,  or  the  greater  part  of  those 
present,  shall  siyn\  and  it  sj^all  be  apqftofthe  record 
ofthecoie:'    <y.  !0. 1873,  c.  173,  §  8.) 

The  doctrines  practically  applicable  to  bills  of  ex- 
ceptions will  be  stated  more  ip  detail  ^n  a  subsequent 
connexion,  {^post^  p.  .) 

7^.  Copsiderations  y^hiclL  ought  to  reg^ate  the  Applicor 
tion  of  the  Evidence  to  the  Cq^se. 

7he  jprors,  as  will  readily  be  supposed,  are  not  left 
U>  make  up  the^^  verdict  according  to  their  mere 
whim,  or  caprice.  They  fire  and  ^f^t  to  be  con- 
troUed  in  their  application  of  4?e  evidence  to  the 
iss^e  which  t^ey  are  swonji  to  try,  by  several  con- 
sjider^ions,  pf  which,  fropi  the  ^at4lr^  of  the  tribunal 
itself,  an<}  still  more  from  the  vagueness  of  the  issues 
generally  s^bjoaitted  to  t^en^,  they  fi'T^  too  apt  to  lose 
sigh^;  ai^d  of  wfhif^  it  is  the  buaipess  of  counsel  per- 
sistently to  remind  them.  Tl^ps,  (1),  T^e  jury  is  con- 
fixie<}  in  its  inquj^ies  to  the  issue;  i^),  'fhe  verdict 
pugbt  tp  be  given  to  .the  party  most  successful  in  his- 
proofs;  and  (3),  7hp  burden  of  prpof  is  generally 
upp^  him  yihq  ^as  to  paintai^  tl^  .Urinative  of  the 
issue ; 

1^.  The  Jury  19  )^  b^  (hr^bf^  in  if§  fyguiriea  to  the 
les}^. 
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The  jarj  is  to  take  no  matter  into  conBideratloii 
but  the  question  in  isstie;  for  it  is  to  try  the  iBsae, 
and  that  only,  that  jurors  are  summoned.  Thus, 
upon  an  issue  that  a  release  was  obtained  In/  duress^ 
the  jury  cannot  inquire  into  the  fact  of  the  execor 
tion  of  the  release,  for  that  is  rwt  in  issue.  So  where 
defendant  in  an  action  of  assumpsit,  pleads  that  the 
cause  of  action  did  not  accrue  within  five  years,  on 
which  issae  is  joined,  it  is  not  competent  to  the 
plaintiff  to  prove  that  the  action  was  grounded  upon 
a  fraudulent  receipt  of  money  by  defendant,  and 
that  the  fraud  was  not  discovered  until  within  five 
years  of  the  action,  for  the  issue  was  merely  upon 
the  accrual  of  the  right  of  action  within  five  years. 
(St.  PI.  83-'4;  Id.  (Tyler's  Ed.)  117;  1  Greenl.  Ev. 
§  51  <fe  seq.) 

In  Virginia,  we  have  what  may  perhaps  be  re- 
garded as  a  slight  modification  of  this  principle,  in 
ihe  statute  which  enacts  that  in  actions  of  trespass, 
general  averments  that  defendant  committed  other 
vmmffs  {alia  enormia),  and  that  the  acts  charged 
were  done  with,  force  and  arms  and  against  thepeace^ 
may  be  omitted;  and  the  plaintiff  may  stiU  pr6ve 
all  that  he  could  have  done  if  such  averments  had 
been  inserted  in  the  declaration.  (V.  0. 1873,  c.  167, 
§12.) 
2*^.  The  Verdict  is  to  be  given  to  the  Party  mjost  Site- 
cessftd  in  his  Proof. 

Thus,  where  in  an  action  on  a  sealed  instrument, 
the  issue  is  upon  a  plea  that  it  was  obtained  hy  dun 
resSy  the  verdict  must  be  given  for  the  defendant,  if 
the  jury  shall  think  that  the  preponderance  of  evi- 
dence is  in  favor  of  the  duress,  .otherwise  for  the 
plaintiff.     (St.  PL  84r ;  Id.  (Tyler's  Ed.)  118.) 

In  criminal  prosecutions  the  rule  is,  that  the  com- 
monwealth must  furnish  such  conclusive  evidence  of 
guilt  as  to  remove  any  rational  doubt  of  it ;  but  in 
civil  cases  to  prescribe  such  a  rule  would  be  a  denial 
of  justice  to  the  party  whose  proof  preponderates, 
although  it  be  not  conclusive. 
8*^.  The  burden  of  Proof  is  generally  upon  him  who 
has  the  Affirmative  of  the  Issue  to  Maintain. 

The  burden  of  proof  generally  Js  upon  that  party 
who,  in  pleading,  maintains  the  affirmative  of  the  is- 
sue ;  for  a  negative  is  in  general  incapable  of  proof. 
Consequently,  unless  he  succeed  in  proving  that  af- 
firmative, the  jury  are  to  consider  the  opposite  pro- 
position or  negative  of  the  issue  as  established.   Thus, 
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in  the  same  example  as  under  a  preceding  head,  (1^,) 
it  wonld  be  for  the  defendant  to  prove  the  duress  ; 
for  it  is  he  who  affirms  it ;  and  if  he  fails,  or  offers 
no  proof,  the  jury  must  find  for  the  plaintiff.  (St. 
PL  84 ;  Id.  (Tyler's  Ed.)  118.) 

To  this  general  principle  there  are  exceptions, 
even  at  common  law ;  thus,  upon  an  issue  whether  a 
a  party  is  living  or  noty  the  person  asserting  the  negor 
tivey  viz :  that  he  is  not  living^  must  prove  the  death. 
(Wilson  V.  Hodges,  2  East.  312  ;  St.  PL  84,  n  (e) ; 
Id.  (Tyler's  Ed.)  118,  n.) 

Two  other  exceptions  arise  out  of  Virginia  statutes. 
One  is,  that  where  a  declaration  or  other  pleading 
alleges  that  any  person  made^  endoraed^  assigned^  or 
accepted  any  vyriting^  no  proof  of  the  kand-ioriting  of 
such  person  shall  be  required,  (as  it  always  was  at 
common  law,)  unless  the  fact  be  denied  by  an  affi- 
davit with  the  plea  or  other  pleading  which  puts  it 
in  issue.  (Shepherd  &  als  v.  Frys,  3  Grat.  442; 
Kelly  V.  Paul,  3  Grat.  191 ;  Phaup  v.  Stratton,  9 
Grat.  617 ;  Archer  v.  Ward,  9  Grat.  662 ;  V.  0. 
1873,  c.  167,  §  39.) 

The  other  is,  where  the  plaintiffs  or  defendants 
sue  or  are  sued  as  partners^  and  their  names  are  set 
forth  in  the  declaration :  or  where  the  plaintiffs  or 
defendants  sue  or  are  sued  as  a  corporation^  it  shall 
not  be  necessary  to  prove  the  fact  of  \!ci!^  partnership 
or  incorporation^  (as  it  was  at  common  law,)  unless 
with  the  pleading  which  puts  the  matter  in  issue 
there  be  an  affidavit  denying  such  partnership  or  in- 
corporation. (V.  C.  1873,  c.  167,  §  40 ;  Phaup  v. 
Stratton,  9  Grat.  616.) 

Under  this  head  comes  to  be  considered  the  doc- 
trine of  variance.  The  proof  offered  may,  in  some 
cases,  wholly  fail  to  support  the  affirmative  of  the 
issue  ;  but  in  others  it  may  fail  by  a  disagreement  in 
some  particular  point  or  points  only,  between  the  al- 
legation and  the  evidence.  Such  disagreement  is 
called  a  variance^  and  is  as  fatal  to  the  party  on  whom 
the  proof  lies  as  a  total  failure  of  evidence ;  at  least, 
without  an  amendment  of  the  pleadings,  the  jury  be- 
ing bound  upon  a  variance  to  find  the  issue  against 
him,  unless  the  pleadings  are  amended.  (St.  PL  85 ; 
Id.  (Tyler's  Ed.)  118 ;  1  Greenl.  Evid.  §  63,  &c.,  § 
78.) 

For  example,  the  plaintiff  declared  in  covenant  for 
not  repairing  pursuant  to  the  stipulations  of  the  lease, 
and  stated  the  stipulation  to  be  ''  to  repair  when  and 


789  YmDJCAJmQy  BTO.,  SIGHTS  YXOLAXBi;).  [BOQ^  IV^ 

as  need  sAould  require,^^  and  iame  was  joined  on  a 
traverse  of  the  deed  alleged.  'J!hfi  plaintiff,  at  the 
trial,  produced  the  deed  in  proof,  and  it  appeared 
that  the  covenant  wa£  to  repair  ^^  when  and  as  need 
should  requi|*e,  and  at  farthest  after  notice  /"  the  lat- 
ter  wor^B  having  been  omitted  in  the  declaration. 
This  was  held  to  be  a  varianccyhecsku^  the  additional 
words  were  material,  and  qualified  the  legal  effect  of 
the  contract.  (St.  PI,  86.'6 ;  Id.  (Tyler's  Ed.)  118-19.) 

Some  observations  by  the  American  editor  of  Ste- 
phen's Pleading  (St.  PL  2nd  App'x,  n  6,  p.  cxxiv),  and 
some  by  Mr.  Stephen  himself,  (St.  PI.  1st  App'x,  n  (57), 
p.lxxiv;  Id.  (Tyler's  Ed.)  App'x,  n  67,  p.  liii),  will 
illustrate  the  doctrine  of  variances,  especially  with 
respect  to  a  point  peculiarly  liable  to  misapprehension^ 
namely,  the  methods  (by  several  counts  and  several 
pleas\  of  avoiding  the  consequences  of  a  variance. 

It  may  be  well,  in  farther  exposition  of  the  subject, 
to  state  some  examples,  derived  from  our  own  books, 
of  variances  which  have,  and  also  which  have  not 
been  deemed  fatal. 

Material  Variances. 

A  bond  was  described  as  dated  ^th  January ^  1773, 
and  when  produced  at  the  trial,  it  bore  date  ^ih 
January y  1776.  The  variance  was  deemed  materialy, 
and,  therefore,  fatal;  that  is,  necessarily  to  require 
amendment  of  the  declaration.     (Gordon  v.  Browne,. 

3  H.  &  M.  219.) 

A  declaration  in  assumpsit  on  a  written  agreement 
takes  no  notice  of  a  note  subjoined  to  the  agreement 
limttinff  its  continuance  to  a  given  time.  The  vari- 
ance was  held  material  and  fatal.  (Newell  v.  May- 
berry,  3  Leigh  260.) 

Plaintiff  sets  forth  in  his  declaration,  that  he  holds- 
under  a  lease  ior  five  months^  for  %^0y  payable  in  re- 
pairs and  labor.  At  the  trial  he  proved  a  lease  for 
twelve  rnonthSy  for  a  money  rent  of  $65.  The  vari- 
ence  was  held  to  be  fatal.  (Olinger  v.  McChesney, 
7  Leigh,  660 ;  See  also  McAlexander  v.  Montgomery, 

4  Leigh,  61 ;  Colgin  v.  Henley,  6  Leigh,  86 ;  Dick- 
inson V,  Smith  &  als,  5  Grat.  186.) 

JrfPfmiterial  Variqnces. 

Tb^  obligor  is  despribad  ir^  th^  boQd  as  '^  of  the 
county  of  Essex,"  which  description  j|  pmitted  in  the 
,d4BclaratiQp.  yariftnc^  )i,el4 1^  ^  trntpaterial.  (Evans 
v.  Smith,  1  Wa^h.  72.) 

A  boncj  payable  to  *.^  W^lt^  -fM^>  <^  account  of 
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Messrs.  Glen  &  Peter,  merchants,  Gksgow,"  is  de- 
scribed in  the  declaration  as  {Payable  to  Walter  Peter 
merely.  The  variance  held  to  be  immaterial,  Peter 
V.  Cocke,  1  Wash.  357.) 

So  the  omission  oi  junior^  which  is  a  mere  deacrip- 
tio  permncB^  and '  no  part  of  the  name,  is  not  a  vari- 
ance.    (O'Bannon  v.  Saunders.  24  Qrat.  146.) 

Plaintiff  stated  the  agreement  to  be  that  he 
"would  rerit  ct  Jumse  at  Leeds^  and  furnish  it,  and 
.  board  defendant  a  certain  time  for  a  certain  price." 
He  proved  at  the  trial  an  agreement  "  to  board  de- 
fendant "  for  the  time,  and  at  the  price  stated,  but 
nothing  about  renting  and  furnishing  a  house  at 
Leeds.  The  variance  was  held  to  be  immaterial. 
(Wroe  V.  Washington,  1  Wash.  357.) 

In  an  action  ag^ainst  a  sheriff  for  permitting  the 
escape  from  jail  of  a  slave,  the  declaration  calls  the 
slave  Bill.  At  the  trial  it  appears  that  his  name  is 
William  Zee.  The  variance  was  deemed  immaterial. 
(Burnley  v.  Griffith,  8  Leigh,  442.  See  also  Kevan 
V.  Branch,  1  Grat.  274 ;  Friend  v.  Woods,  9  Grat. 
37;  Richardson's  Adm'r  v.  Pr.  Geo.  Justices,  11 
Grat.  190 ;  Henderson  v.  Stringer,  6  Grat.  130.) 

As  to  the  modes  in  whi6h  a  variance  may  be  taken 
advantage  of,  the  discrimination  to  be  made  is  be- 
tween actions  on  seaied  instruments^  and  all  other  ac- 
tions^ whether'  of  contract  or  tort. 

(1),  In  actions  on  sealed  instruments. 

Supposing  the  variance  to  consist  in  a  misdescrip- 
tion of  the  instiniment,  the  plaintiff  may  avail  him-  • 
siBlf  of  the  effect  of  a  variance,  Jirst^  By  craving  oyer 
of  the  writing,  and  demurring^  (Sterrett  v.  Teaford, 
4  Grat.  84 ;  fiuval's  Adm'r  v.  Malone  &  als,  4  Grat. 
24) ;  secondly  J  By  moving  the  court  at  the  trial  to 
reject  the  instrument  when  offered  in  evidence ;  and 
thirdly^  By  moving  the  court  to  instruct  the  jury  to  • 
disregard  it  when  received. 

(2),  In  actions  other  than  on  sealed  instruments. 

The  effect  of  the  variance  in  all  other  actions  than 
those  on  sealed  instruments,  whether  of  contract  or 
tortj  may  bo  had  by  moving  the  court  to  reject  the 
evidence  when  offered ;  and  secondly^  By  moving  the 
•court  to  instruct  the  jury  to  disregard  the  evidence 
itf ter  it  has  been  received. 

The  effect  properly  of  a  variance,  when  it  is  ma- 
terial, is  to  defeat  the  action,  ot  defence,  in  respect 
to  which  it  occurs ;  btft  A  f  ery  extensive  liberty  of 
nmetidment  is  allowed,  as  well  by  the  common  law 
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as  by  statute.  The  common  law  permits  amend- 
ments to  be  made  even  a/2er  the  jury  are  stoam,  in 
the  discretion  of  the  court ;  but  the  other  party  haa 
then  always  the  privilege  of  continuing  the  cause 
until  another  term  of  the  court,  a  juror  bein^  with- 
drawn if  a  jury  has  been  sworn.  (Syme  v.  Judge's 
.  Ex'ors,  3  Call.  622 ;  Tabb  v.  Gregory,  4  CaU.  226.) 
Our  statutes  go  a  little  further,  and  empower  the 
court,  if  it  consider  the  variance  not  material  to  the 
merits  of  the  case,  and  that  the  opposite  party  can- 
not have  been  prejudiced  thereby  to  allow  the  plead- 
ings to  be  amended  on  such  terms  as  to  the  pay- 
ment of  costs,  or  postponement  of  the  trial,  or  both, 
as  it  Tnay  deem  reasonable.  Or,  instead  of  the  amend- 
ment, the  court  may  direct  the  jury  to  find  the  facts; 
and  then,  if  it  consider  the  variance  such  as  could 
not  have  prejudiced  the  opposite  party,  it  shall  give 
judgment  according  to  the  right  of  the  cause.  (Y. 
C.  1873,  c.  173,  §  7.  See  Beasley  v.  Eobinson  & 
als,  24  Grat.  326 ;  N.  York  Life  Ins.  Co.  v.  Hen^ 
dren.  Id.  636.) 
8^.  The  Argument  before  the  Jury. 

The  order  of  the  argument,  (which  follows  as  soon 
as  all  the  evidence  is  submitted  to  the  jury),  is  that  the 
counsel  for  the  party  who  has  the  ajfirmative  of  the- 
issue^ — who,  according  to  our  practice,  is  always  the 
plaintiff,  if  he  have  anything  whatever  toprove^  al^ongh 
it  be  only  damages^  {AntCj  p.  660 ;  Steptoe  v.  Harvey^ 
7  Leigh,  601;  Overton  v.  Davisson,  1  Grat.  211; 
Toimg  V.  Highland,  9  Grat.  16), — ^shall  open  and€onclud& 
the  cause,  the  opposite  counsel,  one  or  more,  answering 
his  first  speech,  and  being  answered  by  his^conduding 
argument. 

If  any  instructions  from  the  court  are  to  be  asked 
for,  they  oicght  to  be  submitted  before  the  argument  is 
commencod,  so  that  the  law  of  the  case  may  be  in  the 
minds  of  the  jury  during  the  discussion,  and  also  be- 
cause it  may  save  time.  But  in  point  of  fact  they  are 
usually  postponed  until  the  jury  is  about  to  retire.  And 
when  in  a  civil  catcee  the  opinion  of  the  court  is  ex^ 
pressed  upon  any  legal  point  arising  in  it,  that  opinion 
is  not  to  be  cont7'overted  by  counsel,  but  a  bill  of  excep- 
tions should  be  taken.  (Delaplane  v.  Crenshaw,  16 
Grat.  467.)  But  in  the  discretion  of  the  judge,  he  may 
postpone  an  instruction  until  after  the  argument,  or  may 
allow  it  then  to  be  asked  for.  (Bait.  &  O.  B.  B.  Co. 
V.  PoUy,  14  Grat.  447.) 

In  order  to  expedite  trials,  it  is  provided  by  statute,, 
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that  not  more  than  two  counsel  shall  arsue  in  a  civil 
case  on  the  same  side,  unless  hy  leave  of  the  caurty  ( Y. 
0.  1873,  c.  173,  §  9),  a  consent  which  is  sometimes  ac- 
corded when  a  number  of  distinct  or  of  conflicting 
interests  are  represented  on  the  same  side. 

A  party  cannot  suffer  a  non-suit  unless  he  do  so* 
before  the  jury  retire  from  the  bar.  (V.  0. 1873,  c. 
173,  §  10.) 

Papers  read  in  evidence,  though  not  under  seal,  may 
be  carried  from  the  bar  by  the  jury.     (V.  C.  1873,  c 
173,  §  11 ;  Hansbron^h  &  ux.  v.  Stinnett,  25  6rat.  605.) 
4^.  Adjournment  and  Discharge  of  Jury. 

In  a  civil  case,  or  in  a  prosecution  for  a  misdemeanor, 
the  jury,  after  being  impannelled,  and  in  the  progress 
of  the  evidence  and  the  argument,  and  whilst  consider- 
ing their  verdict,  may  be  adjourned,  in  the  discretion  of 
the  court,  from  time  to  time  during  the  term,  {i.  e. 
during  the  temporary  recesses  of  the  court),  but  always- 
with  a  charge  to  permit  no  conversation  upon  the  sub- 
ject of  the  cause  before  them,  to  take  place  in  their 
presence.  In  trials  iov  felony j  they  are  required  to  be 
closely  confined,  under  the  constant  charge  and  over- 
sight of  the  sheriff,  until  their  verdict  is  rendered. 
(Crim.  Synops.  263.) 

In  case  of  necessi^— even  on  a  criminal  charge, — as- 
where  a  juror  is  taken  sick,  one  of  the  jurors  may  be 
withdrawn  after  he  is  sworn,  and  another  substituted'; 
but  if  any  evidence  has  been  submitted,  the  whole  must 
be  gone  over  anew,  for  the  benefit  of  the  substituted 
juror.  (King  v.  Edwards,  4  Taunt  309;  Fall's  Case,. 
9  Leigh,  613;  Williams'  Case,  2  Grat.  667;  Silsby  v. 
Foote,  14  How.  218.) 

In  a  civil  case,  where  the  jury  prove  unable  to  agree^ 
a  juror,  by  consent  of  parties,  may  be  withdrawn,  and 
for  such  inability,  or  other  sufficient  cause,  it  seems 
that,  without  consent  of  parties,  it  is  competent  to  the 
court  to  direct  the  withdrawal  of  a  juror,  and  the  rest  of 
the  jury  being,  of  course,  discharged  from  giving  a  ver- 
dict, the  cause  is  continued  until  the  next  term.  The 
entiy  on  the  record  is  that  "  J.  S.,  one  of  the  jurors, 
is,  by  consent  of  parties,  and  for  reasons  appearing  to 
the  court,  ordered  to  be  withdrawn,  and  the  rest  of  the 
jury  from  giving  their  verdict  are  discharged." 

When  the  jury  cannot  agree,  and  yet  the  parties  do 
not  consent  to  withdraw  a  juror,  and  no  cause  for  the 
court's  interposition  exists,  the  jury  must  be  adjourned 
from  day  to  day,  with  the  court,  (the  time  during  the 
sitting  of  the  court  being  passed  in  the  jury-room,  in 
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^ctdal  ot  supposed  conBuItation,)  nntfl  either  they  do 
agree,  ol*  the  pitrties  consent  to  withdraw  a  jtrror,  or  the 
tei'ih  is  ended.     (1  Rob.  Pr.  (Irt  ed.)  864 ;  Williams's 
Case,  2  Grat.  868.) 
8».  The  Verdict. 

The  verdict  mnst  respond  substantially  to  all  the  issues 
to  be  tried,  and  to  the  whole  6i  each  issue ;  and  if  in  this 
particular  it  be  imperfect,  it  must  generally  be  set  aside, 
and  a  writ  of  venire  facias  de  novo  awarded.  Hencei 
where  in  an  action  of  debt  on  a  bond  against  an  executor, 
the  defendant  pleadfed,  (1st),  Payment ;  and  (2nd),  Fully 
administered ;  upon  whidh  pleas  issue  was  joihed,  and 
the  jury  found  a  verdict  for  the  defendant,  • '  he  having 
fvlly  administered  vM  the  assets  of  his  testator,"  &c.,  the 
verdict  \*'a8  set  aside,  and  a  venire  facias  de  novo  awarded, 
because  there  was  no  resporlse  to  the  plea  of  payment. 
(Brown,  ex'or,  v.  Henderson,  4  Munf.  492 ;  see  also 
Hite's  Heirs  v.  Wilson  &  als,  2  H.  &  M.  268.)  And 
so,  where  a  suit  was  brought  against  two  persons,  on  a 
bond  executed  by  both,  and  it  abated  sts  to  one  by  his 
death,  and  the  other  pleaded  payment  generally,  on 
which  issued  was  joined,  and  the  verdict  found  that 
"the  surviving  defendant  hath  not  paid,"  &c.,  it  was 
held  not  to  respond  to  the  wfiole  of  the  issue,  which  re- 
lated to  a  payment  made  by  either  obligor^  and  a  venire 
faciQS  de  novo  was  directed.  (Triplett  v.  Micou,  1  Rand. 
269.) 

At  common  law,  if  there  be  several  counts  in  a  decla- 
ration, and  one  of  them  be  faulty,  and  the  verdict  being 
for  the  plaintiff,  does  not  ascertain  (as  generally  it  does 
not,)  upon  which  of  the  counts  it  was  founded,  it  is  ne- 
cessary to  arrest  the  judgment,  because  it  may  be  that 
the  jury  have  based  their  verdict  upon  the  faulty  count. 
This  principle  is  not  illogical,  although  it  \^ould  seem 
that  it  would  have  been  not  less  logical  to  assume  that 
the  verdict  was  based  upon  the  good  couiit.  At  all 
events,  the  legislature  has  deemed  it  expedient  so  to  pro- 
vide, and  it  is  accordingly  enacted,  that  where  there  are 
several  counts,  one  of  which  is  faulty,  the  defendant 
(instead  of  demurring  to  it,  as  at  common  law  would  be 
proper,)  may  ask  the  court  to  instruct  the  jury  to  disre- 
gard it ;  yet  if  entire  damages  be  given,  the  verdict  shall 
be  good.     (V.  O.  1873,  c.  173,  §  12.) 

It  may  be  added,  that  the  vierdict  ought  not  to  find 
mattfer  out  of  the  issue,  althotgh  if  it  does,  it  will  b© 
considered  surplusage,  and  be  disregarded,  (Garrard  v. 
Hfenry,  6  Rand.  114,  118, 120  ;  Austin  v.  Jones,  Gilm. 
341 ;)  and  that,  in  a  few  instances,  a  categorical  response 
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to  the  isBue  is  insafficient.  Thus,  an  executor  or  admin- 
istrator may  plead  to  an  action  against  him  as  such,  that 
he  had  not  at  the  commencement  of  the  suit,  nor  at  any 
time  since,  any  goods  or  chattels  of  th6  decedent  in  his 
hands  to  be  administered,  which  is  called  a  plea  of 
plena  adminiatravity  ov  fully  adininiatered.  In  an  issue 
joined  on  this  plea  it  is  not  enough  tor  the  verdict  to  as- 
certain that  the  defendant  had  assets  at  the  institution 
of  the  suit,  nor  even  that  he  then  had  enougfi  to  pay  the 
plaintiff's  debt,  but  it  must  ascertain  the  value  of  the 
€iS8et8  then  in  defendant's  hands ;  and  if  the  verdict  does 
not  do  this,  there  must  be  a  venire  faciae  de  novo. 
(Booth's  ex'ors  v.  Armstrong,  2  Wash.  301 ;  Rogers  v. 
Chandler,  3  Munf.  65  ;  £ppes  v.  Smith,  4  Muni.  466 ; 
Sturdivant  v.  Raines,  1  Leigh,  481 ;  Gardner  v.  Vidal, 
6  Rand.  106.) 

The  principle  first  above  stated,  namely,  that  the 
verdict  must  respond  substantially  to  the  whole  of  every 
isauey  is  materially  modified  in  Virginia  by  statute,  in 
respect  to  the-  action  of  detinue.  At  common  law,  if  in 
that  action  several  things  are  demanded  in  one  count 
of  the  declaration,  and  the  jury  find  for  the  plaintiff  ybr 
part  of  them,  but  say  nothing  as  to  the  rest,  the  verdict 
is  insufficient,  because  not  responsive  to  the  whole  issue, 
and  a  venire  facias  de  novo  is  requisite.  (8  Th.  Co.  Lit. 
496.)  Our  statutes,  however,  declare  that  in  such  a 
case  the  plaintiff  shall  be  barred  as  to  the  things  omitted^ 
but  the  verdict  shall  be  good.  (V.  C.  1873,  c.  173,  § 
13.)  And  the  same  statute  enacts  that  if  the  verdict 
omit  the  price  or  value  of  the  articles  found  to  be  de- 
tained, the  court  may  at  any  time  have  a  jury  im- 
pannelled  to  ascertain  it,  (Ibid);  whilst  at  common  law  a 
venire  fa^das  de  novo  must  have  been  resorted  to. 
(Higginbotham  v.  Rucker,  2  Call.  313;  Cornwell  v. 
Truss,  2  Munf.  195.) 

It  should  also  be  stated,  in  connexion  with  the  action 
of  detinue,  that  it  is  by  statute  made  the  duty  of  the 
jury,  if  they  find^br  tlktC plaintiff  \vl  that  action,  to  assess 
the  damages  sustained  by  him,  by  the  detention  of  the 
property.  And  if,  on  the  other  hand,  they  find  for  the 
defendant,  and  the  property,  in  pursuance  of  the  statute 
in  question,  has  been  for  cause  shown  taken  from  the 
defendant  pending  the  suit,  because  he  is  insolvent,  and 
there  is  supposed  to  be  reason  to  apprehend  that  it  will 
be  made  away  with,  lost  or  damaged,  they  shall  assess 
the  damages  sustained  by  the  defendant  by  reason  of 
such  taking,  and  the  value  of  the  property;  and  in 
either  case  judgment  is  to  be  entered  according.     And 

Vol.  IV.-47 


738  YINDIOATIIfQ,  STO.,  RB&HTS  TIOLATK>.  [&OOK  XT^ 

the  statute  farther  provideBi  in  order  to  secure  to  the 
defendant  the  damages  assessed  in  his  faror  hy  the  jniy^ 
that  no  such  taking  is  to  occnr  at  the  inetance  of  the 
plaintiff,*  unless  he  shall  first  give  bond  with  good 
security  to  answer  the  damages  to  the  defendant.  (Acts, 
1873-'4,  p.  275-^6,  c.  222.) 

In  respect  to  the  allowance  of  interest  in  the  verdict,  it 
is  )o  be  observed  that  the  common  law  does  not,  in  general, 
imply  a  promise  to  pay  interest,  and  consequently  the  jury 
are  not  warranted  in  aUowing  it^  save  when  it  is  expressly 
contracted  for  J  and  when  the  declaration  demands  it,  and 
save  also,  in  the  few  excepted  cases,  where  an  enagagement 
to  pay  it  is  assumed  from  the  tcsage  of  th^  parties^  or  of 
the  vocation  in  which  one  or  both  may  be  engaged,  as. 
upon  bills  of  exchange,  and  promissory  notes,  where  the 
obligation  to  pay  interest  arises  from  the  custom  and  usage 
of  merchants,  who  chiefly  employ  such  secmities.  (1  Chit. 
Cont.  043-'4. ) 

Our  courts  in  Virginia,  with  some  aid  from  the  legisla- 
ture, have  long  established  a  different  doctrine,  namely, 
^  that  it  is  natural  justiee  thathewhohas  ihetiseofanothe?s 
money  should  pay  interest  on  itj  (Jones'  Ex'or  v.  Williams, 
2  Oall.  106)  whether  demanded  eo  nomine  in  the  declara^ 
tion  or  not,  it  being  said  to  follow  the  principal  as  the 
shadow  follows  the  substance.  (Hatcher  v.  Lewis,  4  Rand» 
167. )  It  has,  consequently,  been  in  most  cases  submitted 
to  the  discretion  of  the  jury  whether  interest  should  be 
allowed  or  not.  Still,  this  proposition  was  long  confined 
to  actions  ex  contractu^  and  did  not  hold  in  actions  of 
tort.  So  that,  when  in  Shanks  v.  Brugh,  5  Leigh,  598 ; 
in  an  action  ex  delicto  (for  a  fraud)  the  jury  rendered  a 
verdict  for  damages,  with  interest  thereon  from  a  desig- 
nated  time^  the  allowance  of  interest  on  the  damages, 
(although  the  jury  might  have  calculated  and  added  it  ae 
dam^ges)y  was  held  to  be  stcrplttsagSj  and  judgment  was 
entered  for  the  damages  only.  See  also  to  same  effect, 
Hepburn  &  als.  v.  Dundas  &  als,  13  Grat.  219. 

Our  present  statutes  go  yet  further.  They  not  only 
permit  the  jury,  in  an  action  founded  on  contract^  to 
allow  interest  on  the  principal  sum,  or  any  part  of  it, 
and  to  fix  the  period  when  it  is  to  begin,  but  the  same 
discretion,  (which  is  always  s^judicialy  and  not  an  arbi" 
trary  discretion,)  is  permitted  likewise  in  actions  for 
torts ;  and  it  is  declared,  that  if  a  verdict  does  not  allow 
interest,  the  sum  founded  shall  bear  interest  from  the 
date  of  the  verdict,  and  judgment  is  to  be  entered  ac- 
cordingly.    (V.  C.  1873,  c.  173,  §  14.) 

And  let  it  be  observed,    that  when  the  action  is 
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fcmndednpon  a  promise,  eitprefift  or  implied,  to  pay  monej 
at  a  giren  day,  interest'  on  the  prineipal  sum  from  that 
day  is  a  legal  incident  of  the  debt,  and  the  right  to  it 
fbunded  on  the  preenmed  intention  of  the  parties.  And 
it  is  fnrther  the  established  doctrine  with  us,  that  wher- 
ever  there  is  thns  a  contract,  express  or  implied,  to  pay 
interest,  the  obligation  extends  to  the  payment  of  the 
interest,  as  well  as  of  the  principal  sum,  and  neither 
coarts  nor  juries  have,  or  ever  had,  the  arbitrary 
power  to  dispense  with  the  performance  of  either 
branch  of  the  contract.  (Chapman  v.  Shepherd,  24 
Grat.  383-'4 ;  Roberts  v.  Cocke,  Va.  Court  of  Appeals, 
Va.  Law  Jour.,  Mar.  1877,  p.  174-'5  ;  Cecil  v.  Hicks, 
Va.  Court  of  Appeals,  Va.  Law  Jour.,  Oct.  1877,  p.  614.) 
The  debtor  may  indeed,  under  peculiar  circnmstanoes, 
be  excused  from  the  payment  of  interest;  but  the 
burden  of  making  those  circumstances  to  appear  is  in 
•  all  cases  upon  him.  The  creditor's  absence  in  another 
oonutry  at  the  time  the  debt  falls  due,  having  no  agent 
authorized  to  receive  the  money  in  the  debtor's  country, 
is  a  circumstance  which  thus  excuses  from  the  pajment 
of  interest ;  and  although  the  mere  existence  of  war 
neither  abrogates  debts,  nor  stops  the  running  of  interest 
on  debts,  (Ambler  v.  Macon,  4  Call.  605 ;  Hawkins  v. 
Minor,  5  Call.  118 ;  Crenshaw  v.  Seigfreid,  24  Grat. 
272  ;  Roberts  v.  Cocke,  Va.  Court  of  Appeals,  Va.  Law 
Jour.,  Mar.  1877) ;  yet  when  debtor  and  creditor  are 
alien-enemies,  or  on  opposite  sides  of  hostile  lines,  no 
interest  accrues.  (1  Rob.  Pr.  (Ist  ed.)  363,  364 ;  2  Do. 
206-'6;  McCall  v.  Turner,  1  Call.  139-'40;  Brewer  v. 
Hastie,  3  Call.  24;  Walker  v.  Beauchler,  27  Grat.  511 ; 
Fred  v.  Dixon,  Id.  641 ;  Roberts  v.  Cocke,  Va.  Court 
of  Appeals,  Va.  Law  Jour.,  Mar.  1877,  p.  177.) 

It  should  be  mentioned  also,  that  where  a  note  is  pay- 
able  at  a  future  day  "  with  interesty^  the  interest  runs 
from  the  date  unless  a  contrary  intention  appears.  And 
it  is  held  in  Virginia  that  where  extraordinary  interest 
is  legal  if  expresedy  stipulated  for,  an  express  promise  to 
pay  such  extraordinary  interest,  unless  it  be  plainly  other- 
wise intended,  will  extend  not  only  to  the  maturity  of  the 
note,  but  until  it  is  paid.  (1  Am.  L.  C.  497;  Cecil  v. 
Peery,  Va.  Ct.  of  Appeals,  Va.  'Law  Journal,  March, 
1877,  p.  612.  But  see  contra  Brewster  v.  Wakefield,  22 
How.  118  ;  Burnhisel  v.  Pirman,  22  Wal.  170.) 

Availing  itself  of  the  discretion  supposed  to  be  vested 
in  juries  touching  the  allowance  of  interest,  the  legisla- 
ture has  sought  to  give  license  to  the  court  or  jury 
which  shall   try  the  cause,  in  cases  where  the  liability 
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arose  prior  to  10th  April,  1865,  "  to  remit  the  interesi^^ 
upon  the  original  debt  for  any  portion  of  the  period  be- 
tween 10th  AprU,  1861,  and  10th  April,  1865.  But 
this  provision  affecting,  as  it  does,  the  established  rights 
of  the  creditor,  i7npairs  the  obligation  of  the  contract^  and 
is  repugnant  to  the .  constitution  of  the  United  States, 
and  therefore  void.  (U.  States  Const.  Art.  I,  §  X.  1;  V. 
0.  1873,  c.  173,  §  14: ;  Crenshaw  v.  Seigfreid,  24  Grat. 
277 ;  Roberts  v.  Cocke,  Va.  Court  of  Appeals ;  Va.  Law 
Journal,  March  1877,  p.  177.) 

Lastly,  it  must  be  observed,  that  the  effect  oi  contracts 
as  touching  the  rights  of  the  parties^  is  determined  by 
the  lex  loci  contractiiSy  that  is,  by  the  law  of  the  place 
with  reference  to  which  the  contract  is  made^  which,  for 
the  most  part,  is  the  place  where  it  is  to  be  performed. 
Hence,  if  the  contract  is  to  he  performed  in  New  York, 
interest  is  to  be  allowed  or  refused,  and  its  amount  de- 
termined, even  in  our  courts,  according  to  the  law  of 
New  York.  (Stor.  Confl.  Laws,  §  304-'5 ;  Bank  of  Ma- 
rietta V.  Pindall,  2  Kand.  472.) 

It  remains  lastly,  upon  the  subject  of  verdicts,  to  ad- 
vert to  their  form,.  The  great  rule  is,  that  the  verdict 
must  respond  to  the  whole  of  each  issue,  and  if  damages^ 
are  to  be  inquired  of,  must  assess  them.  The  forms  of 
verdicts,  in  some  of  the  most  prominent  cases,  may  be  as 
follows : 

In  Debt  on  Penal  Bond. 

"We  of  the    jury  find  for  the  plaintiff dollars, 

with  lawful  interest  thereon,  from  the day  of ^ 

in  the  year  of  our  Lord,  187  — ,  until  paid." 

In  Debt  on  Bond  with  Collateral  Condition. 

"We  of  the  jury  find  for  the  plaintiff",  and  assess  his 

damages  at dollars,  with  lawful  interest  thereon, 

from   the day  of ,  in  the  year  of  our  Lord, 

187 —,  xmtil  paid." 

In  Debt  on  Single  Billy  or  Promissory  Note. 

"  We  of  the  jury  find  for  the  plaintiff  the  debt  in  the 

declaration  mentioned,  [or dollars,  parcel  of  the 

debt  in  the  declaration  mentioned],  with  lawful  in- 
terest thereon,  from  the day  of ,  in  the  year  of 

our  Lord,  187  — ,  until  paid." 

If  the  debt  be  reduced  by  a  set-off,  deduct  it  from  the 
amount  due  the  plaintiff*,  and  find  the  residue  for  the 
plaintiff,  or  find  the  whole  debt  with  interest,  and  then 
say,  "  subject  to  a  set-off  of dollars,  to  be  allowed 
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as  of  the day  of ,  in  the  year  of  our  Lord, 

187—." 

If  the  set-oif  exceeds  the  plaintiff^ a  demand^  it  may  be 
found  in  the  manner  last  stated ;  but  it  is  neater  to  as- 
certain eo  yiuTnero  to  what  sum  the  defendant  is  entitled, 

and  to  say,  "  we*  find  for  the  defendant dollars, 

with  lawful  interest  thereon,  from  the day  of , 

in  the  year  of  our  Lord,  187 — ,  until  paid."     {Ante^  p. 
660,  663 ;  V.  C.  1873,  c.  168,  §  9.) 

In  Debt  on  Negotiable  Note  Protested, 

"  We  of  the  jury  find  for  the  plaintifE dollars, 

\amount  of  principal  and  costs  of  protest^  with  lawful 

interest  thereon  from  the day  of ,  in  the  year 

of  our  Lord,  187 — ,  until  paid." 

In  Debt  on  Foreign  Bill  of  Exchange  Protested,  . 

"  We  of  the  jury  find  for  the  plaintiff dollars 

\a7n0unt  of  principal^  costs  of  protest^  and  damages ;  V. 

C.  1873,  c.  141,  §  9,  11],  with  lawful,  interest  on 

dollars,  [costs  of  protest  and  principal^']  part  thereof, 
from,"  (fee. 

In  Covenant  or  Assumpsit 

"  We  of  the  jury  find  for  the  plaintiff,  and  assess  his 

damages  at dollars,  with  lawful  interest  thereon, 

.from,"  &c. 

In  Detinue. 

"We  of  the  jury  find  for  the  plaintiff,  and  fix  the 
value  of  the  said  chattels  as  follows,  viz.,  &;c. ;  and  we  do 

assess  the  plaintiff's  damages  at dollars,  with  lawful 

interest  thereon,  from,"  &c. 

In  Trespass^  or  for  other  Torts. 

"We  of  the  jury  find  for  the  plaintiff,  and  assess  his 

damages  at  dollars,  with  lawful  interest  thereon, 

from,"  &c. 

In  a  Writ  of  Inquiry. 

"We  of  the  jury  assess  the  plaintiff's  damages  at 
dollars,  with  lawful  interest  thereon,  from,"  <fec. 

4«.  Various  Incidents  which  may  attend  the  Trial. 

The  various  incidents  which  may  attend  the  trial  are 
the  following:  (1),  Bills  of  exception;  (2),  Instructions 
from  the  court  to  the  jury  ;  (3),  Demurrer  to  evidence ; 
(4),  Special  verdict ;  and  (6),  Case  agreed.  (St.  PI.  88 
&  seq ;  Id.  (Tyler),  120  &  seq); 
W.  C. 


1^.  Bilk  of  Exoeption. 

In  the  brief  reference  already  made  to  bills  of  ex- 
ceptions, {AfUe^  p.  728,)  we  saw  that  in  the  progress 
of  a  trial  there  is  room  for  many  mistakes  on  the 
part  of  the  judge  who  .presides.  Thas,  he  may  admit 
illegal,  and  exclude  legal 'evidence;  he  may  instruct 
the  jury  erroneously  as  to  the  law;  he  may  compel  the 
party  to  proceed  with  the  trial  when  he  has  shown  legal 
and  sufficient  grounds  for  a  continuanoe  of  >the  cause ; 
he  may  improperly  grant,  or  improperly  overrule,  a 
motion  for  a  new  triai ;  and  in  short,  he  may  err  in  a 
^reat  number  of  particulars  besides.  But  of  none  of 
these  incidents  does  the  recoi*d  prop^,  and  by  itself, 
take  notice.  The  record  proper,  indeed,  exhibits  no- 
thing but  the  formal  allegations  orpieadin^e  on  either 
side,  the  issue,  the  imparmelling  of  the  Jury,  the  yerdictj 
and  the  fudffment, — the  mere  lifdess  skeUton,  as  it  were, 
of  the  cause.  The  occurrences  in  court  during  the 
trial, — all  Uiat  impart  life,  animation,  and  interest  to 
the  proceedings, — are  unnoticed.  No  vestige  remains 
of  the  examination  of  the  ¥n[tne88ee,  the  instructions  and 
opinions  of  the  court,  or  the  behavior  of  the  jury. 

But  either  party  may  caU^  these  incidents,  ^^  living 
as  tliey  rise,"  and  fix  them  in  the  recei*d,  so  that  they 
may  be  perused  on  review  by  an  appellate  court, 
(which  can  never  look  outside  of  the  record  for  the 
history  of  the  case);  and  if  any  error  appears  in  the 
course  of  the  proceedings,  that  court  may  reverse  the 
judgment,  and  take  the  steps  necessary  to  correct  the 
wrong  done. 

For  example,  at  the  trial  of  the  cause  of  Charles 
Creditor  against  David  Debtor,  let  us  suppose  that  the 
defendant  has  pleaded  payment  of  the  bond  on  which 
the  action  is  founded,  and  issue  is  joined  on  that  plea. 
The  cause  is  called  in  its  order  on  the  docket,  and  the 
defendant  says,  that  he  is  not  prepared  to  go  into  the 
trial  because  a  witness  whose  evidence  is  material  is 
absent.  He  is  sworn  ^Hrue  answer  to  make  to  such 
questions  as  the  court  shall  propound.'^  The  court 
then  inquires  whether  the  witness  be  material,  and 
whether  he  has  been  duly  summoned.  Let  us  sup- 
pose the  defendant  to  affirm  the  materiality  of  the 
witness,  and  to  reply  to  the  latter  question,  that  a 
competent  time  before  the  trial,  be  got  a  subpcerui 
from  the  clerk,  and  sent  it  by  a  friend  who  was 
going  to  the  ox)unty  seat  of  the  county  where  the  wit- 
ness resided,  and  who  promised  to  deliver  it  to  the 
sheriff  of  that  county ;  but  whether  it  ever  reached  the 
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Bheriff,  or  whetlier,  if  it  did,  he  served  it  or  not,  he 
is  anable  to  say.  Let  as  next  euppoBe  the  court  to 
be  of  opinion  that  this  was  not  sufficient  diligence  on 
the  part  of  tiie  defendant,  to  obtain  the  attendance  of 
his  witness,  and  c4mseq«6Btly  that  the  motion  for  a 
oontinoaaoe  must  be  overroled,  and  the  defendant  re- 
quired to  proceed  with  the  trial,  (Hewitt's  Case,  17 
Gmt.  627.)  *AU  these  occurrences  the  record  would 
pass  over  in  silence,  but  if  defendant's  counsel  thinks 
the  court  erred  in  its  opinion,  be  can  bring  the  facts 
into  tie  record^  so  as  to  submit  the  oorrectness  of  the 
ruling  to  an  appellate  court,  by  means  of  a  biU  of  es> 
oeptions^  which  would  be  in  the  form  following : 


FoBH  OF  ▲  Bill  of  Exceptions  on  a  Motion  fob  ▲  CammxvAXOE, 

Da^id  Debtor        ^  Be  U  remembered.  That  when  this  canse  was 

ads!  /    In  Debt       called  for  trial,  it  being  the  first  term  at  which 

Oharlie  Oreditdr,    )  it  was  on  the  court  docket,  upon  sa  issue  made 

mp  St  ttie  rales,  tiie  de^sndant,  by  his  ootnnel,  moved  the  ooort  for  a  oontinnanoe 
<i  the  oaose  until  the  next  term,  upon  the  ground  that  Oearge  Bobertt,  m  material 
^witness  for  him  was  absent,  and  thersupoii  the  deieadaiKt,  faaring  been  duly  sworn, 
irtatod  to  the  eooH  that  the  said  Bobsrte  wbb  a  material  witness  to  sustain  the 
issue  on  his  part,  and  that  he  could  not  safely  go  to  trial  without  him ;  and  for- 
iher  stated  that  at  least  fbtnr  weeks  before  the  sitting  of  this  court  he  obtained  a 
tful^MMia  for  the  mad  witness,  addressed  to  the  sheriff  of  Avgnsta  county 
where  the  said  wlttiessTesides,  and  sent  it  tb  the  said  sheriff  by  the  hands  of  a 
trostwofTthy  messenger,  one  John  Smith,  who  wsb  going  to  the  town  of  Stann- 
-ton,  tlie  ooonty-seat  of  Awgosta  county,  and  who  promised  to  deliver  the  same 
•within  two  days  at  furthest  to  the  said  sheriff;  but  whether  the  said  John  Smith 
did  so  deliver  it  to  tiM  said  sheriff,  or  if  he  did,  whether  the  said  sheriff  executed 
the  same  on  4he  said  witness,  the  said  defendant  'was  unable  to  say.  It  appeared 
that  the  said  subpcsna  had  not  been  returned  by  the  sadd  sheriff.  But  the  court 
overruled  the  motion  for  a  oontinuanOe  for  the  cause  aforesaid,  and  required  that 
4he  defendant  should  proceed  at  onoe  with  the  trial ;  to  which  opinion  of  the  court 
•the  defendant  by  his  eonnsel  excepts,  and  prays  that  this  his  bIB  of  exceptions  may 
1>e  signed,  sealed,  and  made  part  of  the  record,  which  is  done  accordingly. 

(Signed  by  the  Judge,)       il,  J.,    C.~} 

The  defendant  being  thns  urged  into  a  trial,  may  be 
supposed  to  produce  in  support  of  his  plea  of  payment, 
a  receipt  purporting  to  be  rigned  by  the  plaintiff,  and 
witnessed  by  one  Samuel  WiUiamSj  for  the  whole 
amount  of  the  debt.  The  defendant  calls  Peter  Orubbs 
to  prove  the  anthenticitj  of  this  paper,  by  showing  the 
signatures  of  both  Williams  and  the  plaintiff  to  be 
genuine.  Plaintiff^s  counsel  objects  to  such  testimony, 
urging  that  the  attesting  witness  is  ^'  the  best  evidencej^ 
and  that  he  alone  can  be  introduced  to  prove  the  paper. 
Defendant's  counsel  then  proves  that  Williams  now 
resides  in  Texas,  and  so  is  beyond  die  reach  of  any 
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process  from  a  Virginia  court,  and  contends  that  that 
fact  justifies  the  introduction  of  the  secondary  proof  in 
question.  The  plaintiff,  however,  still  persists  in  his 
objection,  which  is  overruled  by  the  court,  and  Grubbs 
is  allowed  to  testify  to  the  genuineness  of  the  receipt. 
Of  all  this  the  record  of  itself  would  say  nothing,  and 
a  bill  of  exceptions  must  be  employed  to  make  these 
facts  a  part  of  the  record,  andl&o  make  them  known  to 
an  appellate  court.  Accordingly,  no  sooner  does  the 
court  announce  its  decision,  than  the  counsel  for  the 
plaintiff  respectfully  declares  his  intention  to  save  the 
pointy  (such  is  the  phrase),  by  a  bill  of  exceptions.  The 
trial  then  conies  to  a  pause  whilst  tliis  interlude  in  the 
progress  of  tlie  case  is  preparing,  as  follows: 

Bill  of  Exceptions  upon  the  Intboduotion  of  Testimony.    • 

Oharles  Greditor.  ^  Be  it  remernberecL,  That  on  the  trial  of  this. 

Y8.  >    In  Debt.  caaae  the  defendant,  to  snatain  the  iaaue  on 

Daidd  Debtor.      ^  his  part,  offered  in  evidence  a  paper-writings 

purporting  to  be  a  [receipt  signed  by  the  plaintiff  for  the  whole  amount  of  the 

debt  in  this  cause,  which  paper-writing  is  in  the  words  ^and  figures  following,  to 

wit: 

[Here  insert  the  receipt  aerbaUm.'] 

and  offered  to  prove  the  execution  of  the  same  by  a  witness,  one  Peter  Orubb$f 
who  was  not  the  attesting  witness  thereto,  having  first  proved  that  Samuel  Wih 
Uams,  the  attesting  witness,  was  not  now  a  resident  of  Virginia*  but  of  the  State 
of  Texas.  To  the  introduction  of  this  evidence,  under  the  circumstan^^  dis- 
closed, the  plaintiff's  counsel  objected,  upon  the  ground  that  the  non-residence  of 
the  attesting  witness  was  not  sufficient  to  justify  the  admission  of  any  other  testi- 
mony relative  to  the  execution  of  the  said  paper  writing,  inasmuch  as  there  ap^ 
peared  nothing  to  hinder  the  taking  of  the  deposition  of  said  attesting  witness, 
notwithstanding  such  his  non-residence.  But  the  court  overruled  the  said  plain- 
tiff's objection,  and  suffered  the  said  Peter  Grubbs  to  testify  to  the  execution  of 
the  said  paper-writing  by  the  said  plaintiff,  and  the  same  was  thereupon  submit- 
ted to  the  jury  in  evidence.  And  to  this  opinion  of  the  oourt  overruling  the  said 
objection,  the  plaintiff  by  his  counsel  excepts,  and  prays  that  this  his  bill  of  excep- 
tions may  be  signed,  sealed,  and  made  part  of  the  record,  which  is  done  accordingly. 

(Signed  by  the  judge.)  J.  J.,      C^l 


From  these  very  simple  instances  of  bills  of  excep- 
tions, the  student  will  perceive  how  important  it  is,  in 
reference  to  the  preparation  of  snch  instruments  in  the 
hurry  of  the  trial,  and  amidst  the  tumult  of  the  court- 
room, to  study  clearness  of  apprehension,  and  the  habit 
of  ready  and  perspicuous  statement.  The  skill  of  an 
instructed  and  inteUigent  lawyer  is  in  few  passages  of 
professional  life  more  called  into  requisition  than  in 
the  prompt  and  accurate  preparation  of  bills  of  excep- 
tion in  cases  of  complexity. 
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The  practice  is  to  give  notice,  at  the  time  of  the  ob« 
DOxiouB  ruling  of  the  cjourt,  that  the  point  is  to  he  saved; 
and  it  is  indispensable  to  give  such  notice  at  all  events 
hefore  verdict^  although  the  bill  of  exceptions  may 
be  drawn  up  and  signed  at  any  time  during  the  term. 
(Wash.  &  N.  O.  Tel.  Co.  v.  Hohson,  15  Grat.  122, 
138 ;  Martz  v.  Mai-tz,  25  Grat.  361 ;  Peery  v.  Peery, 
26  Grat.  323^-'4.) 

It  is  obvious,  that  there  can  be  no-  occasion  for  a  bill 
of  exceptions  in  cases  where  there  can  be  no  process  of^ 
appeal  to  a  higher  court.  (Souther's  Case,  7  Grat.. 681.) 
Accordingly,  our  statute  in  Virginia,  (taken  siibstan- 
tially  from  the  English  statute  13  Edw.  I,  c.  31,)  enacts^ 
that  in  the  trial  of  a  case  at  law,  in  which  an  appeal, 
writ  of  error,  or  supersedeas  lies  to  a  higher  courts  a 
•  party  may  except  to  any  opinion  of  the  court,  and 
tender  a  bill  of  exceptions,  which  (if  the  truth  of  the 
e«se  be  fairly  stated  therein,)  the  judge  or  justices,  or 
the  greater  part  of  those  present  shaU  sign,  and  it  shall 
be  apart  of  the  record  of  the  case.  (V.  C.  1873,  c. 
173,  §  18  ) 

The  mode  of  compelling  a  judge  to  sign  a  bill  of 
exceptions  in  pursuance  of  this  requirement,  is  not 
altogether  settled.  It  would  seem  that  it  should  be  by 
mandamus  from  the  appellate  court ;  but  a  query  has 
been  made  in  several  cases  about  it.  (Shanks  v.  Fen- 
wich,  2  Munf.  478 ;  Jackson's  Adm'r  v.  Henderson,  3 
Leigh,  196  ;  Taliaferro  v.  Franklin,  1  Grat.  332,  336, 
338  ;  Ex-parte  Crane,  5  Pet.  190  ;  Ante,  p.  330.) 

The  history  and  nature  of  bills  of  exception  are  dis- 
cussed in  the  case  of  Taliaferro  v.  Franklin,  1  Grat. 
332;  and  also  in  Money  v.  Leach,  8  Burr.  1692;  St. 
PI.  89,  n  (o);  Id.  (Tyler's  Ed.)  121. 

See  generally  upon  the  subject,  1  Rob.  Pr.  (1st  ed  )  344* 

If  a  bill  of  exceptions  states  the  facts  of  the  case  so 
imperfectly  or  vaguely  that  the  court  cannot  see  the 
exact  state  of  the  case,  nor  ascertain  precisely  what  it 
was  that  the  court  below  determined,  it  is  the  settled 
practice  to  reverse  the  jttdgment,  as  being  the  safer 
course.  (Barrett  &  Co.  v.  Tazewell,  1  Call.  216 ; 
Beattie  v.  Tabb,  2  Munf.  254 ;  Brooke  v.  Young,  3 
Rand.  106;  Raines  v.  Philips,  1  Leigh,  483;  Thomp- 
son, V.  Cumming,  2  Leigh,  321 ;  Bowyer  v.  Chesnut,  4t 
Leigh,  1.) 

It  is  held,  strangely  enough,  that  one  bill  of  excep- 
tions cannot  be  referred  to  in  order  to  supply  an  omis- 
sion in  another,  unless  such  reference  be  made  in  one 
of  the  bills ;  and  that  notwithstanding  the  bills  are  all 
parts  of  the  record  in  the  saine  case.    (Brooke  v.  Youngs 


8  Band.  106 ;  Spemer  v.  Pikhar,  6  Leigh,  566  ;  Per- 
kins  V.  Hawkins,  9  6r«t.  6^0.) 

Where  the  ground  of  eomplaint  iB  tba/t  evidence  or 
pkae  have  been  improperly  exdudsd^  tine  bill  of  exoep- 
tioBS  most  show  affirmatively  tke  rdewmcy  of  the  evi- 
dence, and  the  prcpriety  of  the  pleaa;  or  else  an  ap- 
pellate oourt,  peroeiviDg  what  the  mciian  tyf  the  covnrt 
below  was^  and  not  discovering  that  it  was  wrong,  will 
presume  it  to  have  been  right.  (Courtney  v.  Gom'th,  5 
Band.  666 ;  Bowt's  Adm^r  v.  Kile's  Adm'r,  1  Leigh, 
216;  White  v.  Toncray,  9  Leigh,  847;  Herrington  v. 
Haskins"  Adm'r,  1  Bob.  591 ;  Bowyer  v.  Hewitt  &  als, 
2  Grat.  193;  Johnson  v.  Jennings,  10  Qmt.  1;  Fitz- 
h«gh  V.  Fitzliugli,  11  Grat.  301 ;  Dickinson  v.  Dickin- 
9on  &  Oo^  25  Grat.  324;  Stoneman's  Case,  Id.  898.) 

Bills  of  exception  where  the  complaittt  is  that  a  new 
trial  has  been  granted  or  denied  improperly,  must  state 
the  facte  provedj  and  not  noerely  the  evidence  tending 
to  prove  them.  (Ewing  v«  Ewing,  2  Leigli,  337;  Bohr 
V.  Davis,  9  Leigh,  30;  Green  v.  Ashby,  6  Leigh,  135; 
Pasley  v.  English,  5  Grat.  141 ;  Forkner  v.  Stuart,  &c., 
«  Grat.  197;  Wash.  &  N.  O.  Telegraph  Co.  v.  Hob- 
s8on,  15  Grat.  122 ;  Harnsberger's  Adm'r  v.  Kinney,  6 
Grat.  287.)  If  this  rule  be  not  observed,  the  appellate 
<:aiirt  will  take  no  cogniaance  of  the  case,  unless  after 
rejecting  all  the  evidence  in  favor  of  the  party  except- 
ing, and  giving  full  credit  to  that  of  the  o4her,  the  de- 
cision of  the  court  below  appears  to  be  erroneous. 
(Noyes  v.  Humphreys,  11  Grat.  651 ;  Parish  &  Co.  v. 
Bei^e,ll  Grat.720;  Carringtonv.Goddin,13Grat.  587.) 

If  indeed  there  be  no  xsonfliet  of  evidence,  a  state- 
ment of  the  evidence  is  a  statement  of  the  factSj  and 
will  be  so  regarded.  (Mays  v.  Callison,  6  Leigh,  230.) 
And  on  the  other  hand,  where  the  evidence  is  contra- 
dictory, the  ooart  may,  for  that  reason,  decline  to  state 
either  it  or  ike  facts  it  oonsid^ed  proved.  (Grayson's 
•Case,  6  Grat.  721.) 

A  different  practice  seems  to  be  proper  when,  in  pur- 
suance of  Y.  C.  1873,  c.  158,  §  3^,  the  parties  waive  a 
trial  by  jury,  and  submit  the  whole  matter  of  law  and 
fact  to  the  court.  An  exception  taken  to  the  judgment 
of  the  court  must  state,  not  the  fade  pr$vedy  but  the 
evidence  to  bo  reviewed  in  the  higher  court,  it  is  said, 
as  a  demurrer  to  evidence,  (Hodge  v.  First  Nat.  Bank, 
22  Grat.  51);  but  it  may  be  still  worthy  of  considera- 
tiooi  whether  it  is  not  more  consonant  to  the  policy  of  the 
legislature  to  regard  the  higher  court  as  charged  with  a 
contemplation  of  the  evidence  as  if  on  ajppesX,  (Wick- 
ham  V.  Lewis  Martin  k  Co.,  13  Grat.  446,  Daniel,  J;  Bep. 
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of  Revigors  Code  of  1849,  p.  16.     See  Pryor  v.  Kuhii| 
12  Grat.  615.) 

2^.  InatroetioiiB  from  the  Conrt  to  the  jury. 

It  often  happens  in  the  progress  of  a  trial,  that  one 
or  other  of  the  parties  desires  the  conrt  to  instruct  the 
jury  as  to  the  law,  which  in  England  it  is  tcstcalj  and 
with  us  lawful  for  the  court  to  do,  althoQgh  not  re- 
quested on  either  side.  (8  Bl.  Com.  875;  Gwatkin's 
Case,  9  Leigh,  678);  bat  according  to  our  practice,  a 
judge  is  not  obliged  to  give  an  instruction  unless  desired 
so  to  do  by  one  or  other  c^  the  parties.  (iRosenbaum 
V.  Weeden,  18  Grat.  785);  and  although  instructions 
aro  usually  postponed  until  the  jury  are  about  to  retire, 
it  is  yet  in  the  discretion  of  the  court  to  give  them 
before  the  argument  is  commenced,  or  after  it  is  con- 
cluded. (Bait.  &  O.  E.  R.  Co.  v.  PoUy,  14  Grat.  447; 
and  when  given,  they  are  not  to  be  controverted  by 
oounsel,  at  least  in  a  civil  case.  (Davenport  v.  Com'th, 
1  Leigh,  588 ;  Delaplane  v.  Crenshaw,  15  Grat.  457) ; 
although  it  seems  the  better  opinion,  that  in  criminal 
<XL9ee  a  greater  latitude  of  discussion  must  be  allowed. 
{Garth's  case,  3  Leigh,  770;  Blunt's  case,  4  Leigh,  691 ; 
Gwatkin's  case,  9  Leigh,  681.) 

It  is  the  established  doctrine,  that  whilst  on  the  one 

'  band  the  judge  may  not  withhold  instructions  when 
asked  for,  provided  they  are  relevant  to  the  cause,  and 
not  merely  on  ai>8tract  points  of  laWy  (Brooke  v.  Young, 
•8  Sand.  106 ;  Caton,  <&c.  v.  Lenox.  5  Band.  81) ;  it  is 
error  on  the  other  to  give  them  if  they  are  irrelevant, 
{Johnson  v.  Jennings,  10  Grat.  18 ;  Kincheloe  v.  Trace- 
wells,  11  Grat.  587),  or  upon  abstract  questions  of  law 
not  based  upon  any  evidence  in  the  cause,  and  calcu- 
lated to  mislead  the  jury.  (Pasley  v.  English,  10  Grat. 
286;  Eea  v.  Trotter.  26  Grat.  594.) 

If  there  is  any  evidence  in  the  cause,  though  it  be 
slight,  to  which  the  instrncUon  is  applicable,  and  it  pro- 
pounds the  law  correctly,  it  should  be  given.  (Farish 
&  Co.  V.  Eeigle,  11  Grat.  697 ;  Early  v.  Garland,  18 
Grat.  1 ;  Hopkins  v.  Richardson,  9  Grat.  486.) 

Instructions  ought  to  be  asked  upon  specified  points^ 
clearly  expressed^  and  not  generally,  upon  an  entangled 
mass  of  evidence.  (McRae  v.  Scott,  4  fiand.  468 ;  Kitty 
V.  Fitzhugh,  4  Rand.  600;  Levasser  v.  Washburn,  11 
Grat.  572 ;  Kincheloe  v.  Traoewells,  11  Grat.  587;  Har- 
vey V.  jE^es,  12  Grat.  188.)  And  the  court  may  refuse 
to  give  an  instruction  for  the  reason  that  it  is  expressed 
ao  obscurely  or  ambiguously  as  to  leave  in  doubt  the 
meaning  intended  to  be  conveyed.  (Levasser  v.  Wash- 
burne,  11  Grat.  572 ;  Bancheloe  v.  Tracewells,  11  Grat. 
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587;  Va.  Cent.  K  R.  Co.  v.  Sawyer,  15  Grat.  230; 
Boswell's  case,  20  Grat.  860) ;  unless  the  jury  might 
be  misled  by  the  refusal,  in  which  case  the  court  reject- 
ing the  ambiguity  ought  plainly  and  distinctly  to  state 
the  law  applicable  to  the  case.  (Bait.  &  O.  R.  R.  Co. 
V.  Polly,  14  Grat.  447;  Peshine  v.  Shepperson,  17  Grat^ 
472 ;  Millar  v.  Kephart,  28  Grat.  1 ;  Ward  v.  Chum, 
18  Grat.  801.) 

It  may  be  added  that  the  court  should  confine  itself, 
in  giving  instructions,  rigorously  to  an  exposition  of 
the  law  of  the  case;  and  if  it  trenches  upon  the  pro- 
vince of  the  jury,  by  commenting  upon  the  weight  of 
evidence,  it  is  error,  for  which  the  judgment  must  be 
reversed.  (McDowell's  Ex'or  v.  Crawford,  11  Grat.  377.) 

Where  instructions  are  refused,  when  they  ought  to 
be  given,  or  where,  in  the  opinion  of  the  party  against 
whose  interest  they  operate,  they  are  erroneous,  his 
proper  course  is  t6  introduce  into  the  record,  by  means 
of  a  bill  of  exceptions,  the  circumstances  under  which 
the  instruction  was  asked,  the  instruction  itself,  and 
the  opinion  of  the  court  complained  of.  Then  the  ap- 
pellate court  is  enabled  to  review  the  decision,  and  to 
determine  upon  its  correctness. 
8**.  Demurrer  to  Evidence. 

A  party  proposing  to  dispute  the  legal  force  and  ef- 
fect of  the  evidence  offered  by  his  adversary,  may  rfe- 
mur  to  the  evidence.  A  demurrer  to  evidence  is  closely 
analogous  to  a  demurrer  to  pleading.  As  a  demurrer 
to  pleading  imports,  according  to  its  etymology,  (from 
Latin  dernorari,  or  French  demorrer,  to  "  wait  or  stay,") 
that  the  objecting  party  will  not  proceed  with  the  plead- 
ing, because  no  sufficient  statement  has  been  made  on 
the  other  side;  but  will  wait  the  judgment  of  the  court, 
whether  ho  is  bound  to  answer ;  so  a  demurrer  to  evi- 
dence declares  that  the  demurrant  will  not  proceed,  be- 
cause the  evidence  offered  on  the  other  side  is  not  suffi- 
cient to  maintain  the  issue,  and  proposes  to  submit  the 
cause  to  the  judgment  of  the  court,  upon  the  ground  of 
the  insufficiency  of  the  evidence.  (St.  PI.  90;  Id. 
(Tyler's  Ed.)  121-'2.) 

A  demurrer  to  evidence  is  rarely  a  safe  proceeding. 
The  practice  in  Virginia  (unlike  that  prevailing  in  Eng- 
land, and  in  many  of  these  States,)  is  not  to  discharge 
the  jury  from  giving  any  verdict,  but  to  allow  them  to 
find  one,  svhject  to  the  decision  of  the  court  upon  the 
demurrer.  The  evidence  given  in  the  cause,  on  both 
sides,  is  stated  in  the  demurrer.  The  party  demurring 
(whom  we  may  call  the  demurrant,)  is  then  considered 
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as  admitting  the  truth  of  all  his  adversary's  evidence, 
and  all  jast  inferences  which  can  properly  be  drawn 
therefrom  by  a  jnry,  and  as  waiving  all  his  own  evi- 
dence which  conflicts  with  that  of  his  adversary,  and 
all  inferences  from  his  own  evidence,  (although  not  in 
conflict  with  his  adversary's,)  which  do  not  necessarily 
result  therefrom ;  and  upon  the  basis  of  these  suppo- 
sitions, it  is  submitted  to  the  court  to  determine 
which  party  is  entitled  to  judgment.  (Whittington  v. 
Christian,  2  Rand.  857 ;  Green  v.  Judith,  5  Rand.  1 ; 
Hansbrongh's  Ex'or  v.  Thorn,  3  Leigh,  147 ;  Clopton's 
Adm'rv.  Morris  &als,  6  Leigh,  278 ;  Tutt  v.  Slaughter's 
Adm'r,  5  Grat.  364.)  In  Hansbrough's  Ex'or  v.  Thorn, 
3  Leigh,  147,  there  is  an  instructive  comparison  be- 
•  tween  the  English  and  the  Virginia  practice.  See 
Gibson  &  al  v.  Hunter,  5  Taunt.  187,  198,  200,  205 
&  seq. 

From  this  statement  it  is  obvious  that  a  party  can 
never  afford  to  demur  to  the  evidence,  except  upon  the 
extreme  weakness  of  the  adversary's  case,  and  especially 
can  he  not  afford  to  demur  when  his  own  case  depends 
on  testimony  in  conflict  with  that  of  the  adversary. 
(Trout  V.  Va.  &  Tenn.  R.  R.  Co.,  23  Grat.  640  & 

Either  party,  plaintiff  or  defendant^  has  a  right  to 
demur  to  the  evidence,  and  the  other  party  will  be  com- 
pelled to  join  therein,  unless  the  case  be  plainly  against 
the  demurrant,  and  his  object  in  demurring  seems  to  be 
clearly  nothing  else  hut  delay.  (Whittington  v.  Chris- 
tian, 2  Rand.  357  ;  Rohr  v.  Davis,  9  Leigh,  30 ;  Hyers 
V.  Green,  2  Call.  556 ;  Boyd's  Adm'r  v.  City  Savings 
Bank,  15  Grat.  501 ;  Trout  v.  Va.  &  Tenn.  R.  R.  Co., 
^3  Grat.  636  &  seq ;  3  Th.  Co.  Lit.  441 ;  Bac.  Abr. 
Pleas,  (N).)  It  needs  hardly  to  be  observed,  however, 
that  as  the  plaintiff  has  most  frequently  the  burden  of 
proof  upon  him,  (because  he  has  commonly  the  affirma- 
tive of  the  issue,)  the  defendant  will  be  the  most  fre- 
quent demurrant. 

According  to  our  practice,  as  already  observed,  the 
jury  is  not  discharged,  as  in  England ;  but  they  gen- 
erally find  a  verdict,  subject  to  the  demurrer  to  evi- 
dence. If  the  jury  assess  damages  for  the  plaintiff, 
thus  hypothetically,  and  upon  considering  the  demurrer, 
the  court  is  of  opinion  that  the  plaintiff  has  cause  of 
action,  but  that  the  damages  are  excessive,  the  verdict 
may  be  set  aside,  and  a  writ  of  inquiry  awarded. 
(Briggs  V.  Hall,  4  Leigh,  493 ;  Humphrey's  Adm'r  v. 
West's  Adm'r,  3  Rand.  516.)     And  so,  in  every  case 


760  ynmioAinrQ,  BTo.jiiioHTB  YioLATBD.  [book  IV. 

whore  tho  court,  if  it  followed  the  hypothetical  verdict, 
must  pronounce  what  the  eridenoe  contained  in  the  de- 
murrer to  evidence  Bhowe  to  be  an  unjust  judgment,  it 
may  set  the  verdict  aside,  and  call  another  jury  to  aa^ 
obtain  upon  the  adjudged  merits  of  the  case,  the  quan- 
tum of  recovery.  (Fairfax,  Adm'r,  v.  Lewis,  11  Leigh. 
383.) 

See  further  as  to  demurrer  to  evidence,  "Ware  v. 
Stephenson,  10  Leigh,  155 ;  Dishazer  v.  Maitland,  1^ 
Leigh,  524. 

In  order  to  make  the  mode  oi  procedure  more  intel- 
liable,  the  form  of  a  demurrer  to  evidence  is  subjoined. 
The  student  will  observe  that  it  sets  out  the  whole  evi- 
dence on  both  sides,  and  not  merely  the  facts  which  the 
evidence  is  supposed  to  establish. 

FoBM  OF  DmcumuEB  to  Etidxnob. 

David  Debtor         ^  And  the  said  plaintiif,  by  his  ooimsel,  produoea 

ads.  >  In  Debt.         to  the  jury  to  maintain  the  issue  on  his  part  the 

Ohacles  OreditoT.    )  following  evidence,  namely : 

[Inurt  pUdfkUffs  enidenM^  at  ddi/oered  by  the  wUnestn^  and  in  tPriUnga.'] 

And  the  said  defendant,  by  his  ooonsel,  produces  to  the  jury  to  maintain  the  is- 
sue on  his  part  the  following  evidence,  namely  : 

llnaart  the  defendants  emdence,  cu  delivered  by  loUneMee^  and  in  wriUnge.'] 

And  the  said  defendant  says,  that  the  aforesaid  matter,  to  the  jurors  aforesaid* 
in  form  aforesaid,  shown  in  evidence,  is  not  sufficient  in  law  to  maintain  the  issue- 
joined  on  the  part  of  the  said  plaintiff,  and  that  he,  the  said  defendant,  is  not 
obliged  by  the  law  of  the  land  to  answer  the  same ;  and  this  he  is  ready  to  verify. 
Wherefore,  for  want  of  sufficient  matter  in  that  behalf,  shown  to  the  jury  in  evi- 
dence as  aforesaid,  the  said  defendant  prays  judgment,  and  that  the  jurors  afore- 
said be  discharged  from  giving  any  verdict  on  the  said  issue,  and  that  the  plaintiffs 
be  barred,  Ac 

And  the  form  of  the  joinder  in  demurrer  to  evidenco 
is  as  follows: 

Oharles  Creditor  )  And  the  said  plaintiff  says,  that  the  matters  afore- 

vs.  >  In  Debt        said,  to  the  jurors  in  form  aforesaid,  shovm  in 

David  Debtor.      )  evidence,  are  sufficient  in  law  to  maintain  the  issue 

joined  on  the  part  of  the  said  plaintiff.  Wherefore,  forasmudi  as  the  said  defen* 
dant  hath  given  no  answer  to  the  same,  the  said  plaintiff  demands  judgment,  and 
that  the  jury  be  discharged,  and  that  the  defendant  be  convicted,  Ao. 

Lastly,  upon  the  subject  of  demurrer  to  evidence  it 
may  be  observed,  that  it  must  of  course  be  postponed 
until  the  evidence,  at  least  on  the  demurree^e  side,  has 
been  submitted,  and  sometimes  the  demurrcaU  does  not 
see  his  way  clear  to  demur  until  the  diecueeian  is  over. 
4*.  Special  Verdict. 

A  more  common,  because  a  more  convenient  course 
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than  by  demurrer  to  eridenoe,  in  order  to  determine 
the  Isfal  effect  of  the  facU  proved^  \%  to  obtain  from 
the  jury  a  special  verdict  in  lien  of  that  general  one  of 
which  the  form  hae  been  already  dpacribed.  For  the 
,  jury  have  an  option,  instead  of  finding  the  negative  or 
oMrmativc  of  the  iemu^  aa  in  a  general  verdict,  to  find 
all  the  facte  of  the  case  ae  diecloeed  upon  the  evidence 
hefore  thcm^  and  after  so  setting  them  forth  to  conclude 
to  the  effect  following:  ^^That  they  are  ignorant  in 
point  of  law  on  which  side  they  ought,  upon  these 
facts,  to  find  the  issne ;  that  if,  upon  the  whole  matter,, 
the  court  shall  be  of  opinion  that  the  issue  is  proved 
for  the  plaintiff,  they  find  for  the  plaintiff  accordingly, 
and  assess  the  damages  at  exkch  a  sum,  &c. ;  but  if  the 
court  be  of  an  opposite  opinion,  then  they  find  for  the 
defendant."  Tliis  form  of  finding  is  called  a  special 
verdict.  In  point  of  faet,  however,  the  jury  have  no- 
thing to  do  in  general  with  iSnefomMl  preparation  of 
the  special  verdiet.  When  if  is  agreed  that  such  a 
verdict  shall  be  given,  the  jury  merely  declare  their 
opinion  as  to  any  fact  remaining  in  doubt ;  and  then 
the  verdict  is  adjusted^  as  toform^  by  the  counsel  oa 
both  sides,  with'out  the  further  interposition  of  the 
jurors,  save  only  to  assent  to  it,  the  judge  supervising. 
The  special  verdict  is  then  entered  on  the  record;  and 
the  question  of  law  arising  on  the  facts  found  is  ar- 
gued before,  and  decided  by  the  court  as  in  case  of  de- 
murrer. And  if  either  party  be  dissatisfied  with  the 
decision  he  may  resort  to  a  writ  of  error,  and  a  appel- 
late court.     (St.  PI.  91;  Id.  (Tyler's  Ed.)  122.) 

It  is  to  be  observed,  that  it  is  entirely  in  the  option 
of  the  jury^  whether  their  verdict  shall  be  general  or 
special.  The  pai*ty  who  objects  in  point  of  law  cannot 
therefore  insist  on  having  a  special  verdict ;  and  if  he 
wishes  to  put  the  legal  question  on  record-j  (which  is 
needful  in  order  that  the  decision  of  an  appellate  court 
may  be  obtained  upon  it,)  he  must  either  demur  to  the 
evidence^  or  propound  instructions  to  be  given  by  the 
court  to  the  jury,  setting  forth  the  law,  if  the  jury  be- 
lieve such  and  such  facts  to  be  proved ;  or  according  to 
the  practice  in  Virginia,  (although  not  in  England, 
where  a  special  case  (or  case  agreed,)  is  not  entered  on 
the  record,  with  ihi^  consent  of  the  adversarvy  a  case  may 
be  agreed.     (St.  PL  92-'3 ;  Id.  (TyWs  Ed-)  123.) 

A  special  verdict  finds  aU  the  facts  supposed  to  be- 
loi^  to  the  case,  referring  to  the  court  the  conclusion 
of  law  thence  arising ;  and  it  is  not  sufiident  to  find 
the  evidence  from  which  the  jury  might  have  inferred 
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facts.  It  is  an  inflexible  mle  that  the  court  npon  a 
special  verdict  can  infer  no  facts  whatsoever  from  those 
found.  How  strong  soever  the  evidence  may  be  to 
prove  a  material  fact,  it  will  not  avail.  The  fact  itself 
must  be  determined  by  the  jury.  (McMichen  v. 
Amos,  4  Rand.  137  ;  Brown  v.  Kalston  &  als,  4  Band. 
604;  Stribling  v.  Bank  of  the  Valley,  5  Rand.  159.) 
This  proposition,  however,  does  not  prevent  the  court 
from  deriving  inferences  of  law  from  the  facts  found, 
nor  from  giving  their  legal  construction  and  effect  to 
written  documents.  (Gibson  v.  Bristow  &  als,  1  Call. 
62 ;  Chapman  v.  Armistead,  4  Munf .  382 ;  Blank's 
Adm'r  v.  Foushee,  4  Munf.  61.) 

If  a  special  verdict  be  so  vague  and  uncertain  as  not 
to  disclose  the  merits  of  the  case,  and  to  endanger  the 
court's  mistaking  the  meaning  of  the  jury,  or  if  im- 
portant facts  are  omitted,  apparently  tlirough  inadver- 
tence, which  it  is  probable  may  be  supplied,  a  venire 
facias  d^  novo  should  be  awarded,  (McLean  v.  Copper, 

3  Call.  367;  Goosley  v.  HoHes,  3  Call.  424;  Clay  v. 
Ransom,  1  Munf.  454;  Tunnell,  &c.  v.  Watson,  <fec.,  2 
Munf.  283 ;  Geddy  v.  Batler,  &c.,  3  Munf.  345 ;  Robin- 
son's Adm'r  v.  Brock,  1  H."&  M.  213;  Cropper  v.  Cal- 
ton,  &c.,  6  Munf.  277;  Brown  &  als  v.  Ralston  &  als, 

4  Rand.  504.)  But  where  the  verdict  is  certain  and 
unambiguous,  and  the  plaintiff's  case  appears  from  it 
to  be  defective,  judgment  must  be  given  for  the  defen- 
dant.    (Brown  &  als  v.  Ferguson,  4  Leigh,  37.) 

From  what  has  been  said  it  is  apparent  that  a  special 
verdict  differs  from  a  demurrer  to  evidence  in  two 
marked  particulars,  viz: 

(1),  A  special  verdict  ascertains  the  facts  proved; 
the  demurrer  to  evidence  recites  the  whole  evidence  ad- 
duced. See  Henderson  v.  Allen,  1  H.  &  M.  235; 
Blank's  Adm'r  v.  Foushee,  4  Munf.  61;  Chapman  v. 
Armistead,  4  Munf.  382 ;  Brown  &  als  v.  Ralston  & 
als,  5  Rand.  504 ; 

(2),  In  a  special  verdict  no  inferences  whatsoever  as 
to  matter  of  fact^  but  only  inferences  of  lawj  and  of 
legal  construction,  are  allowable;  whilst  in  a  demurrer 
to  evidence,  it  is  the  court's  duty  to  draw  from  the 
demurree's  evidence  all  just  inferences  such  as  a  jury 
might  draw,  and  from  the  demurrant's  evidence  not 
in  conflict  with  that  of  the  demurree,  such  inferences  as 
a  jury  micst  draw.  (Tunnell,  &c.  v.  Watson,  2  Munf. 
283,  and  cases  there  cited.  Boiling  v.  Mayor  of 
Petersburg,  3  Rand.  563 ;  Layne  v.  Norris'  Adm'r,  16 
Grat.  236 ;  Turner  v.  Smith,  18  Grat.  833.) 
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6^.  Case  Agreed,  or  Special  Case. 

A  case  agreed^  or  a  special  case^  or  a  general  verdict^ 
subject  to  a  special  case,  (for  by  all  these  names  it  is 
known),  is  a  written  statement  of  all  the  facts  in  the 
case,  drawn  up  for  the  opinion  of  the  court,  bj  mutual 
agreement  of  the  counsel  on  either  side ;  and  it  closely 
resembles,  in  the  rigorous  construction  which  is  put 
upon  it,  the  special  verdict  Thas,  it  admits  of  no  in- 
ferences of  fact  from  the  facts  agreed,  but  like  the 
special  verdict,  does  allow  of  legal  conchisions  .being 
derived  from  the  facts,  (Sawyer  v.  Corse,  17  Grat.  230 ; 
Bamsey's  Adm'r  v.  McCue,  &c.,  21  Grat.  353;  See 
McMichen  v.  Amos,  4  Rand.  137.) 

The  case  agreed^  however,  may  occur  at  any  time 
after  the  suit  is  instituted,  as  well  before  as  after  issue 
joined,  whilst  a  special  verdict^  of  course,  supposes  that 
the  case  has  been  regularly  matured,  and,  for  the  most 
part,  that  an  issue  has  been  joined,  which  the  jury  is 
sworn  to  try.  Some  diversities  may  grow  out  of  this 
difference  worthy  to  be  noted.  Thus,  where  the  case 
is  agreed  before  defendant  pleads^  the  agreement  cures 
the  want  of  a  plea,  and  the  cause  is  submitted  to  the 
court  upon  the  agreed  facts,  without  reference  to  any 
particular'ywvTi  of  defence;  the  general  question  to  be 
determined  being  whether  the  plaintiff,  upon  the  whole 
case  as  stated,  ought  to  recover ;  but  where  an  is^ae 
has  been  joined  when  the  case  is  agreed,  the  decision 
must  be  restricted  to  the  issue.  (Sawyer  v.  Corse,  17 
Grat.  230.) 

In  England  there  is  an  important  diversity  between 
a  special  verdict  and  a  case  agreed^  which  appears  not 
to  be  known  in  our  practice,  namely,  that  whilst  a  spe- 
cial verdict  is  entered  on  the  record^  a  case  agreed  is  noty 
and  therefore  a  cause  cannot  there  be  taken,  upon  a  case 
agreed,  to  an  appellate  court.  (St.  PI.  93 ;  Id.  (Tyler's 
Ed.)  124.)  No  such  distinction  exists  in  Virginia.  The 
case  agreed  is  as  much  entered  on  the  record  as  a  spe- 
cial verdict,  and  as  much  admits  of  a  revisal  of  the 
judgment  in  an  appellate  court.  (McMichen  v.  Amos, 
4  Rand.  137;  Sawyer  v.  Corse,  17  Grat.  230;  Ram- 
sey's Adm'r  v.  McCue,  21  Grat.  353.) 

It  is  to  be  observed,  that  a  marked  distinction  exists 
between  a  special  verdict  and  a  case  agreed,  on  the  one 
side, — which  admit,  as  we  have  seen,  of  no  inferences 
whatsoever  of  maMer  of  fact, — and  on  the  other,  a 
waiver  of  a  jury,  where,  in  pursuance  of  the  statute  to 
that  effect,  (V.  C.  1873,  c.  158,  §  36,)  the  parties  sub- 
mit the  whole  case  to  the  decision  of  the  court,  upon  a 
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Btatement  of  the  facte  as  agreed,  in  which  case  the  court 
may  make  any  legitimate  inferences,  just  as  a  jnry  might. 
(Dearings'  Adm  r  v.  Rucker,  18  Grat.  426 ;  Hodge  v. 
First  Nat.  Bank,  22  Grat.  51 ;  Wickham  v.  Lewis  Mar- 
tin &  Co.  13  Grat.  446 ;  Rep.  of  Rev'rs,  Code,  1849,816.) 
5«.  The  Modes  of  Avoiding  the  Effect  of  a  Verdict, 

As  soon  as  the  facts  of  the  case  are  ascertained  by  the 
trial,  the  judgment  of  the  court,  which  is  the  conclusion 
of  law  from  the  facts,  ought  in  due  course  to  foIlo\^. 
There  are,  however,  certain  proceedings  which,  after  the 
verdict  or  other  mode  of  trial,  may  be  taken  by  the  un- 
successful party,  in  order  to  avoid  the  effect  of  the  ver- 
dict, &c.,  and  those  proceedings  now  claim  attention. 
They  are  as  follows,  viz : 

(1),  A  motion  for  a  new  trial ; 
(2),  A  motion  in  arrest  of  judgment ; 
(3),  A  motion  for  a  repleader ; 

(4),  A  motion  for  a  judgment  nan  obstaTiie  veredicto  ; 
(6),  A  motion  for  a  writ  of  venire  facias  de  novo  ; 
W.  C. 
1^.  Motion  for  a  New  Trial. 

The  exercise  of  the  superintending  power  of  a  court, 
in  setting  aside  the  verdict  of  a  jury  and  granting  a 
new  trial,  is  comparatively  of  modern  date,  although, 
for  misbehavior  of  the  jurors,  instances  of  it  occur  in 
the  year-books  of  the  reigns  of  Edward  III,  Henry  lY, 
and  Henry  VII;  and  for  excessive  damages,  surprise, 
fraud,  or  a  verdict  notoriously  contrary  to  evidence,  it 
became  the  practice  to  grant  a  new  trial  about  the  mid- 
dle of  the  seventeenth  century.  (3  Bl.  Com.  387-*8.) 
Formerly,  the  principal  remedy  in  order  to  do  away 
with  a  verdict  unduly  given  was  by  vyrit  of  attaint^ 
which  was  neither  more  nor  less  than  %  prosecution  for 
perjury,  which,  says  Blackstone,  "shows  the  ignorance 
and  ferocity  of  the  times,  and  the  simplicity  of  the 
points  then  usually  litigated  in  the  courts  of  justice;"  it 
being  supposed  that  the  law  being  told  to  the  jury  by 
the  judge,  the  proof  of  fact  must  always  be  so  clear 
that,  if  they  found  a  wrong  verdict,  they  must  be  wil- 
fully and  corruptly  perjured ;  a  conclusion  which  must 
also  have  been  aided  by  the  fact,  that  jurors  at  an  early 
period  were  recognitors,  sworn  to  recognize  what  was 
the  fact,  of  their  own  knowledge,  (8  Bl.  Com.  388  & 
seq;  402  &  seq.) 

Such  a  remedy  as  this,  which  laid  the  party  injured 
by  the  verdict  under  the  insufferable  hardship  of  con- 
victing the  jurors  for  perjuiy,  as  the  condition  of  re- 
dress, was  in  fact  no  remedy ;  and  the  courts  by  degrees 
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fell  into  the  custom  of  exerting  the  equitable  authority y 
(which  is  or  ought  to  be  in  every  tribunal,  to  prevent 
.  its  procedure  from  being  perverted  to  inflict  a  great  and 
otherwise  remediless  wrong,)  to  set  aside  a  verdict 
clearly  unwarranted  by  the  testimony,  or  otherwise 
grossly  contrary  to  right. 

A  motion  for  a  new  trial  is  addressed  to  the  court 
which  tried  the  cause;  and  is  an  appeal  to  the  equit- 
able  discretion  of  the  court  to  prevent  Si  palpable  and 
material  wrong.  The  motion,  therefore,  is  never  to  be 
granted  if  the  court  conceives  that  the  substantial  legal 
justice  of  the  case  hatf  been  reached,  notwithstanding 
irregularities  may  have  occurred ;  nor  is  it  to  be  granted 
where  the  failure  of  justice  has  not  been  palpable  ;  nor 
where  the  wrong  done,  however  palpable  it  may  be, 
is  trivial  in  extent.  The  court  does  not  exercise  a 
power  of  appeal  from  the  jury,  but  intei'poses  its  equit- 
able authority  to  prevent  the  jury  from  inflicting  by 
tlieir  verdict  a-  gross,  material,  and  palpable  wrong. 
(Patterson  v.  Ford,  2  Grat.  19 ;  Powell,  &c.  v.  Man- 
son,  22  Grat.  192 ;  Hilb  v.  Peyton,  Id.  668,  689-'90.) 
The  motion  for  a  new  trial  ought  to  be  made  before 
a  judgment  is  entered  upon  the  verdict;  but  it  is  not 
too  late  to  make  the  motion  at  any  time  before  the  end 
of  the  term,  although  judgment  has  been  entered ;  for 
the  court  at  any  time  during  the  term  may  set  the 
judgment  aside.  But  after  the  term  is  ended,  if  judg- 
ment has  been  entered,  it  is  too  late  to  ask  for  a  new 
trial.  Nor  can,  the  court  give  leave  to  counsel  until 
the  next  term,  to  prepare  a  bill  of  exceptions,  if  judg- 
ment is  entered.  (Winston  v.  Giles,  27  Grat.  530.) 
1*.  The  Principal  Grounds  for  a  New  Trial. 

The  principal  grounds  for  a  new  trial  with  us  are 
the  following,  viz : 

(1),  That  the  verdict  is  contrary  to  the  evidence ; 
(2),  That  the  damages  awarded  by  the  jury  are  ex- 
cessive^^ or  are  inanifestly  too  small; 

(3),  That  new  Evidence  has  been  discovered  since 
the  former  trial,  which  was  not  then  attainable ; 

(4),  That  some  surprise  or  mistake  occurred  at  the 
trial; 

(5),  Misbehavior  of  the  jury,  or  gross  mistake  as  to 
its  dutv ; 

(6),  Fraud  or  other  misconduct  of  the  successful 
party; 

(7),  Mistake  of  the  court  in  point  of  law  by  misdi- 
rection of  the  jury,  &c.; 
W.  C. 
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1^.  Motion  for  a  New  Trial  on  the  ground  that  the  Ver- 
dict is  contrary  to  the  Evidence, 

A  motion  for  a  new  trial  on  this  ground  must  be 
founded,  of  course,  on  the  evidence  actually  adduced 
at  the  fgrmer  trial,  exclusive  of  all  other ;  and  it  is, 
therefore,  inadmissible  to  introduce  in  support  of  the 
motion  the  aflSdavits  of  other  persons  not  then  ex- 
amined.    (Street  v.  St.  Clair,  6  Munf.  437.) 

The  motion  ought  not  to  be  sustained  unless  the 
verdict  he  plainly  wrong;  not  in  a  doubtful  case,  be- 
cause the  judge,  if  on  the  jury,  would  have  given  a 
different  verdict ;  for  that  would  be  to  usurp  the  pro- 
vince of  the  jury.  (Ross  v.  Overton,  3  Call.  309 ; 
Brugh  V.  Shanks,  5  Leigh,  598;  Mays  v.  Callison, 
6  Leigh,  230;  Brown  v.  Handley,  7  Leigh,  119; 
Mahone  v.  Johnston,  7  Leigh,  317;  Parsons'  Case,  2 
Eob.  772, 790 ;  Patterson  v.  Ford,  2  Grat.  18 ;  Bell 
V.  Alexander,  21  Grat.  1 ;  Blosser  v.  Harshbarger,  21 
Grat.  214.)  And  this  proposition  applies  a  fortiori 
to  an  appellate  court,  which  has  not  the  advantage 
possessed  by  the  judge  who  presides  at  the  trial,  of 
seeing  and  hearing  the  witnesses  and  obser\dng  their 
<;omparative  intelligence,  and  their  demeanor.  (Pat- 
terson V.  Ford,  2  Grat.  18;  Grayson's  Case,  6  Grat. 
712;  Kate's  Case,  17  Grat.  561;  O'Neale's  Case,  17 
Grat.  582 ;  Kemp's  Case,  18  Grat.  977 ;  Blosser  v. 
Harshbarger,  21  Grat.  216.) 

If  the  evidence  be  contradictory  and  conflicting  it 
is  seldom  proper  to  set  a  verdict  aside  for  this  cause, 
the  jury  being  esteemed  peculiarly  competent  to 
-estimate  the  relative  credibility  of  witnesses.  (Shanks 
V.  Fenwick,  2  Munf.  478.)  And  on  the  other  hand, 
when  there  is  no  question  cibout  the  fact»^  but  only 
as  to  the  proper  inferences  thence  arising,  the  court 
is  at  liberty  to  exercise  its  own  judgment  more  freely, 
and  may  properly  grant  a  new  trial,  if  the  facts  be 
supposed  to  justify  conclusions  different  from  those 
of  the  jury.  (Fisher  v.  Vanmeter,  9  Leigh,  16; 
Slaughter's  Adm'r  v.  Tutt,  12  Leigh,  159;  Downer 
V.  Morrison,  2  Grat.  237.) 

We  have  seen  {ante^  746),  that  where  a  party  con- 
ceives himself  aggrieved  by  the  grant  or  the  denial 
of  a  new  trial,  the  bill  of  exceptions  to  the  opinion 
of  the  court  must  state  ihe  facte  proved^  and  not  the 
evidence  tending  to  prove  them,  (of  the  credibility 
of  which  the  appellate  court  can  form  no  trust- 
worthy opinion),  and  that,  if  the  evidence  merely  is 
stated,  the  appellate  court  will  decline  to  consider 
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the  case.  If,  however,  upon  the  vmtten  evidencCy 
(the  effect  of  which  the  court  will  always  undertake 
to  determine),  and  the  parol  evidence  of  the  av- 
jpelleey  supposing  the  latter  to  be  all  true^  the  verdict 
appears  to  be  erroneous,  the  judgment  is  to  be  re- 
versed and  a  new  trial  granted,  (rasley  v.  English^ 
6  Grat.  141 ;  Noyes  v.  Humphreys,  11  Grat.  336.) 

The  application  for  a  new  trial  being  addressed  to 
the  equitable  discretion  and  authority  of  the  courts 
in  order  to  prevent  a  material  and  manifest  injustice, 
the  court,  as  the  alternative  of  a  new  trial,  may  im- 
pose terms  upon  the  party,  requiring  him  to  consent 
to  such  a  modification  of  the  verdict  as  will  meet  the 
substantial  justice  of  the  case,  [e.  g.  to  reduce  the  re- 
covery, &c.] ;  the  new  trial  to  be  granted,  if  he  does 
not  consent.  (Jas.  Biv.  &  Ka.  Co.  v.  Adams,  17 
Grat.  427.) 
2*.  Motion  for  a  New  Trial  on  the  Ground  that  the 
Damages  awarded  by  the  jury  are  exce^ve^  or  are 
manifestly  too  small. 

This  is  a  branch  of  the  first  ground  for  a  new 
trial ;  for  if  the  damages  be  either  excessive  or  too 
small,  the  verdict  must  be  contrary  to  the  evidence. 
It  is  desirable,  however,  to  place  it  under  a  distinct 
head,  because  the  estimation  of  damages  is  peculiarly 
within  the  province  of  the  jury,  they  being  con- 
sidered especially  competent  to  determine  such  mat- 
ters; and,  therefore,  it  is  particularly  incumbent 
upon  the  court  to  forbear  any  encroachment  upon 
the  function  of  the  jury;  in  this  particular,  save  in 
the  strongest  cases  of  injustice.  Nx)  mere  diiference 
of  opinion^  however  decided,  justifies  an  intorf erence 
with  the  verdict  for  this  cause;  but  the  amount 
must  be  so  out  of  the  way  as  to  evince  passion^  pre- 
jvdice^  partiality y  or  corruption  in  the  jury.  (6  Com. 
Dig.  227,  Plead.  (R.  17);  Coleman  v.  Southwick,  9 
Johns.  (N.  Y.)  45 ;  McConnell  v.  Hampton,  12  Johns. 
(N.  Y.)  234.) 

Upon  a  motion  to  grant  a  new  trial  for  this  cause, 
the  court  may  impose  upon  the  successful  party  the 
alternative  of  remitting  such  portion  of  the  damages 
as  justice  shall  require,  or  of  a  new  trial.  And  it  is 
not  error  to  canse  the  jury  to  report  to  the  court  the 
items  which  constituted  the  elements  of  their  verdict, 
in  order  to  enable  the  judge  to  determine  how  much 
should,  in  justice,  be  released.  (Jas.  Si  v.  &  K.  Co. 
V.  Adams,  17  Grat.  427,  434.) 

There  has  been  never  a  doubt  that  the  power  to 
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grant  new  trials  for  excessive  damages  exists  at  com- 
mon law,  as  well  in  actions  ex  delicto  as  in  actions  ex 
contractu  ;  but  smallness  of  damages  seems  not  to 
have  been  ground  for  a  new  trial,  at  least  in  actions 
of  trespass^  until  it  was  made  such  by  statute.  (V. 
C.  1873,  c.  173,  §  15 ;  Jackson  v.  Boast,  2  Va.  Caa. 
49 ;  Rixey  v.  Ward,  3  Rand.  52 ;  Humphrey's  Adm'r 
V.  West,  3  Rand.  516 ;  6  Com.  Dig.  227,  Plead. 
(R.  17).) 
8*.  Motion  for  a  new  Trial  on  the  ground  that  Ifew 
Evidence  has  been  Discovered  aince  the  Former  Trial. 
A  new  trial  is  granted  on  the  ground  of  afier  dis- 
covered evidence^  not  without  great  reluctance,  and 
never  except  under  very  special  circumstances^  which 
have  been  thus  summed  up,  (Thompson's  Case,  8 
Grat.  637 ;  Read's  Case,  22  Grat.  946 ;  3  Whart. 
Am.  Crim.  Law,  §  3101),  viz: 

(1),  The  evidence  must  appear  to  have  been  dis- 
covered since  the  former  trial. 

This  is  usually  shown  by  the  aflSdavit  of  the  party, 
wliich  is  to  be  credited,  unless  something  appears  to 
discredit  it.  (Cases  Supra^  Thompson's  Case,  8  Grat. 
637;  Read's  Case,  22  Grat.  946.) 

(2),  It  must  appear  that  the  evidence  is  such  that 
reasonable  diligence  on  the  part  of  the  applicant 
could  not  have  secured  it  at  the  former  trial.  (Cases 
supra;  Thompson's  Case,  8  Grat.  637 ;  Read's  Case, 
22  Grat.  946 ;  DeLina  v.  Glassell's  Adm'r,  4  H.  & 
M.  309 ;  Callaghan  v.  Kippers,  7  Leigh,  608 ;  Brown 
V.  Speyers,  20  Grat.  296;  Williams^.  Baldwin,  18 
Johns.  (N.  Y.)  489.) 

Reasonable  opportunity  is  always  afforded  by  con- 
tinuing the  cause,  in  order  to  obtain  testimony,  and 
if  the  party  has  slighted  such  opportunity,  and  been 
wanting  in  diligence,  either  in  searching  for  evidence 
or  in  bringing  it  to  court,  he  must  lie  down  under  the 
disadvantage  which  his  own  remissness  has  brought 
upon  him.  A  new  trial  cannot  be  obtained.  Even 
where,  under  the  advice  of  counsel  that  certain  wit- 
nesses were  unnecessary,  he  omitted  to  summon  them, 
and  at  the  trial  they  proved  to  be  required,  so  that 
a  verdict  was  obtained  against  him,  a  new  trial  was 
refused.     (Pleasants  v.  Clements,  2  Leigh,  470.) 

(3),  The  evidence  must  be  material  in  its  object, 
and  not  merely  cumulative  and  corroborative  nor  col- 
lateral.  (Cases  Supra;  Thompson's  Case,  8  Grat. 
637 ;  Read's  Case,  22  Grat.  946 ;  Brown  v.  Speyers, 
20  Grat.  305 ;  Cody  v.  Conly,  27  Grat.  313.) 
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And  in  order  to  afford  proper  assurance  of  the 
character  of  the  newly-discovered  evidence,  the  sub- 
stance thereof  must  be  sworn  to  by  the  toitnesses 
themaelves,  or  by  some  one  who  has  heard  their  state- 
ments. (Nuckols'  Admr  v  Jones,  8  Qrat.  267 ; 
Brown  v.  Speyers,  20  Grat.  304. 

And  as  the  new  evidence  must  not  be  coUateralj  it 
will  not  avail  if  it  only  tends  to  discredit  an  opposing 
witness^  who  was  examined  at  the  former  trial. 
(Brugh  V.  Shanks,  5  Leigh,  598 ;  Thompson's  Case, 
8  Grat.  637;  Brown  v.  Speyers,  20  Grat.  305; 
Eead's  Case,  22  Grat.  946.) 

(4),  The  evidence  must  be  such  as  ov^IU  to  produce^ 
on  another  trial,  an  opposite  result  on  the  merits. 
(Thompson's  Case,  8  Grat.  637 ;  Bead's  Case,  22 
Grat.  946 ;  Cody  v.  Conly,  27  Grat.  324.) 

It  is  a  possible  case  that  the  newly  discovered  evi- 
dence, although  coming  fully  up  to  these  very  rigor- 
ous, although  very  reasonable  requisites,  is  not 
brought  to  light  until  judgment  is  protiounced  upon 
the  verdict,  and  the  term  of  the  court  is  ended.  It  is 
then  too  late  to  ask  the  court  of  law  for  a  new  trial ; 
but  the  party  being  remediless  at  law  is  for  that  rea- 
son to  be  entertained  in  a  court  of  equity,  which  will 
enjoin  the  successful  party  from  availing  himself  of 
his  judgment,  and  compel  him  to  submit  to  a  new 
trial,  usually  at  the  bar  of  the  court  of  law  (which 
tries  the  case  as  a  new  one  sent  to  it  from  the  court 
of  equity) ;  and  if  the  applicant  prevails  upon  the  new 
trial  thus  ordered,  the  court  of  ^f^xi"^  perpettLoies  the 
injunction.  And  so  equity  will  intervene  in  other 
cases  where  verdicts  have  been  obtained  which  in 
justice  ought  to  be  set  aside,  but  which  courts  of  law 
are  disabled  by  their  rules  to  interfere  with,  provided 
the  applicant  has  been  guilty  of  no  laches  or  default, 
and  has  done  everything  that  could  reasonably  be 
required  of  him,  in  order  to  obtain  relief  at  law.  (2 
Bob.  Pr.  (1st.  ed.)  213 ;  Hord  v.  Dishman,  5  Call. 
729  ;  Faulkner's  Adm'r  v.  Harwood,  6  Band.  125 ; 
Pleasants  v.  Clements,  2  Leigh,  474 ;  Fouchee  v.  Lea, 
4  Call.  279 ;  Knifong  v.  Hendricks,  2  Grat.  212 ; 
Green  &  Suttle  v.  Massie,  21  Grat.  358 ;  Adams  v. 
Hubbard,  25  Grat.  132.) 
4*^.  Motion  for  a  New  Trial  on  the  Ground  of  Surprise 
at  the  Trial. 

In  case  of  a  party's  being  surprised  at  the  trial 
by  some  circumstance  or  accident  which  he  could 
not  foresee,  and  which  involves  on  his  part  no  de- 
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favlt  whatsoever,  he  may  often  obtain  a  new  trial.  As 
for  example,  where  he  is  taken  sick  on  his  way  to 
the  trial  of  the  cause,  and  is  thereby  prevented  from 
making  affidavit  to  the  loss  of  original  deeds,  and  in 
consequence  of  the  want  of  such  affidavit,  the  court 
refused  to  receive  copies  in  evidence,  so  that  an  ad- 
verse verdict  is  rendered.  (Hord  v.  Dishman,  6 
Call.  279 ;  Harnsbarger  v.  Kinney,  6  Grat.  287.) 

But  no  one  can  affect  to  say  he  is  ntrpriaed  by  a 
state  of  things  which  a  proper  diligence  on  his  part 
would  have  prevented.  He  cannot  even  allege,  as  a 
surprise,  the  consequence  of  a  mistake  of  his  counael 
as  to  a  question  of  law,  or  as  to  the  occasion  for  cer- 
tain witnesses.  (Law  v.  Law,  2  Grat.  366 ;  Pleas- 
ants V.  Clements,  2  Leigh,  474.) 

An  important  diversity  is  to  be  noted  between  ap- 
plications for  a  new  trial  on  the  ground  of  surprisey 
when  made  by  the  plaintiff*,  and  when  made  by  t£e  de- 
fendant. The  plaintiff,  if  surprised  by  a  new  aspect  of 
the  case,  or  by  the  production  of  evidence  not  before 
suspected,  or  otherwise,  generally  may  and  ought  to 
suffer  a  non-suit]  and  if  he  omits  to  do  so,  he  cannot 
pretend  to  ask  for  a  new  trial,  unless,  indeed,  he  were 
prevented  from  suffering  a  non-suit  by  the  fraud  or 
other  default  of  his  adversary.  (Oswald  v.  Tyler, 
4  Rand  19 ;  Tarpley  v.  Dobyns,  1  Wash.  185.)  Bat 
when  the  party  is  defendant,  he  cannot  at  pleasure 
withdraw  from  the  contest,  as  the  plaintiff  for  the 
most  part  may,  and  therefore  more  indulgence  is  ex- 
hibited to  him  in  affording  him  the  relief  of  another 
trial  in  a  proper  case  of  accident  or  surprise.  Hence, 
in  case  of  the  defence  of  set-qff  being  resorted  to,  as 
the  plaintiff  by  the  statute  (V.  C.  1873,  c.  168,  §  9 ; 
AntCy  p.  660),  cannot  thenceforward  dismiss  his  suit 
without  defendant's  consent,  he  would  stand  on  the 
same  footing  with  the  defendant  in  respect  to  a  new 
trial  on  the  ground  of  surprise. 

If  any  insuperable  obstacle  should  prevent  an  ap- 
plication to  the  court  of  law  for  a  new  trial  for  this 
cause,  a  court  of  equity  may  grant  it,  as  already  ex- 
plained in  connection  with  new  trials  for  the  dis- 
covery of  new  evidence.  {Ante^  p.  759.) 
5*^.  Motion  for  a  New  Trial  on  the  ground  of  Jftsbe- 
havior  of  the  Jurors^  or  Gross  Mistake  as  to  their 
Duty. 

If  the  jury  disperse^  without  leave  of  the  court, 
after  retiring  to  consider  of  their  verdict,  (Howie  v. 
Dunn,  1  Leigh,  455) ;  or  if  they  cast  lots  to  determine 
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what  their  verdict  shall  be ;  or  if  some  yield  their 
opinions  because  they  are  assured  by  others  that  a 
majority  is  to  prevail^  (Cochran  v.  Street,  1  Wash. 
30) ;  or  if  they  agree  that  they  shall  respectively  set 
down  the  amount  each  is  in  favor  of,  and  divide  by 
twelve,  and  that  they  will  all  abide  the  result^  and 
adopt  it  ad  the  conclusion  of  all ;  in  any  of  these  cases 
the  verdict  must  be  set  aside,  and  a  new  trial  granted. 
(Thompson's  Case,  8  Grat.  637.) 

But  a  partial  separation  of  the  jury,  after  their 
verdict  is  agreed  upon,  and  signed  by  the  foreman^ 
does  not  vitiate  it,  (Ragland  v.  Wills,  6  Leigh,  1) ; 
nor  is  it  vitiated  by  tlie  fact  that  the  amounts  which 
the  jurors  respectively  favored  were  added  up  and 
divided  by  twelve,  if  there  was  no  previous  agreement 
to  abide  by  the  result^  but  the  jurors  agreed  to  it  after 
it  was  ascertained.     (Thompson's  Case,  8  Grat.  637.) 

Proof,  by  the  jurors  themselvesy  of  misbehavior,  or 
of  the  motives  which  influenced  the  jury,  or  any  of 
them,  has  been  received  always  with  the  greatest  can-^ 
tion,  (Cochran  v.  Street,  1  Wash.  80) ;  and  the  sen- 
timent in  opposition  has  grown  progressively  stronger, 
until  in  general  it  has  come  to  be  established  doc- 
trine that  jurors  are  inadmissible  for  the  purpose  in 
question.  Such  is  the  apprehension  of  opening  a 
door  to  tampering  with  them,  that  it  is  deemed  more 
prudent,  upon  the  whole,  to  permit  even  gross  irregu- 
larities to  pass  unchallenged  rather  than  to  allow  any 
inquiry  to  be  propounded  to  the  jurors  touching  the 
conduct  of  the  jury,  and  especially  touching  the 
motives  and  reasons  which  influenced  their  judgment. 
(Thompson's  Case,  8  Grat.  641,  650 ;  Builds  Case,  14 
Grat.  613,  626 ;  Read's  Case,  22  Grat.  947.)  Thus 
where  two  jurors  made  oath  that  they  agreed  to  the 
verdict  exclusively  upon  the  unsworn  statement  of 
one  of  their  number  privately  in  their  chamber,  the 
verdict  was  nevertheless  permitted  to  stand.  (Price's 
Ex'or  V.  Warren,  1  H.  &  M.  386.)  And  in  another 
case,  where  three  of  the  jurors  declared  that  they 
were  induced  to  assent  to  a  verdict  for  fear  of  being^ 
dMainedy  giving  an  amount  of  damages  eight  or  nine 
times  greater  than  they  thought  right,  it  was  yet 
deemed  no  cause  for  a  new  trial.  (Shobe  v.  Bell,  1 
Rand.  39.) 

See  Harnsbarger  v.  Kinney,  6  Grat.  287 ;  Mof- 
fett  V.  Bowman,  6  Grat.  219  f  Bull's  Case,  14  Grat. 
613,  632  ;  Howard  &  als  v.  McCall,  &c.,  21  Grat. 
212. 
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6^.  Motion  for  a  New  Trial  on  the  ground  of  Fraud  or 
other  Miscond/uct  of  the  successfQl  Party. 

K  the  Bacceesf  ul  party  obtained  the  verdict  by 
tampering  with  the  jurors,  or  by  tricking  his  adver- 
sary out  of  his  evidence,  &c.,  a  new  trial  must  be 
granted.     (Terrell  v.  Dick,  1  Call.  546.) 

7^.  Motion  for  a  New  Trial  on  the  ground  of  Misdireo- 
tion,  or  other  mistake  of  the  court  in  point  of  law. 

In  England,  as  is  explained  by  Mr.  Stephen,  (St. 
PL  95  ;  Id.  (Tyler's  Ed.)  125),  the  motion  for  a  new 
trial  is  addressed,  not  to  the  nisipritts  judge,  who 
presides  at  the  trial  of  the  cause,  but  to  the  court  in 
hank  at  Westminster,  where  the  suit  is  instituted  and 
the  pleadings  made  up.  The  misdirection,  or  any 
mistake  in  point  of  law  of  the  nisi  prius  judge,  is 
therefore  in  that  country  a  very  common  ground  of 
application.  But  in  Virginia,  as  the  motion  must  be 
made  to  the  same  judge  who  is  supposed  to  have 
committed  the  error,  it  is  not  a  very  frequent  ground 
of  application;  and  has  been  rather  hastily  and 
rashly  declared  to  be  with  us,  in  consequence  of  the 
difiFerence  just  adverted  to  in  our  judicial  arrange- 
ment, no  ground  at  all  for  a  new  trial.  (Johnson  v. 
Macon,  1  Wash.  322.)  In  subsequent  cases,  how- 
ever, this  suggestion  is  denied  for  the  reason,  that 
even  the  ablest  judge  may  sometimes,  during  the 
haste  of  a  trial,  express  an  opinion  which  he  him- 
self would  be  glad  of  an  opportunity,  upon  deliberate 
consideration,  to  correct ;  and  it  is  held,  that  if  the 
judge  shall  be  of  opinion  that  the  party  was  preju- 
diced unjustly  by  the  instruction,  a  new  trial  sliould 
be  granted.  (Guerrant  v.  Tinder,  Gilm.  40;  Gwat- 
kin's  Case,  9  Leigh,  678 ;  Dowdy's  Case,  9  Grat. 
727;  Montague's  Case,  10  Grat.  773;  Stevenson  v. 
Wallace,  27  Grat.  77 ;  Bull's  Case,  14  Grat.  625-'6.) 
The  proper  course,  however,  upon  a  supposed  error 
by  the  court,  is  to  file  a  l)Ul  of  exceptions  with  a  view 
to  submit  the  case  to  an  appellate  court,  in  case  the 
judge  should  adhere  to  his  opinion.  (Johnson  v. 
Macon,  1  Wash.  322 ;  Fleming  v.  Gilbert,  3  Johns. 
(N.  Y.)  528 ;  Dole  v.  Lyon,  10  Johns.  447.) 

The  various  instances  of  such  misdirection  as  con- 
stitutes ground  for  a  new  trial,  are  of  course  very 
numerous,  being  amongst  many  others  the  following: 
Where  the  court  gives  erroneous  instructions,  or  in- 
structs the  jury  as  to  the  effect  of  evidence^  (Berry  v. 
Eusell,  2  Grat.  333 ;  Taylor  v.  Burnsides,  1  Grat. 
165);  or   where   it   delivers  any  comment  on  the 
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weight  of  evidence^  (McDowell  v.  Crawford,  11  Grat. 
377);  or  admits  or  excludes  evidence  improperly^ 
notwithstaudiog  there  is  other  testimoDj  to  the  same 
facts  before  the  jury.  (Poindexter  v.  Davis,  6  Grat. 
481.) 

It  is  to  be  observed  that  for  none  of  these  several 
causes  is  a  new  trial  to  be  granted  by  the  court  ex 
mero  motu^  but  only  upon  the  application  of  the 
party  complaining  of  the  verdict,  (Humphreys'  Adm'r 
V.  West's  Adm'r,  3  Hand.  518) ;  nor  whatever  the 
irregularities  of  the  former  trial,  it  the  result  can  be 
ascertained  to  conform  to  the  substantial  legal  justice 
of  the  case.  The  motion,  as  we  have  seen,  is  ad- 
dressed emphatically  to  the  discretion  of  the  courts 
and  must  never  be  granted  unless  to  promote  the 
very  right  of  the  cause.  (Good  v.  Love's  Adm'r,  4 
Leigh,  635 ;  Harnsbarger  v.  Kinney,  6  Grat.  288 ; 
Jas.  Riv.  &  K.  Co.  v.  Adams,  17  Grat.  435.) 

In  an  action  of  trespass^  where  there  are  several 
defendants,  some  of  whom  are  found  guilty,  and 
others  are  acquitted,  although  the  plea  was  joint,  yet, 
those  found  guilty  may  have  a  new  trial  without  in- 
volving those  who  have  been  acquitted,  who,  unless 
the  plaintiff  can  show  cause  for  a  new  trial  as  to 
them,  are  iinally  discharged.  (Guerrant  v.  Tinder, 
Gilm.  36;  Boswell  &  al  v.  Jones,  1  Wash.  332.) 
And  so,  in  cases  of  felony,  if  all  are  found  guilty 
upon  joint  indictment  and  trial,  the  court  may  grant 
a  new  trial  to  one  of  them,  and  render  judgment 
against  the  others.  (Kemp's  Case,  18  Grat.  964.) 
2*.  The  number  of  New  Trials  which  may  be  Granted  at 
Law. 

The  discretion  of  the  court  of  law  in  civil  cases, 
(unless  where  it  is  otherwise  provided,  as  it  is  in  the 
case  of  an  issue  out  of  chancery,)  is  not  unlimited. 
"Not  more  than  two  new  trials^'*  says  the  statute, 
"shall  be  granted  to  the  sam>e  party  in  the  same 
cause."     (V.  C.  1873,  c.  173,  §  15.) 

The  statutory  rule,  it  may  be  remarked,  sometimes 
gives   occasion  for  the   interposition  of   a   court  of 
^  equity ;  for  it  is  not  to  be  supposed,  if  a  third  verdict 

shall  be  obtained  fraudulently  or  by  gross  misconduct, 
that  there  is  no  remedy.  In  such  a  case  the  court  of 
chancery  enjoins  the  successful  party  from  using  his 
unjust  advantage,  and  orders  a  new  trial  under  its 
own  direction.  See  Pickett  v.  Morris,  2  Wash.  175. 
3*.  The  Terms  on  which  New  Trials  are  Granted. 

"  The  party  to  whom  a  new  trial  is  granted,"  says 
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the  statute,  "shall,  previons  to  such  new  trial, ^y 
ike  costs  of  the  former  trial^^  unless  the  court  enter 
that  the  new  trial  is  granted  for  the  misconduct  of 
the  opposite  party,  who  in  such  case  may  be  ordered 
to  pay  any  costs  which  seem  to  the  court  reasonable. 
If  the  party  who  is  to  pay  the  costs  of  the  former 
trial  fail  to  pay  the  same  at  or  before  the  next  term 
after  the  new  trial  is  granted,  the  court  may,  on  the 
motion  of  the  opposite  party,  set  aside  the  order 
granting  it,  and  proceed  to  judgment  on  the  verdict, 
or  award  execution  for  said  costs,  as  may  seem  to  it 
best.  (V.  0.  1873,  c.  181,  §  6.) 
2**.  Motion  in  Arrest  of  JudgmerU, 

A  motion  in  arrest  of  jvdgvnent  is  an  application  to 
the  court  on  the  part  of  a  defendant,  that  judgment 
for  the  plaintiff  be  arrested  or  withheld,  on  the  ground 
that  there  is  some  error  appearing  on  the  face  of  the 
record  which  vitiates  the  proceedings.  In  consequence 
of  such  error,  in  whatever  part  of  the  record  it  may 
arise,  from  the  commencement  of  the  suit  to  this  period, 
the  court  is  bound  to  arrest  the  jud^i^ment.  It  is,  how- 
ever, only  with  respect  to  objections  apparent  on  the 
record  that  such  motion  can  be  made.  Nor  can  it  be 
made,  generally  speaking,  except  for  mistakes  of  the 
most  serious  character.  At  common  law  it  is  other- 
wise, and  judgments  were  formerly  arrested  for  errors 
of  mere  form ;  but  this  abuse  has  been  remedied,  as 
well  in  England  as  with  us,  by  certain  statutes  passed 
at  different  periods,  to  correct  certain  inconveniences  of 
this  kind,  and  commonly  (^.tled  the  statutes  of  amend- 
ment and  jeofails^  by  the  effect  of  which,  at  present  in 
Virginia,  judgments  cannot  be  arrested  or  reversed,  ex- 
cept, as  has  been  said,  for  the  most  serious  objections. 
(St.  PI.  96  -'7;  Id.  (Tyler),  126.) 

The  statutes  of  jeofails  are  so  called  from  a  French 
phrase,  y'ai  faille^  (I  have  made  a  mistake),  or  jeofaiUe^ 
(I  am  mistaken),  an  expression  used  by  the  oral  pleader 
of  former  days,  when  he  perceived  a  slip  in  his 
proceedings.  The  series  of  such  statutes  began  with 
14  Edw.  Ill,  c.  6,  and  extends  down  to  a  comparatively 
recent  period.  (St.  PI.  App'x,  xxviii,  note  (32)  ^  Id. 
(Tyler)  App'x,  xxx,  note  (33).) 

The  whole  doctrine,  practically,  of  the  arrest  of 
jvdgmentyi^  in  modern  times  controlled  by  the  statutes 
oi  jeofails^  the  provisions  of  which  in  Virginia  are  even 
more  comprehensive  than  in  England,  and  constitute 
indeed  a  kind  of  panacea  for  all  lands  of  defective  and 
ricketty  pleadings. 
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The  enactments  on  the  subject,  as  they  stand  in  our 
code,  contemplate  two  prominent  objects,  viz : 

(1),  The  disregarding  of  certain  errors  which  do  not 
affect  the  essential  merits  of  the  cause ;  and, 

(2),  The  actiud  amendment  of  certain  other  mistakes 
in  the  court  where  they  occur,  without  the  expensive 
and  dilatory  process  of  removal  of  the  cause  to  a 
higher  tribunal. 

Let  us  consider  each  of  these  classes  of  provisions 
in  order, 

(1),  Those  provisions  which  direct  certain  errors 
which  do  not  anect  the  essential  merits  of  the  cause  to 
he  disregarded. 

^^Ko  judgment,"  says  the  statute,  ^' shall  be  staved, 
(that  is,  arrested),  or  reversed,  (that  is,  by  means  ox  ap- 
pellate process  in  a  higher  court,)  for — 

1,  The  appearance  of  either  party,  being  under  the 
age  of  twenty^ne  years,  hy  attorney,  if  the  verdict 
(where  there  is  one),  or  the  judgment  be^br  him,,  and 
not  to  his  prejudice  ;  or 

2,  For  want  of  warrant  of  attorney  ;  or 

3,  For  want  of  a  similiter,  or  any  misjoining  of 
issue;  or 

4,  For  any  informality  in  the  entry  of  the  judgment 
by  the  clerk;  or 

5,  For  the  omission  of  the  naine  of  any  juror ;  or 
because  it  may  not  appear  that  the  verdict  was  rendered 
by  the  number  of  jurors  required  by  law;  or 

6,  For  any  defect,  imperfection,  or  omission  in  the 
pleadings,  which  coidd  not  be  regarded  on  demurrer,  or 
for  any  other  defect,  imperfection,  or  omission,  which 
might  have  been  taken  advantage  of  on  a  demurrer, 
but  was  not  so  taken  advantage  of  (V.  C.  1873,  c. 
177,  §3.) 

Prior  to  1838,  judgments  for  default  of  defendants 
appearance,  were  not  within  the  statute  of  jeofails,  (as 
they  are  included  in  the  statute  above  cited.)  And, 
therefore,  if  any  detect,  however  formal,  appeared  in 
them,  they  were  liable  to  be  reversed  therefor,  in  an 
appellate  court.  Hence,  as  every  judgment  must  be 
founded  upon  a  sufficient  writ  of  summons  or  arrest, 
the  appellate  court,  according  to  the  established  doc- 
trine, was  obliged  to  examine  the  writ  which  instituted 
the  suit,  with  the  endorsements  thereon,  (notwithstand- 
ing the  general  principle  that  the  writ,  except  to 
sustain  the  proceedings,  is  not  considered  a  part  of  the 
record  unless  made  such  by  oyer.)  Judgments  ,by 
default  of  appearance  were  pretermitted  from  the 
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earlier  statates  oi  jeofails^  and  the  writ  was  held  in 
such  cases  to  be  part  of  the  record,  because  it  was  ap- 
prehended that  otherwise,  the  plaintiff  would  have  it 
in  his  power  to  perpetrate  a  fraud  upon  the  defendant, 
by  issuing  a  writ  for  one  demand,  which  the  defendant, 
admitting  it  to  be  correct,  would  forbear  to  contest; 
and  then  tiling  his  declaration  and  obtaining  judgment 
by  default  of  appearance  for  a  much  larger  amount. 
(Hatcher  v.  Lewis,  4  Rand.  152 ;  Nadenbousch  v.  Lane, 
4  Band.  413;  Wainwright  v.  Harper,  3  Leigh,  270; 
Paine  v.  Britton,  6  Rand.  102.)  Accordingly,  it  was 
•  always  held,  in  that  state  of  the  law,  that  if  the  defen- 
dant once  appeared  (in  which  case  he  had  an  oppor- 
tunity to  inspect  the  writ,)  although  he  afterwards 
suffered  judgment  to  go  against  him  by  nil  dieity 
(which  is  also  a  judgment  by  default),  yet  the  statute 
of  jeofails  applied  to  the  case,  and  the  writ  is  no  part 
of  the  record.  (Bargamin  v.  Poiteaux,  4  Leigh,  422-3.) 
Our  statute  of  jeofails  at  present  avoids  the  em- 
barrassment alluded  to  by  a  general  provision,  that  in 
all  cases  of  j\idgment  by  default^  (that  is,  not  upon 
issue),  the  court  wherein  the  judgment  \oas  rendered^  or 
the  judge  in  vacation^  may,  on  motion,  reverse  the  judg- 
ment for  any  cause  for  which  before,  an  appellate  court 
would  have  reversed  it.  (V.  C.  1878,  c.  177,  §  6 ; 
Gunn  V.  Turner,  21  Grat.  384-'5.) 

Let  us  next  consider  the  effect  of  the  statute  of  jeo- 
fails, as  above  set  forth,  in  curing  errors.  The  gen- 
eral principle  is,  that  the  statute  cures  a  defective  state- 
ment of  a  cause  of  action  or  defence,  but  not  a  state- 
ment or  defence  which  makes  no  case  or  title,  or  no 
defence  at  all.  (Langhlin  v.  Ford,  3  Munf.  273; 
Boyle's  Adm'r  v.  Overby,  11  Grat.  202.)  Hence,  it 
has  been  held  that  if  a  declaration  in  debt  on  an  as- 
signed bond  omit  to  allege  non-payment  to  the  a«- 
signor  before  notice  of  the  assignment,  the  statute  does 
not  cure  the  omission,  and  judgment  must  be  arrested. 
(Braxton's  Adm'r  v.  Lipscomb,  2  Munf.  282;  Buckner 
&  ux  V.  Blair  Ex'or,  &c.,  2  Munf.  336 ;  Green  v.  Dulaney, 
2  Munf.  520.  See  also  Tompkins  v.  Branch  Bank,  11 
Leigh,  372 ;  Mason  v.  Farmer's  Bank,  11  Leigh,  90 ; 
Ross  V.  Milne  &  ux,  12  Leigh,  217,  227.)  A  good 
illustration  of  the  non-application  of  the  statute  where 
no  case  is  made  by  the  pleadings,  is  afforded  by  Ross 
V.  Milne  &  ux,  12  Leigh,  217.  Milne  and  wife  sued 
Ross  upon  an  obligation  whereby  he  had  promised  to 
to  pay  Janet  Smith,  (who  was  his  sister),  £500  sterling 
for  her  daughter,  now  Mrs.  Milne.   Ross,  defended  the 
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case  upon  pleas  of  payment  and  of  set-oflF,  which  he 
failed  to  maintain,  and  there  was  a  verdict  and  judg- 
ment against  him.  He  then,  by  writ  of  supersedeas^ 
took  the  case  into  the  court  of  appeals,  and  there  the 
objection  was  for  the  first  time  made  that  the  plain- 
tin's  declaration  set  forth  nothing  but  an  equitable  d^ 
mand^  and  no  legal  cause  of  action  whatsoever ;  an  ob- 
jection which  the  court  of  appeals  sustained,  and  re- 
versing the  judgment,  entered  it  for  the  defendant, 
Ross.  The  case  would  not  be  so  ruled  at  present,  be- 
cause a  subsequent  statute  has  provided  that  if  a  cove- 
nant or  promise  be  made  for  the  sole  henefit  of  a  per- 
son witli  whom  it  \b  not  made,  or  with  whom  it  is  made 
jointly  with  others,  such  person  may  maintain  in  his 
own  name  any  action  thereon,  which  he  might  main- 
tain in  case  it  had  been  made  with  him  only ;  and  the 
consideration  had  moved  from  him  to  the  party  making 
such  covenant  or  promise.     (V.  C.  1873,  c.  112,  §  2.) 

And  as  the  statute  oi  jeofails  does  not  cure  a  state- 
ment which  makes  no  case  or  defence^  whilst  it  does 
cure  merely  defective  statements,  so  upon  similar  prin- 
ciples it  cures  mis-joinder  or  informal  joinder  of  issue, 
when  it  appears  that  the  cause  has  been  tried  upon  its 
merits,  as  though  the  issue  had  been  formally  joined. 
(Walden  v.  Payne,  2  Wash.  1 ;  Moore  v.  Mauro,  4 
Hand.  488  ;  White  v.  Clay's  Ex'or,  7  Leigh,  68 ;  South-, 
side  E  R.  Co.  v.  Daniel,  20  Qrat.  361.)  But  not  the 
nonjoinder  or  want  of  issue  altogether,  (Stevens  v. 
Taliaferro,  1  Wash.  156 ;  Totty's  Ex'or  v.  Donald,  Ac, 
4Munf.  430;  Sydnor  v.  Burke,  4  Rand.  161;  Lock- 
ridge  V.  Carlisle,  6  Rand.  21 ;  McMillan  v.  Dobbins, 
9  Leigh,  422 ;)  except  so  far  as  the  mere  want  of  a 
similiter  goes,  for  which  an  express  provision  is  made 
that  it  shall  be  cured.     (V.  C.  1873,  c.  177,  §  3.) 

Another  case  in  which  the  statute  was  held  not  to 
cure  error  is  Watson's  Ex'or  v.  Lynch's  Heirs,  4  Munf . 
94.  Watson's  Ex'or  instituted  against  ybwr  of  Lynch's 
heirs  an  action  on  their  ancestor's  bond,  and  the 
sheriff  having  returned  the  writ  executed  on  three  of 
the  defendants,  and  the  fourth  no  inhabitant,  the  plain- 
tiff filed  his  declaration  against  the  three,  without  taking 
any  notice  of  the  fourth,  or  in  aiiyvirise  explaining  the 
discrepancy  between  the  writ  and  the  declaration.  The 
defendants  craved  oyer  of  the  writ,  and  thus  put  it 
upon  the  record,  and  then  pleaded  ^^  no  assets  by  de- 
scent." The  verdict  and  judgment  being  against  them, 
they  obtained  a  writ  of  supersedeas  from  the  court  of 
appeals,  which  reversed  the  judgment  for  the  variance 
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between  the  vnit  and  the  declaration.  This  case,  how- 
ever, is  not  law  at  present,  it  having  been  enacted  (by 
another  statute  than  that  of  jeofaus)^  that  a  variance 
between  the  writ  and  declaration  shall  be  taken  advan- 
tage of  only  hy  a  plea  in  abatement.  (V.  C.  1873,  c 
167,  §  19.) 

It  must  be  observed,  in  connection  with  this  subject 
of  arresting  and  reversing  judgments,  that  the  statute 
declares  a  judgment  on  confession  to  be  equal  to  a  re- 
lease of  errors.  (V.  C.  1873,  c.  177,  §  2.)  And  the 
effect  of  this  provision  has  been  caiTied  so  far  as  to 
make  a  confession  of  judgment  on  a  fbrthcominff  band 
a  release  of  errors,  not  only  in  respect  of  the  bond,  bat 
also  in  respect  of  the  original  judgment.  (McRae  v. 
T.  Pike  Co.,  3  Rand.  160 ;  Edmonds  v.  Green,  1  Rand, 
44 ;  Stanard  v.  Timberlake,  3'  Leigh,  681.) 

And  so  an  entry  on  the  record  that  defendant  relin- 
quishes his  plea,  and  says  that  he  cannot  gainsay  plain- 
tifTs  action^  is  a  confession  of  judgment,  and  therefore, 
under  the  statute,  is  a  release  of  all  previous  errors. 
(Richardson  v.  Jones,  12  Grat.  53.) 

(2),  We  are  now  to  consider  those  provisions  of  the 
statute  of  jeofails  which  in  certain  cases  allow  an 
arnendment  of  mistakes  to  be  made  in  the  court  where 
they  were  committed,  without  resorting  to  an  appellate 
tribunal. 

The  record  during  the  sitting  of  the  court  is  looked 
upon  as  in  feri,  and  in  the  breast  of  the  court,  and 
therefore  subject  to  such  modifications  as  it  may  think 
proper  to  direct.  But  upon  the  adjournment  of  the 
court,  the  record  is  considered  as  finally  completed,  and 
the  policy  of  the  common  law  rigorously  prohibits  any 
alteration  therein  after  that  time.  This  policy,  founded 
upon  an  apprehension  of  the  abuses  to  which  the  allow- 
ance of  amendments  might  lead,  was  in  the  main  wise, 
especially  in  a  barbarous  and  unsettled  age ;  but  it  was 
carried  farther  than  the  considerations  which  dictated 
it  reasonably  warranted,  which  Blackstone  attributes 
to  certain  severities  exercised  upon  Ralph  deHengham, 
the  chief -justice,  and  certain  other  judges,  by  Edward 
I,  for  corruption  and  other  malpractices,  one  being  the 
rasure  of  records.  (3  Bl.  Com.  409.)  Accordingly, 
various  statutes  have  been  from  time  to  time  enacted, 
cautiously  enlarging  the  discretion  of  the  courts,  in  re- 
spect to  amendments  of  records.  That  discretion  is 
still  confined  to  errors  which  may  be  called  clerical^ 
and  which  there  are,  among  the  papers  in  the  cause,  the 
means  in  writing  to  correct,  except  indeed,  in  respect 
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to  a  release  by  a  party  of  damages  which  he  has  erro- 
neonsly  recovered.  Such  a  release  is  justly  considered 
as  made  safe  enough  by  the  express  assent,  and  indeed, 
application  of  the  only  person  who  could  be  injured  by 
it.     See  Sydnor  v.  Burke,  4  Rand.  161. 

Our  present  statute  oi  jeofails  declares  in  substance, 
that  the  court  in  which  a  judgment  has  been  rendered,  or 
the  judge  in  vacation  may  amend  it  according  to  the 
truth  and  justice  of  the  case,  when  there  has  been  in 
the  pleadings,  or  in  the  record  of  the  judgment,  any 
mistake,  miscalculation,  or  mis-recital  of  any  namey 
quantity,  sum,  or  time,  and  the  same  is  right  in  any  part 
of  the  record  or  proceedings,  or  in  short,  whore  there 
is  any  writing  in  the  cav^e  whereby  the  judgment  may 
be  safely  amended.  Or,  if  a  judgment  is  rendered  on  a 
forthcoming  bond  for  a  sum  larger  than  by  the  warrant 
of  distress  or  execution  is  proper,  or  on  a  verdict  for 
more  damages  than  are  laid  in  the  declaration,  the  ex- 
cess may  be  released  at  a  future  term  of  the  court,  by 
an  entry  of  record,  or  in  vacation,  by  writing  signed  by 
the  party  obtaining  the  verdict,  and  attested  by  the 
clerk,  and  tiled  with  the  papers  in  the  cause.  (V.  0. 
1873,  c.  177,  §  5.) 

All  motions  to  amend  under  this  statute  must  be 
after  reasonable  notice  to  the  opposite  party,  and  within 
Jive  years  from  the  date  of  the  judgment.  (V.  0. 1878, 
c.  177,  §  5.) 

Errors  thus  amendable  in  the  court  where  they  are 
committed  no  longer  constitute  a  ground  upon  which 
an  appellate  court  can  take  cognizance  of  a  cause,  to 
revise  the  decision  thereof,  until  a  motion  to  amend  has 
been  made  in  the  court  below,  and  overruled  in  whole 
or  in  part.  And  when  an  appellate  court  hears  a  cause, 
and  it  appears  that  either  before  or  since  it  took  cogni- 
zance of  it,  the  judgment  has  been  amended  in  the  lower 
court,  the  appellate  court  is  to  affirm  the  judgment;  and 
if  it  appear  that  the  error  ought  to  be,  but  has  not  been 
amended,  the  appellate  court  is  to  make  the  amendment, 
and  still  affirm  the  judgment,  always  supposing  that 
there  is  no  other  error.  (V.  0. 1873,  c.  177,  §  6;  Lewis 
V.  Arnold,  13  Grat.  454;  Gunn.  v.  Turner,  21  Grat. 
384-'5.) 

The  practical  question,  what  are  the  clerical  errors 
which  may  thus  be  amended  in  the  same  court  where 
they  occur  is  sometimes  rather  embarrassing.  It  is 
clear  that  the  provision  was  intended  to  apply  exclu- 
sively to  those  inadvertencies  of  the  clerk  which  depend 
upon  a  comparison  and  calculation  to  be  made  by  him. 
Vol.  rv.— 49 
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and  which  may  be  safely  reformed  by  reference  to  other 
statements  in  writing  contained  in  the  proceedings, 
and  not  at  all  to  Judicial  errors  growing  out  of  a  mis- 
taken application  of  the  law  to  the  facts,  notwithstand- 
ing sach  mistaken  application  be  made  by  the  clerk 
.  alone,  and  the  court  be  not  directly  privy  to  it ;  for  the 
clerk  acts  as  the  subordinate,  and  frequently  as  the 
assessor  of  the  judge,  in  cases  uncontested.  The  diffi- 
culty lies  in  discriminating,  in  many  cases,  between 
these  two  classes  of  mistakes.  For  instance,  in  Bent  v. 
Patten,  1  Rand.  34,  the  defendant  had  confessed  a 
judgment  on  a  bond  dated  June,  1796,  ^^with  interest 
from  June  1796,"  and  the  clerk,  in  entering  judgment, 
in  pursuance  of  the  confession,  had  allowed  interest 
after  the  rate  of  six  per  cent,  per  annum,  whereas  in  June, 
1796,'  the  rate  was  only  Jive  per  cent.  It  was  changed  to 
six  per  cent,  in  NovemheVy  1796.  (1  Statutes  at  Large 
(N.  S.)  27.) 

This  was  held  to  be  not  a  clerical^  but  k  judicial  error y 
it  being  a  question  of  law  what  interest  was  allowable 
under  the  circumstances.  Again,  in  Compton  v.  Cline, 
6  Grat.  137,  an  action  of  debt  was  brought  on  a  bond 
for  $188,  which  was  described  in  the  declaration  as  for 
$108 ;  and  the  defendant  confessed  judgment  for  "  tliedebt 
in  the  declaration  menti&ned^^  and  judgment  was  entered 
by  the  clerk  for  $108.  This  was  held — ^if  it  was  an 
error  at  all,  as  to  which  the  court  forbore  to  express  an 
opinion — ^to  be  not  a  clerical^  but  a  Judicial  error  \  tlie 
result  of  a  mistaken  application  of  the  law  to  the  facts  ; 
and,  therefore,  not  amendable  at  a  subsequent  term  of 
the  same  court. 

On  the  other  hand,  where,  in  a  judgment  by  default, 
the  clerk  allowed  interest  from  a  date  posterior  to  that 
from  which,  by  the  terms  of  the  bond,  interest  was  to 
run,  it  was  deemed  a  mere  clerical  mistake,  which 
might  be  safely  corrected  by  the  body  of  the  bond. 
(Commonwealth  v.  Winstons,  5  Rand.  646.) 

See  also  Eubank  v.  Balls,  4  Leigh,  308 ;  Shelton's 
Ex.  v.  Welch's  Adm'r.  7  Leigh,  175 ;  Powell's  Case,  11 
Grat.  822 ;  Bichardson  v.  Jones  12  Grat.  53. 
3**.  Motion  for  Judgment  J^on  obstante  Veredicto. 

A  motion  for  a  judgment  non  obstante  veredicto^  that 
is,  that  judgment  be  given  in  the  mover's  favor,  with- 
out regard  to  the  verdict  obtained  by  his  adversary,  is 
made  in  cases  where,  aft«r  a  pleading  by  the  adversary 
in  confession  and  avoidance,  and  issue  joined  thereon, 
and  verdict  for  the  adversary,  the  unsuccessful  party^ 
on  retrospective  examination  of  the  record,  conceives 
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that  such  pleading  was  bad  in  substaricey  and  might 
have  been  made  the  subject  of  demurrer  on  that  ground. 
If  the  pleading  was  svbstantiaUy  had  in  laWj  of  course 
the  verdict,  which  merely  shows  it  to  be  true  in  point 
qf/actj  cannot  avail  ta  entitle  the  party  so  pleading  to 
judgment;  while  on  the  other  hand,  the  pleading  being 
in  confession  and  avoidance,  involves  a  confession  of  the 
opposite  party's  allegations,  to  which  it  undertakes  to 
respond,  and  shows  that  he  was  enritled  to  whatever 
judgment  that  averment  then  admitted  to  be  true,  gave 
him  a  claim.  In  such  a  case,  therefore,  the  court  will 
give  judgment  for  such  opposite  party,  without  regard 
to  the  verdict;  and  this,  for  the  reason  above  explained, 
is  also  called  judgment  as  upon  confession.  It  may  be 
sometimes  expedient,  it  is  said,  for  the  party  who  has 
obtained  the  verdict,  liimself  to  move  for  judgment  non 
obstante,  <&c, ;  for  a  judgment  upon  a  verdict,  in  such  a 
case  as  above  described,  would  be  erroneous,  although 
it  is  not  easy  to  conceive  of  a  case  which  would  illus- 
trate or  exemplify  this  last  observation.  The  cases 
which  are  cited  by  Mr.  Stephen  for  that  purpose, 
(Wilkes  V.  Broadbent,  1  Wils.  63 ;  and  Dighton  v. 
Bartholomew,  2  Cro.  (Eliz.)  778)  certainly  throw  no 
light  upon  the  point.  By  way  of  illustration,  however, 
or  the  general  subject  of  judgment  non  obstante,  &c.; 
the  first  of  those  cases  may  be  stated :  Broadbent 
brought  an  action  of  trespass  against  Wilkes  for  break- 
ing and  entering  his  close,  to  which  defendant  pleaded 
by  way  of  confession  and  avoidance,  a  custom  of  the 
manor  which  allowed  it.  Plaintiff  traversed  the  cus- 
tom, and  the  issue  being  joined  thereon,  the  verdict  was 
for  the  defendant  upon  the  custom.  Plaintiff  then  de- 
manded judgment  non  obstante,  &c.  upon  the  ground 
that  the  custom  was  illegal  and  void,  being  uncertain 
and  unreasonable ;  and  the  court  agreeing  that  the  cus- 
tom was  illegal  and  void  gave  judgment  accordingly, 
without  regard  to  the  verdict  for  the  plaintiff ;  the  de- 
fendant having  by  his  plea  confessed  th-e  plaintiff^s  ac- 
tion, and  sought  to  avoid  it  by  matter  which  in  law  had 
no  effect  toward  discharging  him.  (St.  PI.  97-8  ;  Id 
(Tyler's)  126-'7.) 

The  nature  of  a  judgment  non  obstante,  <&c,  may  be 
further  illustrated  by  the  case  of  Chew  v.  Moffett,  6 
Munf.  122,  which  was  an  action  of  deht  on  a  bond,  to 
which  defendant  pleaded  fraud  in  the  consideration;  a 
defence  not  at  that  time  available  against  a  sealed  in- 
strument in  a  court  of  law,  although  since  allowed  by 
statute,  by  means  of  a  plea  in  the  nature  of  a  plea  of 
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set-off.  The  plaintiff  traversed  the  plea,  and  upon  the 
issue  joined  thereon  the  jury  ioimd /or  the  defendant. 
The  plaintiff  then  moved  for  a  judgment  rum  ohetarUe, 
<&c,y  upon  the  ground  that  the  plea  confessed  the  plain- 
tiff's action,  and  that  the  same  was  not  in  law  avoided 
by  the  fraud.  The  court,  however,  held  tliat  although 
the  defence  was  not  available  in  the  first  instance  in  a 
court  of  laWy  yet  the  plaintiff  must  be  understood  as 
waiving  the  objection  when  he  traversed  the  plea,  and 
the  motion  for  a  judgment  non  obstante,  cfec,  was  there- 
fore overruled. 

By  the  English  practice  the  motion  for  a  judgment 
non  obstante,  dkc,  is  employed  in  behalf  of  the  plaintiff 
alone,  and  never  for  the  defendant.  The  proper  motion 
for  defendant  in  a  corresponding  case,  in  England,  is 
in  arrest  ^  judgment,  (St.  PL  97;  Id.  (Tyler)  126; 
Band.  v.  Vaughan,  1  Bing.  N.  C.  (27  E.  C.  L.)  767.) 
With  us  no  difference  is  made  between  the  parties,  but 
a  motion  for  a  judgment  ru)n  obstante,  c&c.,  is  as  readily 
entertained  .for  the  defendant  as  for  the  plaintiff. 
The  diversity  is  unsubstantial,  but  the  English  practice 
is  a  little  more  nicely  discriminative  than  ours;  for  a 
judgment  yjw*  the  defendant,  without  regard  to  the  ver- 
dict, is  in  fact  an  arrest  of  Judgment,  The  cases  in 
Virginia,  of  judgment  non  obstante,  c&c,  for  defendant, 
or  of  approval  of  such  judgments  are  numerous,  e.  g. 
Brown  v.  Shields,  6  Leigh,  440;  Mason  v.  Fanners 
Bank,  12  Leigh,  84;  Ross  v.  Milne  &  ux,  12  Leigh, 
227;  Tompkins  v.  Branch,  &c.,  11  Leigh,  372;  Boyle's 
Adm'r  v.  Overby,  11  Grat.  206. 

It  will  be  observed,  in  conclusion,  that  the  judgment 
non  obstante,  (&c,,  is  upon  the  merits,  not  indeed,  as  dis- 
closed in  the  verdict,  which  does  not  disclose  them,  but 
as  exhibited  in  the  pleadings.  There  is,  therefore,  no 
occasion  to  set  the  verdict  aside,  still  less  to  set  aside 
the  pleadings.  The  judgment  is  to  be  entered,  not 
upon  the  verdict,  but  upon  the  pleading  in  question, 
which  confesses  the  adversary's  averment,  without  suc- 
cessfully avoiding  it.  (Wilkes  v.  Broadbent,  1  Wils.  63.) 
4**.  Motion  for  a  Repleader. 

A  motioYi  for  a  repleader  is  appropriate  where  the 
unsuccessful  party,  on  examination  of  the  pleadings, 
conceives  that  the  issue  joined  and  decided  was  on  an 
immaterial  point,  not  proper  to  determine  the  action. 
It  may  happen  to  either  party,  plaintiff  or  defendant, 
from  misapprehension  of  the  law,  or  from  oversight,  to 
pass  over  without  demurrer  a  statement  on  the  other 
side,  insufficient  and  immaterial  in  law;  and  an  issue  of 
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fact  may  have  been  ultimately  joined  on  such  immate- 
rial statement;  and  so  the  issue  will  be  immaterial^ 
although  the  parties  have  made  it  the  point  of  contro- 
versy between  them.  For  example,  in  an  action  of 
trespass  on  the  case  in  assumpsit,  against  an  administra- 
trix, upon  a  promise  iy  decedent^  defendant  pleaded  that 
8?ie  did  not  assunte,  on  which  issue  was  joined,  and  ver- 
dict for  defendant.  A  repleader  was  awarded  on  motion 
of  the  plaintiff,  because  it  was  immaterial  to  the  merita 
of  the  action  whether  shsj  the  defendant,  assumed  or 
not.  The  proper  question,  and,  therefore,  the  proper 
issue  was,  whether  the  deceased  promised.  (Bac.  Abr. 
Pleas,  (m)  2 ;  St.  PI.  99 ;  Id.  (Tyler)  127;  Fairfax  v. 
Lewis,  2  Band.  43.) 

Again,  in  an  action  on  a  bond,  binding  the  heivBy 
against  a  party  as  heir^  and  also  as  devisee  of  the  obligor, 
the  plea  was,  '^no  assets  hy  descent;^*  on  which  issue  was 
joined,  and  a  verdict  given  thereon  for  defendant.  The 
issue  was  deemed  immaterial,  because  it  left  the  plain- 
tiffs claim  against  the  defendant  as  devisee^  still  unma- 
tured, and  a  repleader  was  awarded.  (Baird  &  Co.  v. 
Mattox,  1  Gall,  266.)  And  in  this  case  it  was  held^ 
upon  irresistible  considerations  of  common  sense,  not- 
withstanding  some  imposing  dicta  to  the  contrary,  that 
where  a  repleader  is  proper,  it  is  the  duty  of  the  court 
ex^fficio  to  award  it,  without  any  motion  from  either 
side;  for  liow  can  the  court  pronounce  any  judgment 
at  all  upon  a  verdict  which  ascertains  indeed,  a  fact 
upon  which  the  parties  have  improvidently  staked  their 
cause,  but  which  the  court  perceives  to  be  entirely  irrel- 
evant and  immaterial  ?  Accordingly,  this  doctrine  (that 
the  court  must,  ex-officio^  award  a  repleader  where  one  is 
required),  holds  even  in  an  appellate  courts  which  can 
no  more  give  an  intelligent  judgment,  when  the  only 
facts  ascertained  are  immaterial,  than  a  court  of  original 

Jurisdiction.  See  Burnett  v.  Holbech,  3  Saund,  319  a; 
Jac.  Abr.  Pleas.  (M.)  3;  Kirtley  v.  Deck,  3  H.  &  M. 
392 ;  Callis  v.  Waddy, .  2  Munf .  612 ;  Day  v.  Pickett, 
4  Munf.  108;  Tomlin86n  v.  Mason,  6  Rand.  171,  172. 
A  further  illustration  of  the  application  of  a  re- 
pleader is  the  case  of  a  iimt  of  right,  where  the 
boundaries  of  the  land  claimed  are  not  set  out  in  the 
pleadings,  and  there  is  nothing  in  the  record  to  define 
them.  (Boiling  v.  Mayor  of  Petersburg,  3  Rand.  685; 
Dudley  v  Estelle,  6  Leigh,  6627.)  The  same  princi- 
ple applies  also,  in  the  case  of  an  action  of  ejectment, 
where  the  description  in  the  pleadings  is  too  vague,  and 
there  is  nothing  in  the  record  to  make  it  more  definite; 
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as  where  the  declaration  describes  the  land  as  part  of  a 
larger  tract  owned  by  plaintiflT,  near  certain  creeks 
which  have  no  notoriety,  and  upon  the  general  issae  the 
jury  find  for  the  plaintiff  the  land  in  the  declaration 
Tneniioned  (Hitchcox  v.  Rawson,  14  Grat  526.)  And 
although  in  this  case  a  venire  de  novo  was  awarded,  it 
was  yet  apparently  a  proper  case  for  a  repleader ;  and 
indeed,  as  the  venire  de  novo  only  set  the  verdict  aside, 
it  was  still  necessary  to  correct  the  pleadings^  so  that 
something  equivalent  to  a  repleader,  it  would  seem, 
must  have  taken  place  afterwards. 

It  is  said  to  be  a  rule  upon  this  subject,  that  the  court 
will  never  award  a  repleader  in  favor  of  him  who  has 
committed  the  first  fault  in  pleading.  (2  Tidd's  Pract. 
«21 ;  8  Saund  319,  &  n  (6) ;  Kirtley  v.  Deck,  3  H.  & 
M.  392  ;  Day  v.  Pickett,  4  Munf .  108.)  Doubtless,  if 
the  pleaders  only  were  to  be  considered,  it  might  be 
proper  to  punish  their  remissness  in  this  way.  But 
whilst  the  court  is  visiting  upon  the  parties  the  laches 
of  their  counsel,  what  is  it  to  do  in  respect  to  its  ovm 
judgment  ?  Is  the  judge  to  stultify  himself  by  pro- 
nouncing a  judgment  upon  grounds  irrelevant  and  im- 
material ?  It  may  be  observed,  in  respect  to  the  case 
of  Kirtley  v.  Deck,  above  cited,  in  which  the  doctrine 
was  propounded  that  there  was  no  occasion  for  it,  the 
judgment  rendered  being  proper  on  another  ground. 
In  that  case  Deck  having  instituted  an  action  for  slander 
against  Kirtley,  the  latter  pleaded  simply  the  word 
^^  justification^'^  to  which  the  plaintiff  replied  generally, 
and  issue  was  joined  thereon,  and  a  verdict  was  rendered 
for  the  plaintiff.  Kirtley  then  wanted  a  repleader 
upon  the  ground  of  the  indefiniteness  of  his  own  plea 
of  ^^ justification^''  which  made,  he  said,  an  "  imrnate- 
rial  issue.^^  The  court  refused  to  award  a  repleader, 
because  Kirtley,  who  moved  for  it,  made  the  first  mis- 
take by  his  indefinite  plea  ;  but  it  was  no  fit  case  for  a 
repleader  at  any  rate ;  for  although  the  plea  was  in- 
definite and  technically  bad  on  demurrer^  it  was  not 
insensible,  and  in  fact  presented  to  the  jury  an  issue 
perfectly  well  understood  by  them,  and  by  the  parties, 
and  both  relevant  and  material.  See  Gould's  PL  509, 
<fec. 

The  essential  differences  between  a  motion  for  a  judg- 
ment non  obstante  veredicto  and  for  a  repleader^  are 
these :  , 

(1),  That  the  motion  for  a  repleader  lies  alike  at  the 
instance  of  either  party,  plaintiff  or  defendant ;  whilst 
the  motion  for  a  judgment  non  obstante  veredicto^  ac- 
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cording  to  the  English,  and  as  it  seems  the  better  prac- 
tice, lies  for  the  plaintiff  alone,  (ante,  p.  772,)  apon  a 
pleading  by  way  of  confession  and  avoidance, 

(2),  Thut  a  repleader  is  upon  the  form  and  manner 
of  pleading,  so  that  the  court  knows  not  for  whom  to 
give  judgment,  and  therefore  obliges  the  parties  to  plead 
over  again ;  whilst  a  judgment  non  obstante  veredicto  is 
always  upon  the  merits,  when  it  is  apparent,  upon  the 
•  pleader's  own  showing  (upon  his  pleading  in  confession 
and  avoidance)  that  he  has  no  adequate  answer  to  make 
to  his  adversary's  averments.  See  2  Saund.  319  e, 
n(c). 
5^.  Motion  for  a  Writ  of  Venire  Facias  de  Novo. 

A  writ  of  venire  facias,  it  will  be  remembered,  is  a 
writ  by  which  a  jury  is  summoned  to  try  an  issue,  and 
therefore  a  writ  of  venire  facias  de  novo  is  merely  a 
new  writ  to  summon  a  new  jury.  It  is  awarded  when, 
by  reason  of  some  irregularity  or  defect  in  the  proceed- 
ings on  the  first  venire,  or  at  the  trial,  the  proper  effect 
of  that  writ  has  been  frustrated,  or  the  verdict  has  be- 
come void  in  law;  as  for  example,  when  the  jury  has  been 
improperly  chosen,  or  has  given  an  uncertain  or  am- 
biguous or  defective  verdict.  The  consequence  and 
object  of  a  new  venire  are  of  course  to  obtain  a  new 
trial;  but  the  student  must  not  confound  the  motion  for 
a  venire  de  novo  with  the  motion  for  a  new  trial.  The 
most  essential  difference  between  them  is  that  the 
vefiire  de  novo  is  never  granted  except  for  causes  ap- 
pearing on  the  record,  whilst  a  new  trial  is  obtained  for 
extrinsic  reasons,  not  appearing  on  the  record.  Another 
important  diversity  is  that  the  venire  de  twvo  is  an 
ancient  process  of  the  common  law,  and  the  pro})riety 
of  granting  it  is  to  be  determined  upon  principles  of 
law,  allowing  no  discretion  to  the  court ;  a  new  trial, 
on  the  other  hand,  is  comparatively  a  modern  practice, 
(a  substitute  for  the  old  writ  of  attaint^  whereby,  as  we 
have  seen,  the  equitable  discretion  and  interposition  of 
the  court  is  invoked  in  order  to  prevent  the  verdict 
from  occasioning  a  palpable  injustice,  and  is  emphati- 
(H  cally  subject  to  the  discretion  of  the  court.     (2  Tidd's 

Pract.  922 ;  Witham  v.  Earl  of  Derby,  1  Wils.  66 ; 
Kinney  v.  Beverly,  2  H.  &  M.  318.) 

A  venire  de  novo  can  occur  with  us  only  in  these 
three  cases,  namelv : 

(1),  Where  it  appears  from  the  record  that  the  jury 
has  been  improperly  selected  or  returned,  or  that  a 
challenge  has  been  improperly  disallowed,  (2  Tidd's 
Pr.  922  ;  V.  C.  1873,  c.  168,  §  19  to  21 ;  Parsons  v. 
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Harper,  16  Grat.  79) ;  supposing  the  objection  to  have 
been  made  before  the  jury  was  sworn,  or  that  the  party- 
applying  for  reUef  was  injured  by  the  irregularity  ; 

(2),  Where  the  verdict  is  upon  its  face  «?  imperfect 
that  the  merits  of  the  cause  are  not  disclosed,  and  so 
no  judgment  can  be  given  upon  it. 

Thus,  where  a  statute  imposes  a  penalty  for  selling 
wine  by  certain  retail  measures,  as  quart,  gallon,  &c., 
and  in  a  prosecution  under  it  the  jury  find  that  the  de- 
fendant sold  wine  hy  hotUeSj  without  ascertaining  the 
capacity  of  the  bottles,  the  verdict  was  held  to  be  so 
imperfect  as  not  to  warrant  a  judgment,  and  that  a 
venire  de  novo  must  be  awarded.  (Witham  v.  Earl  of 
Derby,  1  Wils.  66 ;  Brown,  &c.  v.  Ferguson,  4  Leigh, 
37.) 

(3),  Where  it  appears  that  the  jury  ought  to  have 
found  other  fdcts  differently. 

Thus  in  an  action  of  trover^  if  the  jury  find  that  the 
goods  were  demanded  of  the  defendant  by  the  plaintiff, 
and  defendant  refused  to  deliver  them,  a  venire  de  novo 
ought  to  go,  because  the  jury  have  found  only  the  jsvi- 
dence  of  a  fact  which  they  ought  to  have  deternlined, 
for  demand  and  refusal  are  only  evidence  of  a  conver- 
sion, and  they  ought  to  have  fatmd  a  conversion. 
(Witham  v.  Earl  of  Derby,  1  Wils.  56.) 

Another  example  of  this  third  case  is  afforded 
where  upon  a  plea  of  plene  administravitj  in  an  action 
against  a  personal  representative,  the  verdict  finds  that 
defendant  has  assets  of  the  estate  unadministered  in 
his  hands,  but  omits  to  find  the  amounL  Here  there 
must  be  a  venire  de  novOy  because  the  verdict  ought  to 
have  found  that  other  fact  of  tlie  amount  of  assets. 
(Roger's  Adm'r  v.  Chandler's  Adm'x,  3  Munf.  65 ; 
Eppe's  Adm'r  v.  Smith's  Adm'r,  4  Munf.  467 ;  Gard- 
ner's Adm'r  v.  Vidal,  6  Rand,  106  ;  Ante,  p.  737. 

From  what  has  been  said,  it  is  obvious  that  a  venire 
de  novo  will  in  practice  most  frequently  originate  from 
a  special  verdict;  for  a  general  verdict  is  so  short  and 
comprehensive  (being  generally,  simply  "/br  theplain- 
tiff  such  a  sum,"  or  ^^for  the  defendant^^^)  as  scarcely 
to  leave  room  either  for  imperfectness  or  insufficiency. 
Yet  a  case  may  occur  where,  although  the  verdict  is 
general,  yet  there  must  be  a  venire  de  novo.  Thus, 
where  there  are  two  or  more  issues  of  facty  and  the  ver- 
dict responds  to  but  onCy  or  to  less  than  ally  (Hite's 
Heirs  v.  Wilson,  2  H.  <&  M.  268) ;  or  where,  on  the  plea 
oiplene  administravitj  as  above  explained,  the  vewiict 
fails  to  determine  the  amount  of  assets  in  the  hands  of 
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the  executor,  &o.  (Goosely  v.  Holmes'  Adm'r,  3  OalL 
424),  a  venire  facias  de  novo  is  to  be  awarded. 

We  find  it  said  by  writers  of  the  highest  authority, 
that  judgment  is  sometimes  arrested^  when  the  plead- 
ings are  good,  for  faults  in  the  verdict ;  as  where  the 
verdict  varies  mbetantiaUy  from  the  issue,  or  finds  only 
part  of  the  matter  in  issue,  omitting  to  find  either  way 
some  other  material  fact.  (Bac.  Abr.  Verdict  (M)  and 
(O) ;  Gould's  PI.  c.  x,  §  65  &  seq.)  But  the  student 
should  understand  that  these  writers  do  not  mean  a 
technical  arrest  of  judgment^  but  merely  that  the  court 
should  forbear  to  give  judgment ;  for  they  themselvea 
say  expressly  that  for  all  such  defects  in  the  verdict^  a 
venire  de  novo  must  be  awarded.  (Bac.  Abr.  Verdict,. 
(M);  Gould's  PL  526,  c.  x,  §  63.  See  St.  PI.  Amer^ 
App'x  cxxviii,  n  (7),  and  p.  cxxxi,  same  note.) 

SsonoN  iv. 
4*.  Judgment. 

It  has  now  been  shown  in  what  manner  the  issue,  whether 
of  law  or  fact,  is  decided.  It  has  been  explained  too,  by  what 
means  the  unsuccessful  party  upon  an  issue  in  fact  may  avoid 
in  some  cases,  by  motion  in  court,  the  effect  of  the  decision. 
Supposing,  however,  that  such  means  are  not  adopted,  or  do 
not  succeed,  or  that  the  issue  he  an  issue  in  laWy  the  next  step 
is  the  judgrnent. 

As  the  issue  is  the  question  which  the  parties  themselves 
have,  by  their  pleadings,  mutually  selected  for  decision,  they 
are  in  general  considered  as  having  mutually  put  the  fate  of 
of  the  caicse  upon  that  qitestion;  and  as  soon,  therefore,  as  the 
issue  is  decided  in  favor  of  one  of  them,  that  party  in  general 
becomes  victor  in  the  suit,  and  nothing  remains  but  to  award 
the  judicial  consequences  which  the  law  attaches  to  such  sue- 
dees.  The  award  of  this  judicial  consequence  is  called  the 
judgment^  and  is  the  province  of  the  court.  (St.  PL  103-'4 ; 
Id.  (Tyler's  Ed.)  132-'3.) 

Let  us  take  notice  of,  (1),  The  nature  of  the  judgment ;  (2), 
The  amount  of  the  judgment;   and  (3),  The  doctrine  touching^ 
the  costs  of  the  suit ; 
W.  0. 
1®.  The  Nature  of  the  Judgment. 

The  nature  of  the  judgment  varies  according  to  the  nature 
of  the  action,  the  plea,  the  issue,  and  the  manner  and  result 
of  the  decision.  The  most  prominent  difierence  is,  whether 
the  issue  is  decided  for  the  plaintiff  or  defendant.  An- 
other prominent  diversity  is,  whether  the  cause  is  decided 
upon  an  issue^  or  without  an  issue.  And  when  the  issue  is. 
decided  for  the  plaintiff y  one  important  difference  is  between 
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an  issue  in  laWj  arising  upon  a  dilatory  plea,  when  the  judg- 
ment is  only  respondeat  ouster ^  that  defendant  answer  over; 
and  all  other  issues^  whether  of  law  or  fact,  when  the  jadg- 
ment  is  qtbod  recuperet^ — that  the  plaintiff  recover.  Another 
important  difference  is  between  judgments  interlocutory  and 
judgments  ^nai.  (St.  PL  104-5;  Id.  (Jyler's  Ed,)  133 
&  seq.) 

We  are  to  observe  here,  the  nature  of  the  judgment :  (1), 
When  the  cause  comes  to  issue;  and  (2),  When  it  comes  not 
to  issue; 
W.  C. 
1^.  Nature  of  the  Judgment  when  the  Cause  conies  to  Issue, 
Let  us  suppose  (1),  That  the  issue  is  decided  for  the  plain- 
tiff;  and  (2),  That  it  is  decided  for  the  defendant; 
W.  C. 
1®.  Nature  of  the  Judgment  when  the  Issue  is  decided  y^r  the 
Plaintiff, 

The  issue  thus  determined  for  the  plaintiff  may  be,  (1), 
An  issue  in  law ;  and  (2),  An  issue  in  fact ; 
W.  0. 
V,  Nature  of  the  Judgment  for  the  Plaintiff,  upon  an  issue 
in  Law. 

The  issue  in  law  arises  always  on.  demurrer^  and  may 
be  upon  a  demurrer,  (1),  To  a  dilatory  plea ;  and  (2),  To 
a  peremptory  plea,  &c. ; 
W.  C. 
1«.  Nature  of  a  Judgment  for  the  Plaintiff*  upon  an  Issue 
in  Law  on  a  Dilatory  Plea, 

The  judgment  for  the  plaintiff  upon  an  issue  in  law 
on  a  dilatory  plea^  is  always  respondeat  oustsTy  that  de- 
fendant answer  over.  The  pleading  is  accordingly  re- 
sumed, and  the  action  proceeds.  The  judgment,  there- 
fore, does  not  fall  within  the  terms  just  above  given,  but 
is  of  an  anomalous  kind.  (St.  PI.  104-'6 ;  Id.  (Tyler) 
133.) 
2«.  Nature  of  the  Judgment  for  the  Plaintiff  upon  an  Issue 
in  Law  on  a  Peremptory  Plea,  Ac, 

The  judgment  for  the  plaintiff  upon  an  issue  in  law 
upon  a  peremptory  plea,  or  upon  any  pleading  other  than 
a  dilatory  plea,  is  that  the  plaintiff  do  recovery  which  is 
called  a  judgment  quod  recuperet.  And  as  this  is  also 
the  judgment  for^  the  plaintiff  upon  all  issues  in  Jact 
whatsoever,  the  student  must  note  here  the  distinction 
between  interlocutory  and  Jinal  judgments,  which  will  be 
explained  presently.  (St.  PI.  106 ;  Id.  (Tyler)  133.) 
2'.  Nature  of  the  Judgment  for  the  Plaintiff  upon  an  Issue 
in  Pact. 

The  judgment  for  the  plaintiff  on  an  issue  in  fact»  is 
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always  that  the  plaintiff^ do  recover j  quod  recuperet^  as  it  is 
called.  And  the  Jadgment  is  either  interlocutory  or  final. 
(St.  PI.  105-'6;  Id.  (Tyler)  133-'4.) 

When  the  liability  of  the  defendant  is  ascertained  jTrima 
facie,  and  the  amount  for  which  he  is  responsible  is  also 
ascertained  prima  facte,  as  for  example,  by  a  writing 
signed  by  him,  the  judgment  i&  final;  whilst  in  all  other 
cases  it  is  interlocutory  only,  in  the  first  instance,  and 
there  must,  in  general,  be  what  is  called  a  vrrit  of  in- 
quiry, (or  with  us,  an  order  of  inquiry,)  in  order  to  ascer- 
tain the  defendant's  definite  liability,  and  the  amount  for 
which  he  is  answerable.  The  doctrine  touching  a  writ  of 
inquiry,  and  the  cases  wherein  it  is  required,  have  been 
explained.     Ante,  p.  601-2. 

Whenever  then,  the  liability  of  the  defendant,  and  the 
arrumnt  for  which  judgment  is  to  be  given,  are  not ^rima 
fade  apparent,  if  the  issue  be  an  issue  in  law,  or  any 
issue  in  fact  not  tried  by  a  jury,  the  judgment  is  quod  re- 
cuperet, thdXtYiQ  plaintiff  ought  to  7*ecover  his  damages  with- 
out specifying  their  amount,  and  resort  must  be  had  to 
the  expedient  of  a  writ  of  inquiry  to  ascertain  it.     This 
judgment  is  styled  interlocutory.     Upon  the  execution  of 
the  writ  of  inquiry  whereby  the  amount  is  determined, 
final  judgment  is  rendered,  that  the  plaintiff  do  recover  of 
the  defendant  the  damages  assessed;  but  if  the  issue  be 
tried  by  ^jury,  then  the  jury,  at  the  same  time  that  they 
try  the  issue,  assess  the  damages;  so  that,  in  this  case,  no 
writ  of  inquiry  is  awarded,  but  the  judgment  is  final  in 
the  first  instance.     (St.  PI.  106.) 
2*.  Nature  of  the  Judgment,  when  the  Issue  is  decided  for  the 
Defendant;  W.  0. 
1'.  Nature  of  the  Judgment  for  the  Defendant,  where  the 
Issue,  (whether  of  fact  or  law),  is  on  a  Dilatory  Plea. 

Where  the  dilatory  plea  is  to  the  jurisdiction  of  the 
court,  the  judgment  is  that  the  court  will  not  take  further 
cognizance  of  the  plea  aforesaid  of  the  said  plaintiff ; 
where  it  is  in  suspension  of  the  action,  the  judgment  is 
that  the  suit  do  stay  and  be  respited  until,  <fec.;  and  where 
in  abatement,  that  the  writ  (or  declaration)  be  quashed. 
The  effect  in  the  first  and  third  cases  is  that  the  suit  is 
defeated,  but  with  liberty  to  the  plaintiff  to  begin  another 
in  the  proper  jurisdiction,  and  in  more  correct  form,  (the 
defendant  being  required  by  his  plea  to  furnish  correct 
materials  thereior,  that  is,  to  give  the  plaintiff  a  better 
writ;)  and  in  the  second  case,  the  effect  is  that  the  suit  is 
suspended  until  the  objection  be  removed.  (St.  PL  106, 
107;  Id.  (Tyler,)  134-'5.) 
2'.  Nature  of  the  Judgment  for  the  Defendant,  where  the 
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Issne,  (whether  of  law  or  fact),  arises  upon  a  DeclarcLtiony 
or  Peremptory  Plea^  or  a  Pleading  following  thereon. 

The  judgment  is  in  this  case,  in  general,  Uuit  the  plain- 
tiff take  nothing  by  his  writ^  and  that  the  defendant  go 
thereof  without  day,  die,  which  is  called  a  judgment  by 
nil  capiat, 
2\  Nature  of  the  Judgment  when  the  Cause  comes  not  to  Issue^ 
Hitherto,  judgment  has  been  supposed  to  be  awarded 
only  upon  the  decision  of  an  issue.     There  are  several  cases^ 
however,  in  which  judgment  may  be  fi^iven,  as  we  have  had 
occasion  to  see,  though  no  issue  has  arisen,  and  these  cases 
now  require  notice.     (St.  PL  107;  Id.  (Tyler,)  135.) 
W.  C. 
1®.  Judgment  against  the  Defendant  where  the  Cattse  come» 
not  to  Issue, 

It  will  be  proper  to  mention,  (1),  The  circumstances 
under  which  such  judgment  against  the  defendant  occurs ; 
and  (2),  The  terms  of  such  judgment ; 
W.  C. 
1'.  The  Circumstances  under  which  such  Judgment  against 
the  Defendant  occurs. 

Judgment  against  the  defendant  where  the  cause  comes 
not  to  issue  may  occur,  (1),  For  default  of  appearance ; 
(2),  By  nil  dicit;  (3),  By  non  sum  informatics;  and  (4), 
By  confession; 

1*.  Judgment  against  the  Defendant  for  Default  of  Ap- 
pearance. 

We  have  already  seen  somewhat  of  tlie  nature  of  this 
judgment;  that  it  occurs  when  defendant,  having  been 
duly  summoned,  fails  to  appear,  whereby  there  goes 
against  him,  in  the  clerk's  office,  a  judgment  called  an 
office  judgment^  with  or  without  a  writ  of  inquiry,  as 
the  circumstances  may  demand,  which  is  liable  to  bo- 
come  final  if  it  is  not  set  aside  before  the  end,  or  before 
the  fifteenth  day  of  the  next  terra,  (whichever  may  first 
happen),  by  an  issuable  plea,  Ante^  p.  600. 
2«.  Judgment  against  the  Defendant  by  Nil  Dicit. 

This  also,  is  a  judgment  by  default,  and  takes  place 
where  defendant  has  once  appeared,  but  has  omitted  to 
say  anything  in  his  defence,  or  at  a  subsequent  stage  of 
the  proceeding  has  failed  to  i*espond  to  the  plaintiff's 
adverse  averments.  Thus,  to  an  action  on  a  bond,  de- 
fendant  pleads  a  rele&se;  plaintiff  replies  denying  the 
release,  and  defendant  says  nothing  to  such  denial.  The 
judgment  in  such  case  is  by  nil  dicit.  See  Form  of 
Kule  Book,  Ante,  p.  600,  last  case  but  two. 
3«.  Judgment  against  the  Defendant  by  JVon  sum.  informal- 
tus. 
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This  judgment  occurs  when  defendant's  counsel,  upon 
entering  his  appearance,  says  that  he  is  not  infonnod  of 
anything  material  to  say  in  defence  of  his  client,  whereby 
he,  of  course,  leaves  him  undefended ;  so  that  this  is  a 
third  kind  oijxidgmeni  by  defaidL  It  is  not  of  frequent 
occurrence,  for  it  can  seldom  happen  that  a  defendant 
will  find  it  worth  his  while  to  employ  counsel  merely  to 
say  that  he  has  no  defence. 
4«.  Judgment  against  the  Defendant  by  Confession, 

Judgment  by  confession  is  where  the  defendant  ac- 
knowledges the  plaintiff's  action  for  the  debt  or  damages 
claimed,,  or  for  so  much  as  is  agreed  on  by  the  parties. 
It  may  be  before  plea  or  afterwards  ;  and  in  the  latter 
case,  the  defendant  is  said  to  relinquish  his  former plea^ 
and  to  acknowledge  the  action.  It  may  also  be  by  at^ 
torney  as  well  as  in  person ;  nor  need  the  attorney  be  a 
lawyer;  and  the  power  to  confess  the  judgment  may  be 
executed  as  well  before  as  after  the  action  is  brought. 
(Ins.  Co.  V.  Barley,  16  Qrat.  382  &  seq,  384  &  seq; 
Calwell  V.  Shields,  2  Rob.  306 ;  1  Rob.  Pr.  (2nd  ed.) 
268.)  For  the  doctrine  touching  confession  of  judg- 
ments, see  Ante^  p.  604.) 
2'.  The  Terms  of  the  Judgment  against  the  Defendant^ 
when  the  Caitse  comes  not  to  Issue. 

The  judgment  against  the  defendant  in  any  of  the  cases 
named  where  the  cause  comes  not  to  issue,  is  that  the 
plaintiff  do  recover,  <fec.,  or  quod  recuperet^  which  is  in- 
terlocutory or  finals  according  as  a  writ  of  inquiry  is,  or 
is  not  required,  upon  the  principles  already  explained. 
Ante^  p.  602. 
2*.  Judgment  against  the  Plaintiffs  where  the  Cause  comes 
not  to  Issue. 

Let  us  observe,  (1),  The  circum*stances  under  which  such 
judgment  against  the  plaintiff  occurs;  and  (2),  The  terms 
of  such  judgment; 
W.  C. 

1'.  Circumstances  under  which  such  Judgment  against  the 
Plaintiff  occurs. 

The  circumstances  under  which  such  judgment  against 
a  plaintiff  occurs  are,  (1),  By  njon  prosequitur  ;  (2),  By 
nolle  prosequi  ;  (3),  By  non-suit ;  and  (4),  By  retraxit ; 
W.  C. 
1«.  Judgment  by  Non  prosequitur  against  the  Plaintiff. 
This  judgment  takes  place  where  the  plaintiff,  at  any 
stage  ol  the  action  after  appearance,  and  before  judg- 
ment, abandons  and  fails  to  prosecute  his  action,  as  by 
not  filing  his  pleadings  in  due  succession,  &c.     In  such 
case  the  entry  is  that,  having  been  ruled  to  file  his  de- 
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claration,  (or  other  pleading),  and  failing  so  to  do,  it  is 
ordered   that   he   be  non-suited,  and  pay,  &c.     (Bob. 
Forms,  69.) 
2^.  Judgment  by  NoUe  prosequi  against  Plaintiff. 

This  judgment  occurs  where  the  plaintiff,  not  merely 
fails  to  prosecute  his  action,  but  expressly  declares,  and 
it  is  so  entered  of  record,  that  he  will  not  further  prose- 
cute  his  suit.  The  nolle  prosequi^  like  the  non  prose- 
quitur, may  occur  at  any  stage  of  the  action  after  the 
appearance,  and  before  the  judgment.  (St.  PL  109;  Id. 
(Tyler),  136.) 
3*.  Judgment  against  Plaintiff  by  Non-suit, 

Judgment  by  non-suit  against  the  plaintiff  happens 
where,  on  trial  by  jury,  the  plaintiff  is  called  or  de- 
manded, at  the  instance  of  the  defendant,  to  be  present 
in  court  while  the  jury  give  their  verdict,  in  order  to 
answer  the  amercement,  to  which  by  the  old  law  he  was 
liable  in  case  he  failed  in  his  suit,  and  fails  to  make  his 
appearance.  In  this  case  no  verdict  is  given ;  but  judg- 
ment of  non-suit  passes  against  the  plaintiff.  (St.  PL 
109;  Id.  (Tyler),  136;  Tidd's  Pract.  867.) 

In  Virginia,  we  employ  the  word  non-suit  to  express 
any  failure  on  the  part  of  the  plaintiff  to  prosecute  his 
suit,  whether  upon  being  called  at  the  trial  or  any  other 
time ;  so  that  it  includes,  not  only  the  idea  of  a  non- 
suit proper,  but  also  of  a  non  prosequitur^  and  of  a  nolle 
prosequi,  {non-pros  and  noUpros,  as  they  are  respectively 
called. ) 

The  effect  of  the  nan-suit  in  this  comprehensive  sense 
is  to  put  an  end  to  the  pending  suit,  without  precluding 
another  for  the  same  cause  of  action  ;  being  in  that  par- 
ticular unlike  retraxit,  which  is  not  only  an  abandon- 
ment of  the  existing  suit,  but  a  declaration  of  record 
that  the  plaintiff  had  no  cause  of  action  ;  so  that  it  is  as 
conclusive  as  a  verdict.  The  non-suit  is  resorted  to  in 
our  practice  when  the  plaintiff  finds  himself  unprepared 
with  evidence  to  maintain  his  cause,  either  in  consequence 
of  his  being  ruled  into  a  trial  when  he  is  not  ready,  or 
for  any  other  reason. 

In  England,  and  in  some  of  these  States,  it  is  a  fre- 
quent practice  for  the  courts  to  direct  the  plaintiff  to  suf- 
fer a  non-suit  whenever  they  think  the  evidence  palpa- 
bly insufficient  to  maintain  the  action,  and  that  without 
consulting  the  wishes  of  the  plaintiff.  In  Virginia  no 
such  practice  has  ever  prevailed.  Although  the  courts 
may  advise  a  non-suit,  they  cannot  coerce  it.  The  plain- 
tiff may  appear  when  he  is  called,  and  his  appearance 
must  be  recorded,  which  puts  a  nonsuit  quite  out  of  the 
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question.     (Ross  v.  Gill,  1  Wash.  89 ;  Thweat  v.  Finch,. 
1  Wash.  219.) 

By  our  statate  a  non-suit  (that  is,  any  voluntary  aban- 
donment of  the  cause,)  must  be  suffered,  if  at  all,  before 
the  jury  retire  from  the  bar,  (V.  C.  1873,  c.  173,  §  10) ; 
and  whenever  and  however  suffered,  that  is,  in  all  cases 
of  dismissions,  or  discontinuances  produced  by  the  plain- 
tiff's  voluntary  abandonment  of  his  cause,  judgment  is 
given  for  the  defendant  against  the  plaintiff  ybr  five  dol- 
lara  damages^  besides  his  (the  defendant's)  costs.  (Y.  C^ 
1873,  c.  167,  §  5 ;  Pinner  v.  Edwards,  6  Rand.  676  & 
seq.) 

We  have  seen  that  where  the  defendant  has  filed  a 
plea  or  account  of  set-off,  whether  general  or  special,  the 
plaintiff  is  not  allowed  to  dismiss  his  case  without  the 
defendant's  consent.     (V.  C.  1873,  c.  158,  §  9.) 
4«.  Judgment  by  BetraxiL 

This  judgment  occurs  where  the  plaintiff  withdrawe 
his  suity  thereby  acknowledging  that  he  had  no  cause  of 
action.     Such  a  judgment  precludes  any  renewal  of  the 
action  as  effectually  as  a  verdict.     And  therefore  it  has 
not  been  deemed  needful  to  impose  the  same  penalty^ 
($5,)  as  in  case  of  non-suit,  which  allows  the  action  to  be 
recommenced.     (Pinner  v.  £dwards,  6  Band.  677.)     A 
retraxit  can  only  be  entered  by  the  plaintiff  in  person,  and 
in  open  court     (Muse  v.  Farmers  Bank,  27  Grat.  257.) 
2^  The  Terms  of  the  Judgment  against  the  Plaintiff,  when 
the  Cause  Oornes  not  to  Issue;  W.  C. 
1^.  The  Terms  of  the  Judgment  against  the  Plaintiff  in. 
Case  of  Non-pros.j  NoUpros.,  and  Nonsuit. 

The  judgment  is  nil  capiat,  (that  plaintiff  taJce  nothing 
by  his  writ,  &c. ,)  and  also  with  us  in  Virginia  five  dollars 
damages  in  favor  of  the  defendant,  besides  the  latter's 
costs.  (V.  C.  1873,  c.  167,  §  5. ) 
2>.  Terms  of  the  Judgment  against  the  Plaintiff,  in  Case  of 
Retraxit, 

The  judgment  is  nil  capiat  (that  plaintiff  taJce  nothing 
by  his  writ,  &c.) 

In  all  judgments  for  the  plaintiff  there  is  an  addition 
that  the  defendant  "  he  in  w£Tcyi^  (in  misericordia,)  that 
is,  be  amerced  or  fined,  at  the  mercy  of  the  court,  for  his 
delay  of  justice ;  whilst  in  judgments  for  the  defendant 
the  corresponding  clause  is  that  the  plaintiff  ^^  ^  in 
mercy  "  for  his  false  clamor,  or  claim.  (St.  PI.  110 ; . 
Id.  (Tyler's  Ed.)  137.) 

Judgments,  like  the  pleadings,  were  formerly  pro- 
nounced in  open  court,  and  are  still  always  supposed  to 
be  so ;  and  they  are  consequently  considered  as  always 
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taking  place  in  temi'time,  save  only  nndcr  a  statute  in 
Virginia,  (V.  C.  1873,  c.  167,  §  42,)  where  a  judgment 
is  confessed  in  the  clerKs  office  in  vacation,  in  which 
case  it  is  as  final  and  valid  as  if  entered  in  court  on  that 
day,  subject,  however,  to  be  corrected  by  the  court  at  the 
next  term.  But  by  a  relaxation  of  practice  of  long 
standing,  there  is  now,  for  the  most  part,  except  in  the 
case  of  an  issue  in  taw,  no  actual  and  avdible  delivery  of 
judgment,  either  in  court  or  elsewhere.  There  is,  with 
us,  at  the  proper  time,  in  the  clerk's  office  at  rides,  a 
brief  note  of  the  judgment  made,  whence,  if  need  be,  a 
full  record  may  be  prepared,  and  whenever  a  cause  is 
ready  for  judgment  during  the  sitting  of  the  eourty  a 
judgment  is  regularly  entered  at  large*upon  the  minutes 
of  the  court.  But  those  office  judgments  which  become 
final  by  law  in  consequence  of  not  being  set  aside  at  the 
ensuing  term,  (V.  C.  1873,  c.  167,  §  45,)  are  not  entered 
at  large  any  where.  The  only  record  of  them  is  the 
brief  note  in  the  rule-book,  as  above  described. 

In  England,  it  is  customary  for  the  plaintiff  or  defend- 
ant, when  the  cause  is  in  such  a  state  that,  by  the  course 
of  practice,  the  party  is  entitled  to  judgment  to  obtain 
the  signature  or  allowance  of  the  proper  officer  of  the 
court,  expressing  generally,  that  judgment  is  given  in 
his  favor,  and  this  is  called  signing  judgment^  and  stands 
in  the  place  of  its  actaal  delivery  by  the  judges  them- 
selves. And  though  supposed  to  be  pronounced  during 
term,  judgments  are  frequently  signed  in  vacation.  (St. 
PL  llO-'ll;  Id.  (Tyler's  Ed.)  37-'8;  2  Tidd's  Pract. 
930.) 

Forms  of  entry  of  judgment  for  several  cases  are  given 
by  Mr.  Stephen,  (St.  PL  112  &  seq;  Id.  (Tyler's  Ed.) 
139  &c.)  and  corresponding  entries  as  they  would  occur 
in  our  practice  are  subjoined. 

ENTBT  of  JxTBOMXNT  fob  DXFENDA.NT  UPON  DXMXTBBEB  TO  DXOLABATION. 

AnU,  p.  618  dt  seq. 

I  This  day  oame  the  parties,  by  their  attorneys,  and  thereupon  the  matters  of  law 

I  arising  upon  the  defendant's  demurrer  to  the  plaintiflTs  declaration  being  argued, 

I  it  seems  to  the  court  that  the  said  declaration,  and  the  matters  therein  contained, 

are  not  sufficient  in  law  for  the  plaintiff  to  have  and  maintain  his  action  against  the 
said  defendant ;  therefore,  it  is  considered  by  the  court  that  the  plaintiff  take  nathr 
ing  by  Aw  5iU,  hxiifor  hie  f alee  olamor,  be  in  mercy,  dkc.,  and  that  the  defendant  go 
thereof  without  day,  and  recover  against  the  plaintiff  his  costs  by  liirn  about  his 
defence  in  this  behalf  expended.    (Bob.  Forms,  98.) 

EWTBT  OF  JUDOMBNT  FOB  PlaIKTIFF  T7P0N  AN  IbSUX  IN  FaOT. 

This  day  came  the  parties,  by  their  attorneys,  and  thereupon  came  a  jury  to  wit : 
A.  B.  (and  eleven  others),  who,  being  duly  elected,  tried  and  sworn  the  truth  to 
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speak  upon  the  issue  joined,  npon  their  oath  do  say  that  the  said  plaintiff  was,  at 
the  time  of  the  making  of  the  said  deed  of  release  in  the  defendant's  plea  men- 
tioned, unlawfully  imprisoned  and  detained  in  prison  by  the  said  defendant,  unti 
by  f oroe  and  duress  of  that  imprisonment,  he,  the  said  plaintiff,  made  the  said  deed 
of  release,  in  manner  and  form  as  the  said  plaintiif  hath  in  his  replication  to  the 
said  plea  alleged.    And  they  assess  the  damages  of  the  said  plaintiff,  by  reason  of 

the  breach  of  ooyenant  in  his  declaration  assigned,  at  $ ,  with  lawful  interest 

thereon,  from  the day  of in  the  year  of  our  Lord  eighteen  hundred  and 

seyenty ,  until  paid.  Therefore,  it  is  considered  by  the  court,  that  the  plain- 
tiff recoYer  against  the  defendant  his  damages  assessed  as  aforesaid,  with  interest 

thereon,  to  be  computed  after  the  rate  of  air  per  centum  per  annum,  from  the 

day  of in  the  year  of  our  Lord  eighteen  hundred  and  seventy ,  until 

paid,  and  his  costs  by  him  about  his  suit  in  this  behalf  expended.  And  the  said 
defendant  in  mercy,  &o.    (Bob.  Forms,  99.) 

It  is  not  usnal,  however,  in  practice  with  us  to  have 
the  verdict  so  long.  It  is  usually  expressed  with  re- 
ference to  the  issue,  thus,  "  We  of  the  jury  find  for  the 
plaintiff,  and  assess  his  damages  at  $-- — ,  with  lawful 
interest  thereon,"  <&c.;  and  the  record  always  recites  the 
verdict  verbatim, 

Entbt  of  Judqmevt  fob  P1.AINTIFF  IJpoK  Nil  Digit. 

And  at  another  day,  to  wit :  At  rules  held  in  the  clerk's  office  of  the  said  circuit 

court  for  —  county,  on  the day  of ,  in  the  year  of  our  Lord 

eighteen  hundred  and  seventy ,  came  the  plaintiff  by  his  attorney,  and  the 

defendant  by  his  attorney  having  entered  his  appearance,  eaiffa  nothing  in  bar  or 
preclusion  of  the  plaintiff 's  action,  whereby  the  plaintiff  therein  ^gainst  him  re- 
mains altogether  undefended :  Therefore,  it  is  ordered  that  judgment  be  entered 
for  the  plaintiff  against  the  defendant,  for  the  damages  which  the  plaintiff  has 
sustained  by  occasion  of  the  defendant's  non-performance  of  the  covenants  in  the 
declaration  mentioned^  which  damages  are  to  be  inquired  of  by  a  Jury  at  the  next 

term. 

And  now  at  this  day,  to  wit :  At  a  circuit  court  held  for county/at  the 

courthouse  thereof  on  the day  of ,  in  the  year  of  our  Lord  eighteen 

hundred  and  seventy ,  came  the  plaintiff  by  his  attorney ;  and  the  defendant 

being  solemnly  called,  came  not,  and  a  jury,  to  wit,  A.  B.  (and  eleven  others), 
being  sworn  diligently  to  inquire  of  damages  in  this  suit,  upon  their  oath  do  say, 
that  the  plaintiff  hath  sustained  damages  by  occasion  of  the  defendant's  breach  of 
the  covenants  in  the  declaration  mentioned,  to  the  amount  of  -^— —  dollars,  with 

lawful  interest  thereon  from  the day  of ,  in  the  year  of  our  Lord 

eighteen  hundred  and  seventy ,  until  paid :  Therefore,  it]is  considered  by  the 

oourt  that  the  plaintiff  recover  against  the  defendant,  his  damages  assessed  as 
aforesaid,  with  interest  thereon,  to  be  computed  after  the  rate  of  six  per  eentum 

per  annum,  from  the  said day  of ,  in  the  year  of  our  Lord  eighteen 

hundred  and  seventy ,  until  paid,  and  his  costs  by  himHboutpus  suit  in  this 

behalf  expended.    And  the  said  defendant  in  mercy,  Ao,     (Bob.  Forms,  65.) 

2°.  The  Amount  of  the  Jxtdgment, 

The  amount  for  which  judgment  is  to  be  entered  must  of 
course  conform  to  the  verdict,  if  there  be  a  verdict,  and  de- 

Voi.  rv.— flo 


786  VINDICATING,  ETC.,  BIGHTS  VIOLATED.  [bOOK  IV. 

pends  almost  exclusively  upon  the  provisions  of  statutes  in 
Virginia,  which,  except  in  two  or  three  particulars,  are  de- 
rived substantially  from  corresponding  English  statutes. 
The  judgment,  however,  must  be  always  certain^  leaving 
nothing,  as  touching  the  amount,  doubt&il  or  unsettled.  The 
judgment  may  indeed  leave  the  costs  to  be  adjusted  by  the 
clerk,  for  they  are  determined  by  law;  but  a  judgment  for 
"  damages  and  expenses,  according  to  law,  and  the  rules  and 
regulations  of  the  society ^^^  without  specifying  the  amount  or 
nature  of  the  damages  and  expenses,  is  erroneous  for  un- 
certainty.   (Stratton  v.  Mut.  Assur.  Soc.  6  Band.  30,  31,  32.) 

In  an  action  on  a  bond  conditioned  for  the  payment  of 
money y  (and  by  analogy,  on  a  penal  hilt)y  judgment  is  directed 
to  be  given  (as  by  the  statute  4  &  5  Anne,  c.  16),  ^/br  the 
penalty  to  be  discharged  by  the  payment  of  the  principal, 
and  the  interest  due  thereon.  (V.  0.  1873,  c.  173,  §  16.) 
And  it  may  be  worth  while  to  observe,  that  where  the 
penalty  and  the  principal  sum  are  the  same,  the  instrument, 
according  to  its  legal  effect^  is  a  single  billy  and  it  should  be 
treated  accordingly,  both  in  the  manner  of  suing  upon  it,  and 
in  the  judgment  to  be  entered,  which  latter  should  be  for  the 
amount  of  the  bond,  with  interest  from  the  time  of  payment. 
(Fleming  v.  Toler,  7  Grat.  316.) 

And  in  any  action  ^^  a  penalty j  for  the  non-performance 
of  a  condition,  covenant,  or  agreement,  the  plaintiff,  (as  by 
8  &  9  Wm.  Ill,  c.  11),  may  assign  as  many  breaches  as  he 
thinks  fit,  and  shall  in  his  declaration^  &c.,  assign  the  specific 
breaches  for  which  the  action,  <fec.  is  brought,  (at  common 
law  the  rule  against  duplicity  of  pleauing  confined  him  to 
one  only),  and  the  jury  having  ascertained  the  damages,  judg- 
ment is  to  be  entered  ybr  the  penalty j  to  be  discharged  by  the 
payment  of  those  damages,  and  of  such  further  sums  in 
damages  as  may  afterwards  be  assessed  upon  a  scire  facias 
assigning  a  further  breach.  And  any  person  injured  may 
resort  to  such  scire  facias.  (V.  C.  1873,  c.  173,  §  17 ;  Acts 
1874-'5,  p.  68,  c.  77;  Bac.  Abr.  Oblig.  (F).)  But  it  is  a 
privilege  which  is  thus  conferred  for  a  future  claimant  under 
the  bond  to  resort  to  a  scire  facias.  It  is  not  an  obligation. 
Such  future  claimant,  or  the  same  party  claiming  damages 
for  subsequent  breaches,  may  have  recourse  to  a  separate  and 
independent  action  on  the  bond,  instead  of  to  the  scire  facias. 
(Sangster  v.  Com'th,  17  Grat.  135^'6 ;  V.  C.  1873,  c.  12,  §  7.) 

In  an  action  on  a  contract^  where  no  jury  is  enipannelled, 
judgment  is  to  be  entered  for  interest  on  the  principal  sum 
recovered,  from  the  time  the  principal  was  payable,  or  ex- 
pressly bore  interest,  until  payment.  And  where  a  jury  is 
empannelled,  we  have  seen  that  they  may  allow  interest,  or 
not,  at  their  discretion,  not  only  in  cases  of  contract  but  also 
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of  tort;  and  of  course  judgment  is  to  be  rendered  for  such  in- 
terest as  they  allow.     (V.  C.  1873,  c.  173,  §  14,  18.) 

It  may  be  stated  here,  although  not  specially  relevant  to 
this  particular  topic,  that  the  common  law  in  all  actions  of 
contract  inexorably  required  the  plaintifi'  to  prove  his  con- 
tract against  as  rtuiny  persons  as  he  alleged  it.  He  must  re- 
cover against  aU  or  none.  (Jenkins  v.  Hurt's  Com'r,  2 
Rand.  446 ;  Rohr  v.  Davis,  9  Leigh,  30 ;  Baber  v.  Cook,  &c.^ 
11  Leigh,  606.) 

This  principle  having  been  often  found  to  result  in  sub- 
stantial injustice,  has  been  modified  by  statute  in  Virginia, 
by  enacting  that,  in  actions  on  contract  against  several, 
although  the  plaintiff  may  be  barred  as  to  one  or  more,  yet 
he  may  have  judgment  against  such  of  them  as  he  would 
have  been  entitled  to  recover  if  rom  had  he  sued  them  only. 
(V.  C.  1873,  c.  173,  §  19.) 

But  this  act  applies  only  to  cases  in  which  some  of  the 
parties  are  discharged  upon  grounds  of  defence  mej'ely  per- 
sonal to  themselves,  as  infancy  or  bankruptcy,  or  that  they 
had  not  entered  i7ito  the  cofitract.  And  where  the  defence 
goes  to  the  foundation  of  the  entire  contract^  such  as  illegality 
or  failure  of  consideration,  the  case  remains  as  at  common 
law.  (Brown's  Adm'r  v.  Johnson,  13  Grat.  650;  Steptoe  v. 
Read,  19  Grat.  10;  MoiFett  v.  Bickle,  21  Grat.  280;  Bush  v, 
Campbell,  26  Grat.  428;  Muse  v.  Farmer's  Bank,  27  Grat. 
254.)  And  so  peremptory  and  exacting  is  this  still  subsist- 
ing rule  of  the  common  law,  that  if  one  of  several  joint  con- 
tractors upon  a  joint  action,  confesses  judgment^  there  can 
still  be  no  final  judgment  even  against  him,  until  the  issues 
as  to  the  other  defendants  are  disposed  of;  and  if  those  is- 
sues go  to  tJie  foundation  of  the  contract  as  to  all  the  parties 
to  it,  and  do  not  merely  discharge  the  defendants  who  have 
presented  them,  and  are  decided  against  the  plaintiff,  then 
no  judgment  can  ever  be  entered  upon  the  confession.  And 
this  principle  applies  not  only  to  joint  actions  upon  common 
law  securities,  but  also  upon  negotiable  securities,  notwith- 
standing the  statute,  (V.  C.  1873,  141,  §  11),  allowing  an  ac- 
tion of  debt  against  all  the  parties  thereto,  or  against  any  one 
or  any  intermediate  number  of  them.  The  proper  coai*se  in 
such  cases  is  to  record  the  confession  at  the  time  it  is  made, 
but  to  continue  the  cause  as  to  any  defendant  so  confessing 
judgment,  until  the  case  is  ready  for  a  final  judgment  as  to 
all.  That  final  judgment  will  be  against  all  the  defendants 
or  none;  and  against  all  the  plaintiff  will  recover  the  same 
amount  of  debt  and  costs,  or  he  will  recover  nothing.  (Bart. 
Pract.  128,  176 ;  Cases  supra.)  This  consequence,  however, 
does  not  follow,  if  in  pursuance  of  the  statute  just  cited,  the 
plaintiff  sues  all  the  parties,  and  upon  one  of  them  pleading 
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the  general  issue  of  nil  debet  verified  by  affidavit,  discon- 
tinues his  suit  as  to  him,  and  gets  judgment  by  default  as 
against  the  others ;  for  although  the  plea  puts  the  whole  de- 
claration in  issue,  and  would  admit  matter  to  be  proved 
under  it  which  would  go  to  the  foundation  of  the  contract, 
yet  it  does  not  necessarily  suppose  such  a  defence,  and  it 
ought  not  to  be  presumed  that  it  does.  (Muse  v.  Farmer's 
Bank,  27  Qrat.  266-'7.) 

Joint  actions  for  torts  stand,  as  we  have  elsewhere  seen, 
upon  a  different  footing,  tort-feasors,  however  sued,  being 
liable  severally  as  well  as  jointly.  But  although  the  plain- 
tiff may  take  a  separate  judgment  against  some  of  the  de- 
fendants in  such  an  action,  he  cannot  have  mgre  than  one 
satisfaction ;  and  if  he  continues  to  prosecute  the  rest,  he 
ought  to  enter  a  cesset  executio  as  to  the  first,  until  a  trial  is 
had  as  to  the  other  defendants.  And  then  the  plaintiff  may 
elect  against  which  of  them  he  will  take  his  final  judgment, 
and  enter  a  nolle  prosequi  as  to  the  rest ;  if  he  omits  to  do 
so,  his  suing  out  an  execution  determines  his  election  to  look 
to  the  execution- defendant,  or  defendants  alone.  (Bart. 
Pract.  262-'3  ;  Ammonett  v.  Harris,  1  H.  &  M.  496 ;  Crane 
V.  Humberston,  3  Cro.  (Jac.)  118  ;  Hill  v.  Goodchild,  6  Burr. 
2790.) 
3°.  The  Doctrine  Touching  the  Costs  of  the  Suit. 

Upon  judgment,  in  most  actions,  whether  upon  issue,  or  by 
default,  confession,  <&c.,  it  has  long  formed  a  part  of  the 
sentence,  that  the  defendant  or  plaintiff  shall  recover  his 
costs  of  suit  or  defence ;  which  costs  it  is  the  practice  in 
England  to  have  taxed  by  an  officer  of  the  court  at  the  time 
when  the  judgment  was  given.  (St.  PL  110;  Id.  (Tyler's  Ed.) 
137.) 

At  common  law  no  costs  were  allowed,  the  amercement  of 
the  vanquished  party  being  his  only  punishment.  They  were 
first  allowed  eo  nomdne  by  the  statute  of  Gloucester,  6  Edw. 
I,  c.  1,  to  plaintiffs,  although  even  at  common  law  in  actions 
for  damages,  the  jury  were  accustomed  to  compute  the  costs 
as  part  of  the  damages.  But  no  costs  were  allowed  the  de- 
'  fendant  in  any  shape,  till  the  statutes  23  Hen.  VIII,  c.  11 ; 
4  Jac.  I,  c.  3 ;  8  <fe  9  Wm.  Ill,  c.  11 ;  4  &  5  Anne,  c.  16, 
which  very  equitably  gave  the  defendant  the  same  costs  as 
the  plaintiff  would  have  had  in  case  he  had  recovered.  (3 
Bl.  Com.  399 ;  2  Tidd's  Pract.  945.) 

The  king  in  England  neither  pays  nor  receives  costs;  but  the 
•exceptions  as  to  receiving  costs  are  so  numerous  as  well  nigh 
to  destroy  'that  branch  of  the  rule.  (3  BL  Com.  400,  &  n 
(13).)  It  is  an  established  principle,  that  the  United  States 
pay  no  costs,  although  when  successful  they  recover  them. 
(The  Antelope,  12  Wheat.  646 ;  U.  States  v.  Hooe.  3  Cr. 
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73;  U.  States  v. 'Barker,  2  Wheat.  395.)  And  so  it  is  de- 
clared, that  in  no  case  shall  there  be  judgment  for  costs 
against  the  commonwealth,  although  she  too  has  no  scruple 
to  recover  thera.  (V.  C.  1873,  c.  204,  §  13 ;  Id.  c.  181,  §  16.) 
In  Virginia  also,  the  costs  down  to  the  rendition  of  the 
judgment  and  the  issuing  of  an  execution,  are  taxed  by  the 
clerk  of  the  court  where  the  judgment  is  rendered;  but  not 
at  the  time  when  the  judgment  is  given,  being  allowed  in  the 
judgment  by  the  general  designation  of  "  the  costs  by  him 
about  his  suit,  (or  about  his  defence^)  in  this  behalf  expended ;'' 
and  the  clerk,  computes  or  taxes  the  precise  amount  when- 
ever he  is  required  to  do  so,  either  for  the  purpose  of  includ- 
ing them  in  the  execution,  or  for  any  other  object.  As  for  the 
costs  attending  the  levying  of  an  execution,  or  selling  under 
it,  they  are  computed  by  the  sheriff  or  other  officer  who  car- 
ries the  execution  into  effect. 

The  rules  prescribed  by  statute  in  Virginia  which  govern 
the  recovery  of  costs,  and  determine  their  amount,  are  minute 
and  particular.     It  will  only  be  needful  to  state  their  general 
import ;  and  in  order  to  do  so  let  us  note,  (1),  The  rules  for 
awarding  costs  in  Virginia ;  (2),  The  doctrine  touching  the 
allowance  of   costs  against  a  personal  representative,  com- 
mittee of   a  lunatic,  &c. ;  (3),  The  doctrine  touching  the 
allowance  of  costs  in  frivolous  and  vexatious  suits ;  (4),  The 
privileges  to  poor  persons  touching  costs ;  and  (5),  Security 
for  costs ; 
W.  C. 
1*.  Bules  for  Awarding  Costs  in  Virginia. 
1®.  General  Rule  touching  Costs. 

The  general  rule  is,  that  costs  shall  be  awarded  to  the 
party  substantially  prevaiCingy  against  his  adversary,  even 
though  such  adversary  be  not  a  party  on  the  record,  if  the 
suit  bo  for  his  henefit.  Thus,  if  in  an  action  on  an  assigned 
bond,  in  the  name  of  the  assignory  for  the  benefit  of  the  as- 
signecj  the  suit  be  decided  for  the  defendant,  he  may  re- 
cover his  costs  against  the  assignee,  although  he  is  not  a 
partv  on  the  record  (V.  C.  1873,  c.  181,  §  8,  9 ;  Pates  v. 
St.  Clair,  11  Grat.  22.) 
2*.  Knles  for  Costs  on  Motions^  &c.,  and  in  Chancery  Causes. 
Upon  motions^  (other  than  for  a  judgment  for  money), 
and  upon  any  interlocutory  order  or  proceeding,  the  court 
may  give  or  refuse  costs  at  its  discretion,  unless  it  be  other- 
wise provided.  And  when  a  demurrer  is  sustained  to  a 
plea  in  abatement  (doubtless  any  dilatory  plea  ib  included), 
the  court  may  give  judgment  for  the  plaintiff,  with  full 
costs  to  the  time  of  sustaining  it,  (an  attorney's  fee  only 
excepted) ;  and  when  any  other  part  of  the  pleading  is  ad- 
judged insufficient,  it  n)ay  order  all  costs  occasioned  by 
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such  insafficient  pleading  to  be  paid  by  him  who  committed 
the  fault.     (V.  C.  1873,  c.  181,  §  4.) 

In  equity  the  costs  are  always  in  the  discretion  of  the 
court,  (V.  C.  1873,  c.  181,  §  10.)  And  in  every  case  in  an 
appellate  courts  costs  shall  be  recovered  in  such  court  by  the 
party  substantially  prevailing,  (V.  C  1873,  c.  181,  f  11.) 
Although  in  motions^  cfec,  and  in  chancery  causes^  costs 
are  thus  in  the  court's  discretion,  yet,  in  the  exercise  of  that 
discretion  there  is  seldom  a  deviation  from  the  general  rule, 
{in  other  cases  peremptory),  to  allow  them  to  him  who,  in 
^svhstance^  prevails. 

These  are  the  general  rules  touching  the  allowance  of 
costs.     It  will  be  proper  now  to  notice  some  special  cases. 
2*.  Doctrine  touching  Allowance  of  Costs  against  a  Personal 
Hepresentativey  Committee  of  a  Lunatic^  &c. 

Costs  awarded  against  a  personal  representative^  or  the 
•committee  of  a  lunatic^  or  of  a  convict  in  the  penitentiary, 
are  direc^ted  to  be  paid  out  of  the  estate  committed  to  such 
fiduciary;  unless  the  court  shall  enter  of  record,  that  if  he 
hBid  prudently  discharged  his  duty,  the  suit  or  motion  would 
not  have  been  brought  or  made,  and  then  the  costs  are  to  be 
paid  out  oi  such  fiduciary'* s  oion  estate,  (V.  C.  1873,  c.  173, 
I  20;  2  Lom.  Ex'ors,  382-'3,  500  &  seq.)  It  should  be  ob- 
served, however,  that  where  an  executor  sues  upon  promises 
alleged  to  be  made  to  himself,  and  fails  in  his  suit,  he  is  to 
pay  the  costs ;  to  be  levied  on  the  goods,  &c.,  of  the  testator,  in 
the  hands  of  the  executor,  if  so  much  he  has;  if  not,  then  of 
his  own  proper  goods.  (Thornton  v.  Jett,  1  Wash.  138 ; 
Hawkins  v.  Berkeley,  1  Wash.  204;  Carr  v.  Anderson,  2 
H.  &  M.  361.)  And  so  also  it  is,  as  is  believed,  as  to  costs 
in  case  of  an  action  against  an  executor  upon  a  cause  of  ac- 
tion arising  out  of  his  transactions  touching  the  estate. 

It  is  worth  while  to  observe  that,  where  a  personal  repre- 
sentative defendant  pleads  the  single  plea  of  "  fully  admin- 
istered," and  the  issue  is  found  for  him,  the  plaintiff  ought 
to  have  judgment  for  debt  and  costs  qwindo  acdderint, — ^that 
is,  when  assets  come  to  his  hands,  and  the  defendant  ought 
to  have  judgment  against  the  plaintiff  for  the  general  costs 
of  the  action.  And  if,  in  such  case,  the  defendant  person^ 
representative  pleads  fion-assumpsit,  and  "fully  adminis- 
tered," and  the  first  is  found  for  the  plaintiff,  and  the  second 
for  the  defendant,  the  judgment  ought  to  be  for  the  plain- 
tiff", for  his  debt  and  costs  quanao,  &c. ;  and  defendant 
ought  to  have  judgment  for  the  separate  costs  of  that  issue. 
And  lastly,  if  the  defendant  pleads  both  pleas,  and  the  plain- 
tiff declines  to  reply  to  the  plea  of  "fully  administered;"  or 
s  having  replied  to  it,  withdraws  his  replication  without  costs 

to  the  defendant,  and  the  first  issue  is  with  the  plaintiff,  he 
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ought'to  have  judgment  for  his  debt  and  costs  quando^  &c., 
and  the  defendant  is  not  entitled  to  any  costs.     (Timber- 
lake  V.  Benson,  2  Va.  Cas.  348.) 
8*.  Doctrine  touching  Allowance  of  Costs  in  Frivolous  and 
Vexatious  Suits. 

It  has  long  been  the  usage  by  statute  in  England,  and 
in  Virginia,  in  order  to  discourage  frivolous  and  vexatious 
suitSy  either  to  deny  costs  altogether,  or  to  limit  the  amount 
of  them  in  cases  where  tlie  verdict  of  the  jury  ascertains  a 
formal  cause  of  action  indeed,  but  one  so  trivial  as  clearly  to 
evince  that  spite  and  a  litigious  spirit,  rather  than  a  desire  to 
redress  a  real  injury,  prompted  the  action.  Our  statutes  at 
present  enact  one  provision  for  actions  ex  delicto^  and  an- 
other for  actions  ex  contractu, 

(1),  As  to  actions  ex  delicto. 

In  any  personal  action  not  on  contract^  if  a  verdict  be 
found  for  the  plaintiff  on  an  issue,  or  otherwise,  for  less  dam- 
ages than  $10,  he  shall  not  recover,  in  respect  to  such  ver- 
dict, any  costSy  unless  the  court  enter  of  record  that  the  ob- 
ject of  the  action  was  to  try  a  right  besides  the  mere  right 
to  recover  damages  for  the  trespass  or  grievance,  in  respect 
to  which  the  action  was  brought,  or  that  the  trespass  or 
grievance  wAavnlful  or  malicious.  (V.  0. 1873,  c.  181,  §  6.) 

(2),  As  to  actions  ex-contractu. 

In  any  personal  action  ex-C07itractUj  wherein  it  is  ascer- 
.  tained  that  less  is  due  to  the  plaintiff  than  twenty  dollars,  exclu- 
sive of  interest,  judgment  shall  be  given  for  the  defendant,  un- 
less the  court  enter  of  record  that  the  matter  in  controversy 
was  of  greater  value  than  twenty  dollars,  exclusive  of  interest, 
in  which  case  it  may  give  judgment  for  the  plaintiff  for 
what  is  ascertained  to  be  due  him,  with  or  without  costs  as 
to  it  may  seem  right.     (Y.  0   1873,  c.  181,  §  7.) 

Notwithstanding  the  comprehensiveness  of  this  last  pro- 
vision (being  made  applicable  to  any  personal  action  ex  con- 
tractu\  it  can  hardly  be  supposed  to  include  any  case  not 
cognizable  by  a  justice  of  tnepeace,  and  therefore,  not  ac- 
tions on  contracts  to  do  collateral  things.  (V.  C.  1873,  c. 
147,  §  1).  Nor  is  it  supposed  to  be  applicable  where  the 
amount  is  reduced  to  less  than  twenty  dollars,  exclusive  of 
interest,  not  by  payments,  but  by  set-offs.  (Larowe  v.  Hard- 
ing's Adm'r  2  Va.  Cas.  203 ;  Maitland  v.  McDearman,  1 
Va.  Cas.  131 ;  Ferguson  v.  Highley,  2  Va.  Cas.  255 ;  Pen- 
dred's  Adm'r  v.  Pendred,  2  Va.  Cas.  93  ;  1  Rob.  Prac.  (let. 
ed.)  18.)  Or  at  all  events,  in  such  cases  the  court  will 
doubtless  so  certify  as  to  carry  the  judgment  and  the  costs. 
4*.  Privileges  to  Poor  Persons  touching  Costs ;  to  sue  or  to 
defend  in  Forma  Pauperis. 

A  poor  person  may  be  allowed  hy  a  court  to  sue,  or  to  de- 
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fond  a  Buit  therein,  without  paying  fees  or  costs ;  whereupon 
he  shall  have  from  any  counsel  whom  the  court  shall  as- 
sign him,  and  from  all  officers,  all  needful  services  and  pro- 
cess, without  any  fees  to  them  therefor,  except  what  may  be 
included  in  the  costs  recovered  from  the  opposite  party. 
This  is  denominated  suing  (or  defending)  in  forrna  pauperis. 
(V.  C.  1873,  c.  181,  §  1.) 
6*.  Security  for  Costs. 

In  general  all  persons,  however  impoverished,  may  insti- 
tute and  defend  suits^  and  in  so  doing  may  require  the  ser- 
vices of  officers,  without  being  liable,  either  to  pay  for  such 
services  in  advance  or  to  give  security  to  pay  for  them. 
The  only  compensation  to  the  officer  is  that  he  has  the  pri- 
vilege of  collecting  his  fee  bills  like  taxes,  by  distress,  (V. 
C.  1873,  c.  180,  §  24);  subject  to  have  the  proceedings 
quashed  if  the  bill  contains  an  error,  (V.  C.  1873,  c.  180, 
§  20) ;  and  for  a  false  fee  bill  fraudulently  issued,  very 
heavy  penalties  are  denounced.  (V.  C.  1873,  c.  190,  §  21 ; 
Crim.  Synops.  147.) 

But  when  a  non-resident  of  the  State  is  plaintiffs  he  may 
be  required  by  the  defendant,  or  by  any  officer  of  the  court,  to 
give  security  for  costs,  on  pain  of  having  his  suit  dismissed. 

"In  any  suit,"  says  the  statute,  "(except  where  a  poor 
person  is  plaintiff),  there  may  be  a  suggestion  on  the  record 
in  court ;  or  (if  the  case  be  at  rules)  on  the  rule  docket,  by  a 
defendant,  or  any  officer  of  the  court,  that  the  plaintiff  is  not 
a  resident  of  this  State^  and  that  security  is  required  of  him. 
After  sixty  days  from  such  suggestion  the  suit  shall  be  dis- 
missed, unless  before  the  dismission  the  plaintiff  he  proved 
to  be  a  resident  of  the  State,  or  security  be  given  before  the 
court  or  clerk,  for  the  payment  of  the  costs  and  damages 
which  may  be  awarded  to  the  defendant,  and  of  the  fees  due 
and  to  become  due  in  the  suit,  to  the  officers  of  the  court.'* 
The  security  is  to  be  hy  bond  payable  to  the  CommonwealtA ; 
but  one  obligor  suffices  if  he  is  solvent.  And  the  court 
may,  on  motion  by  defendant  or  officer,  give  judgment  for 
as  much  as  he  is  entitled  to  by  virtue  of  said  bond.  (V.  O. 
1878,  c.  181,  §  2,  3 ;  Evans  v.  Bradshaw,  10  Grat.  207; 
Goodtitle  v.  tee,  1  Va.  Cas.  128.) 

The  rules  which  are  to  govern  the  clerk  in  the  taxing  of 
costs  will  be  found,  V.  C.  1873,  c.  181,  §  12  to  17 ; 

And  the  fees  of  officers,  Y.  C.  1873,  c.  180. 

See  in  regard  to  costs,  1  Rob.  Pr.  (1st  ed.)  889,  503 ;  2 
Tuck.  Com.  323. 

SSGTIOK  V. 

6*.  Change  of  Parties  by  Death  or  otherwise. 

At  common  law  the  death  of  either  party  pending  the  ao- 
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tion  (if  there  were  but  one  on  that  side),  abated  it.     It  is, 
however,  admissible  in  some  cases  to  revive  it     Other  circum- 
stances also  brins;  about  a  change  of  parties,  so  that  it  will  be 
well,  in  the  development  of  the  subject,  to  consider : 
(1),  The  circumstances  which  abate  the  action; 
(2),  When  the  cause  is  revivable  ; 
(3),  The  mode  of  reviving  actions  ; 
(4),  The  conseq-iiences  of  revivor  ; 
(5)y  The  consegruences  of  delay  in  reviving  ; 
W.  C. 
1®.  What  Circumstances  Abate  the  Action  ;  W.  C. 
1*.  General  Doctrine  touching  the  Circumstances  which  Abate 
the  Action. 

The  circumstances  contemplated  as  abating  the  action 
are  the  following,  (V.  C.  1873,  c.  169,  §  1):  (1),  Death; 
(2),  Marriage  of  a  wo^nan  ;  (3),  Insanity  ;  (4),  Conviction 
of  felony ;  (5),  Cessation  of  the  powers  of  the  personal  re- 
presentative, &c. 
W.  C. 
l^  Death, 

Where  there  is  but  one  party ^  plaintiff  or  defendant,  on  a 
side,  and  he  dies,  the  action  abates,  as  has  been  said ;  but 
it  is  admissible  to  revive  it  if  it  were  originally  main- 
tainable by  or  against  the  representative  of  the  decedent ; 
that  is,  if  it  be  a  personal  action  maintainable  by  or  against 
the  personal  representative^  and  if  a  real  or  mixed  action, 
by  or  against  the  heir  or  devisee.  (Davis  v.  Teays,  3  Q-rat.. 
270 ;  Ruffners  v.  Lewis,  7  Leigh,  742.)  The  action  of  un- 
lawful detainer,  however,  being  against  the  party  unlaw-^ 
fully  detaining  the  possession  of  lands,  is  not  in  its  nature 
capable  of  being  revived  as  to  the  defendant^  and  therefore 
the  death  of  the  defendant  terminates  the  proceeding. 
(Bart.  Pr.  125-'6 ;  Chapman  v.  Dunlap,  4  Grat.  36.)  But 
although  in  such  cases  no  judgment  for  possession  of  the 
land  can  be  awarded,  there  seems  to  be  no  reason  why,  by 
analogy  to  the  action  of  detinue,  the  cause  may  not  be  re- 
vived against  the  decedent's  personal  representative,  so 
that  there  may  be  a  judgment  for  costs  in  favor  of  the 
plaintiff.     (Bart.  Pract.  126.) 

As  to  personal  actions^  all  actions  ex-contract?^  are  main- 
tainable by  or  against  the  personal  representatives  of  the 
parties  to  the  contract,  and  are  therefore  revivable  by  or 
against  them. 

But  actions  ^r  torts  are  not  maintainable  by  or  against 
the  personal  representatives  of  the  parties  concerned  at 
common  law,  and  therefore  are  at  common  law  not  reviv- 
able, the  common  law  maxim  as  to  them  being,  ^^  actio  per^ 
sonalis  moritur  cum  perso?ia.^^     See  3  Bl.  Com.  302;  1 
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Saund.  216  a,  n  (1).  In  this  doctrine  innovations  have  bj 
degrees  been  introduced  by  statute,  until  it  is  at  length  es- 
tablished with  us  that  a  personal  representative  may  sue 
and  be  sued,  not  only  in  cases  of  contract^  but  also  in  ac- 
tions for  the  taking  or  carrying  away  any  goods^  or  for  the 
waste  or  destruction  of^  or  damjoge  to^  any  estate  of  or  by  his 
decedent,  (V.  C.  1873,  c.  126,  §  19,  20)  ;  and  even  in  ac- 
tions  for  bodily  injuries,  occasioned  by  the  wrongful  acty 
neglect^  or  default  of  any  person  or  corporation,  whereby 
death  is  caused.     (V.  C.  1873,  c  145,  §  7.) 

As  the  action  of  detinue  for  a  chattel  lies  against  an 
executor  or  administrator  as  such,  only  where  the  chattel 
actually  came  to  the  personal  representative's  possession, 
so  detinue  pending  against  a  decedent  at  his  death,  may 
be  revived  against  his  personal  representative  under  the 
statute  V.  C.  1873,  c.  126,  §  19,  20,  only  where  the  chattel 
demanded  actually  came  to  such  representative's  posses- 
sion. Hence,  in  a  scire  facias  against  a  personal  represen- 
tative in  such  case,  it  must  either  be  suggested  in  the 
scire  facias^  or  alleged  in  a  declaration  thereon,  that  the 
•chattel  came  to  the  personal  representative's  possession ; 
and  if  there  be  no  such  allegation,  no  judgment  can  be 

fiven  against  the  representative.  (1  Chit.  PI.  140 ;  1 
aund.  216  a,  n  (1);  Allen  v.  Harlan,  6  Leigh,  42;  Cat- 
lett  V.  Russell,  6  Leigh,  344 ;  Hunt  v.  Martin,  8  Qrat. 
578.)  And  it  may  be  remarked,  that  it  seems  that  judg- 
ment in  detinue  against  a  personal  representative  as  such, 
should  be  for  the  goods,  or  the  alternative  value,  against  the 
representative,  de  bonis  propriis^  and  for  the  damages  for 
detention,  both  in  the  decedent's  and  in  the  personal  repre- 
sentative's own  time,  de  bonis  testatoris^  or  intestati.  (Oat- 
lett  V.  Russell,  6  Leigh,  344.) 

Where  there  are  several  parties,  plaintiffs  or  defendants 
to  an  action,  and  one  of  them  dies,  the  suit  does  not  in 
general  abate  at  common  law,  but  survives  to  or  against  the 
survivors ;  and  this  is  the  rule  also  with  us  by  statute,  (V. 
C.  1873,  c.  159,  §  2.)  And  it  is  further  provided  by  sta- 
tute with  us,  that  '^  no  suit  shall  abate  as  to  a  party  sued 
jointly  with  another  who  shall  die  during  £he  pendency  of 
such  suit ;  but  in  all  cases  where  such  suit  would  have 
abated  before  the  passage  of  this  act,  the  same  shall  be 
revived  against  the  personal  representative  of  the  dece- 
dent, and  proceed  thencef oward  as  a  separate  action  against 
such  personal  representative,  as  though  such  decedent  had 
been  a  sole  defendants  (Acts,  1875-'6,  p.  11,  c.  12.)  By 
this  enactment,  the  necessity  and  expense  of  a  new  suit 
against  the  representative  of  the  decedent  are  saved;  but 
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the  Btatnte  does  not  make  any  action  revivable  which  was 
not  so  before. 

As  to  real  and  mixed  actions^  if  the  heir  or  devisee  has 
any  claims  to  the  land  in  controversy,  such  actions,  npon 
the  death  of  the  ancestor,  have  always  been  held  to  be  re- 
vivable by  or  against  him. 
2®.  Marriage  of  a  Feme. 

The  marriage  of  B,fein^  seems  at  common  law  to  abate 
tl\e  action ;  but  in  no  case  so  that  it  might  not  be  revived 
against  the  hasband,  or  by  him;  and  this  principle  is  re- 
cognized in  Virginia  by  statute.  (V.  0.  1873,  c.  169, 
1,4.) 
3*.  Insanity. 

Insanity  seems  at  common  law  to  abate  the  suit  likewise; 
but  it  is  always  revivable  by  or  against  the  party's  comr 
Tnittee^  who  has  charge  of  his  estate ;  and  so  it  is  in  Vir- 
ginia.    (V.  C.  1873,  c.  169,  §  1,  4.) 
4®.  Conviction  of  Felony. 

VHien  a  peraon,  other  than  a  married  woman,  is  sen- 
tenced t6  the  penitentiary  for  more  than  a  year,  the  con- 
vict's estate  is  committed  by  the  county  or  corporation 
court  of  the  county  or  corporation  wherein  his  estate,  or 
some  part  thereof,  may  be,  to  a  person  selected  by  the 
court,  who  is  to  manage  the  estate  during  the  convict's 
confinement,  with  nearly  the  powers  of  an  administrator, 
(V.  C.  1873,  c.  206,  §  6  &  seq);  and  actions  by  and  against 
the  convict  must  be  brought  and  revived  by  and  against 
such  committee.  (V.  C.  1873,  c.  169,  §  1,  4  ) 
5®.  Cessation  of  the  Powers  of  a  Personal  representative,  or 
Committee  of  a  Lunatic  or  Convict. 

Such  a  state  of  things  obviously  demands  the  introduc- 
tion of  new  parties  in  place  of  those  whose  powers  are  ex- 
pired, for  which  our  statute  accordingly  makes  provision. 
(V.  C.  1873,  c.  169,  §1,4.) 
2*.  Exceptions  to  the  General  Doctrine  touching  the  Abate- 
ment of  Actions ;  W.  C. 
1®,  Where  the  Event  which  abates  the  Action  occurs  after 
Verdict  and  before  Jvdgment. 

"Judgment,"  says  the  statute,  "may  be  entered  as  if  the 
event  had  not  occurred."     (V.  C.  1873,  c.  169,  §  1.) 
2*.  Where  there  are  several  Parties  on  the  side  on  which  the 
event  occurs. 

In  case  of  deaths  the  suit  proceeds  by  or  against  the  sur- 
vivors; and  the  same  provision  seems  to  be  by  the  statute 
inadvertently  applied  to  aU  the  events  which  abate  an  ac- 
tion ;  but  it  would  seem  in  all  the  other  cases  besides 
death,  the  new  parties,  husband,  &c.,  ought  to  be  intro- 
duced, and  the  suit  proceed  against  the  new  parties  and 
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the  survivors  in  conjunction.     Sed  quasre^  as  to  the  com- 
mittees of  lunatics  and  convicts.     (V.    C.  1873,  c.  169, 

§2.)        _  , 

8*.  In  a  Suit  in  Equity^  where  the  number  of  parties  exceeds 
thirty. 

If  any  one  jointly  interested  with  others  dies  or  mar- 
ries, the  court  in  its  discretion  may  nevertheless  proceed^ 
if  all  classes  of  interests  in  the  case  are  repreeented^  and 
no  one  will  be  prejudiced.     (V.  C.  1873,  c.  169,  §  9.) 
2*.  When  the  Cause  is  Kevivable,  especially  in  Case  of  Death. 

This  has  been  already  explained,  arde^  p.  793-'4. 
3®.  Mode  of  Reviving  Actions ;  W.  C. 
1*.*  The  Nature  of  the  Process  to  Revive  Actions;  W.  C. 
1*.  Process  to  Substitute  a  New  Plaintiff;  W.  O. 
1'.  Process  to  Substitute  a  New  Plaintiffs  at  the  instance  of 
a  Successor  of  the  Plaintiff. 

See  V.  C.  1873,  c.  169,  §  4 ; 
W.  C. 
1«.  Writ  of  Scire  Fada^. 

A  writ  of  scire  facias  may  be  issued  iti  the  name  of 
the  commonwealth,  addressed  to  the  sheriff,  &c.,  and  bear- 
ing teste  by  the  clerk  of  the  court,  reciting  the  pendency 
of  the  suit,  the  death  of  the  plaintiff,  and  the  qualifica- 
tion of  his  personal  representative,  and  commanding  the 
sheriff,  &c.,  to  Tnake  known  to  the  defendant  that  he 
be  at  rules,  or  before  the  court,  on  a  day  designated,  to 
show  cause,  if  any  he  can  show,  why  the  action  should 
not  be  proceeded  with  in  the  name  of  such  personal  re- 
presentatives, &c.     (Rob.  Forms,  7 ;  V.  C.  1873,  c.  169> 

2«.  Motion  to  Revive. 

Instead  of  a  writ  of  scire  facias^  the  law  allows  the  re- 
vival to  take  place  upon  the  motion  of  the  plaintiff's  suc- 
cessor, without  even  notice  of  the  motion.     (V.  C.  1873> 
c.  169,  §  4.) 
2'.  Process  to  Substitute  a  New  Plaintiffs  at  Defendant's  In- 
stance. 

At  the  defendant's  instance,  the  revival  can  take  place 
only  by  means  of  the  writ  of  scire  fa^na^,     (V.  C.  1873, 
c.  169,  §  4.) 
2*.  Process  to  Substitute  a  New  Defendant 

Whether  the  substitution  is  to  be  made  at  the  instance 
of  the  plaintiff  or  defendant,  it  can  be  effected  only  by  a 
writ  of  scire  facias.     (V.  C.  1573,  c.  169,  §  4.) 
2*.  Mode  of  Obtaining  Process  to  Revive. 

In  any  stage  of  any  case,  a  scire  facias  may  be  sued  out. 
The  clerk  of  the  court  in  which  the  case  is  may  issue  such 
scire  facias  at  any  time,  and  an  order  may  be  entered  at 
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Tides  for  a  case  to  proceed  in  the  name  of  the  proper  party, 
although  the  case  be  on  the  court  docket.     (V.  0.  1873,  c. 
159,  §  6.) 
4°.  Consequences  of  Revival  of  the  Action ;  W.  C. 

1*.  The  New  Party  (except  in  an  appellate  court)  is  entitled 
to  a  contimiancey  and  may  amend  the  pleadings. 

This  rule  is  obviously  necessary  to  enable  the  new  party 
to  acquaint  himself  with  the  cause,  and  to  prepare  for  a  trial 
of  it.  In  an  appellate  court  no  such  preparation  is  to  be 
made,  and  hence  by  statute  no  indulgence  as  of  rights  can  be 
insisted  on  there.     (V.  C.  1873,  c.  169,  §  4.) 

2*.  Where  the  Party  whose  Powers  as  Personal  Bepresenta- 
tive,  &c..  Cease,  is  Defendant. 

Plaintiff  may  proceed  to  final  judgment  against  him,  but 
not  against  him  and  his  successor  too.     (V.  C.  1878,  c.  169, 

§6.) 
5®.  Consequences  of  Delay  in  Reviving  the  Action. 

If  the  party  to  be  substituted  for  the  plaintiff  does  not 
move  to  substitute,  or  apply  for  a  scire  facias^  at  or  before 
the  second  term  of  the  court  next  after  that  at  which  there 
has  been  made  on  the  record  a  suggestion  of  the  fact  making 
revival  proper,  the  plaintiff's  suit  shall  be  discontinued,  un- 
less good  cause  be  shown  to  the  contrary.     (V.  C.  1873,  c. 

169,  §  7.) 

Skotion  vi. 

6^.  Causes  neglected  by  the  Parties, 

Any  court  in  which  is  pending  any  case  wherein,  for  m,ore 
than  seven  years^  there  has  been  no  order  or  proceeding  but  to 
continue  it,  may,  in  it«  discretion,  order  such  case  to  be  struck 
from  its  docket,  and  it  shall  thereby  be  discontinued.  The 
court  may  direct  such  order  to  be  published ;  and  every  such 
case  may  be  reinstated  on  motion,  within  one  year  from  the 
date  of  such  order,  but  not  after.     (V.  C.  1873,  c.  169,  §  8.) 

SscrnoN  vii. 
7^  Writ  of  Execution. 

After  judgment  the  successful  party  is  in  general  entitled 
to  executiony  in  order  to  put  in  force  the  sentence  that  the  law 
has  given. 

For  this  purpose  he  sues  out,  at  common  law,  any  one  of 
several  writs,  to  which  others  have  been  added  by  statute  in 
England,  although  with  us  the  number  is  greatly  and  incon- 
veniently reduced.  Like  the  judgment,  writs  of  execution  are 
supposed  to  be  actually  awarded  in  court  \  but  they  are  sued  at 
pleasure  after  judgment,  out  of  the  proper  ofSce,  which  with 
ns  is  the  clerk's  office  of  the  court  where  the  judgment  was 
obtained.  (St.  PI.  106 ;  Id.  (Tyler)  141 ;  3  BL  Com.  412,  &c; 
Bac.  Abr.  Execution.) 
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Let  us  take  notice  of,  (1),  The  circumstances  under  which 
an  execution  issues ;  (2),  The  several  Bort«  of  execution,  prior 
to  Ist  July,  1850  ;  and  (3),  The  several  sorts  of  execution  in 
Virginia  since  1st  July,  1860. 
W.  C. 
1®.  The  Circumstances  under  which  an  Execution  Issues. 

The  consideration  of  the  circumstances  under  which  an  ex- 
ecution issues  will  oblige  us  to  note  (1),  The  cases  in  which 
an  execution  may  issue ;  (2),  Within  what  period  it  may  is- 
sue ;  (3),  The  conformity  of  the  execution  to  the  Judgment, 
and  quashing  the  same ;  (4),  The  effect  in  respect  to  execu- 
tions of  change  of  parties  by  death ;  (5),  Whence  execution 
is  issued;  (6),  To  what  officer  addressed,  and  wliither  re- 
turned; and  (7),  Doctrine  touching  additional  executions; 
W.  C. 
1^.  In  what  Cases  an  Execution  may  Issue. 

At  common  law  an  execution  is  a  writ  employed  to  en- 
force the  judgment  of  a  court  of  law.  The  courts  of  equity, 
independently  of  statute,  have  only  the  process  ofconternpij 
(summons,  attachment,  sequestration,  &c.)  to  compel  parties 
to  submit  to  their  decrees.  And  they  use  that  process  still, 
and  in  the  nature  of  things  can  use  none  other,  for  certain 
classes  of  decrees :  e.  g,  decrees  not  to  pay  money  nor  to 
deliver  property,  but  to  do  some  collateral  thing;  as  for  ex- 
ample, to  execute  a  deed,  to  cancel  a  writing,  to  forbear  to 
make  a  publication,  and  the  like.  But  when  the  decree  is 
for  the  payment  of  money,  or  the  delivery  of  property,  it  is 
a  matter  of  some  surprise  that  the  legislature  should  have 
been  so  slow  to  adopt  for  the  court  of  chancery,  the  prompt 
and  convenient  writs  of  execution  so  long  familiar  to  the 
courts  of  common  law.  In  England  this  is  believed  not  to 
have  been  yet  done;  but  in  Virginia,  we  have  had  for  many 
years,  a  provision  by  statute  declaring  tliat  "  a  decree  for 
landf  or  specific  personal  property^  and  a  decree  or  order 
requiring  the  payment  of  money ^  ^\i9\\  have  the  effect  of  a 
judgment  for  such  land,  property  or  money,  and  be  em- 
braced by  the  word  "  judgment,"  when  used  in  the  provi- 
sions touching  the  enforcement  of  decrees,  orders  and  judg- 
ments ;  but  a  party  may  proceed  to  carry  into  execution  a 
decree  or  order  in  chancery  other'  than  for  the  payment  of 
money,  as  he  might  have  done  independently  of  statute. 
(V.  C.  1873,  c.  182,  §  1 ;  Id.  c.  133,  §  20  &  seq;  Windrum 
V.  Parker;  2  Leigh,  361.) 

Executions  with  us,  therefore,  issue  from  courts  of  law  to 
enforce  their  judgments^  and  from  courts  of  ch^ancery  to  en- 
force their  decrees  for  the  delivery  of  property^  real  or  per- 
sonal, or  for  lX\e  payment  of  money. 
2\  Within  what  Period  Execution  may  issue. 
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Regularly,  "an  execution  does  not  issue  until  after  the  ad- 
journment of  the  court;  but  any  court  is  with  us  allowed  by 
statute,  after  the  fifteenth  day  of  its  term,  to  make  a  gen- 
eral order  allowing  executions  to  issue  on  judgments,  and 
decrees  after  ten  days  from  their  date,  although  the  term  be 
not  ended.  And  for  fecial  cav^e^  it  may  in  any  particular 
case,  except  the  same  from  such  order,  or  allow  an  execu- 
tion thereon  at  an  earlier  period.  (V.  C.  1873,  c.  173,  §  21.) 
After  the  expiration  of  the  term  no  order  of  court  is  re- 
quired, and  in  the  absence  of  directions  to  the  contrary,  ex- 
ecutions always  issue  as  soon  after  the  term  is  ended  as  may 
be.  The  attorney,  if  not  otherwise  instructed  by  his  client,, 
may  postpone  the  issue ;  may  direct  on  what  property  the 
execution  shall  be  levied ;  and  may  control  the  proe^editgs 
after  levy.  Payment  to  the  attorney  by  the  debtor  or 
officer  will  be  good ;  but  without  special  authority  the  at- 
torney can  neither  compromise  nor  assign  a  claim ;  nor  re- 
ceive in  payment  anything  but  money;  although  in  a  gen- 
eral depreciation  of  currency,  when  none  other  is  in  circula- 
tion, instructions  from  the  client  to  collect  will  easily  be  pre- 
sumed to  imply  a  direction  to  collect  in  the  only  practicable 
currency.  (Bart.  Pract.  268 ;  Evans  v.  Grenhow,  16  Grat. 
169;  Smith  v.  Lambert,  7  Grat.  141;  Smock  v.  Dade,  6- 
Hand.  639;  Pidgeon  v.  Williams,  21  Grat.  251;  Johnson  v. 
V.  Gibbons,  27  Grat.  636-'7 ;  Hill  v.  Bowyer,  18  Grat.  364.) 

Executions  are  expected  properly  to  be  sued  out  within  a 
year  from  the  date  of  the  judgment,  yet  they  may  notwith- 
standing, in  many  cases,  be  obtained  afterwards,  (V.  C. 
1873,  c.  182,  §  12),  sometimes  by  means  of  a  writ  of  scire 
fdcias^  or  an  action  on  the  judgment,  and  sometimes  without 
any  process  thereon,  as  a  matter  of  course.  If  within  the 
year^  an  execution  isavss  (by  which  is  understood  its  being. 
made  out  and  signed  by  the  clerk^  ready  for  the  sheriff), 
other  executions  on  the  same  judgment  may  be  issued  with- 
out scire  facias;  or  sl  scire  facias  or  action  on  the  judgment 
may  be  brought,  within  ten  years  from  the  return-day  of  aa 
execution  on  which  there  is  no  return  by  an  officer,  or  with- 
in twenty  years  from  the  return-day  of  an  execution  on 
which  there  is  such  return;  except  that  where  the  scire 
facias  or  action  is  against  the  personal  representative  of  a 
decedent,  it  shall  be  brought  within  five  years  from  the 
qualification  of  such  representative.  If  no  execution  has 
been  sued  out  within  toe  year,  it  is  necessary  to  employ  a 
sci7'e  faciaSj  or  an  action  in  order  to  obtain  one,  and  the 
limitation  to  either  is  ten  years  from  the  date  of  the  Judff- 
ment. 

But  if  the  execution  be  sued  out,  in  derogation  of  these 
provisions,  after  the  lapse  of  the  time  prescribed^  without; 
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any  previous  proceeding  by  writ  of  scire  facias  to  authorize 
it,  the  irregularity  does  not  make  the  execution  void,  but 
only  voidable.  It  may  be  quashed  or  set  aside  by  the  court 
whence  it  issued,  on  motion  of  the  defendant,  founded  on 
notice  to  the  plaintiff.  But  as  it  is  not  void,  it  cannot  be 
avoided  in  a  collateral  suit.  .  (Beal^  v.  Botetourt,  10  Grat. 
281.) 

In  computing  the  foregoing  limitations,  the  following 
periods  are  to  be  omitted,  viz: 

1,  The  time  between  January  1, 1869,  and  March  29, 1871 ; 

2,  The  time  during  which  the  right  to  sue  out  execution 
on  the  judgment  is  suspended  by  the  terms  thereof,  or  by 
legal  process,  such  as  injunction  or  writ  of  supersedeas  ; 

3,  The  time  of  any  disability  of  infancy,  coverture,  or  in- 
sanity, which  may  exist  when  the  right  to  sue  execution  ac- 
crued, and  the  period  above  designated  after  the  removal  of 
such  disability,  so  as  in  no  case  to  exceed  twenty  years  from 
the  right  accrued : 

4,  The  time  during  which  the  party  (supposing  him  to 
have  before  resided  in  Virginia),  has,  by  departing  there- 
from, or  by  absconding  or  concealing  himself,  or  by  any 
other  indirect  means,  obstructed  the  prosecution  of  the  right; 

5,  The  time  of  one  year  after  the  abatement,  arrest,  or  re- 
newal of  the  proceedings  to  enforce  the  judgment,  or  the  loss 
or  destruction  of  papers  in  such  proceedings,  the  same  having 
been  commenced  in  due  time: 

See  V.  C.  1873,  c.  182,  §  13;  Id.  c.  146,  9  18  to  22;  Hut- 
sonpiller's  Adm'r  v.  Stevens'  Adm'r,  12  Grat.  679. 
3*.  The  Conformity  of  the  Execution  to  the  Judgment,  and 
Quashing  the  same. 

The  execution  must,  of  course,  correspond  with  the  judg- 
ment, in  respect  of  amount^  parties^  cfec. ;  and  if  in  any  mate- 
rial particular  irregular  or  variant,  it  may  be  quashed^  after 
reasonable  notice  to  the  adverse  party,  by  the  court  whence  it 
issued,  or  if  that  were  the  circuit  courts  by  the  judge  in  va- 
cation. (V.  C.  1873,  c.  183,  §  40 ;  Beale  v.  Botetourt, 
10  Grat.  282 ;  Moss  v.  Moss,  4  H.  &  M.  293.) 

And  when  a  judgment  is  set  aside,  any  execution  faUs 
with  ity  without  an  express  order  to  quash  it.  (Charron  v. 
Boswell,  18  Grat.  216.)  It  is  worthy  of  observation  fur- 
ther, that  an  execution  is  not  to  be  quashed  on  the  ground 
that  before  it  issued,  money  was  tendered  in  payment  of  the 
judgment,  unless  the  tender  was  followed  by  the  payment  of 
money  into  court,  and  a  motion  to  enter  satisfaction  on  the 
record.  (Shumaker  v.  Nichols,  6  Grat.  592.)  Our  statutes 
are  particularly  strict  in  requiring  the  execution  to  conform 
to  the  judgment  in  respect  to  the  parties  thereto.  Thus  it  is 
declared  that  where  a  judgment  is  against  several  persons 
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jointly,  executions  thereon  shall  be  joint  against  them  all, 
(V.  C.  1873,  c.  183,  §  20.)  And  although  judgment  be  en- 
tered against  the  several  parties,  as  is  by  statute  allowed, 
at  different  times,  jet  when  judgment  is  entered  against  all, 
the  execution  is  to  follow  the  judgment,  and  include  all  the 
parties.     (Walker  v.  Oom'th,  18  Grat.  13.) 

The  execution  is  commonly  to  be  controlled  and  issued 
by  the  party  who  has  obtained  the  judgment,  and  its  regu- 
larity and  validity  are  to  be  objected  to  and  resisted  only 
by  the  party  against  whom  it  is  rendered.  But  where  a 
stranger  has  acquired  an  equitable  right  to  the  benefit  of  an 
execution,  or  to  the  property  on  which  it  is  levied,  he  may 
do  either  of  those  things,  always,  however,  in  the  name  of 
the  legal  party  to  the  process,  or  of  one  who  can  become 
such.  Kor  is  the  legal  party  allowed  to  intervene  to  de- 
feat or  obstruct  the  stranger*s  proceedings.  (Wallop  v. 
Scarburgh,  5  Grat.  1.) 

In  connection  with  the  issuing  of  executions,  it  may  be 
remarked,  that  where  a  decree  in  chancery  directs  land  to 
be  sold  unless  a  certain  sum  of  money  is  paid  by  a  day 
specified,  it  is  not  competent  to  the  clerk,  of  nis  own  auth- 
ority, to  issue  an  execution  on  the  decree,  without  an  order 
of  court.  (Shackleford  v.  Apperson,  6  Grat.  451^ 
4*.  Effect,  in  respect  to  Executions,  of  change  of  Parties  hy 
Death. 

The  effect  of  a  change  of  parties  by  death  or  marriage, 
(&c,j  after  judgment,  deserves  some  consideration  here.  If 
there  is  but  one  party,  plaintiff  or  defendant,  and  he  dies 
before  execution  issued,  the  judgment  must  be  revived  by 
scire  facias,  before  execution  can  be  sued  out.  (V.  C.  1873, 
c.  169,  §  4.)  If  there  are  several  plaintiffs  or  defendants, 
and  one  dies,  the  judgment  survives  as  to  the  survivors, 
and  execution  may  be  issued  at  once  for  or  against  them, 
(V.  0.  1873,  c.  169,  §  2,)  whilst  as  to  the  personal  repre- 
sentatives of  the  deceased  (or  in  a  real  or  mixed  action,  as 
to  the  heir  or  devisee,)  the  judgment  may  be  revived,  and 
execution  issued  by  means  of  an  action  upon  the  judgment, 
or,  as  is  presumed,  a  writ  of  scire  facias.  (V.  0.  1873,  c. 
141,  §  13 ;  Roane's  Adm'r  v.  Drummond's  Adm'r,  6  Rand. 
182.)  If  the  death  occur  after  the  execution  issued,  it  is  to 
be  levied  (being  in  its  nature  entire),  without  regard  to  the 
death,  as  if  all  the  parties  were  living.  (2  Tuck.  Com. 
341.) 

The  same  general  principles  apply  in  the  case  of  the  mar- 
riage of  a  feme  plaintiff  or  defendant,  or  in  case  of  a  change 
of  parties  otherwise.     (V.  C.  1 873,  c.  169,  §  4. ) 
5*.  Whence  Execution  should  be  issued. 

As  to  whence  the  execution  should  issue,  it  must  generally 
Vol.  rv.— fii 
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be  from  the  clerk's  office  of  the  court  which  pronounced  the 
judgment.  However,  the  statutes  provide,  that  when  any 
judgment,  decree,  or  order  of  a  county  court  is  reversed  or 
affirmed,  the  cause  shall  not  be  remanded  to  said  court  for 
further  proceedings,  but  shall  be  retained  in  the  circuit 
court,  and  there  proceeded  in,  unless  by  consent  of  parties^ 
or  for  cause  shown,  the  appellate  court  direct  otherwise,  (V. 
C.  1873,  c.  178,  §  25) ;  and  in  case  of  appeal  to  the  court 
of  appeals,  the  circuit  or  corporation  court  whence  the  cause 
came  shall  enter  the  decision  of  the  appellate  court  as  its 
own,  and  execution  may  issue  thereon  accordingly.  (V.  C. 
1873,  c.  178,  §  29.) 

6^.  To   what   Officer  Execution   should   be   Addressed,   and 
whither  Metumed. 

The  execution,  which  ruus  in  the  name  of  the  common- 
wealth, and  bears  teste  by  the  clerk  of  the  court,  may  be 
addressed  to  any  sheriff  or  sergeant  in  the  commonwealth, 
to  be  executed  within  their  respective  counties  or  corpora- 
tions, and  is  not  invalidated  by  being  directed  to  tk?  officer^ 
or  by  being  served  by  one,  when  addressed  to  another.  (V. 
C.  1873,  c.  166,  §  2 ;  Couch  v.  Miller,  2  Leigh,  549.)  It  is 
returnable  like  original  process,  within  ninety  days  after  its 
date,  to  the  court,  on  the  first  day  of  a  temij  or  in  the 
clerk's  office  to  the  first  Monday  in  a  month,  or  to  some 
rule-day^  (V.  C.  1873,  c.  166,  §  2) ;  and  although  original 
process  made  returnable  to  a  day  which  is  not  a  return-day 
IS  voidy  it  is  questionable  whether  an  execution  is.  (Shirley 
V.  Wright,  2  Lord  Kaym.  776 ;  Parsons  v.  Lloyd,  2  Wm. 
Bl.  846-'7;  Kyles  v.  Ford,  2  Rand.  4;  Hare  v.  Niblo,  4 
Leigh,  359.) 

7*.  Doctrine  Touching  Additional  Executions. 

A  party  is  not  restricted  to  one  execution  at  a  time.     At 
his  ovni  costs  he  may  have  at  once  as  many  as  he  pleases; 
but  of  course  he  is  entitled  to  but  one  satisfaction,  and  it  is 
therefore  at  his  perils  if  he  vexes  his  adversary  with  an  ex- 
ecution after  that  satisfaction  has  been   already  obtained. 
(V.   C.  1873,  c.  184,  §  18.)     And  it  should  be  carefully 
noted,  that  if  the  plaintiff  sue  out  a  second  execution  be- 
fore the  property  taken  by  virtue  of  the  first  is  disposed  of, 
he  waives  the  first  execution,  and  destroys  its  lien  on  the 
property.     (Eckhols  v.   Graham,  1  Call.  492;  McKey  v. 
Garth,  2  Eob.  33,  38 ;  Windrum  v.  Parker,  2  Leigh,  361.) 
2®.  The  Several  Sorts  of  JExecutions,  Prior  to  July  1,  1850. 
See  Bac.  Abr.  Ex'on,  (A),  (C),  &c. ;  3  Th.  Co.  Lit.  672. 
Previous  to  1st  July,  1850,  (when  the  Eevised  Code  of  1849 

to  ok  effect),  the  most  important  executions  in  Virginia  might 

be    thus  classified,  namely:  (1),  Executions  to  regain  posses- 
sion of  specific  property ;  (2),  To  compel  the  doing  of  some 
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specific  thing;  and  (3),  To  compel  the  payment  of  money; 
W.  C. 
1*.  Executions  to  Hegain  Possession   of  Specific  Property; 
W.  C. 
1®.  Executions  to  Kegain  Possession  of  Heal  Property;  W.  C. 
1'.  Writ  of  Habere  Fdcias  Seisinam. 

To  obtain  possession  of  a  freehold-.     (Bac.  Abr.  Ex' on, 
(C)  5.) 
2'.  Writ  of  Habere  Facias  Poseeesionem, 

•  

To  obtain  possession  of  a  term  for  years.     (Bac.  Abr. 
Ex  on,  (0)  6.) 
2**.  Executions  to  Hegain  Possession  of  Chattels. 

There  was  neither  at  common  law,  nor  with  us,  prior  to 
1850,  any  adequate  execution;  nothing  better  than  a  writ 
of  distrinffoSj  to  be  explained  in  the  sequel. 
2'*.  Executions  to  compel  the  Doing  of  some  Specific  Thing; 

W.  0. 
1*.  Writ  of  Quod  Nbcfimsntum  Am/yoeatur. 

This  writ  is  employed  in  order  to  cause  a  nuisance  to  be 
abated  or  removed. 

See  Jac.  Law  Dict'y,  Ex'on. 
2®.  Writ  of  Distringas. 

This  writ  commands  the  oflScer  to  distrain  the  party  by 
his  goods,  and  the  profits  of  his  lands,  until  he  shall  obey 
and  submit  to  the  judgment  of  the  court. 
See  Jac.  Law  Diet'y,  Ex'on. 
3*.  Executions  to  Compel  the  Paymertt  of  Money ;  W.  C. 
1®.  Writ  of  Capias  ad  Satisfaciendum. 

This  writ  commands  the  officer  to  take  defendants  hody^ 
and  keep  it  safely  (in  prison,  of  course,)  to  satisfy  the  plain- 
tiff of  his  judgment  and  costs.     (Rob.  Forms,  364.) 

It  lay  at  common  law,  only  at  the  suit  of  the  king.  By 
Stat.  13  Edward  I,  c.  11,  it  was  allowed  in  actions  of  ac- 
count; by  25  Edward  III,  c.  17,  in  actions  of  d^t  and  det- 
inue; by  19  Henry  VII,  c.  9,  in  actions  of  trespass  on  the 
case^  and  by  23  Henry  VIII,  c.  14,  in  actions  pf  trespass. 
(Bac.  Abr.  Ex'on,  (C/S;  3  Bl.  Com.  414  &  seq.) 

The  writ  of  capias  ad  satisfaciendum  was  virtually  abol- 
ished by  the  Code  of  1849.     (V.  C.  1873,  c.  184,  §  1,  2, 
&  n  ♦.) 
2*.  Writ  of  Fieri  Facias. 

This  writ  commands  the  officer  to  cause  the  amount  of 
the  judgment,  with  interest  and  costs,  to  he  made  out  of  the 
goods  and  chattels  belonging  to  the  defendant.  (Kob. 
Forms,  389  &  seq.) 

It  seems  to  have  existed  at  common  law,  (Bac.  Abr. 
Ex'on,  (C)  4 ;  2  Keeve's  Hist.  Eng.  Law,  187 ;  8  Bl.  Com. 
417  &  seq.) 
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3*.  Writ  of  Levari  Facias. 

This  writ  commands  the  officer  to  cause  the  amoont  of 
the  judgment,  with  interest  and  costs,  to  he  levied  out  of 
the  defendant's  goods  and  t\i%  profits  of  his  lands. 

It  seems  to  have  existed  at  common  law.  (Bac.  Abr. 
Ex'on,  (C)  4.) 

The  Code  of  1849  enacts  that  "no  writ  of  levdri  facias 
shall  be  issued  hereafter,"  that  is,  after  1st  July,  1850. 
(V.  C.  1873,  c.  183,  §  21.) 

The  abolition  of  this  writ  was  of  little  consequence.    So 
far  as  it  related  to  chattels,  it  was  not  more  effective  than 
a  fieri  fada^;  and  as  regards  lands,  it  was  a  less  expedient 
execution  than  the  elegit. 
4«.  Writ  of  Elegit 

This  writ,  as  it  existed  prior  to  1850,  commands  the  of- 
ficer to  put  the  plaintiff  in  possession  of  the  defendant's 
chattels,  (except  beasts  of  the  plough)  at  a  valuation  to  be 
made  by  a  jury;  and  if  the  debt  is  not  thereby  satisfied,  to 
cause  to  be  delivered  to  him  by  reasonable  extent,  at  an 
annual  rent,  to  be  also  determined  by  a  jury,  one-half  of 
the  defendant's  yre^AoZe^  lands,  to  hold  until,  at  the  rent  as- 
sessed, the  residue  of  the  judgment,  with  interest  and  costs, 
shall  be  discharged.     (Bob.  Forms,  371,  343.) 

The  writ  of  degit  did  not  exist  at  common  law.  It  would 
have  been  repugnant  to  feudal  policy,  which  did  not  ad- 
mit of  the  alienation  of  lands.  It  was  given  by  13  £dw. 
I,  c.  18.  See  1  R.  0.  (1819),  p.  525 ;  Bac.  Abr.  Ex'on, 
(C)  2. 
2^,  The  several  sorts  of  Execution  in  Virginia,  since  1st  July, 
1850. 

In  explaining  the  existing  law  in  Virginia,  touching  execu^ 
tions,  a  similar  classification  will  be  adopted  as  prior  to  the 
1st  July,  1850,  omitting  any  mention  of  those  executions 
which  have  been  designated  as  abolished.  Some  explanation 
of  the  writ  of  elegit,  however,  will  be  given ;  for  although  at 
present.abolished,  it  cannot  be  supposed  but  that  so  useful 
And  convenient  a  process  will  ere  long  be  reinstated. 

It  should  be  remarked,  (having^  been  omitted  in  its  proper 
place),  that  although  the  writ  of  capias  ad  satisfaciendu7n. 
At  the  pleasure  of  the  creditor,  has  been  abolished  as  above 
described,  yet  the  defendant  may  still  be  arrested  by  order 
of  a  commissioner  in  chancery,  and  by  thus  attaching  his  per- 
son, be  compelled  to  answer  fully,  and  to  the  satisfaction  of 
the  commissioner,  the  interrogatories  of  the  creditor  touch- 
ing his  property,  and  to  convey  the  same,  and  deliver  posses^ 
«ion  thereof,  in  order  to  satisfy  the  judgment,  (V.  C.  1873,  c. 
184,  §  5  to  8) ;  and  if  he  fail  to  answer  the  interrogatories,  or 
answer  evasively,  and  the  creditor  shows  by  affidavit  pro- 
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bable  cause  to  believe  that  he  is  ahout  to  quit  the  State^  unless 
forth^vith  apprehended,  he  may  be  arrested  by  order  of  such 
commissioner  in  chancery,  (before  whom  the  proceedings  to 
compel  the  discovery,  &c.,  are  had),  and  kept  in  jail  until 
proper  answers  are  filed,  and  proper  conveyances  and  delivery 
of  the  property  be  made,  or  until  the  court,  or  a  circuit  judge 
shall  direct  his  discharge.     (V.  C.  1873,  c.  184,  §  8.) 

The  doctrine  touching  executions  under  the  present  code 
may  be  presented  according  to  the  analysis  following,  viz: 
(1),  Executions  for  specific  property;  (2),  Executions  to  com- 
pel the  doing  of  some  specific  thing ;  (3),  Executions  to  en- 
force the  payment  of  money ; 
W.  C. 

1*.  Executions  for  Specific  Property;  W.  C. 
1*.  Executions  to  Regain  the  Possession  of  Peal  Property; 
W.  C. 
1'.  Writ  of  Habere  Facias  Seisinam. 

To  regain  possession  of  a  freehold.     (Bac.  Abr.  Ex'on, 
(C)  5.) 
2'.  Writ  of  ITaiere  Facias  Jhssessionefn, 

To  regain  possession  of  a  term  for  years.    (Bac.  Abr. 
Ex'on,  (C)  5.) 
8'.  Writ  of  Possession. 

Our  statutes  (enacted  in  the  revisal  of  1849),  declare 
that  on  judgments  for  the  recovery  of  specific  property, 
real  or  personal^  a  unit  of  possession  may  issue  for  the 
specific  property,  which  shall  conform  to  the  judgment  as 
to  the  description  of  the  property,  and  the  estate,  title,  or 
interest  recovered ;  and  there  may  be  also  issued  a  writ  of 
fieri  facias  for  the  damages  or  profits,  and  costs.  (V.  C. 
1873,  c.  183,  §23.) 

The  former  writs  of  hah.  fac.  seis,  and  hoi.  fac.  pos. 
not  being  abolished,  are  presumed  to  be  reserved,  along 
with  other  writs  remedial  and  judicial^  given  by  the  com- 
mon law,  or  by  any  act  of  parliament  prior  to  4  Jac.  I, 
not  local  to  England,  &c.     (V.  C.  1873,  c.  15,  §  1,  2.) 
2*.  Executions  to  Regain  the  Possession  of  Specific  Personal 
Property;  W.  0. 
1'.  Writ  of  Distrinagas, 

This  writ  commands  the  officer  to  distrain  the  defen- 
dant hy  hi^  lands  and  chattels^  so  that  he  deliver  to  the 
plaintiff  the  chattels  for  which  the  latter  has  in  the  action 
of  detinue  obtained  a  judgment  against  him.  (Rob. 
Forms,  366.) 

The  common  law  allows  no  other  or  better  execution 
than  this  to  give  effect  to  the  action  of  detinue.  Sup- 
posing the  defendant  to  have  no  lands,  and  to  be  pos- 
sessed of  no  chattels  save  those  ascertained  by  the  judg- 


806  VINDICA.TINO,  ETC.,  RIGHTS  VIOLATED.  [bOOK  IV. 

ment  to  be  the  property  of  the  plaintiff,  he  might  set  his 
adversary  at  defiance,  and  might  remain  indefinitely  in 
the  enjoyment  of  the  plaintiff's  goods.  The  very  simple 
and  obvious  expedient  of  taking  from  the  defendant  the 
goods  found  to  belong  to  the  plaintiff,  and  restoring  them 
specifically  to  the  rightful  owner,  was  only  resorted  to  in 
1850,  although  an  ineffectual  and  very  awkward  attempt 
to  achieve  the  same  result  had  been  made,  by  act  of 
March,  1839.  (Jac.  Law  Diet.  Ex'on.) 
2'.  Writ  of  Possession. 

The  statute  allowing  the  vmt  of  possession  being  ap- 
plicable as  well  to  lands  as  to  chattels,  (although  far  more 
needed  as  to  the  latter,  the  common   law  executions  in 
order  to  regain  possession  or  seisin  of  lands  having  been 
very  satisfactory),  has  been  already  stated.     See  Ante,  p. 
803;  V.  C.  1873,  c.  183,  §  23. 
2"*.  Executions  to  Compel  ike  Doing  of  some  Specific  Thing ; 
W.  C. 
1®.  Writ  of  Quod  Nocum^ntum  Am^oveatur. 

This  writ  is  employed  in  order  to  abate  and  remove  a 
nuisance.     (Jac.  Law  Diet.  Ex'on.) 
2®.  Writ  of  Distringas. 

In  the  nature  of  things  there  cannot  be  a  more  satisfac- 
tory and  eflicient  means  than  the  writ  of  distringas  to 
oblige  a  party  to  comply  obediently  with  the  order  of  a 
court  touching  the  doing  of  a  specific  thing  other  than  the 
payment  of  money,  save  only  where  the  order  or  judgment 
determines  the  right  and  title  of  specific  property,  real  or 
personal,  to  be  in  the  plaintiff.  It  is  true  that  thecourts 
of  law  do  not  often  have  occasion  to  make  such  orders;  but 
it  is  diflicult  to  imagine  why,  if  they  should  be  called  on  to 
make  an  order  of  that  kind,  they  should  be  denied  the  best 
and  the  ancient  means  of  compelling  obedience  to  it.  Yet  our 
legislature  has  thought  fit  to  enact  that  no  writ  of  distrinr 
gas  shall  be  issued,  except  on  a  judgment  for  specific  per- 
sonal property.  (V.  C.  1873,  c.  183,  §  21.  See  3  Bl. 
Com.  413.)  In  case  of  such  a  judgment  it  is  provided 
that  the  plaintiff  may,  at  his  option,  have  fieri  facias^  for 
the  alternative  value  of  the  chattel  recovered,  (instead  of  a 
writ  of  possession,)  and  the  damages  and  costs.  Or  he 
may  have  a  writ  of  distringas.  And  if  a  distringas  issue, 
the  court,  on  the  motion  of  either  party,  may  order  it  to 
be  superseded  as  to  the  specific  thing,  and  to  be  executed 
in  lieu  thereof,  for  the  alternative  value.  (V.  0. 1873,  c. 
183,  §  24,  25.) 
8*.  Executions  to  Compel  the  Payment  of  Money. 

Executions  to  compel  the  payment  of  money  are  incom- 
parably the  most  frequently  called  into  requisition,  and  the 
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learning  concerning  them  is  so  mnch  a  matter  of  almost  daily 
use  in  practice,  that  the  student  cannot  be  too  careful  to  make 
himself  master  of  the  subject.  We  have  now  in  Virginia 
but  a  single  writ  of  execution  directly  adapted  to  this  pur- 
pose, namely,  that  oi fieri  fdcias^  directed  against  the  debtor* e 
personal  choMde  in  possession  ;  the  writ  of  elegit^  whereby 
his  lands  were  subjected,  having  been  abolished  by  act  of 
1871-'2  !     (V.  C.  1873,  c.  183,  §  26.) 

But  notwithstanding  the  writ  of  elegit  has  thus  been 
abolished,  it  is  conceived  that  it  must  so  soon  be  restored, 
that  it  will  be  expedient  to  notice  it ;  besides  that,  questions 
connected  with  it  must  linger  for  years  in  the  courts  of 
Virginia. 

Any  great  detail,  however,  is  spared,  because  a  copious 
explanation  of  the  leading  doctrines  upon  the  subject  has 
been  given  in  2  Insts.  Com.  &  Stat.  Law,  284  &  seq. 
W.  C. 
1*.  Execution  of  Elegit. 

The  writ  of  elegit  derives  its  name  from  the  practice 
which  originally  prevailed,  of  accompanying  the  suiuff  of 
it  out  with  an  entry  on  the  record  that  the  plaintiff  hath 
chosen  (elegit)  to  charge  the  lands  of  the  defendant,  as  well 
as  his  goods. 

At  common  law  lands  (from  feudal  considerations)  were 
not  generally  liable  to  execution,  except  for  debts  due  the 
Crown.  But  Magna  Charta  (9  Hen.  Ill,  c.  1,)  having 
made  them  to  some  extent  alienable,  they  were,  by  13 
£dw.  I,  c.  18,  subjected  to  debts,  or  at  least  a  moiety  was, 
provided  there  were  not  personal  chattels  enough  (besides 
beasts  of  the  plough^  to  satisfy  the  judgment.  Accordingly 
the  execution  of  degit  was  directed  first  against  the  debtor's 
goods,  (with  the  exception  just  stated  of  oxen  and  heasts  of 
the  plough^  including  terms  for  years  in  lands,  (2  Tuck. 
Com.  375,)  and  if  that  were  insufficient,  then  one-half  of 
all  the  lands  whereof,  on  the  day  of  the  judgment,  or  after- 
wards, he  was  seised;  and  the  same  were  delivered  by  the 
sheriff  to  the  creditor,  at  a  valuation  made  by  a  jury  sum- 
moned for  the  purpose,  the  goods  as  his  own  absolute 
property,  and  the  lands,  until  at  the  annual  valuation  or 
rent  as  assessed  by  the  jury,  the  residue  of  the  debt,  after 
deducting  the  value  of  the  chattels,  should  be  discharged. 
(3  Bl.  Com.  418  ;  Bac.  Abr.  Ex'on,  (A)  and  (C),  2.) 

Down  to  July  1,  1850,  this  was,  with  scarce  a  variation, 
the  law  of  Virginia.  The  Code  of  1849,  however,  applied 
the  writ  to  lands  only^  omitting;  the  goods  altogether,  and 
caused  it  to  embrace,  not  only  a  moiety  of  the  freehold 
lands  of  the  debtor,  but  the  whole  of  his  lands,  leasehold 
as  well  as  freehold^ — "  all  of  the  real  estate  of  or  to  which 
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the  defendant  was  po^essed  or  entitled^  on  or  after  the 
date  of  the  judgment."     (V.  C.  1860,  c.  187,  §  2,  7  tolO.) 

The  statute  prescribes  the  form  of  the  writ,  and  also  the 
form  of  the  sheriff's  return,  including  the  inquisition  of 
th^  jury  as  to  the  annual  value  of  the  land  delivered  to  the 
plaintiff.     (V.  C.  1860,  c.  187,  §  8,  9.) 

The  effect  of  a  judgment  (or  decree)  for  money,  (in 
consequence  of  its  being  practicable,  by  means  of  a  writ 
of  elegit,  to  reach  and  subject  the  lands  of  the  debtor  to 
its  payment),  is  by  the  statute  declared  to  be  to  create  a 
lien  on  all  the  real  estate  of  or  to  which  the  debtor  was 
possessed  or  entitled,  at  or  after  the  date  of  the  jvdgrnerU; 
or  if  it  was  rendered  in  court,  at  or  after  the  commence" 
m£nt  of  the  term  at  which  it  was  so  rendered.  (V.  C. 
1860  c.  186,  §  6.) 

And  although  the  original  reason  and  source  of  the  lien 
of  the  judgment  has  been  abolished,  the  lien  itself  is  still 
retained  in  the  same  words  as  above  quoted  (V.  C.  1873, 
c.  182,  §  6.)  But  in  order  that  this  lien  may  continue  as 
against  a  purchaser  for  valxtable  consideration^  and  without 
notice,  it  is  required  that  the  judgment  shall  be  docketed 
in  the  clerk's  office  of  the  court  of  the  county  or  corporar 
tion  wherein  the  real  estate  is,  (or  if  it  be  within  the  city 
of  .Kichmond,  in  the  clerk's  office  of  the  chancery  court 
of  the  city),  within  sixty  days  after  the  date  of  such  judg- 
ment, or  fifteen  days  before  the  conveyance  of  the  land  to 
such  purchaser.  (V.  C.  1873,  c.  182,  §  3, 4 ;  Acts,  1876-7, 
p.  270,  c.  260.)  And  it  may  be  observed,  that  a  like 
prudent  policy  is  adopted  in  regard  to  most,  if  not  all, 
liens  on  lands,  namely,  to  require  them  to  he  registered. 
Thus  a  lis  pendens,  and  an  attachment  against  a  non-resi- 
dent, operate  no  lien  as  against  a  purchaser  without  actual 
notice,  unless  they  are  respectively  docketed  in  the  clerk's 
office  of  the  court  of  the  county  or  corporation  where 
the  land  lies.     (V.  C.  1873,  c.  182,  §  5.) 

The  lien  of  a  judgment  has  long  been  regarded  as  a  pro- 
per subject  of  equity  cognizance,  a  lien  being  in  the  nature 
of  a  trust.  And  so  well  established  is  the  jurisdiction  of 
the  court  of  chancery  in  such  cases,  that  for  very  many 
years  it  has  been  deemed  needless  to  issue  a  writ  of  elegit 
at  all  in  order  to  enable  the  creditor  to  proceed  in  equity. 

The  legislature  of  Virginia,  however,  has  enacted  that 
the  lien  of  a  judgment  may  always  be  enforced  in  a  court 
of  equity.  And  if  it  appear  to  the  court  that  the  rents 
and  profits  will  not  satisfy  the  judgment  in  Jive  years,  the 
court  may  decree  the  estate,  or  any  part  of  it  to  be  soldj 
and  the  proceeds  applied  to  the  discharge  of  the  judgment. 
(V.  C.  1873,  c.  182,  §  9.)     And  the  court  of  equity  is  now 
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the  only  agency  in  Virginia  to  Babject  lands  to  the  judg-^ 
ment-debts  of  private  persons. 

See  as  to  jndgment-liens  and  the  law  relating  thereto, 
1  Lom.  Dig.  367  &  seq;  2  Tuck.  Com.  372  &  seq;  1  Eob. 
Pr.  (1st.  ed.)  540  &  seq;  2  Insts.  Com.  &  Stat.  Law,  284 
&  seq. 

In  the  same  spirit  which  prompted  the  abolition  of  the 
writ  of  deffit,  the  legislature  has  enacted  that  all  judicial, 
sales  of  real  estate,  under  decrees  or  ordera  rendered  after 
ihe  date  of  the  act  (1869-'70),  for  the  payment  of  debts- 
contracted  or  liabilities  incurred  prior  to  10th  April,  1866, 
shall  be  upon  a  credit  of  not  less  than  three,  nor  more  than 
six,  equal  instalments,  payable  anmmlly  from  the  day  of 
sale,  except  for  so  much  as  may  be  necessary  to  pay  the 
costs  of  suit  and  sale,  which  shall  be  required  in  cash ;  but 
the  defendant  may,  in  writing^  waive  the  benefit  of  this- 
provision,  and  for  persons  under  disabilities,  the  court  may 
make  such  waiver. 

Kor  is  this  all  the  advantage  conferred  on  the  debtor  at 
the  creditor's  expense.  At  such  sale,  in  the  case  above 
supposed,  the  land  is  not  to  be  sold  at  the  first  or  second 
exposure,  for  less  than  three-fourths  of  its  assessed  valtie  at 
the  last  official  assessment  for  taxation:  But  here  also,  the 
party  whose  property  is  to  be  sold  may,  in  loritingy  waive 
the  benefit  of  the  provision.     (V.  C.  1873,  c.  174,  §  3,  4.) 

Such  legislation  cannot  be  too  gravely  deplored,  for  the 
moral  effect  which  it  produces;  but  it  is  believed  that,  apply- 
ing, as  it  does,  to  pre-existing  contracts,  it  will  be  held  to 
impair  their  obligation^  and  as  to  them,  to  be  void.  (Cool. 
Const'l  Lim'ns,  290 ;  McCracken  v.  Hay  ward,  2  How.  608 ;. 
Brouson  v.  Kinzie,  1  How.  311 .  Gantley's  Lessee,  v.  Ew- 
ing,  3  How.  707;  Gunn  v.  Barry,  15  Wal.  622-'3;  Home* 
stead  Cases,  22  Grat.  293  &  seq.) 

We  have  now  to  notice  one  of  the  most  mischievous  and 
demoralizing  of  modem  devices,  by  which  creditors  are  de-^ 
frauded  of  their  debts,  debtors  of  their  integrity,  the  in- 
dustrious poor  of  pecuniary  credit,  and  the  general  com- 
munity of  a  free  alienation  of  property,  for  the  benefit  of 
a  certain  class  of  persons,  comparatively  few  in  number, 
whose  chronic  misfortunes  provoke  so  much  pity  as  to* 
silence  discretion,  and  drown  all  considerations  oi  the  pub- 
lic good.  Allusion  is  made,  of  course,  to  those  laws  which 
exonerate  from  a  man's  debts  vast  proportions  of  his  pro- 
perty ;  laws  which,  when  they  modestly  cover  the  debtor's 
household  furniture  only,  are  styled,  in  bitter  but  uncon- 
scious mockery,  ^^poor  ToarHs  laws ;"  and  when  they  extend 
to  protect  against  the  claims  of  honesty  and  justice  ^^)^he 
homes  of  the  people^'*  are  denominated  ^^  Hometiead-exemp' 
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tion  law8.^^  We  have  long  had  in  Virginia  "  a  poor  man's 
laiOj^  applicable  to  domestic  chattels  alone,  which  will  be 
referred  to  in  conneidon  with  the  writ  of  ^fieri  facials;  but 
we  never  had  a  "  homestead^exemptian  law "  until  1867, 
(Acts,  1866-7,  p.  962,  c.  139),  and  there  was  none  in  prac- 
tical operation  until  it  was  ordained  by  the  constitution  of 
1869,  (Art.  XI,  §  1  &  seq.) 

The  constitution  of  1869  provides  that  every  householder 
or  head  of  a  family^  in  addition  to  the  articles  now  exempt 
from  levy  (that  is,  under  the  poor  man's  law),  shall  be  en- 
titled to  hold,  exempt  from  levy  or  sale^  under  any  execution^ 
ordeTy  or  other  proceeSj  (but  not  by  virtue  of  any  mjortgage^ 
deed  of  trusty  pledge^  or  other  security  thereon)^  for  any  debt 
heretofcrre  or  hereafter  contracted,  real  and  personal  pro- 
perty, or  either^  to  be  selected  by  him,  to  the  value  of  not 
exceeding  $2,000. 

But  not  to  extend  to  any  execution  &c.  issued  on  any 
demand : 

(1),  For  ^e  purchase-price  of  said  property^  or  any  part 
thereof; 

(2),  For  services  Jyy  a  lahwer  or  mechanic; 

(3),  For  liabilities  incurred  ly  a  public  officer; 

(4),  For  taxeSj  levies  or  assessmentSy  accruing  after  1st 
June,  1866 ; 

(5),  For  rent  hereafter  accruing ;  that  is,  as  is  supposed, 
after  the  date  of  the  act,  which  was  June  27th,  1870 ; 

(6),  For  legal  or  taxable  ye6«  of  any  public  officer  here^ 
after  accruing ; 

To  which  the  statute  passed  in  pursuance  of  the  consti- 
tution adds : 

(7),  For  any  debt  or  contract,  as  to  which  the  debtor  or 
contractor  has  waived  the  exemption  in  the  writing  evidenc- 
ing the  debt  or  contract.     (V.  C.  1873,  c.  183,  §  3,  15.) 

i'he  general  assembly  was  required  to  give  eflFect  by  law 
to  these  constitutional  enactments,  and  to  prescribe  the 
manner  and  conditions  of  holding  the  property  exempted 
for  the  benefit  of  the  debtor  and  his  family.  And  accord- 
ingly, a  very  long  statute  was  passed,  including  the  provi- 
«ions  of  the  constitution,  and  something  more.  See  V.  C- 
1873,  c.  183,  §  1  &  seq. 

The  validity  of  the  constitution,  and  of  the  statute  in  pur- 
suance of  it,  was  immediately  questioned,  so  far  as  the  ex- 
emptions were  sought  to  be  applied  to  debts  contracted 
prior  to  the  adoption  of  the  constitution^  on  the  ground  that 
such  exemptions  "  impaired  the  obligation  "  of  the  previous 
contract,  and  therefore,  were  repugnant  to  the  constitution 
of  the  United  States,  (Art.  I,  §  x,  1),  which  forbids  any 
Statey  whether  by  constitution  or  act  of  its  legislature,  to 
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^^pass  any  law  impairing  the  obligation  of  contracts." 
This  view  was  sustained  by  the  supreme  court  of  appeals, 
with  a  conclusive  array  of  reasoning  and  authorities  in  the 
homestead  cases,  (22  G-rat.  266,  282  &  seq.) 

A  State  can  no  more  impair  the  obligation  of  a  contract 
by  adopting  a  constitvtion  than  by  passing  a  law.  (Dodge 
V.  Woolsey,  18  How.  384;  White  v.  Hart,  13  Wal.  646; 
Gunn  V.  Barry,  15  Wal.  623.) 

And  whilst  it  is  competent  for  a  State  to  change  the 
form  of  the  remedy  for  a  contract,  or  to  modify  it  other- 
wise, as  it  may  see  fit,  provided  that  no  substantial  right 
secured  by  the  contract  is  thereby  impaired  ;  yet  any  law 
which  in  its  operation  amounts  to  a  denial  or  obstruction 
of  the  rights  accruing  by  a  contract,  though  profeamvg  to 
act  only  on  the  remedy,  is  directly  obnoxious  to  the  pro- 
hibition of  the  constitution.  (Fletcher  v.  Peck,  6  Cr.  87 ; 
Green  v.  Biddle,  8  Wheat.  1 ;  McCracken  v.  Haywood,  2 
How.  608 ;  Sturges  v.  Crowninshield,  4  Wheat.  122 ;  Og- 
den  V.  Saunders,  12  Wheat.  213;  Bronson  v.  Klnzie,  1 
How.  311 ;  Planter's  Bank  v.  Sharp,  6  How.  327 ;  Curran 
V.  Arkansas,  15  How.  304,  319 ;  Van  Hoffman  v.  City  of 
Quincv,  4  Wal.  663;  Hawthorne  v.  Calef,  2  Wal.  10; 
White'  V.  Hart,  13  Wal.  646 ;  Gunn  v.  Berry,  15  Wal. 
623;  Taylor  v.  Steams,  18  Grat.  244;  Bank  of  Old  Do- 
minion, V.  McVeigh,  20  Grat.  467;  Homestead  Cases,  22 
Grat.  288  &  seq.) 

Every  law  which  undertakes  to  exempt  from  levy  and 
eale  any  considerable  proportion  of  a  debtor's  effects  "  im- 
pairs the  obligation "  of  all  contracts  with  him  existing  at 
the  date  of  the  law  ;  so  also  does  a  law  forbidding  the  sale 
of  property,  unless  it  shall  bring  a  certain  proportion  of  its 
assessed  value.  (McCracken  v.  Haywood,  2  How.  608  ; 
Planter's  Bank  v.  Sharp,  6  How.  327 ;  Gunn  v.  Berry,  15 
Wal.  622-'3 ;  Homestead  Cases,  22  Grat.  293  &  seq) ;  but 
not  a  law  directing  a  sale  of  chattels  under  execution  on 
twelve  months' credit.     (Garland  v.  Brown,  23  Grat  173.) 

Gunn  V.  Berry,  16  Wal.  622,  was  a  decision  of  the 
supreme  court  of  the  United  States  upon  the  validity  of  the 
homestead  exemption  law  of  Georgia,  as  to  contracts  ex- 
isHnff  at  the  time  of  its  enactment.  As  in  Virginia,  the 
exemption  had  been  incorporated  into  the  constitution ;  but 
the  supreme  court  pronounced  it  to  be  void  as  to  such  ex- 
isting contracts.  In  the  argument  of  that  case,  it  was 
stated  by  counsel,  as  illustrative  of  the  infatuation  which 
prompts  to  the  enactment  of  such  laws,  that  if  every  per- 
son in  Georgia  entitled  under  the  law  to  a  homestead 
should  claim  it,  there  would  be  thus  appropriated  and 
withdrawn  from  circulation  and  from  business,  by  this  new 
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^^famUy  law^'*  more  than  three  times  the  entire  rxilue  of 
the  land  in  the  State.     (S.  C.  615-a(5.) 

A  resort  to  a  court  of  eqaity  where  the  debtor,  after  the 
jadgment  lien  had  attached,  has  sold  his  lands  to  variona 
purchasers  in  succession,  is  generally  indispensable  in 
order  to  lay  the  burden  at  once  where  it  belongs,  and  to 
avoid  a  multiplicity  of  suits.  In  such  cases,  it  has  loDg^ 
been  the  established  practice  in  equity,  to  subject  the  lands 
in  the  hands  of  the  successive  alienees  in  the  inverse  order 
of  their  purchases^  taking  that  in  the  hands  of  the  last 
purchaser  first,  &c.;  and  this  rule  is  now  confirmed  by 
statute,  as  well  in  regard  to  volunteers,  as  purchasers  for 
value;  any  part  retained  5y  the  debtor  himself  being  of 
course,  liable  first  of  all  to  the  satisfaction  of  the  lien. 
(V.  C.  1873,  c.  182,  §  10.  See  Conrad  v.  Harrison,  3 
Leigh,  582;  McClung  v.  Beirne,  10  Leigh,  394;  Rodgers 
V.  McClure,  4  Qrat.  81 ;  Jones  v.  Myrick,  8  Qrat.  ITB ; 
Michaux  v.  Brown,  10  Grat.  612;  Hale  v.  Home,  21  Grat. 
42.) 

Where  the  purchasers  houffht  at  the  same  time,  even 
though  the  conveyances  are  on  different  days,  the  rule  in 
equity  is  to  charge  the  liens  ratably^  upon  the  several 
parcels  sold,  in  proportion  to  the  price  paid  for  them,  sup- 
posing that  to  be  a  fair  measure  of  their  comparative  value. 
(Alley  V.  Bogers,  19  Grat.  866.) 
2*.  Execution  of  Fieri  Facias. 

The  yfvit  oi  fieri  facias  commands  the*ofiScer  that  he 
catLse  to  he  mxule  out  of  the  goods  and  chattels  of  the  de- 
fendant, the  sum  or  debt  recovered,  except  in  debts  due 
the  crown  or  commonwealth,  when  it  extends  to  the  debtor^s^ 
lands  also.  (3  Bl.  Com.  417  &  seq;  Bac.  Abr.  Ex'on,  (C)  4.) 

Under  this  head,  which  is  necessarily  copious,  (thia 
being  now  the  only  execution  allowed  in  Virginia,  whereby 
to  enforce  the  payment  of  money,  as  it  was  always  the 
principal  one),  we  must  consider  several  subordinate  divi- 
sions, namely:  (1),  The  form,  and  tenor  of  the  writ  of  fieri 
facias;  (2),  Whose  property  may  be  taken  under  the  writ; 
(3),  What  kind  of  property  may  be  taken  under  the  writ; 
(4),  Mode  of  levying  the  writ;  (6),  The  tims  at  which  the 
writ  may  be  levied ;  (6),  The  lien  of  a  fi^eri  facias;  (7), 
Forthcoming  or  delivery-bond ;  (8),  Proceedings  after  levy 
of  9,  fi^  facias;  (9),  Proceedings  to  compel  the  debtor  to 
discover  and  surrender  his  estate; 
W.  C. 
1'.  The  Form  and  Tenor  of  the  writ  of  Fieri  Facias. 

The  writ,  as  we  have  seen,  is  a  precept  in  the  name  of 
the  commonwealth,  bearing  teste  by  the  clerk,  addressed 
to  the  sheriff  of  any  county,  or  the  sergeant  of  any  cor- 
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poration  in  the  State,  commanding  him  to  caitse  to  be 
made  out  of  the  goods  and  chatteU  of  the  defendant  the 
amount  of  the  judgment,  and  to  have  the  same  at  the  re- 
turn-day of  the  writ,  to  render  to  the  plaintiff,  and  to  have 
then  there  the  writ  also.  (V.  0.  1873,  c.  193,  §  27  & 
seq.) 

It  runs  as  follows : 

'The  Oommonwealth  of  Virginia, 

To  the  sheriff  of  A.  county,  greeting : 
We  command  yon,  that  of  the  goods  and  chattels  of  David  Debtor,  late  in  your 

bailiwick,  yon  cause  to  be  made  the  scim  of dollars,  with  interest  thereon,  to 

be  computed  after  the  rate  of -,  per  centum  per  annum,  from  the 

day  of ,  in  the  year  of  our  liord,  eighteen  hundred  and  seventy ,  till 

payment,  which  Charles  Creditor,  lately  in  your  circuit  court  for  A.  county,  hath 
recoTered  against  the  said  David  Debtor,  as  well  for  a  certain  debt  as  for  interest 

thereon ;  also doUars,  which  to  the  said  Charles  Creditor  in  the  same 

court  were  adjudged  for  his  coats  by  him  about  bis  suit  in  that  behalf  expended, 
whereof  the  said  David  Debtor  is  convict,  as  appears  of  record.  And  how  you 
shall  have  executed  this  writ,  make  known  at  the  clerk's  office  of  our  said  circuit 

•court,  at  the  rules  to  be  holden  for  our  said  court,  on  the  first  Monday  in 

next.     And  have  then  there  this  writ     Witness  B.  T.,  the  clerk  of  our  said  dr. 

-ouit  court,  at  the  courthouse,  this day  of ,  in  the  year  of  our  Lord 

•eighteen  hundred  and  seventy ,  and  in  the year  of  our  foundation. 

Teste,  B.   T.,  Clerk. 

See  Rob.  Forms,  340. 
2'.  Whose  Property  may  be  taken  under  a  Writ  of  Fieri 
Facias. 

This  point,  like  most  others  arising  under  this  and 
other  writs,  may  generally  be  determined  by  the  tenor  of 
the  writ  itself.  The  sheriff,  or  other  officer,  is  commanded 
to  cause  the  debt  to  be  made  out  of  the  goods  and  chat- 
tels of  the  defendant  or  defendants^  if  there  be  several. 

The  property  to  be  taken,  therefore,  is  the  property  of 
,  the  defendarUs^  or  of  either  of  th>em.  And  if,  in  the  exer- 
cise of  his  own  discretion,  or  by  direction  of  the  plain- 
tiff, or  his  attorney,  the  sheriff  levies  altogether  on  the 
chattels  of  one  of  several  defendants,  that  defendant  may 
have  contribution  from  as  many  of  his  co-defendants  as 
are  not  his  own  sureties  for  the  debt,  that  is,  in  case  of 
contract.  In  an  action  for  a  tort  there  is  no  contribu- 
tion. 

The  writ  commands  the  officer  to  take  the  defendants 
goods.  Hence,  if  he  takes  goods  which  are  not  the  de- 
fendant's, he  is  a  trespasser,  and  the  ownership  of  the 
third  person  to  whom  they  belong  is  not  divested,  either 
by  the  levy  or  by  the  sale.  Various  remedies  are  open  to 
a  third  person  whose  property  is  thus  illegally  seized, 
which  it  will  be  well  to  consider  seriatim. 
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(1),  The  claimant  of  the  property  may  sue  the  sheriff^ 
for  the  trespass^  and  may  also  sue  the  creditor^  if  the  levy 
was  made  by  his  direction. 

In  this  action  he  would  recover  such  damages  as  a  jory 
should  think  he  had  sustained,  including  the  value  of  the 
property,  unless  it  had  been  returned  safe  and  uninjured. 

(2),  The  claimant  may  sue  the  creditor  for  money  had^ 
arid  received  to  his  (the  claimant's)  use,  as  soon  as  the 
property  is  sold,  and  XksA  proceeds  are  paid  to  tJie  creditor^ 

If  the  property  is  the  claimant's,  of  course  the  money 
which  it  brings  is  bis,  if  he  chooses  to  acquiesce  in  the 
the  sale*  and  the  creditor  having  received  the  claitnanf^ 
monej/  is  liable  to  him  therefor. 

(3),  The  claimant  of  the  property  may  sue  the  pur- 
chaser  thereof  9X  the  sheriff's  sale,  either  in  detmue  or  in 
trover  and  conversion. 

As  the  sheriff's  levy  and  sale  do  not  divest,  nor  in  any 
manner  affect,  the  claimant's  title,  he  has  a  right  to  treat 
the  purchaser  as  being  illegally  in  possession  of  his  goods. 
If  he  desires  to  recover  the  goods  specifically,  and  dam- 
ages for  the  detention,  he  would  resort  to  the  action  of 
detinue  ;  if  he  is  content  to  recover  their  money-value^ 
he  would  sue  in  trover  and  conversion. 

(4),  Supposing  the  chattels  to  posse  ss  a  pretiuvn  affec- 
tionis^  a  value  derived  from  sentiment  beyond  any  actual 
price  which  an  indifferent  person  would  attach  to  them^ 
so  that  damages  would  not  compensate  for  their  loss,  the 
claimant  may  obtain  from  a  court  of  chancery  a  writ  or 
order  of  injunction  prohibiting  the  sale,  and  ordering  the 
property  to  be  restored  to  the  claimant,  upon  his  giWng^ 
bond  with  security  to  pay  any  damages  arising  to  the 
creditor  from  thus  interfering  with  his  process,  in  ease 
the  injunction  should  be  dissolved.  The  court  of  equity 
then  proceeds  to  hear  and  determine  the  cause,  dissolving 
the  injunction  if  the  plaintiff  does  not  make  out  his  title 
satisfactorily,  and  perpetuating  it  if  he  does.  If  the  in- 
junction is  dissolved,  the  claimant  must  pay  the  creditor 
the  amount  of  his  execution  and  costs,  (that  being  the 
usual  measure  of  the  damage  sustained  by  the  creditor,) 
and  if  he  does  not,  he  will  be  liable  to  an  action  therefor 
upon  his  injunction  bond.  (2  Bob.  Frac.  (1st  ed.)  224, 
&  seq.,  237,  &  seq.) 

(5),  The  claimant  may  avail  himself,  in  Virginia,  of  the 
statutory  remedy  o{  interpleader ^  (V.  C.  1873,  c.  149,  §  2 
&  seq,)  which,  it  will  be  remembered,  is  a  substitute  for 
the  action  of  replevin  at  common  law,  and  somewhat 
modelled  after  it,  although  the  nam£  is  derived  from  a 
proceeding  well  known  for  ages  to  the  court  of  chancery^ 
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and  recognized  with  ns  by  the  first  section  of  the  same 
chapter.     (V.  C.  1873,  c.  149,  §  1.) 

Thig  statutory  interpleader  may  be  prosecuted  by  the 
claimant,  the  creditor,  or  the  sheriff,  when  any  controversy 
as  to  the  ownership  of  goods  on  which  an  execution  is,  or 
is  proposed  to  be  levied,  arises. 

When  the  claimant  resorts  to  it,  he  must  first  execute,, 
with  good  security,  a  bond  called  a  suspending  hond^  {Y^ 
C.  1873,  c.  149,  §  6,)  in  a  penalty  double  the  value  of  the 
property,  payable  to  the  officer  levying  the  execution,  and 
conditioned  to  pay  the  damages  sustained  by  any  one  by 
the  suspending  of  the  sale,  until  the  claim  can  be  adjusted ; 
and  thereupon  the  circuit  c^urt,  or  the  court  of  the  county 
or  corporation  in  which  the  property  is  taken,  or  the  cir- 
cuit judge  in  vacation,  may  cause  the  creditor  and  daiwr 
ant  to  appear,  and  by  means  of  a  jury,  or  if  a  jury  be 
waived  by  the  parties,  by  its  own  act  shall  ascertain  whose 
the  property  is,  and  give  judgment  accordingly.  (T.  C. 
1873,  c.  149,  §  1,  2.)     See  Ante,  p.  352  &  seq. 

Where  the  claimant  desires  the  property  to  remain  in 
the  possession  whence  the  officer  took  it,  he  may  execute 
a  ddivery-hond,  (supposing  the  case  to  be  one  where  a 
delivery-bond  is  allowed  by  law,  according  to  V.  C.  1873, 
c.  186,  §  6),  with  good  security,  payable  to  the  creditor, 
conditioned  to  have  the  property  forthcoming  when  and 
where  the  court  shall  order,  (V.  C.  1873,  c.  149,  §  7); 
after  which  the  property  remains  where  it  was  before,  but 
at  the  risk  of  the  claimant,     (Id.  §  7.) 

A  corresponding  remedy  is  also  given  by  another  sta- 
tute, to  be  prosecuted  before  a  jvstice  of  the  peace,  when 
a  dispute  arises  about  the  title  to  property  levied  on 
under  an  execution  from  a  justice.  (V.  C.  1873,  c.  147, 
§  14.)     See  Ante,  p.  352. 

(6),  The  claimant  may  depend  upon  an  indemnifying 
hand,  which  the  officer  has  by  our  statutes  a  right  to  de- 
mand  whenever  the  title  is  disputed.  (V.  C.  1873,  c.  149,. 
§4  to  6.) 

The  indemnifying  bond  is  in  a  penalty  equal  to  double 
the  value  of  the  property,  payable  to  the  officer,  (the 
principal,  not  the  deputy),  with  good  security,  condi-^ 
tioned  as  follows,  viz : 

1,  To  indefmnxfy  the  officer  against  all  damages  wliich 
he  may  sustain  in  consequence  of  the  seizure  or  sale  of 
the  property ; 

2,  To  pay  to  any  claimant  of  such  property,  alT 
damages  which  he  may  sustain  in  consequence  of  such, 
seizure  or  sale;  and 
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3,  To  warrant  and  defend  to  any  purchaser  of  the  pro- 
perty such  estate  or  interest  therein  as  is  sold. 

If  the  bond  be  not  given  in  a  reasonable  time  after 
notice  that  it  is  demanded,  the  officer  may  refuse  to  levy 
or  sell,  or  may  restore  the  property  to  the  person  from 
whom  it  was  taken,  as  the  case  may  be.  If  it  be  given, 
it  is  to  be  returned,  within  twenty  days,  to  the  clerk's  of- 
fice whence  the  execution  issued,  and  thenceforward  the 
claimant  is  barred  of  any  action  against  the  officer,  pro- 
vided the  security  in  the  bond  were  good  at  the  time  of 
taking  it.     (V.  C.  1873,  c.  149,  §  6.) 

The  bond  may  be  sued  on  in  the  name  of  the  officer, 
for  the  benefit  of  the  creditor,  claimant,  purchaser,  or 
other  person  injured,  and  such  damages  recovered  in  such 
suit  as  a  jury  may  assess.  And  the  suit  may  be  in  the 
name  of  such  officer  when  he  is  dead,  in  like  manner  as 
if  he  were  alive.     (V.  C.  1873,  149,  §  6.) 

To  return  once  more  to  the  execution.  As  it  is  to  be 
levied  only  on  the  defendant  a  goods^  a  legacy  or  distri- 
butee's share,  to  which  the  personal  representative  has 
assented^  (which  assent  vests  the  title  in  the  legatee  or 
distributee),  cannot  be  taken  upon  an  execution  against 
the  ffoods  of  the  decedent  in  the  representative's  hands  to 
be  administered,  because  such  property  is  no  longer  p^t 
of  decedent's  estate,  but  belongs,  as  has  been  explained, 
to  the  legatee  or  distributee.  The  creditor's  recourse  in 
such  a  case  is  by  an  action  against  the  executor  or  ad> 
ministrator,  upon  his  official  bond. 

In  like  manner  the  separate  property  of  a  married  wo- 
man is  not  liable  to  execution  against  the  httsband^s  goods; 
and  property  taken  in  execution  and  restored  upon  a  de- 
livery-bond, is  not  liable  to  be  taken  again  upon  another 
execution,  until  the  delivery-bond  has  heen  forfeiiedj  until 
which  time  it  is  subject  to  the  for.mer  execution.  See  2 
Tuck.  Com.  36p. 

The  execution  may  sometimes  be  levied  on  goods  which 
are  not,  strictly  speaking,  the  property  of  the  judgment- 
debtor.  One  of  the  most  prominent  instances  is  in  the 
case  of  what  are  commonly  knovm  as  fraudulent  loans. 
The  common  law  allowed  no  period  of  duration  of  a  loan, 
however  long,  to  lay  the  subject  of  the  loan  liable  for  the 
loanee's  debts;  but  in  Virginia,  ever  since  Mr.  Jefferson's 
revisal  of  our  laws  enacted  in  1786,  (12  Hen.  Stats,  162), 
we  have  had  a  statute  known  as  the  statute  ot  fraud^dent 
loanSy  &c.,  which,  as  it  stands  at  present,  enacts  in  sub- 
stance, that  if  a  loanee  remains  in  possession  of  a  chattel 
loaned  for  five  years^  the  absolute  property  shall  be  taken 
to  be  with  the  possession,  as  to  creditors  of  and  purchasers 
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from  the  loanee^  unless  the  loan  be  declared  hy  wiUy  deed, 
or  other  loriting  dvly  recorded ;  and  a  similar  policy  is 
prescribed  where  any  reservation  or  limitation  is  pretended 
to  have  been  made  of  a  use  or  property,  by  way  oi  condition^ 
revers^iorij  remainder  or  otherwise^  in  goods  or  chattels,  the 
possession  whereof  shall  have  remained  for  five  years  in 
another.  (V.  C.  1873,  c.  114,  §  3.)  It  is  not  necessary 
under  this  statute,  that  the  declaration  of  loan  should  be 
coeval  with  it.  If  made  and  registered  within  the  five 
years,  it  is  equivalent  to  a  resumption  of  the  possession, 
and  sufiices.  (Beasley  v.  Owen,  3  H.  &  M.  449;  Pate  v. 
Baker,  8  Leigh,  88 ;  Collins  v.  Lofftus,  10  Leigh,  10.) 
Nor  does  the  formal  resumption  of  possession  avail,  if  it 
be  only  in  the  presence  of  relations,  and  the  chattel  be 
immediately  restored  to  the  loanee's  possession.  (Boyd 
v.  Stainback,  5  Munf .  305.)  And  when  the  five  years  of 
possession  have  elapsed,  the  rights  of  the  loanee's  creditors 
immediately  attach,  and  cannot  be  obviated  by  a  resump- 
tion of  possession  by  the  loanor,  (Garth  v.  Barksdale,  5 
Munf.  101;  Taylor  v.  Beale,  4  Grat  93;  Beale  v.  Diggs, 
6  Grat.  682.)  The^statute  applies,  let  it  be  observed,  only 
to  pretended  loans^  and  does  not,  therefore,  include  mort- 
gageSy  where  the  possession  remains  with  the  mortgagor, 
(Rose  V.  Burgess,  10  Leigh,  197-'8),  nor  bailments  for 
hire,  in  good  faith,  (McKenzie  v.  Macon,  5  Grat.  379.) 
Finally,  as  between  the  lender  and  the  loanee,  the  transaction 
is  still  no  more  than  a  loan^  (Boyd  v.  Stainback,  5  Munf. 
305) ;  nor  will  any  length  of  possession  give  the  loanee 
a  title  against  the  lender^  until  it  becomes  adverse^  by  de- 
mand and  refusal,  or  other  plain  indication,  and  then  five 
years  will  bar  the  lender's  claim,  (Cross  v.  Cross,  9  Leigh, 
255;  Dickinson  v.  Dickinson,  2  Grat.  493;  Taylor  v. 
Beale,  4  Grat.  97-'8 ;  Brent  v.  Chapman,  5  Cr.  358.) 

Another  case  requiring  explanation  is  where  property 
on  leased  premises^  belonging  to  the  tenant,  or  other  per- 
sons liable  for  the  rent  thereof,  is  levied  on.  The  land- 
lord in  such  case  is  considered  to  have  a  paramount  claim 
for  whatever  rent  has  accrued,  or  is  to  accrue  due  to  him, 
not  exceeding  one  year^  for  wTiich  provision  is  made  in 
England  by  statute  8  Anne,  c.  14 ;  and  with  us  by  a  cor- 
responding enactment,  which  requires  the  officer,  out  of 
the  proceeds  of  the  goods,  to  pay  the  rent  in  arrear :  and 
as  to  what  is  to  become  due^  (not  exceeding,  with  the  ar- 
rears, a  year's  rent  in  the  whole),  to  sell  a  sufficient  por- 
tion of  the  goods  on  a  credit  till  then,  taking  from  the 
purchaser  bonds  with  good  security,  payable  to  the  per- 
son entitled  to  the  rent,  and  delivering  such  bonds  to 
him.     (V.  C.  1873,  c.  134,  §  12.)     The  statute  seems  to 
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be  applicable  only  where  the  goods,  at  the  time  of  the 
levy,  are  ^^  on  premises  leased  or  rented,"  bo  that,  although 
they  may  have  been  removed  therefrom  less  than  thirty 
days,  and  are  therefore  liable  to  be  distrained  by  the  land- 
lord, the  latter's  interests  are  not  protected  against  the  ex- 
ecution. (Geiger  v.  Harman,  3  Grat.  131.)  The  sheriff  ia 
not  bound  to  find  out  the  landlord,,  but  the  landlord  must 
notify  him  that  the  rent  is  to  be  provided  for  before  the 
removal  of  the  goods,  or  rather  before  the  sheriff  parts 
with  the  goods  or  their  proceeds ;  and  if  the  sheriff  have 
knowledge  that  rent  is,  or  will  be  due,  it  is  the  same 
thing  as  if  an  express  notice  had  been  given  by  the  land- 
lord. (Bac.  Abr.  Rent,  (K),  8  ;  Smith  v.  Russell,  3 
Taunt.  400  ;  Amitt  v.  Garnett,  8  B.  &  Aid.  (5  E.  C.  L.) 
440.)  And  should  the  officer  disregard  his  legal  obliga- 
tions in  this  particular,  he  is  liable,  not  necessarily  for  one 
year's  rent,  but  for  the  value  of  the  goods  removed  from 
the  leased  premises,  not  exceeding  one  year's  rent.  (Hen- 
chett  V.  Kimpson,  2  Wils.  140 ;  Crawford  v.  Jarrett,  2 
Leigh,  638.) 

An  execution  against  one  of  several  co-partners  may 
be  levied  upon  the  partnership  effects ;  but  only  the  co- 
partner's undivided  interest  therein  can  be  sold,  and  the 
purchaser  becomes  tenant  in  common  with  the  other  part- 
ner or  partners,  realizing  nothing  from  his  purchase 
until  the  partnership  debts  are  all  paid.  (Heydon  v. 
Heydon,  1  Salk.  392 ;  Jacky  v.  Butler,  2  Lord  Raym. 
871 ;  Fox  V.  Hansbury,  Cowp.  449 ;  Eddie  v.  David- 
son, 2  Dougl.  650;  Shaver  v.  White,  6  Munf.  113.) 

If  the  debtor's  property  has  been  conveyed  with  intent 
to  delay,  hirider,  and  defraud  creditors,  d&c,  the  convey- 
ance is  voidable,  at  the  instance  of  the  creditors  (V.  C. 
1873,  c.  114,  §  1, 2);  and  the  creditor  electing  to  avoid  it, 
may  cause  his  execution  to  be  levied  upon  the  property 
without  regard  to  the  conveyance ;  and  if  the  fraudulent 
intent  be  capable  of  clear  proof,  it  is  usually  expedient  to 
adopt  that  course,  but  otherwise,  it  is  generally  most  pru- 
dent to  file  a  bill  in  chancery  alleging  the  fraud,  and  the 
obstructions  it  presents  to  the  creditor's  recovery  of  his 
just  debt,  and  praying  that  the  conveyance  may  be  set 
aside.  (See  2  Tuck.  Com.  383  &  seq ;  2  Rob.  Pr.  (Ist. 
ed.)  16 ;  Lang  v.  Lee,  3  Rand.  410  ;  Wilson  v.  Buchanan, 
7  Grat.  334  ;  Snoddy  v.  Haskins,  12  Grat.  363 ;  Adding- 
ton  V.  Ethridge,  12  Grat.  400;  Marks  v.  Hill,  16  Grat. 
430 ;  Pratt  v.  Cox,  22  Grat.  337 ;  Russell  v.  Randolph, 
26  Grat.  713 ,  Perry  v.  Shenandoah  Nat'l  Bank,  27  Grat. 
767-'8.) 

On  the  other  hand,  it  should  be  particularly  observed. 
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that  if  the  deed  of  trust  is  not  avoided  by  any  fraud  or 
iUegality,  no  sarpluB  which  may  be  likely  to  remain  to  the 
debtor,  after  satisfying  the  object  of  the  trust  can  be 
reached  by  fieri  facias,  because  such  an  interest  is  not 
only  a  mere  equitable  subject,  which  of  itself  would  not 
prevent  its  being  levied  on,  (V.  C.  1873,  c.  112,  §  16); 
but  because  it  is  contingent,  and  could  not  be  sold  under 
execution  without  sacrifice.  It  must  be  subjected  in  equity. 
(Clayton  v,  Anthony,  6  Rand.  285 ;  Ooutts  v.  Walker,  2 
Leigh,  280.) 

And  so,  upon  a  like  principle,  where  a  third  person  re- 
covers a  chattel  of  the  executor  of  a  decedent,  the  cred- 
itor of  the  decedent  cannot  levy  their  executions  thereon, 
notioithstandinff  in  equity  the  chattel  is  liable  to  their 
debtb,  under  the  statute  of  fraudulent  loans,  V.  C.  1873, 
c.  114,  §  3 ;  (Taylor  v.  Beale,  4  Grat.  93.) 

Neither  is  an  unascertained  interest  in  a  decedent's  es- 
estate  capable  of  being  levied  on  and  sold  under  an  execu- 
tion; and  if  sold,  the  sale  would  be  avoided  inequity, 
and  the  purchaser  be  obliged  to  account  for  the  profits ; 
with  a  credit  for  what  he  had  paid.  (Penn  v.  Spencer, 
17  Grat.  85.) 
3'.  What  kind  of  Property  may  be  Taken  under  a  Writ  of 
Fieri  Facias. 

This  also  is  determined  by  the  phraseology  of  the  writ. 
It  commands  the  officer  to  make  the  money  out  of  the 
goods  and  chattels  of  the  defendant  (V.  0.  1873,  c.  183, 
§  27.)  It  may,  therefore,  at  common  law,  be  levied  upon 
everything,  not  a  mere  chose  in  action,  that  is  a  chattely 
except  necessary  wearing  apparel,  whether  such  chattel 
be  real  or  personal,  as  leases  for  years,  cattle,  corn,  house- 
hold stuff,  &c.  So  it  may  be  levied  on  money  of  the  de- 
fendant, being  in  his  possession,  (Dalt.  Sh'tf,  145 ;  Bac. 
Abr.  Ex'on,  (C),  4 ;  Turner  v.  Fendall,  1  Grat.  117 ; 
Handy  v.  Dobbin,  12  Johns.  (N.  Y.)  220 ;  Holmes  v. 
Nuncaster,  12  Johns,  395) ;  and  although  it  is  said  (Bac. 
Abr.  Ex'on  (C),  4),  that  bank  notes  cannot  be  taken  be- 
cause they  are  choses  in  action,  yet  upon  principle  it  seems 
at  this  day  to  be  otherwise,  since  they  are  transferable  by 
delivery  (Ibid);  and  in  Virginia,  all  doubt,  if  there  were 
any,  is  removed  by  the  statute  itself,  which  allows  them 
to  be  levied  on,  and  declares  that  if  the  creditor  will  not 
take  them  at  their  nominal  value,  they  shall  he  sold  like 
other  property ;  whilst  gold  and  silver  coin  taken  is  to  be 
accounted  for  at  par  value,  as  so  much  money.  (V.  C. 
1873,  c.  183,  §  27,  28.) 

It  has  been  doubted  whether,  at  common  law,  the  crops 
growing  and  unsevered  on  freehold  lands  are  liable  to  be 
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taken,  being  not  properly  chattels,  but  part  of  the  free- 
hold to  which  they  are  annexed.  The  later  English  cases 
seem  to  establish  that,  at  common  law,  these  crops  which, 
being  the  fruits  of  annual  industry^  would  pass  to  an  ex- 
.  editor  as  emblements  may  be  levied  on,  (2  Tidd's  Pract 
1001 ;  Peacock  v.  Purvis,  2  Bro.  &  Bingh.  (6  E.  C.  L.) 
362 ;  Evans  v,  Eoberts,  5  B.  &  Cr.  (12  E.  C.  L.)  829) ; 
and  this  is  the  doctrine  in  MassachicsettSj  (Penhallow  v. 
Dwight,  7  Mass.  34) ;  in  J^ew  York,  (Whipple  v.  Fort,  2 
Johns.  14  ;  Hartwell  v.  Bisswell,  17  Johns.  128)  ;  and  in 
Kentucky,  (Parham  v.  Thompson,  2  J.  J.  Marshall,  159; 
Thompson  v.  Craignegle,  4  B.  Monr.  391.) 

This  doubt,  however,  if  it  be  a  doubt,  is  set  at  rest  in 
Virginia  by  statute,  declaring  that  no  growing  crops  of 
any  kind  (not  severed)  shall  be  liable  to  distress  or  levy, 
except  Indian  corny  which  may  be  taken  at  any  time  after 
the  16th  day  of  October  in  any  year.  (V.  C.  1873,  c.  149, 
f  32.) 

In  Virginia  certain  articles  of  supposed  or  actual  do- 
mestic necessity  have  been  exempted  from  levy  or  dis- 
tress, in  favor  of  a  husband,  parent,  or  other  person  who 
is  a  housekeeper  aiid  head  of  a  family.  From  the  enum- 
eration presently  to  be  made  of  the  articles  exempt,  it  will 
be  obvious  that  this  statute,  in  conjunction  with  the  home- 
stead laWy  renders  it  practically  impossible  to  compel 
an  immense  proportion  of  the  people  of  the  common- 
wealth, probably  liardly  less  than  fiv&^xths^  to  pay  any 
debt. 

The  tendency  of  such  a  policy  is  to  impair,  if  not  de- 
stroy, the  credit  of  that  proportion  of  the  population, 
"doubtless  in  the  aggregate  to  the  serious  inconvenience 
and  detriment  of  the  industrious  and  thrifty  portion  of 
the  protected  class;  to  cripple  and  retard  the  general  in- 
dustrial progress  of  society,  of  which  a  necessary  condition 
is  a  free  alienation  of  property,  and  the  rigorous  enforce- 
ment of  contracts;  and  saddest  of  all,  to  engender  a 
recklessness  of  pecuniary  obligation,  and  a  general  decline 
.of  the  sense  of  right  and  wrong  between  man  and  man. 

This  is  what  is  known  as  the  ^^poor  man'*  law/^^ 

The  articles  exempted  bv  it  are  the  following,  viz: 

First,  The  family  Bible  f 

Second,  Family  pictures,  school-books,  and  library  for 
the  use  of  the  family,  not  exceeding  $100  in  value! 

Third,  A  seat  or  pew  in  any  house  or  place  of  public 
worship ! 

Fourth,  A  lot  in  any  burial  ground ! 

Fifth,  All  necessary  wearing  apparel  of  the  debtor  and 
his  family.     All  beds,  bedsteads,  and  bedding  necessary 
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for  the  use  of  such  family.  All  stoves  and  appendages 
put  up  and  kept  for  the  use  of  the  family,  not  to  exceed 
three,  v 

Sixths  One  cow,  one  horse,  six  chairs,  one  table,  six  knives, 
six  forks,  six  plates,  one  dozen  spoons,  two  dishes,  two  basins, 
one  pot,  one  oven,  six  pieces  of  wood  or  earthenware,  one 
loom  and  its  appurtenances,  one  safe  or  press,  one  spin- 
ning-wheel, one  pair  of  cards,  one  axe,  two  hoes,  five 
barrels  of  corn,  five  bushels  of  wheat,  or  one  barrel  of 
floor,  too  hundred  pounds  of  bacon  or  pork,  three  hogs, 
ten  dollars  in  value  of  forage  or  hay,  one  cooking-stove, 
and  utensils  for  cooking  therewith,  one  sewing  machine ; 
and  in  case  of  a  mechanic,  the  tools  and  utensils  of  his 
trade,  not  exceeding  one  hundred  doUars  in  valtte. 

Seventh^  If  the  debtor  be  at  the  time  actually  engaged 
in  the  business  of  agriculture,  while  he  is  so  engaged,  one 
yoke  of  oxen,  or  a  pair  of  horses  or  mules  in  lieu  thereof, 
with  the  necessary  gearing,  one  wagon  or  cart,  two 
ploughs,  one  drag,  one  harvest-cradle,  one  pitch-pork,  one 
rake,  two  iron  wedges. 

All  of  which  articles  intended  to  be  exempt  shall  be 
chosen  by  the  head  of  the  family,  &c.  (V.  C.  1873,  q. 
49,  §  33,  34.) 

Chosen  in  action  are  not  in  general  liable  to  the  exe- 
cution of  fieri  fdcias^  unless  perhaps,  in  the  case  of  nego- 
tiable securities  in  a  state  to  be  transferred  by  delivery. 
Hence,  debts  due  by  bond,  by  promissory  note  not  nego- 
tiable, by  open  account,  &c.,  although  subject,  as  we 
shall  presently  see,  to  the  lien  of  afi.  fa.  cannot  be  taken 
under  it;  not  even  a  debt  due  to  the  debtor  from  the 
sheriff  himself,  imlcss  at  his  (the  sheriflf's)  own  option. 
If  he  chooses  to  regard  money  due  from  him  to  the  de- 
fendant as  so  much  in  his  hands  applicable  to  the  execu- 
tion, he  will  by  his  return  to  that  effect  charge  himself 
with  it,  and  mtiy  perhaps  charge  the  sureties  in  his  of- 
ficial bond  likewise.  Bnt  if  the  sheriff  has  in  his  hands, 
a^  sheriffs  money  belonging  to  the  defendant,  he  ought 
to  bring  it  into  court,  and  leave  the  court  to  direct  the  ap- 
pJication.  (2  Tuck.  Com.  360-'61;  Steele  v.  Brown,  2 
Va.  Cas.  24 ;  Norris  v.  Crummey,  2  Rand.  330  &  seq.) 
In  England  a  different  doctrine  prevails,  upon  the  singu- 
lar ground  that  money  cannot  he  taken  in  execution  !  (2 
Tidd's  Pract.  1003;  Fieldhouse  v.  Graf t.  4  East.  510; 
Knight  V.  Griddle,  9'  East.  48 ;  Padfield  v.  Brine,  3  Bro. 
&  B.  (7  E.  G.  L.)  294.  See  also  Williams  v.  Rogers,  5 
Johns.  (N.  r.)  163.) 

At  common  law  no  interest  merely  equitable  is  subject 
to  be  seized  under  a  fi^  facias,  because  that  is  the.  pro- 
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cess  of  a  common  law  court,  and  the  common  law  courts 
do  not  recognize  equitable  interests.  Bnt  oui*  statutes  in 
Virginia,  after  the  example  of  those  in  England,  have  pro- 
vided that  estates  of  every  kind,  holden  or  possessed  in 
trtist^  shall  be  subject  to  debts  and  charges  of  the  persons 
to  whose  use,  or  to  whose  benefit  they  are  holden  or  pos- 
sessed, as  they  would  be  if  those  persons  owned  the  like 
interest  in  the  things  holden  or  possessed,  as  in  the  uses 
or  trusts  thereof.     (V.  C.  1873,  c.  112,  §  16.) 

But  it  must  be  observed  that,  notwithstanding  the  com- 
prehensiveness of  this  provision,  it  does  not  extend  to 
permit  9b  fieri  facias  to  be  levied  upon  an  equitable  inter- 
est unasce7^tained  in  amount,  because  such  interest  could 
not,  without  sacrifice,  be  sold  under  execution.  Of  this 
character  is  an  equity  of  redemption  in  a  mortgage  or  deed 
of  trust,  which  can  only  be  subjected  tg  debts,  like  other 
property  of  similar  description,  by  a  bill  in  equity.  (Clay- 
tor  V.  Anthony,  6  B.and.  286 ;  Coutts  v.  Walker,  2  Leigh, 
280) 

And  for  a  like  reason  no  unascertained  interest  of  the 
debtor  can  be  sold  by  the  sheriff  under  execution,  but  by 
bill  in  equity,  or  otherwise,  the  incumbrances  and  ob- 
scurities must  be  cleared  away  before  a  sale  can  be  pro- 
perly made.  And  if  a  sale  is  made  by  the  sheriff,  in 
disregard  of  these  principles,  it  wull  be  set  aside,  and  the 
purchaser  be  made  to  account  for  the  hires  and  profits  of 
the  property,  supposing  him  to  have  been  in  possession, 
and  for  the  value  of  such  as  he  has  sold  or  otherwise  con- 
verted to  his  own  use,  or  lost  by  his  act  or  wilful  default, 
"whilst  he  will  be  entitled  to  be  reimbursed  the  amount  he 
paid  for  the  property.  (Clough  v.  Thompson,  7  Grat. 
33  ;  Penn  v.  Spencer,  17  Grat.  94.) 

Under  a^.  fa.  no  freehold,  nor  thing  affixed  perma- 
nently to  the  freehold  as  part  thereof,  can  be  taken,  the 
writ  applying  only  to  '*  goods  and  chattels,'*^  (2  Tidd's 
Pract.  1002.)  To  this  subject,  therefore,  belongs  the  con- 
sideration of  the  doctrine  oi  fixtures. 

The  term  fixtures  is  bestowed  on  such  articles  as  in 
their  own  nature  are  personal  chattels^  and  are  fixed  or 
fastened  to  the  freehold,  but  not  as  ac<*essories  necessary  to 
the  completeness  or  enjoyment  of  it,  and  are  fixed  in  such 
a  manner  as  to  be  removable  without  material  injury  to, 
or  tearing  of,  the  freehold. .  To  constitute  a  fixture,  there- 
fore, the  following  circumstances  must  concur,  viz : 

1,  The  thing  must  be  in  its  nature  a  chattel; 

2,  It  must  be  fixed  to  the  freehold  ; 

3,  It  must  be  so  fixed  that  it  may  be  detached  without 
injury  to,  or  tearing  of,  the  freehold ; 
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4,  It  must  not  be  necessary  to  the  completeness  and  en- 
joyment of  the  freehold. 

If  the  article  be  not  in  any  manner  fixed  to  the  freehold^ 
no  question  can  usually  arise.  It  is  removable,  of  course, 
however  bulky,  and  may  be  levied  on  a*  a  chattel^  under 
an  execution  oifi.fa.  To  tliis  principle  there  are,  how- 
ever, some  exceptions,  as  where  the  thing  is  an  essential 
part  of  the  freehold,  and  is  only  temporarily  severed  from 
it,  as  for  example,  a  mill-stone  taken  out  to  be  picked,  or 
window-blinds  or  sashes  removed  to  be  painted,  &c.  in 
which  case  tlie  chattel  continues,  in  view  of  the  law,  to 
be  a  part  of  the  freehold,  and  is  incapable  of  being  taken 
in  execution. 

If  the  chattel,  being  fixed  to  the  freehold,  be  either  an 
essential  adjunct  to  its  enjoyment,  (as  is  generally  the 
case  with  agricultural  appliances)^  or  if  it  cannot  be 
severed  without  material  injury  thereto,  in  either  case  it 
constitutes  a  part  of  the  freehold,  and  a  fi.  fa.  cannot  be 
levied  upon  it.   (Green  v.  Phillips,  26  Grat.  752,  762.) 

Thus  far,  in  the  abstract,  the  principles  seem  to  be 
clear  enough;  but  practically  no  inconsiderable  difficulty 
grows  out  of  the  diiferent  degrees  of  removability  of 
nxtures,  as  between  different  classes  of  persons.  Thus  in 
the  interests  of  trade^  the  greatest  degree  of  removability 
exists  as  between  lessor  and  lessee  for  years.  For  a  like 
reason,  a  somewliat  less  but  still  a  very  large  degree  of 
removability  exists  as  between  reversioner  or  remainder- 
man, and  executor  or  administrator  of  tenant  for  life. 
And  the  least  (iegree  of  removability  exists  as  between 
heir  and  executor  of  decedent. 

See  2  Insts.  Com.  &  Stat.  Law,  533  &  seq. 

An  execution  oiji.fa.  against  a  tenant  for  years  may 
be  levied,  it  is  believed,  upon  any  fixture  annexed  by  the 
tenant,  which,  as  against  the  landlord,  he  might  remove 
during  his  term,  and  so  in  the  other  two  cases.  In  the 
case  of  a  tenant  in  fee  simple,  those  fixtures  only  are 
liable  to  execution  of  fi.  fa.  which  are  removable  as  be- 
tween heir  and  executor.  When  they  are  thus  removable 
is  explained  in  1  Lom.  Ex'ors,  &c.,  256,  &c. 

See  Winn  v.  Ingilby,  5  B.  ife  Aid.  (7  E.  C.  L.)  625;  3 
Smith's  L.  C.  194  &  seq;  Horn  v.  Baker,  (9  East,  215); 
2  Smith's  L.  0.  219  &  seq;  Green  v.  Phillips,  26  Grat. 
762 ;  Elwes  v.  Mawe,  (3  East.  38) ;  2  Steph.  Com.  260 ; 
2  Kent's  Com.  345 ;  2  Insts.  Com.  &  Stat.  Law,  535  & 
seq;  Id.  540  &  seq. 

Whilst  in  general,  no  freehold  interest  is  subject  to  bo 
taken  upon  an  execution  oifi.fa.^  it  must  be  remembered 
that,  at  the  suit  of  the  cominonwealth^  lands  are  liable  to 
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be  levied  on  and  sold  under  it,  (V.  C.  1873,  c.  40,  §  8), 
the  precept  of  the  writ  in  such  ease  being,  "We  com- 
mand you  that  of  the  goods,  chattels  and  real  estate  of  D. 
D.  you  cause  to  be  made,"  &c. 

We  find  then,  that  9^  fieri  fdciae  cannot  in  general  be 
levied  on  chases  in  action;  on  unascertained  equitable  in- 
terests, like  equities  of  redemption,  or  on  freehold  estates; 
but  it  must  not,  therefore,  be  supposed  that  those  interests 
are  incapable  of  being  reached  by  any  process^  and  are 
exempt  from  debts  altogether. 

Choses  in  action  and  uncertain  equitable  interests  may 
be  subjected  in  a  manner  presently  to  be  xplained,  and 
freehold  estates  in  the  ordinary  state  of  the  law,  by  writ 
of  elegit;  but  that  writ  being  at  present  abolished  in  Vir- 
ginia, recourse  must  be  had  to  a  court  of  equity^  (V.  C 
1873,  c.  183,  §  26;  Id.  182,  §  9),  whose  aid  may  be  in- 
voked, under  proper  circumstances,  in  the  first  two  cases 
likewise. 
4^  Manner  in  which  Chattels  may  be  levied  on  under  a 
Writ  of  Fieri  Facias, 

It  is  not  needful  that  the  oflScer  should  lay  his  hand  upon 
each  individual  article  in  order  to  constitute  a  saflScient 
levy.  It  is  enough  if,  having  the  goods  in  his  power  and 
view  J  he  declares  that  he  seizes  them  to  satisfy  the  execu- 
tion. (2  Tuck.  Com.  67 ;  2  Tidd's  Pract.  1013 ;  Bullitt  v. 
Winston,  1  Munf.  278,  283;  Cole  v.  Danes,  1  Ld. 
Raym.  725.)  But  it  is  no  levy,  unless  the  goods  be  in  hi» 
power ^  although  they  may  be  in  h's  view.  Thus,  where 
the  sheriff  saw  the  property,  whicrh  was  locked  up  in  a 
log-house,  but  armed  men  threatened  him  with  violence 
if  he  meddled  with  it,  whereupon  he  declared  that  he 
levied  upon  it,  and  then  went  to  summon  the  posse  comi- 
tatus  to  overcome  the  threatened  resistance,  but  upon  his 
return  found  that  the  property  had  been  removed  he  knew 
not  whither,  it  was  held  to  be  no  levy,  because  he  had  it 
not  in  his  power.  (Wadsworth,  &c.  v.  Miller,  &c.,  4 
Grat.  101.) 

To  offer  any  resistance  to  an  officer  of  the  law  in  the 
discharge  of  his  duty  is  a  very  grave  oflence  against  pub- 
lic justice,  which,  besides  being  punishable  as  a  contempt 
of  the  court  which  issued  the  process,  (V  C.  1873,  c.  190, 
§  27  (cl.  4):  Wells'  Case,  21  Grat.  500,  604;  Bait.  &  O. 
R.  R.  Co.  V.  Wheeling,  13  Grat.  40),  subjects  the  oflFen- 
der  also  to  fine  and  imprisonment,  at  the  discretion  of  a 
jury,  (V.  C.  1873,  c.  19,  §  30.)  The  officer,  moreover,  is 
authorized  and  required,  when  the  resistance  is  anticipated, 
to  summon  the  power  of  the  county  {posse  comitatus)^  to 
aid  him  in  executing  Buy  process^  order  ^  or  warrant  directed 
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to  him,  (V.  C.  1873,  c.  49,  §  24;  See  Bae.  Abr.  Ex'on- 

In  levying  the  execution,  as  in  other  cases  of  civil  pro- 
cess^ it  is  not  allowable  to  break  open  the  outer  door  of 
the  defendant's  dwelling  (as  it  is  by  statute  in  the  case  of 
distress,  (V.  0.  1873,  c.  134,  §  13);  but  the  officer  may 
break  open  inner-doors  or  chests,  or  the  outer-doors  of  out- 
houses, or  even  of  a  stranger* s  dwelling,  if  the  defendant's 
goods  are  therein,  but  this  is  at  his  peril  if  the  defendant's 
goods  be  not  found  there.  (2  Tuck.  Com.  362;  Bac. 
Abr.  Ex'on,  (N);  2  Tidd's  Pr.  1011,  1012.) 

The  defendant's  property  is  not  protected  from  the  levy 
of  an  execution  (as  it  is  in  the  case  of  distress)  by  being  in 
his  actual  use,  as  a  horse  which  he  is  riding,  &c.  ;  but  the 
sheriff  may  seize  the  horse  and  then  dispossess  the  defend- 
ant, using  as  little  violence  as  possible  for  the  purpose.  (2 
Tuck.  Com.  362.) 

Unreasonable  levies   are  expressly  prohibited,  (V.   C. 
1873,  c.  49,  §  36);  and  it  is  improper  for  the  sheriff  to- 
sell  more  of  the  property  than  is  necessary  to  satisfy  the 
execution,  if  a  part  can  be  detac^hed  without  material  pre- 
judice, and  sold  separately.     (2  Tuck.  Com.  362.) 
6'.  When  the  writ  of  I^teri  Facias  may  be  Levied. 

The  writ  cannot  be  levied,  of  ex)urse,  before  it  is  issued, 
nor  after  the  return-day.  But  if  levied  before  the  return- 
day,  the  lapse  of  that  day  does  not  arrest  the  proceedings; 
but  the  officer  may  go  on  to  sell  the  property,  and  may  re- 
ceive the  money  from  the  debtor  afterwards,  for  an  execu- 
tion is  an  entire  thing;  and,  upon  the  same  principle,  if  it 
be  issued  before  the  party's  death,  although  it  be  not  in  the- 
officer's  hands,  it  may  be  levied  after  his  death.  (Bac. 
Abr.  Ex'on,  (C)  4;  2  Tuck.  Com.  841,  360;  1  Rob.  Pr. 
(1st  ed.)  520  &  seq ;  Bragner  v.  Langmead,  7  T.  R.  22-'3 ; 
Eaton  V.  Southby,  Willes.  135  <fe  n  (b);  Wheaton  v.  Sex- 
ton, 4  Wheat.  503 ;  Dix  v.  Evans,  8  Munf.  308 ;  Ballard 
V.  Whitlock,  18  Grat.  238;  Chapman  v.  Harrison,  4 
Rand.  336.) 

Neither  an  execution,  nor  any  other  civil  process  can  be 
served  on  Sunday,  except  in  cases  of  persons  escaping  out 
of  custody,  or  where  it  is  especially  provided  by  law,  as 
in  attachments  against  absconding  debtors,  (V.  C.  1873, 
c.  49,  §  25 ;  Id.  c.  148,  §  10.)  An  execution  may  be  levied 
by  night  as  well  as  by  day,  which  is  not  admissible  in  a 
warrant  of  distress,  except  by  statute  in  case  of  goods 
fraudulently  removed  from  the  leased  premises,  (V.  0. 
1873,  c.  134,  §  13.) 

Members  of  the  general  assembly  were  long  privileged 
from  execution,  even  against  their  goods,  during  their  at- 
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tendance  thereon,  and  for  one  day  before  and  after,  for 
every  twenty  miles  of  necessary  travel  to  and  from  tJieir 
homes ;  but  at  present,  they  are  exempt  only  from  being 
"taken  into  custody  or  imprisoned,  under  any  process, 
except  for  treason,  felony,  perjury,  breach  of  the  peace, 
or  for  any  contempt  of  court  which  is  of  a  criminal  na- 
ture, and  not  merely  a  disobedience  of  civil  process." 
(V.  C.  1873,  c.  14,  §  5  to  7).  But  whilst  the  privilege 
subsisted,  if  the  levy  were  made  before  it  attached,  it  was 
the  duty  of  the  officer  not  to  restore  the  property,  but  to 
keep  it  safely  during  the  continuance  of  the  privilege. 
{2  Tuck.  Com.  362).  And  it  is  also  enacted,  that  "  any 
action,  suit,  or  other  civil  proceedings,  either  in  favor  of 
or  against  a  member  of  the  general  assembly,  may  be 
commenced,  but  shall  not,  unless  by  his  consent,  be  prose- 
cuted to  final  judgment  or  decree  during  his  attendance 
upon  the  general  assembly.  But  his  person  shall  not  be 
taken  into  custody  or  imprisoned,"  that  is,  on  such  civil 
process.  (V.  C.  1873,  c.  14,  §  4.) 
>&.  The  Lien  of  a  Fieri  Facids. 

At  common  law,  an  execution  oi  fieri  Jacias  had  rela- 
tion to  its  date,  in  respect  to  the  lien  which  it  created,  so 
that  if,  after  it  was  zesued,  the  defendant  had  sold  the 
goods,  though  ionafid£  and  for  valuable  consideration, 
to  one  without  notice,  yet  still  they  were  liable  to  be  taken. 
But  this  being  attended  with  much  inconvenience  to  trade, 
the  statute  of  frauds,  29   Car.   11,  c.  3,  enacted  tliat  no 
writ  of  execution  should  bind  the  property  of  goods,  (that 
is,  as  against  subsequent  bona  fide  purchasefi's  for  value^) 
but  from  the  time  when  it  should  be  delivered  to  the  pro- 
sper officer  to  he  executed,     (Bac.  Abr.  Ex'on,  (I).)     A  cor- 
responding provision  of  long  standing  has  existed  in  our 
Code,  and  by  the  revisal  of  1849,  the  qualification  was 
^extended  to  creditors  also,  it  being  declared  that,  as  against 
^evhaequerUpurchasersiov  valuable  consideration,without  no- 
tice, and  creditors,  the  writ  shall  bind  what  it  7nay  he  levied 
■ouj — ^namely :  goods  and  chattels,  current  money  and  bank- 
notes,—only  from  the  time  that  the  writ  is  delivered  to  the 
officer  to  he  executed,     (V.  C.  1873,  c.  183,  §  27.)     This 
lien  is  conditional,  and  depends  on  the  execution  being 
afterwards  levied  before  the  return-day  thereof  is  past. 
If  not  so  levied,  the  lien  is  then  at  an  end;  but  if  levied, 
all  intermediate  levies  of  junior  executions^  and  all  inter- 
mediate giftSj  and  even  sales  Jor  value  of  such  tangible 
chattels,  whether  such  sales  or  gifts  be  with  or  without 
notice,  are  avoided  in  favor  of  the  first  execution  creditor; 
and  this  lien  continues  until  the  authority  to  sell  under 
the   execution  expires.     (2  Tuck.  Com.  363 ;  £vans  v. 
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Greenhow,  15  Grat.  161;  Carr  v.  Glasscock,  3  Grat.  354; 
Humphrey  v.  Hitt,  6  Grat.  527).  And  it  should  be  ob- 
served, that  whilst  the  English  statute,  and  our  own  former 
statute,  provided  only  for  the  relief  oi purchasers  for  value 
after  the  date  of  the  writ,  and  before  it  came  to  the  offi- 
cer's hands  to  be  executed,  and  not  for  creditors  who 
should,  during  that  interval,  sue  out  execution  and  cause 
it  to  be  levied,  yet,  our  present  statute,  as  already  stated, 
extends  its  protection  to  creditors  as  well  as  purchasers, 
which  must  mean  eosecution-fireditoj^s.  If,  therefore,  after 
the  issue  of  the  first  execution,  but  before  it  goes  into  an 
officer's  hands  to  be  executed,  a  second  execution  issues, 
and  goes  into  the  officer's  hands  before  the  first,  it  is  en- 
titled to  priority  over  the  first.  But  it  is  apprehended 
that  after  an  execution  is  placed  in  the  officer's  hands  to 
be  executed,  no  preference  can  be  acquired  over  it  by  the 
prior  levy  of  a  subsequent  execution,  at  least  in  the  hands 
of  the  same  officer,  supposing  the  lien  of  the  first  execu- 
tion to  be  consummated  by  an  actual  levy  before  the 
lapse  of  the  return-day.  To  be  sure,  if  the  sheriff  sell 
under  the  second  execution,  the  title  of  the  purchaser  is 
not  divested  in  favor  of  the  creditor  in  the  first  execution, 
but  the  latter  has  a  remedy  over  against  the  sheriff. 
(Smallcomb  v.  Cross,  1  Lord  Kaym.  252 ;  Hutchinson  v. 
Johnson,  1  T.  R.  731 ;  Payne  v.  Drewe,  4  East.  523 ; 
McKey  v.  Garth,  2  Rob.  38.) 

But  the  revisal  of  1849  affords  another  lieu  consider- 
ably more  extensive,  extending  not  only  to  such  property 
as  the  law  permits  the  writ  of  fieri  facias  to  be  levied  on, 
(which  is  as  far  as  the  common  law  carries  it,  and  as  far 
as  it  was  carried  by  our  statute  prior  to  the  revisal),  but 
to  aU  the  personal  estate  of,  or  to  which  the  judgment- 
debtor  is  possessed  or  entitled,  (although  not  levied  on^  nor 
capable  of  being  levied  on  under  V.  C.  1873,  c.  183,  §  27  & 
seq,  except,  (1),  Chattels  exempt  by  the  ^^  poor  7narCslaw\ 
in  favor  of  husbands  and  parents  who  are  heads  of  fami- 
lies, (V.  C.  1873,  c.  49,  §  33-'4) ;  (2),  Wages  due  to  a  labor- 
ing man,  and  not  over  fifty  dollars  a  month  ;  (3),  Chat- 
tels included  in  the  homestead  exemption,  (V.  C.  1873,  c. 
183,  §  1) ;  and  except  also,  (4),  That  as  to  an  assignee  for 
volume  of  property  not  levied  on,  nor  capable  of  being 
levied  on,  and  as  to  a  person  w/iking  a  payment  to  a  judg- 
ment-debtor, such  lien  shall  exist  only  from  the  time  the 
assignee,  c&c,  had  notice  thereof  (V.  C.  1873,  c.  184,  § 
8;  Evans,  Trustee,  v.  Greenhow,  <fec.,  15  Grat.  153; 
Charron  v.  Boswell,  18  Grat.  216.) 

In  order  to  make  these  liens  of  s^  fieri  facias  available, 
and  to  mark  their  commencement  with  precision,  the 
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officer  is  required,  (under  a  penalty  to  be  agsessod  by  the 
court  in  favor  of  the  creditor,  not  exceeding  ^fteen per 
centum  upon  the  amount  of  the  execution),  to  endorse  on 
the  Ji.  fa,^  the  year^  months  day^  and  even  time  of  day  he 
receives  it,  (V.  C.  1873,  c.  183,  §  29);  and  if  several 
writs  are  in  his  hands,  they  are  to  be  satisfied  in  the  order 
in  which  t?iey  were  delivered;  and  if  delivered  at  the 
same  time,  they  are  to  be  satisfied  pari  passu.  (V.  0» 
1873,  c.  183,  §  30.) 

The  lien  of  the  fieri  facias^  last  mentioned,  continues 
after  the  return-day,  and,  by  the  terms  of  the  statute,  is 
terminated  only  by  the  right  ceasing  to  levy  that  or  a 
new  execution,  or  by  the  same  being  suspended  in  any 
way,  as  by  a  forthcoming  bond  given  and  forfeited^  or  by 
a  supersedeas  or  other  legal  process.  (V.  C.  1873,  c.  184, 
§  4 ;  Puryear  v.  Taylor,  12  Grat.  401 ;  Charron  v.  Bos- 
well,  18  Grat.  216.) 

It  appears,  therefore,  that  by  virtue  of  tlie  ancient  lieu  of 
the^/?en  facias^  first  above  described,  as  it  exists  in  Virginia, 
when  the  execution  is  duly  levied^  all  intermediate  levies  of 
subsequent  executions,  and  all  intermediate  gifts^  or  even 
sales  for  value,  of  the  personal  chattels  taken  in  execution^ 
whether  such  sales  or  gifts  be  with  or  without  notice,  are 
liable  to  be  avoided,  (2  Tuck.  Com.  363;  Evans  v  Green- 
how,  15  Grat.  161) ;  but  the  lien  is  still  subject  to  the  ex- 
ceptions above  enumerated,  as  (1),  (2),  and  (3);  whilst  aa 
to  chattels  not  levied  on,  7ior  capable  of  being  levied  on, 
the  last  described  lien  then  which  l>ecomes  applicable,  ia 
subject  not  only  to  those  exceptions,  but  also  to  the  fourth 
exception,  above  stated  likewise.  (Evans,  Trustee,  v. 
Greenhow  &  als,  15  Grat.  160;  Charron  v.  Boswell,  18 
Grat.  221  ife  seq.) 

Any  conflict  of  liens  between  execution-creditors,  or  be- 
tween creditors  by  execution,  and  by  attachment,  may  be 
adjusted  by  petition  to  the  court,  the  force  of  whose  pro- 
cess is  in  question,  or  more  satisfactorily  by  a  proceeding 
in  chanc>ery,  to  wliich  all  the  persons  concerned  ought  to 
be  made  parties.  (Charron  v.  Boswell,  18  Grat.  220; 
Erskine  v.  Staley,  12  Leigh,  406;  Moore  v.  Holt,  10 
Grat.  284.) 

It  is  proper  to  observe,  that  the  levy  of  an  execution  of 
fieri  facias  does  not  divest  the  defendant  in  the  execution 
of  the  property,  and  transfer  it  to  the  sheriff.  It  is  in 
the  custody  of  the  law,  and  the  sheriff  has  a  special  inter- 
est vested  in  him  R%m,ere  bailee,  to  keep  it  safely,  and  with 
a  naked  power  to  sell  it,  and  pass  the  title  of  the  owner 
to  the  purchaser.  (Walker  v.  Commonwealth,  18  Grat. 
13.) 
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An  execution  delivered  to  the  oflScer  to.be  executed 
does  not,  as  we  have  seen,  complete  the  lien  of  the  kind 
first  above  described  under  V.  C.  1873,  c.  183,  §  27,  but 
there  must  be  an  actiuil  levy  in  order  to  consummate  it. 
And  so  imperfect  is  it  without  such  levy,  that  a  creditor 
may  withdraw  his  execution  against  his  principal  debtor 
from  the  hands  of  the  oflScer  without  impairing  the  lia- 
bility of  a  surety  for  the  debt.  (Humphrey  v.  Hilt,  6  Grat. 
509  ;  ChaiTon  v.  Boswell,  18  Grat.  225.)  But  where  the 
writ  has  been  once  levied,  the  plaintiff  must  employ  great 
caution  in  directing  or  allowing  the  property  to  be  dis- 
charged, lest  he  lose  the  lien  he  has  acquired.  He  may 
sometimes  lose  thereby  the  right  to  sue  out  a  new  exe- 
cution, even  against  a  single  defendant,  and  much  more 
where  there  are  several  defendants,  one  or  more  of  whom 
are  sureties.  With  consent  of  all  parties  the  plaintiff  may 
always  abandon  his  levy,  and  issue  a  new  execution,  or  as 
between  principal  and  surety,  when  the  levy  is  on  the 
property  of  the  surety^  he  may  do  so.  So  also  if  the 
levy  be  abandoned  hy  the  sheriff  with  consent  of  all  the 
defendants^  but  without  the  concurrence  of  the  plaintiff, 
or  if  the  property  be  eloigned  or  removed  by  defendants 
out  of  reach  of  the  sheritf,*  without  consent  of  the  sheriff 
or  plaintiff,  or  if  by  a  misunderstanding  of  the  plaintiff's 
directions  on  the  part  of  the  sheriff",  and  of  the  defendants, 
the  property  levied  on  is  released  bj^  the  sheriff  to  them, 
in  all  these  cases  the  plaintiff  may  have  a  new  execution. 
But  if  the  property  be  lost  to  defendant  by  the  miscon- 
duct or  neglect  of  the  sheriff,  the  execution  is  thereby 
satisfied  to  the  extent  of  the  value  of  the  property^  and 
the  plaintiff'  can  look  only  to  the  sheriff  for  indemnity. 
(Walker  v.  Commonwealth,  18  Grat.  13.) 
T.  Forthcoming  or  Delivery  Bond. 

When  property  is  taken  under  execution  the  law  in- 
dulges the  debtor  with  the  privilege  of  keeping  it  in  his 
own  possession,  and  at  his  risk,  until  the  day  of  sale,  pro- 
vided he  will  execute  a  bond,  with  sufficient  security, 
{usually  in  a  penalty  double  the  amount  dice  thereon,  but 
more  properly  double  the  value  of  the  property^  pay- 
able to  the  creditor,  and  conditioned  to  have  the  goods 
forthcoming  at  the  time  and  place  appointed  by  the  officer 
for  the  sale.  This,  which  is  styled  a  forthcoming  or  de- 
livery bond,  is  delivered  to  the  officer,  who  thereupon,  if 
he  is  satisfied  with  its  sufficiency,  surrenders  the  effects 
to  the  debtor  again.  The  condition  recites  the  service  of 
the  process,  and  the  amount  due  thereon,  (including  law- 
ful charges  and  costs,)  and  any  variance  from  the  process 
is  fatal.     (V.  C.  1873,  c.  185,  §  1 ;  Glasscock  v.  Dawson, 
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1  Munf.  606  ;  Meze  v.  Howver,  1  Leigh,  442  ;  Crouch  v. 
Miller,  2  Leigh,  545.) 

The  condition,  supposing  the  obligation  not  to  be  saved 
before  forfeiture,  by  injunction  or  aupersedecLS^  (Wilson  v. 
Stevenson,  1  Call.  213 ;  Rucker  v.  Harrison,  6  Munf. 
181),  must  be  precisely  and  literaUy  complied  with^  or 
else  the  bond  is  forfeited.  However  trivial  may  be  the 
value  of  the  article  which  the  defendant  fails  to  have 
forthcoming  at  the  time  appointed  for  the  sale,  this  for~ 
feiture  follows :  obliging  the  parties  to  the  bond  to  pay 
the  whole  amount  of  the  judgment,  (not  exceeding  the 
penalty  of  the  bond,)  or  at  least  as  much  as  may  remain 
unpaid  after  crediting  tlie  proceeds  of  the  chattels  which 
may  have  been  tlien  delivered.  (Pleasants  v,  Lewis,  1 
Wase.  173 ;  Bernard  v.  Scott,  3  Rand.  522.)  Nor  is  the 
plaintiff  bound  to  show  a  breach  of  this  condition ;  but 
the  defendant  must  prove  performance  thereof.  (Nicholas- 
V.  Fletcher,  1  Wash.  330.) 

In  case  of  such  forfeiture  of  the  delivery-bond,  if  the 
amount  be  not  paid,  including  all  lawful  charges,  the  of- 
ficer, within  thirty  ddys  thereafter,  shall  return  it,  with 
the  process  to  the  proper  court  or  clerk's  office,  (V.  C. 
1874,  c.  49,  §  27),  when  the  clerk  endorses  the  date  of 
its  return,  and  as  against  the  obligors  who  are  alive  when 
so  returned,  it  has  the  force  of  a  judgment^  but  not  so  as 
to  warrant  an  execution  thereon  without  an  order  of 
court.  (V.  C.  1873,  c.  185,  §  2.)  And  if  the  bond  be 
not  returned  before,  this  lien  subsists  from  the  time  of 
making  the  motion.     (Jones  v.  Myrick,  8  Grat.  179.) 

The  obligors  in  the  bond  are  liable  for  the  money  therein 
mentioned,  with  interest  from  its  date,  and  costs,  to  be  re- 
covered by  action  or  motion,  (V.  C.  1873,  c.  185,  §  3,)  on  ten 
days*  notice  in  general,  which  is  the  time  in  all  motions,  if 
no  other  time  be  specified.  (V.  C.  1873,  c.  163,  §  4.)  But 
by  Acts  of  1869-'T0,  (p.  163,  c.  120,  §  5),  it  is  provided, 
that  where  the  original  debt  was  incurred  previous  to 
•  April  10,  1865,  no  award  of  execution  can  be  made  on 
a  forfeited  forthcoming  bond,  until  after  three  moniht? 
notice  to  the  obligors.  (V.  C.  1873,  c.  49,  §  43.)  But 
this  statute  is  held  not  to  apply  where  the  bond  was  for- 
feited before  the  passage  of  the  act.  (Qoolsby  v.  Strother, 
21  Grat.  107.) 

The  award  of  execution  cannot  be  successfully  resisted 
on  account  of  the  invalidity  of  the  original  judgment, 
unless  such  judgment  is  wholly  nvU  and  void.  However 
irregular  and  erroneous  it  may  be,  as  long  as  it  remains 
unreversed,  it  cannot  be  drawn  in  questioo  in  a  collate- 
ral proceeding,  unless  it  be  ipso  facto  void.     (1  Chit. 
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PI.  126,  403 ;  Harvey  v.  Daniel,  2  Lev.  161 ;  Hayward 
V.  Ribbons,  4  East.  311 ;  Pates  y.  St.  Clair,  11  Qrat.  33.) 
For  the  terms  and  effect  of  delivery-bonds,  and  the 
practice  in  respect  to  them,  see  1  Rob.  Pr.  (Ist  ed.)  591 
ife  seq ;  Robinson  v.  Sherman,  2  Grat.  178 ;  Leake  v. 
Ferguson,  Id.  419  ;  and  the  cases  referred  to  in  the  notes 
to  the  above  cited  passage  of  the  code. 

It  must  be  noted,  that  as  to  an  execation  on  a  forth- 
coming bond,  it  is  provided,  as  also  in  some  other  enu- 
merated cases,  that  the  clerk  shall  endorse  on  the  execu- 
tion that  "  no  security  is  to  he  tdken^  (V.  C.  1873,  c. 
186,  §  6,  7.) 

A  forthcoming  bond  may  be  taken  by  a  constable  on  a 
ji.  fa.  issued  by  a  justice  of  the  peace ;  and  an  award 
of  execution  may  be  made  in  such  case  hy  a  justice^  on 
motion  on  ten  days'  notice.  If,  however,  the  amount  actu- 
ally due  exceeds  twenty  tloUars,  exclusive  of  interest,  the  de- 
fendant may  remove  it  into  a  county  or  corporation  court. 
For  the  proceedings,  see  V.  C.  1873,  c.  185,  §  8  to  14. 
8'.  Proceedings  after  the  Levj'^  of  a  Fieri  Fadds;  W.  0. 
1«.  Providing  for  the  Security  of  the  Property. 

It  is  the  officer's  duty  to  provide  for  .the  safe-keeping 
of  the  property  levied  on,  and  if  it  be  animate,  for  its 
proper  support,  taking  care,  whatever  be  its  character, 
that  it  sustains  no  injury ;  for  the  expense  attending  all 
of  which,  he  is  to  be  indemnified  out  of  the  sale  of  the 
property,  although  such  charges,  (if  the  property  were 
casually  destroyed,  without  default  of  the  sheriflF),  are 
properly  to  be  defrayed  in  the  first  instance,  by  the  plain- 
tiff in  the  execution.  And  in  no  case  shall  the  goods  be 
removed  out  of  the  county  or  corporation,  unless  where 
it  is  otherwise  specially  provided.  (V.  C.  1873,  c.  49,  §  35.) 
2«.  Provision  to  Indemnify  the  Officer  for  the  Seizure  or 
Sale  of  Property. 

For  the  ease  and  security  of  an  officer  who  levies  an 
execution,  it  is  provided,  as  we  have  seen,  that  if  any 
doubt  shall  arise  whether  the  property  is  liable  to  the 
levy,  he  may,  as  well  after  the  levy  as  before,  demand 
of  the  creditor  an  indemnifying  hand;  and  if  it  be  not 
given  (of  course  with  sufficient  security),  within  a  reason- 
able time  after  notice  that  it  is  required,  the  officer  may 
refuse  to  levy  on  the  property,  or  may  restore  it  to  the 
person  from  whose  possession  it  was  taken.  (V.  C. 
1873,  c.  149,  §  4,  6.)  The  bond,  which  may  bo  ex- 
ecuted in  the  partnership  name,  by  one  member  of  a 
firm,  which  makes  it  his  bond,  (Davis  v.  Davis,  2  Qrat. 
363),  is  payable  to  the  officer^  and  is  in  a  penalty  double 
the  value  of  the  property,  conditioned  as  follows : 
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Ist,  To  iiiderrmify  the  officer  again&t  all  damages  which 
he  may  sustain  in  consequence  of  the  seizure  or  sale  of 
such  property ; 

2nd,  To  pay  any  claifnant  of  the  property  all  damage 
which  he  may  sustain  in  consequence  of  such  seizure  or 
sale;  and 

3rd,  To  warrant  and  defend  to  any  purchaser  of  the 
property,  such  estate  or  interest  therein  as  is  sold.  (V. 
C.  1873,  c.  149,  §  4.) 

The  bond  is  to  be  returned  within  twenty  days  to  the 
clerk's  office  from  which  the  execution  issued,  or  if  not 
issued  by  a  clerk,  (that  is,  if  it  emanate  from  s^  justice  of 
the  peace^  Davis  v.  Davis,  2  Grat.  363),  to  the  office  of 
the  court  by  which  the  officer  was  appointed,  or  in 
which  he  qualified,  (V.  C.  1873,  c.  149,  §  6) ;  and  suit 
may  be  prosecuted  upon  it  in  the  name  of  the  officer, 
(although  he  be  dead),  for  the  benefit  of  the  claimant, 
creditor,  purchaser,  or  other  persons  injured,  (who  is 
styled  the  relator^  and  the  suit  is  said  to  be  at  his  rela- 
tion)^ and  such  damages  recovered  as  a  jury  may  assess. 
(V.  C.  1873,  c.  149,  §  6.)  After  the  bond  is  returned 
to  the  officer,  the  claimant,  or  purchaser  of  the  property 
is  barred  of  any  action  against  the  officer  levying  there- 
on, provided  the  security  therein  be  good  at  the  time  of 
taking  it,  (V.  C.  1873,  c.  149,  §  6;  Davis  v.  Davis,  2 
Grat.  363) ;  and  supposing  also  that  the  bond  conforms 
in  its  terms  to  the  direction  of  the  statute  in  the  three 
particulars  above  enumerated.  (McCIunn  v.  Steel,  2  Va. 
Cas.  256 ;  Aylett  v.  Roane,  1  Grat.  284.)  The  sheriff, 
however,  is  not  bound  to  avail  himself  of  this  defence, 
but  if  damages  are  recovered  against  him  may  sue  on 
the  bond,  and  obtain  the  indemnity  stipulated  for  in  it. 
(Dabney  v.  Catlett,  12  Leigh,  383 ;  Aylett  v.  Roane,  1 
Grat.  284,  &c.) 

And  it  shoiUd  be  observed  that,  although  the  bond  be 
not  in  conformity  witli  the  statute,  and  therefore,  not  a 
good  statutory  bond,  it  is  yet  good  at  common  law. 
(Hewlett  V.  Charaberlayne,  1  Wash.  367;  Johnston  v. 
Merri wether,  8  Call.  523;  Crawford  v.  Jarrett,  2  Leigh, 
630 ;  Dabney  v.  Catlett,  12  Leigh,  383 ;  Aylett  v.  Roane, 
1  Grat.  284-'5.) 

When  the  property,  the  sale  of  which  is  thus  indemni- 
fied, sells  for  more  than  enough  to  satisfy  the  execution, 
the  surplus  is  paid  into  court,  and  is  to  be  disposed  of 
by  it  as  the  rights  of  those  interested  may  seem  to  re- 
quire.    (V.  C.  1873,  c.  149,  §  8.) 

At  common  law  the  sheriff  is  exposed  to  great  per- 
plexity when  a  question  arises  as  to  the  ownership  of 
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property  which  the  creditor  insists  belongs  to  the  debtor, 
and  a  third  person  claims  as  his  own.  However  he  shall 
act,  he  may  be  liable  to  complaint  and  litigation — by  the 
creditor,  if  he  does  not  levy,  and  by  the  claimant,  if  he 
does.  There  are,  indeed,  several  imperfect  expedients 
to  which  he  may  resort,  but  nothing  comparable  to  the 
statutory  indemnifying  bond.     Thus: 

(1),  He  may  summon  a  jury  to  try  the  right  of  property 
in  an  informal  way,  and. if  the  verdict  be  in  favor  of  the 
daimant^  he  is  justified  in  discharging  the  chattels  from 
the  levy ;  but  the  contrary  verdict  does  not,  it  seems,  pro- 
tect him  against  the  true  owner.  (1  Bac.  Abr.  Ex'on, 
(C)  4;  2  Tuck.  Com.  369;  2  Tidd's  Pract.  1008.)  But 
see  Latham  v.  Eames,  &  2  H.  Bl.  437 ;  Glassop  v.  Cole, 
3M.  AS.  173; 

2,  The  court,  it  seems,  may  direct  an  issue^  (by  virtue  of 
its  supervisory  power  over  its  own  process),  to  try  the 
right  to  the  property,  or  may  await  the  adjudication 
elsewhere,  and  meantime  may  retain  the  money,  or  pro- 
bably the  property,  if  capable  of  being  kept  without  loss 
of  value  or  materia)  expense,  to  abide  the  event.  (2 
Tidd's  Pr.  1008  n  (1) ;  Thurston  v.  Thurston,  1  Taunt. 

I  120.) 

3,  The  officer  may  require^ — ^at  least  may  lawfully 
take — ^from  the  creditor,  if  he  is  willing  to  give  it,  a 
bond  to  indemnify  him  for, the  seizure  or  sale  of  the 
property.    (Crawford  v.  Jan*ett,  2  Leigh,  630;  Dabney 

•      V.  Catlett,  12  Leigh,  383) ; 

4,  It  has  been  repeatedly  suggested  that  a  bill  of  in- 
terpleader would  lie  in  chancery  for  the  officer,  to  com- 
pel the  creditor  and  the  claimant  to  litigate  their  respec- 
tive pretensions,  (Cooper,  &c.  v.  Chitty,  &c.,  1  Burr. 
37 ;  Storrs  v.  Payne,  4  H.  &  M.  506 ;  Baird  v.  Rice,  1 
Call.  23.)  But  as  it  is  an  established  principle  that  he 
who  files  a  bill  of  interpleader  in  equity y  must  always 
admit  a  title  against  himself  in  one  or  other  of  the  con- 
tending parties,  (he  himself  being  a  mere  stake-holder,) 
the  sheriff  in  such  a  case  would  be  obliged  to  admit 
himself  to  be  a  torong-doer^  and,  therefore,  this  remedy 
does  not  appear  to  be  open  to  him,  (Slingsby  v.  Moul- 
ton,  1  Ves.  &  B.  334 ;  2  Stor.  Eq.  §  821.) 

It  may  have  been  this  suggestion  of  a  bill  of  inter- 
pleader in  equity  to  try  the  right  of  the  property  in  case 
of  disputed  title  in  connection  with  the  levy  of  execu 
tions,  that  induced  the  English  parliament,  by  statute  1 
and  2  William  IV,  c.  58,  which  the  revisers  of  our  Code 
of  1849  have  imitated,  to  devise  new  means  of  institu- 
ting and  conducting  an  inquiry  into  the  title,  in  a  mode 
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deeigoed  to  be  prompt  and  inexpensive^  to  which  they 
gave  the  name  of  interpleader.  The  common  law  action 
of  replevin  was  a  well-nigh  perfect  provision  for  the 
claimant  of  property  wrongfully  levied  on;  but  it  was 
not  adapted  to  the  occasions  of  the  o£Scer  or  creditor, 
both  of  whom  are  concerned  often,  to  set  on  foot  a  judi- 
cial enquiry  into  the  real  ownership  of  property,  which 
they  may  conceive  to  be  subject  to  execution.  Accord- 
ingly, the  proceeding  of  interpleader  contemplates  that 
it  may  be  resorted  to  by  either  the  claimant,  creditor  or 
sheriff,  that  is,  in  case  of  the  sheriff  supposing  that  no 
indemnifying  bond  has  been  given,  for  .if  one  has  been 
given,  the  sheriff  has  no  longer  any  concern  in  the  title, 
but  mttet  proceed  to  sell,  and  is  protected  ^against  all  lia- 
bility therefor.  (Stone  v.  Pointer,  5  Munf.  290.)  Pro- 
vision is  made  for  the  claimant's  obtaining,  by  means  of 
a  suspending  bond,  a  euepeneion  of  the  eale^  along  with 
an  order  of  interpleader  ;  and  he  may  have  also,  by  means 
of  a  delivery  bond,  the  return  of  the  property  to  the  pos- 
session whence  it  was  taken. 

See  V.  C.  1873.  c.  149,  §  2,  3,  6. 

The  proceeding  in  a  statutory  interpleader  has-been 
already  set  forth,  {Ante,,  p.  360  &  seq)  but  may  be  reca- 
pitulated briefly  as  follows :  Upon  the  application  of  the 
claimant  of  the  property  levied  on  under  execution,  the 
sale  shall  be  suspended  on  his  delivery  to  the  officer  of 
a  bond,  with  good  security  in  a  penalty  equal  to  double 
the  value  thereof,  payable  to  said  officer,  conditioned  to 
pay  all  damages  sustained  by  any  one  in  consequence  of 
the  suspension.  (V.  C.  1873,  c.  149,  §  6.)  And  if  he 
desire  the  property  to  remain  in  the  possession  whence 
it  was  taken,  and  the  case  be  one  in  which  a  forthcom- 
ing bond  is  not  prohibited  by  V.  C.  1873,  c.  185,  §  6,  he 
may  accomplish  it  by  means  of  such  a  bond,  with  the 
usual  recital,  and  with  condition  to  have  the  property 
forthcoming  at  such  a  day  and  place  of  sale  as  may  be 
thereafter  lawfully  appointed;  on  which  the  proceedings 
are  the  same  as  in  other  cases  of  delivery-bonds  under  Y . 
C.  1873,  c.  186,  §  2,  3,  5,  6. 

Having  thus  secured  the  suspension  of  the  salcj  and  if 
he  desires  it,  the  restoration  of  the  property^  the  claimant 
may  then  proceed  to  obtain  from  the  circuit  court,  or 
the  court  of  the  county  or  corporation  in  which  the  pro- 
perty was  taken,  or  from  the  judge  of  the  circuit  court 
in  vacation,  an  order  to  cause  to  appear  before  svch  courts 
as  well  the  creditor  who  issued  the  process  as  the  claim- 
ant ;  and  such  court  may  cause  such  issue  or  issues  to  be 
tried  as  it  may  prescribe,  may  direct  which  party  shall 
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be  considered  the  plaintifiP  in  the  issues,  and  shall  give 
judgment  upon  the  verdict  rendered,  or  if  a  jury  is. 
waived  by  the  parties,  shall  determine  their  claims  in  a 
summary  way.  (V.  0. 1873,  c.  149„§  2,  1.)  And  when 
no  forthcoming  bond  is  given,  the  same  courts,  or  the 
judge  of  the  circuit  court  in  vacation,  may,  before  the 
decision  of  the  rights  of  the  parties^  make  an  order  for 
the  sale  of  the  property,  or  any  part  of  it,  and  direct  the 
application  uf  the  proceeds.  The  court  may  further 
make  all  such  rules  and  orders,  and  entei:  such  judgment 
as  to  costs  and  all  other  matters  as  may  be  just  and 
proper. 

The  proceeding  to  try  the  title  may  also  be  instituted 
hy  the  officer^  where  no  indemnifying  bond  has  been 
given,  or  by  the  creditor^  neither  of  whom  of  course  ia 
called  upon  to  give  a  suspending  bond,  nor  has  any  oc^ 
casion  to  give  a  forthcoming  bond  ;  and  wlien  instituted 
it  is  conducted  in  the  same  manner  as  is  above  explained. 
(V.  C.  1873,  c.  149,  §  2,  3.) 

See  Ante,  p.  351  &  seq;  2  Tidd's  Pract.  1008,  n  (1). 
3*.  Sale  of  Property  Levied  upon  under  Fieri  Facias. 

Having  provided  for  the  safe-keeping  of  the  property, 
and  supposing  no  dispute  as  to  title  to  arise,  at  least  so 
as  to  arrest  subsequent  proceedings,  the  next  step  is  to 
sell  the  goods  and  chattels  levied  upon. 

In  making  such  sale,  it  is  laid  down  as  a  general  rule, 
that  the  officer  should  conform  as  nearly  as  possible  to 
such  a  method  of  procedure  as  a  prudent  man  would 
observe  in  selling  his  own  property  for  the  purpose  of 
getting  the  beet  price.  (Bac.  Abr.  Ex'on,  (C),  4  ;  Cres- 
son  V.  Stout,  17  Johns.  (N.  Y.)  116.)  Hence  he  ought 
to  sell  specific  articles  separately,  and  not  en  bloc,  at 
least  in  general,  (Ibid.)  And  as,  if  he  is  interested  ia 
the  execution,  the  law  forbids  him  to  levy  it  himself,  or 
by  liis  deputies,  but  he  must  commit  it  to  the  coroner, 
so  if  in  any  manner  he  perverts  his  official  position  to 
the  prejudice  of  the  parties,  or  either  of  tliem,  and  to 
his  own  advantage,  his  proceedings  will  be  vacated  ;  and 
so  if  he  raise  doubts  about  tlie  title,  and  then  himself  buy 
the  property  at  an  under  rate,  or  if  he  buys  when  he^is 
himself  the  only  real  bidder.  (Carter  v.  Harris,  4  Rand. 
199.) 

The  statute  of  Virginia  prescribes  minutely  the  regu- 
lations touching  i\iQ  place  and  thru  of  sale  under  execu- 
tion, the  piiblic  notice  thereof  to  be  given,  and  the  man- 
ner of  conducting  the  same.  It  is  provided  that  the 
officer  shall  appoint  a  time  and  place  of  sale,  and  pub 
lish  notice  of  the  same  for  at  least  ten  days,  at  some 
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place  near  tlie  residence  of  the  owner,  if  it  be  in  the 
county  or  corporation,  and  at  two  or  more  public  places 
in  tlie  officer's  county,  city,  or  district.  And  if  the 
goods  and  chattels  be  7nuleSy  work-dxeti  or  horses^  notice 
of  the  sale  must  be  published  at  the'  door  of  the  court- 
house  of  the  officer's  county,  or  corporation  for  one 
monthy  that  is,  on  the  next  preceding  court-day. 

The  sale  is  to  be  to  the  highest  bidder  for  cash  ;  and 
if  for  want  of  time,  it  b^  not  completed  on  the  day  ap- 
pointed, it  may  be  adjourned  from  day  to  day  until  com- 
pleted. (V.  C.  187a,'c.  49,  §  36,  38.)  Where  the  goods 
consist  of  rnuleSj  work-oxen^  or  horses^  they  are  to  be 
sold  at  the  court-house  of  the  county  or  corporation,  be- 
tween the  hours  of  10  A.  M.  and  4  P.  M.  on  the^r*^ 
day  of  the  term  of  the  county  or  corporation  court, 
next  succeeding  that  at  x^hich  they  arc  advertised,  un- 
less wlien  the  parties  hi  u)rtti?ig  dispense  with  these  pro- 
visions.    (V.  C.  1873,  c.  49,  §  37.) 

Until  April  1,  1879,  upon  debt*  incurred  prior  to 
April  10,  1865,  the  officer,  when  so  required  by  the  de- 
fendant, is  to  sell  personal  property  on  a  credit  of  twelve 
montliSy  (except  as  to  costs  and  expenses  of  sale,  which 
may  be  required  in  cash)^  taking  from  the  purchasers 
bonds,  with  sufficient  security,  payable  to  the  creditor 
for  the  amount  of  the  execution,  and  as  to  any  surplus 
payable  to  the  debtor,  and  return  such  bonds  along  with 
the  process  within  twenty  days  to  the  clerk's  office, 
where  they  have  the  same  force  and  effect  va  forthcom- 
ing bonds  so  returned,  and  execution  thereon  is  awarded 
in  the  same  manner.  (V.  C.  1873,  c.  49,  s  39 ;  Acts, 
1876-7,  p.  270,  c.  262.)  Tlie  duration  of  this  statute 
has  from  time  to  time  been  prolonged,  (Acts,  1873-'4, 
p.  101.  c.  109  ;  Acts,  1876-'7,  p.  272,  c.  262),  and  its 
constitutionality,  which  had  been  much  doubted,  has 
been  judicially  affirmed.  (Garland  v.  Brown's  Adm'r, 
23  Grat.  173,  177  &  seq.) 

If  the  purchaser  at  the  sheriff's  sale  fail  to  comply 
with  the  terms  of  sale,  the  officer  may  sell  the  pro- 
^  perty    forthwith,    or    under  a   new   advertisement,   or 

.  may  return  that  it  is  not  sold  for  want  of  bidders. 
And  if  on  a  re-sale  the  property  bring  less  than  at  first, 
the  first  purchaser  is  liable  for  the  difference  to  the 
<5reditor,  so  far  as  is  required  to  satisfy  him,  and  to  the 
debtor  for  the  residue.  (V.  0.  1873,  c.  183,  §  33 ;  Mac- 
lean V.  Dunn,  4  Bing.  (15  E.  C.  L.)  722 ;  Chit.  Cont, 
431.) 

The  student  is  desired  here  to  recall  the  explanation 
already  given  {Ante^-p,  817-'18,)  touching  the  officer's  duty 
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where  the  property  levied  on  belongs  to  a  tenant  f6r  life 
or  years^  and  is  on  the  leased  premises  when  seized.  It 
will  be  remembered,  tlmt  it  is  liable  to  the  landlord  in 
preference  to  the  execution-creditor  for  rent  due,  or  to 
become,  due,  not  exceeditig  one  year  in  the  whole,  and 
that  the  officer,  if  made  acquainted  with  the  landlord's 
claim,  is  bound  to. pay  that  much,  or  to  secure  it  to  be 
paid,  (supposing  it  to  be  not  yet  due,)  by  selling  the 
goods  in  the  latter  case  on  a  credit  till  the  rent  become 
due,  taking  bond  with  good  security,  payable  to  the  per- 
son entitled  to  it,  and  delivering  such  bonds  to  him.  (V. 
C.  1873,  c.  134,  §  12  ;  Bac.  Abr.  Eent,  (K),  8;  Byrd  v. 
Cooke,  1  Wash.  233;  Crawford  v.  Jarrett's  Adm'r  2 
Leigh,  630.)  . 

We  have  seen  that  the  officer  must  conduct  the  sale  as 
a  prudent  man,  desirous  to  get  the  best  price,  would  do 
in  respect  to  his  own  property.  He  is  not,  therefore,  at 
liberty, to  sell  for  a  very  inadequate  price,  but  must  re- 
turn that  he  has  levied  the  execution,  and  that  the  g6ods 
were  not  sold  for  want  of  bidders,  (Keightly  v.  Birch, 
&c.,  3  Caiiipb.  623):  and  thereupon  there  issues  a  writ, 
called  a  writ  of  venditioni  exponaSy  the  nature  of  which 
will  be  next  explained. 
4*.  The  Writ  of  Venditioni  Exponas. 

The  writ  of  venditioni  exponas  commands  the  officer 
to  expose  to  sale  the  goods  and  chattels  of  the  defendant 
which  he  has  taken,  and  which  he  detains  for  want  of 
bidders,  <fec. ;  and  the  effect  of  the  precept  is  to  require 
him  to  sell  at  all  events^  or,  as  it  was  paraphrased  by 
Lord  EUenborough  in  the  case  just  above  cited,  ^^^  sell  for 
the  best  price  you  can  obtain,^'*  (3  Campb.  624.)  See 
Rob.  Forms,  361. 

And .  whenever,  from  any  cause,  it  appears  by  the  re- 
turn on  an  execution,  that  property  taken  to  satisfy  it 
remains  unsold,  this  writ  may  i^ue,  and  "  the  like  pro- 
ceedings had  thereon  as  on  the  first  execution,  except 
that  if  it  issue  for  want  of  bidders,  or  of  a  sufficient  bid, 
the  notice  shall  say  so,  and  that  the  sale  will  he  peremp- 
tory:'    (V.  C.  1873,  c.  183,  §  34.) 

So  if  the  officer  die  before  the  sale,  and  he  had  no 
deputy  acting  in  the  case,  a  writ  of  venditioni  exponas^ 
may  issue,  whereupon  the  property  is  to  be  turned  over 
to  the  successor  having  the  writ,  or  if  it  be  refused,  or 
if  there  be  no  perjsonal  representative  of  the  deceased 
officer  for  three  months,  there  may  be  an  execution  is- 
sued to  seize  such  property.  And  upon  this  writ  of  ven- 
ditioni  exponas  also,  the  same  proceedings  are  to  be  had 
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aB  upon  an  original  execution.  (V.  C.  1873,  c.  183, 5  35.) 
5«.  The  Sheriff^8  Return  upon  a  Fieri  Facias. 

The  next  step  is  for  the  officer  to  make  a  return  or 
reporty  endorsed  on  tlie  process,  and  brought  back  with 
it,  showing  how  he  has  proceeded  therewith.  (2  Tidd's 
Pract.  1018  &  seq.)  Very  particular  instructions  on  this 
point  are  contained  in  our  statutes.  Thus,  it  is  required 
that  the  officer's  return  or  report  shall  he  true^  and  shall 
fihow  the  day  and  manner  of  executing  the  process, 
with  the  officer's  name  subscribed  thereto.  If  the  return 
is  by  a  deputy^  he  is  to  subscribe  it  with  his  own  name, 
as  well  as  that  of  his  principal,  (as  "J.  S  deputy  for  L. 
B.,  sheriff  of  A.  county.'')  Together  with  the  process,  he 
is  to  return  any  bond  which  he  has  taken  under  it,  and 
an  account  of  any  sal^s  made  in  pursuance  thereof, 
specifying  the  articles  sold,  the  prices  and  the  pnr^ 
chasers.  In  case  a  sale  be  made  under  the  execution,  if 
no  particular  time  is  prescribed  for  the  return,  it  must 
be  made  within  thirty  days  after  the  sale,  although  in 
'executions  the  return-day  is  always  specified.  The 
penalty  for  disregarding  these  directions  is  a  fine  of  $20, 
to  the  commonwealth,  and  for  a  false  return  $100. 
And  if  the  process  be  not  duly  returned,  it  is  the  duty 
of  the  clerk  ex  officio^  to  issue  a  rule  against  the  officer, 
to  show  cause  why  he  should  not  be  fined.  (V.  C.  1873, 
<;.  49,  §  27.)  The  return  must  likewise  show  whether 
the  money,  or  part  of  it,  is  or  cannot  be  made,  and  must 
be  accompanied  by  a  statement  of  the  amount  received, 
and  of  the  officer's  fees  and  charges ;  and  that  amount, 
-except  the  fees  and  charges,  he  shall  pay  to  the  person 
entitled.  (V.  C.  1873,  c."l83,  §  31  )  The  fact  that  the 
execution  is  in  the  officer's  hands,  raises  the  presump- 
tion that  he  has  levied  it  and  made  the  money,  and  if 
in  point  of  fact  it  be  not  so,  it  is  incumbent  on  him  to 
fihow  it.  (O'Bannon  v.  Saunders,  24  Grat.  141-'2; 
JBart.  Pract.  350.) 

If  tlie  failure  to  return  the  execution,  or  to  subscribe 
the  return,  shall  continue  after  the  infliction  of  the  pen- 
alty above-mentioned,  the  forfeiture  m/iy  be  repeated^  of 
$20  for  each  month  that  the  failure  may  continue,  until 
it  appears  that  the  return  cannot  be  made,  or  the  amount 
of  the  execution  be  paid.  The  court  may,  moreover, 
fine  the  officer  and  his  sureties,  or  any  deputy  in  default, 
upon  the  motion  of  the  party  injured,  (and  it  seems  Jbr 
his  benefit^  not  that  of  the  commonwealth),  reasonable 
amounts,  not  exceeding  five  per  cent  of  the  amount  of 
the  execution,  for  each  m/mth  of  failure  to  return  the 
same,  to  be  credited,  if  paid  by  the  sureties,  as  between 
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the  creditor  and  them  oa  the  judgment,  bnt  not  as  be- 
tween the  officer  and  the  creditor,  (V.  0.  1873,  c.  49,  $ 
28;  McDowell  v.  Burwell's  Ex'or,  4  Band.  317;  Fletcher 
V.  Chapman,  3  Leigh,  565.)  * 

The  process  to  and  from  other  counties  may  be  trans- 
mitted by  mail^  and  proof  by  the  postmaster's  certificate 
or  otherwise,  that  it  was  duly  mailed  i&  prima  facie  evi- 
dence that  it  was  received^  although  the  officer  to  whom 
it  was  addressed  may  exonerate  himself  by  making  oath 
that  it  was  not  received  by  hiin,  nor  as  he  verily  believes, 
by  any  of  his  deputies.     (V.  C.  1873,  c.  49,  §  29.) 

All  writs  of  execution  which  are  to  be  executed  by  the 
sole  authority  of  the  officer  (without  the  intervention  of  a 
jury),  such  as  a  writ  of  habere  facias  seisinam,  a  writ  of  pos- 
session, a  writ  oijUri  facias^  i&c. ,  indeed  almost  all  writs  of 
execution,  except  an  eUgii^  are  good  when  duly  execiUedj 
though  never  returned  ;  for  the  plaintiff  has  the  effect  of  his 
suit,  and  there  is  nothing  further  to  be  done  on  his  part. 
Hence  the  common  saying,  that  ^^an  execution  executed  is 
the  end  of  the  lau>y  But  in  case  of  an  elegiiy  as  that  is 
not  executed  by  the  officer's  sole  authority,  but  by  an  inr 
quest  taken  by  him  in  pursuance,  of  the  statute,  as  it  for- 
merly was,  (V.  C.  1860,  c.  187,  §  8, 9),  he  m,tL8t  return  the 
writ  in  order  that  it  may  appear  that  he  has  pnrsued  the 
directions  of  the  statute.     (Bac.  Abr.  Ex'on,  (0)  1.) 

The  process  may  be  returned  on  the  m^orning  of  the 
return-day,  without  subjecting  the  officer  to  any  liability, 
notwithstanding  it  shall  appear  that  had  he  retained  it 
he  might  on  that  day  have  successfully  levied  it.  (Hin- 
man  v.  Borden,  10  Wend.  369.)  On  the  other  hand,  he 
may  postpone  his  return  until  the  last  moment  of  the 
return-day,  and  down  to  that  moment  may  levy  it ;  or, 
as  it  is  commonly  expressed,  he  may  execute  the  process 
until  the  return  day  be  passed,  (V.  C.  1873,  c.  166,  §  2; 
Vail  V.  Lewis,  4  Johns.  (N.  Y.)  460 ;  Dewe  v.  EUiott,  2 
Cai.  K.  (N.  Y.)  243.) 

The  officer's  return,  as  long  as  it  stands  unaltered,  al- 
though it  may  be  controverted  by  strangers,  (Cunning- 
ham v.  Mitchell,  4  Band.  189,)  is  conclusive  upon  him, 
and  upon  his  sureties,  unless  it  was  procured  by  fraudu- 
lent collusion  as  between  the  creditor  and  officer,  with  a 
view  to  charge  the  sureties  with  the  debt,  the  officer  be- 
ing insolvent.  (Norris  v.  Crummey,  2  Band.  329 ;  Henry 
V.  Stone,  Id.  455  ;  Dillon  v.  Boberts,  13  St.  B.(Pa.)  60.) 
But  the  courts  are  liberal  in  permitting  officers  to  amend 
their  returns  according  to  the  truth,  when  a  casual  and 
honest  mistake  has  occurred.  (Bullitt's  Ex'ors  v.  Win- 
stons,  1  Munf .  369 ;  Bucker  v.  Harrison,  6  Munf.  181 ; 
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Smith  V.  Triplett,  4.  Leigh,  590.)  Such  amendments 
h^ve  been  permitted,  even  after  an  action  has  been  com- 
menced, against  the  sheriff  and  his  sureties^  on  his  official 
bond,  founded  on  such  return.  (Wadswortii,  dbc.  T.  Miller, 
&c.  4  Grat.  99 ;  Stone  v.  Wilson,  10  Qrat.  529.)  It  is 
said,  however,  that  the  officer  cannot  be  compelled  to 
amend  his  return,  as  indeed  would  seem  an  unavoidable 
conclusion,  from  the  fact  that  the  return  is  the  officer^ s 
9wom  statement.  (Bac.  Abr.  Ex'on,  (0)  1;  Yastine  v. 
Ferry,  2  S.  &  R.  (Pa.)  426.) 

■  The  offic<9r's  return  of  the  performance  of  acts  be- 
yond his  duty  under  the  process,  is  invalid  as  to  such 
parts,  and  is  no  evidence ;  not  only  not  conclusive,  but 
not  even  prima  facie  evidence  of  the  facts  thus  stated. 
But  the  return  is  still  good  to  the  extent  he  was  autho- 
rized to  make  it.  (5  Phill.  £v«  391 ;  Shannon  v.  Mc- 
MuUin,  25  Grat.  218.)     * 

It  need.  scai*cely  be  observed  that  it  is  the  dnty  of  the 
officer  to  have  the  money  on  the  return-day  of  the  writ, 
ready  to  be  paid  to  the  person  entitled  to  it;  although 
he  is  not  obliged  to  go  out  of  his  county  or  corporation 
to  pay  it.     (V.  C.  1873,  c.  183,  §  31,  37.) 

If  the  officer  has  not  levied  the  execution  before  the 
return-day  thereof,  he  has  no  authority  afterwards  to  re- 
ceive the  money  in  his  official  character,  and  consequently 
his  sureties  are  not  bound  therefor.  (1  Itob.  Pr.  (1st.  ed.) 
532 ;  Chapman  v.  Harrison,  4  Rand.  336.)  But  if  he 
levies  the.  execution  before  the  return-day,  he  may  sell 
the  property,  and  <x>n8equently  may  receive  payment 
afterward 8,  even  after  the  expiration  of  his  term  of  office. 
And  in  the  absence  of  any  evidence  to  the  contrary,  it  is  to 
be  presumed  that  the  sheriff  did  his  duty,  and  levied  the 
execution  before  the  return-day,  so  that  if,  under  that 
state  of  things,  a  payment  is  made  to  him  on  account  of 
the  debt,  his  official  sureties  are  answerable  for  it.  (1 
Greenl.  Ev.  §  40  ;  Wheaton  v.  Sexton,,4  Wheat.  503 ; 
Tyree  v.  Wilson,  9  Grat.  61 ;  Ballard  v.  Thomas,  19 
Grat.  24 ;  O'Bannon  v.  Saunders,  24  Grat.  141  &  seq ; 
Paine  v.  Tutwiler,  27  Grat.  444.) 

And  if  any  surplus  remains  after  satisfying  the  execu- 
tion, he  is  to  repay  it  to  the  debtor.  (V.  0.  1873,  c. 
183,  §  36.)  And  so  also  he  is  to  repay  the  money  to  the 
debtor  if  before  he  pays  it  over  to  the  creditor  the 
debtor  shall  obtain  an  injunction  or  supersedeas,  unless 
such  process  shall  otherwise  direct.  (  v .  0. 1873,  c.  183, 
§  36.) 

Tlie  penalties  upon  the  officer  for  omitting  to  pay 
over   the   money  made  on   execution,   are  formidable 
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where  hia  default  appears  by  hU  return  ;  and  if  he  omits 
to  make  a  return,  or  mcike  s^  false  return^  we  have  seen 
.    how  he  is  to  be  dealt  with.     Judgu^ent  is  to  be  given 
against  him  and  his  sureties  for  the  principal  and  inter- 
est due  at  the  time  of  the  return,  and  fifteen  per  centum 
per  annum  interest  on. the  aggregate  from  that  time  un- 
til payment.     (V.  C.  1873,  c.  49,  §  45.) 
9^  Proceedings  to  compel  a  Judgment  Debtor  to  Disclose 
a7\d  Surrender  his  Estate. 

We  have  seen  {Ante,  p«.  826  &  seq,)  that  when  the  levy 
of  a  fieri  facias  is  once  made,  it  avoids. all  intermediate 
.  sales,  gifts,  and  transfers  of  tanffible  property  between 
the  date  of  the  delivery  of  the.  writ  to  the  sheriff  skud  the 
levy,  so  that,  though  the  defendant,  has  aliened  tlie  gooda 
during  that  interval,  the  officer  may,  and  ought,  to  seize 
them  wherever  within  his  bailiwick  he  may  lind  them.  (2 
Tuck.  Com.  363 ;  Eegram  v.  May,  9  Leigh,  176 ;  Carr's 
Adm'r  v.  Glasscock's  Adm'r,  &  Grat.  343.) 

At  common  law,  this  lien  embraces  those  effects  only 
.  upon  which  the  execution  may  be  levied,  (V^  C.  1873,  c. 
183,  §  27);  Carr's  Adm'r  v.  Glasscock's  Adm'r,  &c.,  a 
Grat.  343);  but  in  Virginia,  by  statute,  it  is  made  to 
comprehend,  as  we  have  seen,  '^  all  the  personal  estate 
of  or  to  which  the  judgment  debtor  is  possessed  or  en- 
titled, although  not  levied  on,  nor  capable  of  being  levied 
on,^"^  except  the  .homestead-exemption,  the  exemption 
under  ."M«  poor  rnan^s  law,^^  including  the  wages  of  a 
laboring  man,  (being  a  house-keeper  or  head  of  a  family), 
not  exceeding  $50  per  month,  and  except  that,  as  against 
an  assignee. cf  any  stcch  estate  for  valuable  consideration, 
or  a  person  making  payment  to.  the  judgment  debtor, 
the  lien  avails  only  from  the  time  that  he  has  notice 
thereof  But  this  provision  is  not  to  impair  the  lien  ac- 
quired by  an  execution-creditor  under  the  provision,  (V. 
O.  1873,  c.  183,  §  27),  declaring  that  us  against  "pur- 
chasers for  valuable  consideration,  without  notice,  and 
creditors,  (the  writ)  shall  bind  what  it  may  be  levied  on 
only  from  the  time  that  the  writ  is  deliverea  to  the  of 
ficer  to  be  executed,''  (V.  C.  1873,  c.  184,  §  8;  Puryear 
V.  Taylor,  12  Grat.  401;  Evans  v.  Greenhow,  15  Grat, 
153;  Charron  v.  Boswell,  18  Grat.  216.) 
•  Let  us  next  proceed  to  consider  how  the  debtor  may 
be  pompelled  to  deliver  and  surrender  his  estate.  H 
the  property  be  visible,  and  such  a&  an  execution  can  be 
levied  on,  it  may  be  reached  most  promptly  and  effec- 
tually by  that  process;  but  if  its  existence  or  locality  be 
unknown,  or  it  it  be  incapable  of  being  levied  on,  (as  if 
-      it  consist  of  choses  in  action^  not  negotiable,  or  uncertain 
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equitable  interests^  such  as  an  equity  of  redemption)^ 
another  procedare  mast  be  employed. 

In  order  to  ascertain  the  estate  on  which  a  writ  of 
Jieri  facias  is  a  lien,  and  to  ascertain  any  real  estate  in 
or  ont  of  the  commonwealth,  to  which  a  debtor  named 
in  snch  ^fieri  facias  is  entitled,  the  creditor  may  file  in- 
terrogatories, and  a  copy  of  the  judgment,  with  a  com- 
missioner of  the  circuit,  county,  or  corporation  court, 
who  is  to  issue  a  summons  for  the  debtor,  (pursuant  to 
V.  C.  1873,  c.  172,  §  44),  servable  only  in  the  commis- 
sioner's own  county  or  corporation ;  and  if  the  debtor, 
being  served  with  such  summons,  fails  to  appear  within 
the  time  prescribed,  and  to  file  answers  upon  oath  to  the 
interrogatories ;  or  if  the  commissioner  deems  the  an- 
swers evasive,  he  may,  after  a  rule  or  notice  to  show 
cause  against  it,  issue  an  attachment  to  compel  the 
debtor  to  answer  the  interrogatories  filed,  or  any  others 
whieh  he  may  deem  pertinent.  But  the  commissioner 
is  to  report  his  proceedings  to  the  court,  along  with  any 
objections  made  by  the  debtor  to  answering;  and  if  the 
court  shall  afterward  sustain  any  of  the  objections,  the 
answers  given  to  the  interrogatories  objected  to  shall 
be  held  for  naughty  in  that  or  any  other  cause.  (V.  O. 
1873,  c.  184,  §5.) 

And  if  the  debtor  named  in  a  writ  of  feri  facias, 
shall  fail  to  obey  the  commissioner's  summons,  and  the 
creditor  shall  by  affidavit  satisfy  the  commissioner  that 
there  is  probable  cause  for  believing  that  the  debtor  is 
about  to  quit  the  State  unless  he  be  forthwith  appre- 
hended, the  commissioner  shall  issue  a  writ,  directed  to 
any  sherifi:*  or  sergeant  in  the  State,  requiring  him  to 
take  the  debtor,  and  keep  him  safely  until  such  answers 
to  the  interrogatories  as  the  commissioner  deems  proper 
shall  be  filed,  and  such  conveyance  and  delivery  of  the 
property  as  he  deems  proper  shall  be  made,  or  until  a 
circuit,  county,  or  corporation  court,  or  a  circuit  judge, 
shall  direct  the  debtor's  discharge.  (V.  C.  1873,  c.  184, 
§8.) 

If  the  debtor  be  thus  discovered  to  be  the  owner  of 
any  real  estate  wUhin  the  commonwealth^  it  may  be  pro- 
ceeded against  in  a  court  of  equity,  (the  writ  of  elegit 
having  been  abolished,  (V.  C.  1873,  c.  183,  §  26);  which 
may  cause  the  property  to  be  sold,  if  it  appear  that  the  • 
rents  and  profits  will  not  satisfy  the  judgment  in  five 
years.  (V.  C.  1873,  c.  182,  §  6  to  9.)  But  if  the  lands 
discovered  be  out  of  this  State,  the  debtor  is  forthwith 
to  convey  them  to  the  officer  to  whom  the  fieri  facias 
was  delivered,  to  be  sold  by  him  (unless  the  court  shall 
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direct  otherwise),  as  muleSy  work-oxen,  and  horses  are 
directed  to  be  sold  (V.  C.  1873,  c.  49,  §  36),  and  con- 
veyed to  the  purchaser  by  the  oflBcer  or  his  deputy.  (V. 
O.  1873,  c.  184,  §  6,  10.)  And  this  conveyance  of  the 
debtor's  land  without  the  State  to  the  officer  is  enforced, 
if  need  be,'  by  a  writ  commanding  the  debtor's  arrest 
and  imprisonment  until  he  shall  comply  with  the  order, 
<fec.     (V.  C.  1873,  c.  184,  §  6.) 

If  the  answers  of  the  debtor  disclose  that  he  has  in  his 
possession,  or  under  his  control,  any  money«  bank-notes, 
securities,  evidences  of  debt  or  other  personal  estate, 
they  are  to  be  delivered  by  him  to  the  officer  who  has 
the  fieri  facias^  as  far  as  practicable,  or  to  such  other 
&nd  in  such  manner  as  the  court  may  order,  or  the  com- 
missioner, when  the  answers  are  not  in  court.  And  in 
this  case  also,  the  delivery  may  be  compelled,  if  occasion 
requires,  by  a  writ  commanding  the  arrest  and  imprison- 
ment of  the  debtor  until  he  complies.  (V.  C.  1873,  c. 
184,  §  6.)  When  the  delivery  is  of  money,  bank-notes, 
or  goods  and  chattels,  the  officer  is  to  dispose  of  them 
as  if  levied  on  under  a  writ  oi  fieri  facias;  if  of  evidences 
of  debt,  (other  than  bank-notes,)  he  may  receive  pay- 
ment thereof  within  sixty  days^  after  which  he  is  to  re- 
turn them  to  the  clerk's  office  if  not  paid ;  and  thereupon 
the  judgment-creditor  may  proceed  against  any  person 
liable  on  such  evidences  of  debt,  (as  he  may  also  against 
any  other  person  supposed  to  be  liable  by  reason  of  the 
lien  of  t\\e  fieri  facias)^  by  a  summons  against  such  per- 
son to  answer  the  creditor's  suggestion ;  whereupon  the 
party  thus  summoned  is  to  be  examined  on  oath,  and  if 
the  liability  appear,  the  court  may  order  him  to  pay  what 
he  owes,  or  to  deliver  any  estate  in  his  possession  belong- 
ing to  the  debtor,  to  any  officer  whom  it  may  designate. 
If  the  party  fail  to  appear,  or  if  it  be  suggested  that  he 
has  not  fully  disclosed  his  liability,  he  may  be  proceeded 
against  like  a  garnishee  in  an  attachment,  (Y.  C.  1873, 
c.  148,  §  18,  19);  but  before  the  return-day  of  the  sum- 
mons, he  may  deliver  and  pay  to  the  officer  serving  it, 
what  he  is  liable  for,  and  so  escape  the  costSy  unless  it 
shall  appear  that  he  is  liable  for  more  than  he  paid  or 
delivered.     (V.  C.  1873,  c.  184,  §  6,  10  to  15.) 

The  statute  also  provides  that  for  the  recovery  of  any 
estate,  real  or  personal,  on  which  the  fieri  facias  is  a 
lien,  or  on  which  the  judgment  on  which  the  ^*.^.  issues 
is  bylaw  alien,  (V.  C.  1873,  c.  182,  §  6,)  or  for  the  en- 
forcement of  any  liability  in  respect  to  any  such  estate, 
a  suit  may  be  maintained  at  law  or  in  equity^  as  the  case 
may  require,  in  the  name  of  the  ojlcer  to  whom  such 
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writ  was  delivered,  or  of  any  other  oflicjer  designated  for 
tlie  purpose  by  the  court ;  or  any  person  intc^rested  may 
bring  Buch  suit. at  hie  own  (iO&ts.intii^  officer^ e name;  nor 
is  the  officer  bound  to  bring  suoh  suit  unless  he  is  first 
indemnified  for  the -expenses  and  costs  he  may  incur. 
(V.  C.  1873,  c.  184,  §16.) 

It  should  have  been  stated  in  connexion  with  the  func- 
tions of  the  commissioner,  that  he  is  required  to  report 
all  his  proceedings  in  these  cases,  together  with  the  in- 
terrogatories, to  the  court  in  which  thp  judgment  is ;  or 
if  it  be  a  justice's  judgment,  to  the  county. or  corpora- 
tion court  of  the  justice's  county  or  corporation.  (V. 
C-  1873,  c.  184,  §  7.)  And  the  court  may.  make  any 
order  which  it  may  deem  right  as  to  the  sale  and  proper 
application  of  the  estate  conveyed,  and  delivered  by  the 
judgmentrdebtor  as  above  jdescribed.  (V.  C.  1873,  c. 
184,  §9.)         . 

Thus  it  appears,  tliat  provision,  more  or  less  complete, 
is  made  to  reach  all  kinds  of  property,  and  to  subject  it 
to  debts,  whether  it  be  real  property,  in  or  out  of  the 
State,  or  personalty ;  and  if  persou'alty,  whether  it  be 
in  possession  or  m  action,  or  whether  either  class  of  pro- 
perty be  legal  or  equitable.  . 
8".  Writ  of  Levari  Facias. 

The  writ  of  levari  facias  commands  the.  officer,  that  he 
cause  the  amount  of  the  judgment,  including  costs,  to  be 
levied  of.  the  lands  and  chattels  of  the  defendant;  but  not- 
withstanding its  terms,  it  is  not.  understood  to  authorize 
the  officer  to  meddle  vyith  the  lands  farther  than  to  collect 
the  debt  out  of  the  profits  thereof  y9&  the  corn,  grass,  or 
other  crops  growing  thereon,  or  out  of  the  rents  payable  to 
the  debtor.  (Bac  Abr.  Ex'on,  (0),  4;  Pitzh.  Nat.  Br. 
593 ;  -Davy  v.  Pepys,  2  Plowd.  441.) 

So  far  as  regards  goods  and  chattels^  this  writ  does  not 
seem  to  differ  uiaterially  from  a^mytf<?w75  /  and  as  re- 
gards landsy  the  elegity  {whilst  it  subsisted,)  which  puts  the 
creditor  in  possession  of  them,  was  prefcpable,  as  a  pro- 
ceeding in  chancery  still  is,  to  the  levari  fuciaSy  which  sub- 
jects only  the  profits.  Hence,  the  levari  facias  had  for  a 
very  long  period  been  practically  disused  before  our  star 
tute  in  Virginia  abolished  it. .  (V.  O.  1873,  c  183,  §  21 ;  2 
Tuck.  Com.  371.)  ,   . 

4*.  Writ  of  Capias  ad  Satisfd^^ciendum. 

The  writ  of  capias  ad  satis/aciendiwiy  which  is  famil- 
iarly known  as  b  writ  of  ca.  sa.^  appears  to  have  existed  at 
common  law,  as  we  have  seen,  to  a  very  limited  extent, 
if  at  all,  probably  only  at  the  suit  of  the  •  Crown.  The 
statute  13  £dw.  I,  c.  11,  authorizcdvit  in>  judgments  in 


JT.  n,  WV.  IV,  CH.  I,  BBC.  Vii.]    WBIT  OF  EXEOUTION.  845 

certain  actions  of  account ;  and  afterwards,  by  various  sta- 
tutes, it  was  allowed  in  other  actions,  as  has  been  before 
explained,  Ante,  p.  803,  (Jiac.  Abr.  Ex'on,  (C),  3 ;  Har- 
bert's  Case,  3  Co.  11,  12.) 

The  writ  commands  the  sheriff  or  other  officer  to  take 
the  defendant's  body,  and  it  safely  keep,  to  satisfy  the  plain- 
tiff of  his  judgment,  &c.  In  England,  the  defendant  is 
kept  in  prison  until  he  pays  the  debt  or  dies^  unless  he  is 
discharged  by  consent  of  the  plaintiff,  which  operates  the 
discharge  of  the  debt  also.  If  so  severe  a  policy  ever  pre- 
vailed in  Virginia,  it  was  soon  abandoned;  for  a  series  of 
enactments,  beginning  in  1644-'5,  with  a  provision  that 
poor  debtors  in  execution  for  corm^  tobacco^  tfec,  (then  and 
long  after  the  principal  currency  of  the  colo?iy)  might  sat- 
isfy the  demand  at  the  discretion  of  the  county  commis- 
sioners, by  some  equitable  commutation^  (1  Hen.  Stats.  294, 
346,  453;  2  Do.  81);  was  in  1705,  matured  into  an  act 
permitting  a  debtor,  after  he  had  laiii  three  months  in  prison^ 
to  discharge  himself  by  suiTcndering  his  whole  estate  for 
the  payment  of  the  debt.  (3  Hen.  Stats.  388.)  And  for 
•  many  years  past,  and  for  many  years  prior  to  the  abolition 
of  the  writjfof  capias  ad  satisfaciendum.^  a  debtor  in  custody 
has  been  allowed  im,mediately  to  discharge  himself  in  like 
manner,  increasing  facilities  having  been,  from  time  to 
time,  afforded  for  the  purpose.  See  1  R.  C.  1819,  c.  134, 
§  1,  28;  Supplement  to  R.  C.  1819,  c.  216 ;  Acts  1842-'3, 
p.  50,  c.  74,  §  1  to  3;  Shirley  v.  Long,  6  Hand.  737 ;  Har- 
risen  v.  Emmerson,  2  Leigh,  764. 

The  writ  of  ca,  sa.  was  long  much  used  in  Virginia,  and 
the  learning  relative  to  it  was  formerly  of  great  practical 
importance;  but  the  code  of  1849  having  in  effect  abolished 
it,  (V.  C.  1873,  c.  184,  §  2),  it  will  suffice  now  to  refer 
to  the  copious  exposition  of  it  in  1  Rob.  Pr.  (1st  ed.)  548, 
&c.,  and  2  Tuck.  Com.  343,  &c. 

The  spirit  of  morbid  sympathy^  and  of  excessive  indul- 
gence towards  the  debtor-class,  which  by  degrees  led  to 
the  abolition  of  imprisonment  for  debt,  and  the  abandon- 
ment of  the  ca.  sa.^  was  signally  rebuked  by  the  result.  A 
few  month's  experiem^e  ascertained  that  it  was  only  by 
sharp  personal  coercion,  through  imprisonment,  that  the 
tricks  of  fraudulent  debtors  could  be  kept  in  check,  and 
the  production  of  their  property  enforced.  In  less  than  a 
year  the  legislature  found  itself  constrained  to  restore,  in 
effect,  the  policy  of  compelling,  by  confinement  in  jail,  if 
needful,  a  frank  disclosure  of  a  debtor's  effects  and  their 
prompt  'delivery  The  new  provision  is  indeed  better 
guarded  against  abuse,  inasmuch  as  the  process  of  arrest 
and  imprisonment  is  now  awarded,  not  at  the  caprice  and 
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whim  of  the  creditor,  as  formerly  it  was,  but  only  in  the  dis- 
cretion of  a  oommisfiioner  of  the  court.  (V.  C.  1873,  c.  184, 
§  5,  6,  8.)  But  on  the  other  hand,  the  stringency  of  the 
process  when  issued  is  markedly  increased ;  for  whereas  the 
debtor  was  formerly  allowed  to  deliver  himself  from  custody 
under  the  ca,  sa,,  by  taking  the  insolvent  debtor's  oath,  how 
well  soever  the  authority  administering  the  oath  might  be 
satisfied  that  he  was  swearing  falsely,  (Shirley  v.  Long,  6 
Rand.  737;  Harrison  v.  Emerson,  2  Leigh,  764),  under  the 
existing  law  he  is  not  to  be  dischar^red  until  the  commig- 
sioner  is  satisfied  tliat  he  has,  in  good  faith,  given  up  aU 
the  property  liable  to  his  debts.  (V.  C.  1873,  c.  184,  §  6,  8.) 

SEcnoN  viii. 

8^.  Proceedings  in  the  Nature  of  Appeals, 

The  object  of  appellate  proceedings  is  to  obtain  the  correction 
of  errors^  which  are  alleged  to  have  occurred  in  the  progress 
of  a  cause,  to  the  prejudice,  as  he  insists,  of  the  complainant, 
who  proposes  to  resort  to  the  proceedings.  The  errors  in 
question  are,  in  some  instances,  errors  of  fact^  but  more  fre- 
quently they  are  errors  of  law.  The  application  is  usually 
made  to  a  higher  court,  b\it  in  some  instances  the  same  court 
where  the  imputed  mistake  is  alleged  to  have  occurred  is  com- 
petent to  correct  it,  and  in  those  cases  resort  must  be  had  to 
that  court. 

Errors  in  judicial  proceedings  are  sometimes  proved  extrin- 
sically,  but  far  more  generally  they  must  appear  tn  the  record^ 
(whicli  is  the  only  authentic  history  of  the  cause),  and  cannot 
be  shown  by  extrinsic  evidence.  In  the  further  prosecution 
of  the  subject  it  is  proposed  to  consider, — 

(1),  The  several  sorts  of  proceedings  in  the  nature  of  ap- 
peals ; 

(2),  The  course  of  ^fppeal, — that  is,  as  between  what  courts; 
(3),  The  stage  of  the  cause  at  which  proceedings  by  way  of 
appeal  are  allowed  ;  and, 

(4),  The  mode  of  setting  on  foot  and  conducting  proceedings  by 
way  of  appeal ; 
W.  C. 
1**.  The  Sereral  Sorts  of  Proceedings  in  the  Nature  of  Appeals. 
The  proceedings  in  the  nature  of-  appeals  allowed  by  our 
law  for  the  correction  of  errors  in  judicial  proceedings  after 
judgment,  are  four,  namely : 

(1),  The  writ  of  audita  querela  ;  (2),  The  writ  of  error;  (3), 
The  writ  of  supersedeas  ;  and  (4),  The  process  of  appeal ; 

W.  0. 

1*.  The  Writ  of  Avjdiia  Querela. 

The  writ  of  audita  querela  is  an  antiquated  proceeding, 
whereby  a  defendant,  against  whom  judgment  is  recovered. 
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and  who  is  in  danger  of  execation,  or  perhaps  actually  in 
execution,  may  be  relieved,  upon  good  matter  of  discharge, 
which  has  happened  since  the  jtcoffmeniy  as  if  the  plaintiff 
hath  given  him  a  general  release ;  or  if  the  defendant  hath 
paid  the  debt  to  the  plaintiff,  without  procuring  satisfaction 
to  be  entered  on  the  record.  In  these  and  the  like  cases, 
wherein  the  defendant  hath  good  matter  to  plead,  but  hath 
had  no  opportunity  of  pleading  it,  (either  at  the  beginning 
of  the  suit,  or  pui$  darrein  continuanoe^  which  must  always, 
be  before  judgment),  an  audita  querela  lies  to  be  relieved 
against  the  oppression  of  the  plaintiff  through  the  abuse  of 
the  court's  process.  So  that  it  is  no  more  than  an  invoca-^ 
tion  of  that  inherent  equity  which  resides  in  all  courts  of 
justice,  to  prevent  their  own  proceedings  and  process  from 
being  perverted  to  purposes  of  iniquity  and  oppression.  The 
writ  of  audita  querela^  (issuing  in  England  out  of  the  ordU 
nary  court  of  chancery,  which  is  the  great  manufactory  of 
writs),  is  addressed  by  the  Crown  to  the  court  whose  process 
is  abused,  stating  that  the  complaint  of  the  defendant  hath 
been  heard,  (audita  querela  defendentis)^  and  then  setting  out 
the  matter  of  the  complaint,  it  at  length  enjoins  the  court 
to  call  the  parties  before  it,  and  having  heard  the  allegations, 
and  proofs,  to  cause  justice  to  be  done  between  them.  (3 
Bl.  Com.  405.) 

It  is  manifest,  from  this  recital,  that  in  this  proceedings 
the  complainant  relies  on  matters  of  fact^  and  not  of  law ; 
and  that  he  cannot  rely  upon  the  record  to  exhibit  the 
grounds  of  his  complaint,  but  must  prove  them  by  extrinsie 
evidence. 

No  provision  is  made  by  statute  in  Virginia  for  the  writ, 
of  audita  querela^  and  it  may,  therefore,  be  a  question  from 
what  court  it  should  be  issued  with  us ;  we  having  only  the 
equitable  or  extraordinary^  and  not  the  ordinary  branch  of 
the  court  of  chancery,  which  in  England  is  the  qfficina  jus- 
titice,  or  officina  brevium.  (3  Bl.  Com.  48.)  It  is  supposed, 
however,  that  it  ought  without  doubt,  to  issue  from  the 
clerk's  oflBee  of  the  court  whose  judgment  and  execution 
are  abused  and  perverted,  just  as  we  shall  presently  see 
that  the  writ  of  error  coram  vobis  does,  and  for  a  similar 
reason. 

But  the  indulgence  of  the  courts  in  granting  summary 
relief  upon  motion  merely ^  in  cases  of  such  evident  oppres- 
sion, has  for  more  than  a  century  practically  superseded  in 
most  cases  the  writ  of  audita  querela^  and  rendered  it  well 
nigh  useless.     (3  Bl.  Com.  406  &  n  (3).) 

But  see  1  Tidd's  Pract.  212  &  n  [1];  Hanson  v.  Blakey, 
4  Bingh.  (15  E.  C.  L.)  493;  Nathan  &  al  v.  Giles,  5  Taunt. 
(1  E.  C.  L.)  558;  Baker  &  als  v.  Eidgway,  2  Bingh.  (9  E. 
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C.  L.)  41.)     From  these  authorities,  it  seems  that  when  the 
case  is  plairiy  relief  may  be  had,  on  motion,  but  otherwise 
the  audita  querela  is  proper,  and  must  be  resorted  to. 
2*.  Writ  of  Error. 

There  are  two  kinds  of  writs  of  error,  which  must  be 
carefully  discritninated,  differing-  as  they  do  in  most  impor- 
tant particulars  of  nature  and  function;  although  in  other 
particulars  they  are  alike. 

They  are  the  writ  of  error  coram  vobiSy  (or  nobis)  ^  and  the 
writ  of  error  generally.  They  both  issue  in  England  out  of 
chancer  if;  both  at  common  law  are  gran  table  ex  ile6^j2£^^7ue/ 
and  both  operate  whilst  they  are  pending  to  supersede  the 
judgment  wliich  they  seek  to  correct ; 
1*.  Writ  of  Error  Coram  vobis  (or  nobis.) 

The  writ  of  error  coram  vobis  (or  nobis^)  is  where  the  al- 
leged error  consists  of  mailer  of  fact;  the  writ  of  error  gen- 
erallg  where  it  consists  of  matter  of  law. 

The  former  derives  its  designation  from  certain  words 
which  were  contained  in  the  mandate  of  the  writ  itself, 
when  it  was  in  Latin ;  which,  commanding  the  court  where 
the  proceedings  occurred  to  inspect  the  record,  and  correct 
any  error  found  therein,  states  that  the  record  in  question 
still  remains  coram  vobiSy  (before  gou)j  in  the  courts  of 
common  pleas  and  exchequer,  and  coram  vobis ^  (befoi-e  us)y 
in  thfe  king's  (or  queen's)  bench  where  the  monarch  iheo- 
retically  presides  in  person.  It  follows,  therefore,  that  in 
this  country,  the  proper  designation  is  coram  vobis  in  all 
cases,  our  commonwealths  never  being  pres'ent  in.  person, 
in  their  courts. 

Let  us  now  consider  in  what  consists  the  error  which  it 
is  the  province  of  a  writ  of  error  coram  vobis  to  correct. 

Where  an  issue  in  fact  has  been  decided,  the  common 
law  admits  no  appeal  from  the  decision,  except  in  the  way 
of  motion  for  a  neio  trial,  (St.  PI.  96;  Id.  (Tyler,)  125-'6); 
and  its  being  decided  wrongly  is  not  error  in  that  technical 
sense  to  which  a  writ  of  error  refers.  So  if  a  matter  of 
fact  shonld  exist,  which  was  not  brought  into  the  issue,  but 
wliich,  if  brought  into  issue,  would  have  led  to  a  different 
judgment,  the  existence  of  such  fact  does  not,  after  judg- 
ment, amount  to  error  in  the  proceedings.  For  example, 
if  the  defendant  has  a  release,  but  does  not  plead  it  in  bar, 
its  existence  cannot,  after  judgment,  on  the  ground  of  error 
or  otherwise,  in  any  manner  be  brought  forward.  But 
there  are  certain  facts  which  affect  the  validity  and  regu- 
larity of  the  legal  proceeding  itself;  such  as  that  the  defen- 
dant, being  under  age,  appeared  by  attorney ,  instead  of  by 
guardian  ad  litem;  or  the  plaintiff  or  defendant  having  been 
a  married  tooman  when  the  suit  was  commenced,  and  her 
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husband  not  being  joined ;  or  the  plaintiff  being  deadj  when 
judgment  is  pronounced.  Such  facts  as  these,  although 
not  discovered  or  alleged  until  after  judgment,  make  the 
proceedings  erroneous,  and  are  sufficient  to  reverse  the 
judgment  upon  writ  of  error;  and  to  such  cases  the  writ  of 
error  coram  vobis  applies,  because  the  error  growing  out 
of  a  disregard  of  the  fact  is  not  tlie  error  of  the  judges, 
and  to  reverse  it  is  not  to  reverse  their  own  judgment. 
(St.  PL  118-'19;  Id.  (Tyler,)  142-'3.) 

The  mandate  of  the  writ,  it  must  be  observed,  which,  in 
all  cases  of  writs  of  error,  is  addressed  to  the  court  where 
the  mistake  occurred,  imports  in  the  writ  of  error  coram 
voMsy  not  that  the  record  be  certified  to  the  higher  courty  as 
in  case  of  a  writ  of  error  generally^  but  that  it  be  inspected 
hy  the  same  courts  and  if  the  error  suggested  be  found  to 
exist,  that  it  be  corrected.  Thus,  if  after  the  judgment  it 
should  appear  that  the  plaintiff  was  dead  when  the  judg- 
ment was  rendered,  the  defendant  might  obtain  a  writ  of 
error  coram  vobis,  requiring  the  court  to  inspect  the  record 
and  proceedings ;  and  if  it  be  discovered  (of  course,  in 
that  case,  by  extrinsic  inquiry  and  evidence,)  that  the  ir- 
regularity has  been  committed,  to  make  the  needful  cor- 
rection, which  would  bo  done  by  reversing  the  judgment, 
and  if  the  case  were  capable  of  being  revived  in  the  name 
of  the  plaintiff's  representatives,  it  might  then  be  revived 
accordingly,  and  be  proceeded  with.  (Williamson's  Adm'r 
V.  Appleberry.  1  H.  &  M.  206.)  And  so  if  an  infant  de- 
fends by  attorney  instead  of  by  guardian^  if  the  error  be 
not  cured  by  the  statute  of  jeofails,  as  it  is  if  the  verdict 
be  for  the  infant,  and  not  to  his  prejudice,  (V.  0.  1873,  c. 
177,  §  3,)  it  may  be  corrected  by  a  writ  of  error,  coram, 
vobis.     (Cole  V.  Pennell,  2  Rand.  174.) 

If  the  adversary  does  not  admit  the  truth  of  the  fact  al- 
leged, (being  extrinsic  to  the  record,)  which  is  the  ground 
of  the  writ  of  error,  it  must  be  ascertained  by  a  jury. 

All  writs  of  error  are,  in  England,  as  wo  have  seen,  is- 
sued out  of  chancery,  and  constitute  a  commission  to  the 
judges  named  in  them,  whether  of  the  same  or  a  higher 
court,  to  examine  the  record,  and  to  affirm  or  reverse  the 
judgment,  according  to  law.  With  us,  although,  like  all 
other  writs,  they  are  in  the  name  of  the  comm/mwealth,  yet 
they  issue  from  the  court  which  is  to  revive  the  proceedings, 
and  consequently,  in  the  case  of  writs  of  error  coram  vobis, 
from  the  court  where  the  judgment  was  rendered. 

The  form  of  a  writ  of  error  coram,  vobis  will  help  to  il- 
lustrate its  nature  and  objects. 

It  is  as  follows : 

Vol.  IV.— M 
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Wbh  or  Erbob  Gobax  Vobib. 

The  Oommonwaalth  of  Virginia, 

To  the  Judge  of  the  Oirooit  Court  of  A.  Gounty,  greeting : 

Because  in  the  record  and  proceedings,  and  also  in  the  rendering  of  the  judg- 
ment in  a  certain  action  of  debt,  instituted  in  our  said  court,  by  P  P.  against 
D.  D.,  (which  record  and  proceedings  btfore  you  now  remain,  as  it  is  said,)  mani- 
fest error  hath  happened,  to  the  great  damage  of  the  said  D.  D.,  as  by  his  com- 
plaint we  haye  understood.  We  being  willing  that  the  error,  if  any  hath  been, 
should  be  duly  corrected,  and  full  and  speedy  justice  done  to  the  parties  aforesaid, 
in  this  behalf,  command  you,  that  if  judgment  be  given  in  the  action  aforesaid, 
then  the  record  and  proceedings  being  inspected,  you  further  cause  to  be  done 
therein  to  correct  that  error,  what  of  right  and  according  to  hiw  ought  to  be  done. 

Witness,  B.  T.,  clerk  of  our  said  court,  this day  of ,  in  the  year  of  our 

Lord, ,  and  in  the year  of  our  foundation. 

Teste:  B.  T.,  G.  C. 

Writs  of  error  of  both  kinds  were  at  common  law  grant- 
able  ex  dehito  justitice^  as  a  matter  of  course,  without  appli- 
cation to  the  court ;  and  it  appears  not  to  have  been  until 
the  third  year  of  James  I,  that  the  obvious  precaution 
against  frivolous  delays  from  this  source  was  resorted  to, 
01  requiring  plaintiffs  in  error  (except  in  a  few  cases,)  to 
find  substantial  sureties  for  the  prosecution  of  the  writ. 
(8  Bl.  Com.  410 ;  Bac.  Abr.  Error  (A),  2.)  And  yet  the 
writ  was  always  deemed  to  operate  a  supereedeaSj  and  to 
restrain  any  proceedings  in  the  cause  in  the  court  below, 
unless  indeed,  in  a  few  special  cases.  (Bac.  Abr.  Er- 
ror, (4:).) 

In  Virginia,  this  common  law  principle  as  to  writs  of 
error  geiierally^  has  been  altered  by  statute,  so  that  such 
a  writ  of  error,  namely,  for  matter  of  law,  is  not  obtain- 
able save  at  the  discretion  of  the  appellate  court.  Btit  writs 
of  error  coram  vobis  are  not  within  the  provisions  of  these 
statutes,  so  that  they  may  still  be  had  ex  dMto  pistitias^ 
and  it  seems  without  application  to  any  judge«  from  the 
clerk  in  his  office,  (Cole  v.  Penhell,  2  Rand.  174) ;  al- 
though in  order  that  such  writ  may  operate  as  a  superse- 
deas to  stay  proceedings  on  the  judgment  complained  of, 
it  is  requisite  to  give  hond  and  security  to  pay  the  amount 
of  the  judgment,  with  costs  and  damages,  if  it  be  affirmed. 
(V.  C.  1873,  c.  178,  §  13 ;  1  Rob.  Pr.  (1st  ed.)  644.)     . 

For  many  years,  as  well  in  England  as  with  us,  relief 
has  been  generally  obtainable  on  simple  motion  wherever 
a  writ  of  error  coram,  vobisis  applicable,  and  consequently 
the  proceeding  has  fallen  gradually  into  disuse.  (Gordon 
V.  Frazier,  &c.,  2  Wash.  130;  1  Rob.  Pr.  (1st  ed.)  644-'5) ; 
and  now  it  is  expressly  provided  by  statute,  that  for  any 
clerical  error,  or  error  in  fact  for  which  a  judgment  may  be 
reversed  or  corrected  on  writ  of  error  coram  vobts,  the 
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same  may  be  reversed  or  corrected  on  motion^  after  reasona- 
ble notice  by  the  court,  or  if  the  judgment  be  in  a  circuit 
court,  by  the  judge  thereof  in  vacation.     (V.  C.  1873,  c. 
177,  §  17.) 
2*.  Writ  of  JError  generally. 

The  writ  of  ^rror  generally  is  applicable  when  errors  of 
law  have  occurred  in  the  proceedings,  and  in  the  judgment 
of  an  inferior  court,  and  tiiose  errors  are  visible  on  the  face 
of  the  record.  Such  error  may  have  happened  by  the  court 
below  having  wrongly  decided  an  issue  in  law^  brought  be- 
fore it  by  demurrer;  but  it  may  happen  also  in  other  ways. 
Thus,  it  may  occur  by  a  wrong  decision  of  the  inferior 
court  upon  a  demurrer  to  the  evidencey  or  upon  a  special 
verdict y  or  a  case  agreed  or  special  case,  or  where  it  appears 
from  a  bill  of  exceptions  that  the  court  erred  in  allowing 
illegal  evidence  to  be  introduced,  or  in  excluding  thnt  which. 
is  legal,  or  in  granting  erroneous  instructions^  or  denying 
such  as  are  proper,  or  in  improperly  overruling  or  impro- 
perly granting  a  new  trial,  or  in  improperly  arresting  or 
refusing  to  arrest  a  judgment,  or  in  short,  wherever  it  ap- 
pears on  the  face  of  the  record^  that  an  error  in  law  ha& 
been  GomxmtX^A^  provided  always  the  error  be  of  a  sftdh 
stantial  kind.  For  we  have  seen  that  by  the  statute  of 
jeofails^  a  judgment  is  to  be  neither  arrested  nor  reversed 
for  errors  of  viere  form^  as  at  common  law  it  might  have 
been.     (V.  C.  1873, c.  177,?  3;  Ante,  p.  764  &  seq.) 

It  will  be  recollected  that  in  explaining  the  doctrine 
touching  motion  in  arrest  ofjudgmsnt,  there  was  an  enum- 
eration made  of  what  mistakes  should  not  be  cause  of 
arrest  or  of  reversal  of  judgment,  i^Ante^  p.  765);  and  that 
the  general  principle  as  to  the  efPect  of  the  statute  of  jeo- 
fails in  curing  errors,  is  that  it  cures  a  defective  statement 
of  a  cause  of  action  or  defence,  but  not  a  statement  which 
fails  to  make  any  cause  of  action,  or  any  defence  at  all. 
(Braxton's  AdmV  v.  Lipscomb,  2  Munf.  282;  Buckner  v. 
Blair,  2  Munf.  336;  Green  v.  Dulaney,  2  Munf.  520; 
Laughlin  v.  Flood,  3  Munf.  273;  Tompkins  v.  Branch 
Bank,  11  Leigh,  372;  Mason  v.  Farmers  Bank,  12  Leigh, 
90;  Ross  V.  Milne  &  ux,  12  Leigh,  217;  Boyle's  Adm'r  v. 
Overby,  11  Grat.  202  )  And  that  in  like  manner,  whilst 
the  statute  cures  mis-joinder  or  informal  joinder  of  issue, 
(Walden  v.  Payne,  2  Wash.  1 ;  White  v.  Craig's  Ex.  7 
Leigh,  681),  it  does  not  cure  the  non-joinder,  or  want  of 
issue  altogether,  (Stevens  v.  Taliaferro,  1  Wash.  155 ; 
Totty's  Ex'or  v.  Donald,  &c.,  4  Munf.  430 ;  Sydnor  v. 
Burke,  4  Rand.  161 ;  McMillan  v.  Dobbins,  9  Leigh,  422), 
except  so  far  as  the  mere  want  of  similiter  goes,  for  which 
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an  express  provision  is  made,  that  it  shall  be  cured,  (V.  C. 
1873,  c.  177,  §  8 ;  Ante,  p.  766  &  seq.) 

It  will  be  remembered  also,  that  it  is  declared  by  statate, 
that  a  judgment  on  confession  is  equal  to  a  release  of  er- 
rors^ as  to  which  see  Ante^  p.  768,  and  V.  C.  1873,  c.  177, 
§  2.  The  writ  of  error  issues  with  us,  not  out  of  the 
chancery^  as  in  England,  but  from  the  appellate  court.  It 
can  be  obtained  only  by  exhibiting  to  the  appellate  court, 
or  some  judge  thereof,  a  complete  transcript  of  the  record, 
accompanied  by  a  certificate  of  counsel  practising  in  the 
appellate  court,  that  there  is  error  therein,  and  also  by  a 
petition  designating  the  errors.  If  the  appellate  court,  or 
the  judge  thereof,  to  whom  the  transcript  of  the  record  is 
submitted,  shall  be  of  opinion  upon  inspecting  it  that  there 
is  reasonable  doubt  of  the  justice  of  the  judgment  (or  as  the 
statute  expresses  it,  that  the  decision  ov^ght  to  be  reviewed)^ 
tlie  writ  of  error  must  be  allowed  upon  the  terms  prescribed 
by  law;  otherwise  it  must  be  denied  (V.  C.  1873,  c.  178, 
§  5,  8  to  11);  and  if  it  be  denied  upon  the  express  ground 
that  the  judgment  is  plainly  rights  no  other  petition  is  to 
be  presented  except  to  a  yet  higher  court.  (V.  C.  1873,  c. 
178,  §10.) 

The  terms  prescribed  are,  that  except  where  the  writ  of 
error  is  proper  to  protect  the  estate  of  a  decedent,  a  con- 
vict<  or  an  insane  person,  the  writ  shall  not  take  effect 
until  bond  is  given  by  the  petitioners,  or  one  of  them,  or 
some  other  person,  in  a  penalty  to  be  fixed  by  the  appellate 
court  or  judge,  conditioned  to  satisfy  the  judgment  in  case 
it  be  afiirmed,  or  the  writ  of  error  be  dismissed,  together 
with  all  the  damages,  costs,  and  fees  awarded  against  or 
incurred  by  the  petitioner.  When  the  writ  of  error  is 
Awarded  by  the  circuit  courts  the  bond  is  to  be  taken  by 
the  clerk  thereof  before  the  writ  is  issued;  and  when 
awarded  by  the  court  of  appeals^  it  is  to  be  endorsed  by  the 
<5lerk  of  that  court,  that  it  is  not  to  be  effectual  until  such 
bond  is  executed  before  the  cUrk  of  the  court  below,  (V. 
C.  1873,  c.  178,  §14.) 

A  writ  of  error,  (as  indeed  is  true  also  of  an  appeal  and 
a  supersedeas^)  is  at  present  limited,  (but  only  in  c^se  of  a 
Jinal^  not  of  an  interlocutory  judgment  or  decree,  Hendricks 
V.  Fields,  26  Grat.  452),  to  iivo  years  from  the  date  of  such 
final  judgment  or  decree,  reckoning  to  the  time  when  the 
record  is  first  delivered  to  the  clerk  of  the  appellate  court, 
or  before  the  giving  of  the  bond ;  excluding,  however,  the 
time  from  presenting  the  petition  for  the  appeal,  &c., 
(which  time  the  judge  is  to  endorse,)  to  the  delivery  of  the 
record  to  the  clerk  of  the  appellate  court ;  and  provided, 
that  if  the  judgment  were  obtained  before  November  5, 
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1870,  the  limitation  is  two  years,  nine  months^  and  ten  days. 
(V.  C.  1873,  c.  178,  §317;  Yarborouefh  v.  Deshazo,  7 
Orat.  375-'6 ;  Otterback  v.  A.  &  F.  R'lway  Co.,  26  Grat. 
940 ;  Callaway  v.  Harding,  23  Grat.  54-2,  547,  549 ;  Sex- 
ton V.  Crockett  &  ak,  Id.  857.)  As  the  provisions  of  the 
stay-law  operated  no  hiuderance  to  appeals,  writs  of  error 
or  yapersedeaSj  so  no  time  is  to  be  deducted  on  account  of 
that  law  in  asoertainiiig  whether  any  proceeding  of  that 
kind  is  barred.     (Rogers  v.  Strother,  27  Grat.  422.) 

Like  all  other  writs  in  Virginia,  the  writ  of  error  is  in 
the  name  of  the  commonwealth,  and  bears  teste  by  the 
clerk  of  the  court  whence  it  issues.  (Va.  Const.  1869, 
Art.  17,  §  26.)  It  is  addressed  to  the  court  whose  judg- 
ment is  complained  of,  and  is  generally  accompanied,  (at 
least  in  criminal  cases,)  by  an  express  clause  of  supersedeaSy 
as  it  is  called,  the  object  of  which  is  to  suspend  the  execu- 
tion of  the  judgment,  (V.  C.  1873,  c.  208,  §  6) ;  although 
it  is  commonly  said  that,  at  common  law,  a  writ  of  error 
is  a  supersedeas  by  implication. 

A  writ  of  error  is  in  theory  applicable  to  both  civil  and 
criminal  cases ;  but  in  practice  in  Virginia  it  is  rarely  em- 
ployed, save  in  the  bitter.  In  the  United  States  courts  it  is 
employed  in  civil  cases. 

The  form  of  a  writ  of  error  generally  will  illustrate  what 
has  been  said  of  it. 

Wbit  of  Ebbob  GenzbaiiLY  fob  Matteb  of  Law. 

The  Crommonwealth  of  Virginia, 

To  the  judge  of  the  circuit  court  of  the  county  of  A.,  greeting : 
Whereas,  in  the  record  and  proceedings,  and  also  in  the  rendition  of  the  judg- 
ment in  our  said  court,  giyen  on  the day  of ,  in  the  year  of  our  Lord 

eighteen  hundred  and ,  against  J.  M.  J.,  upon  an  indictment  for  murder^ 

manifest  error  hath  happened,  to  the  great  damage  of  the  said  J.  M.  J.,  as  by  his 
complaint  we  have  understood.  We  being  willing  that  the  error,  if  any  hath  been, 
should  be  duly  corrected,  and  fuU  and  speedy  justice  done  in  this  behalf  to  the 
said  J.  M.  J. ,  do  command  you  that  the  record  and  proceedings  aforesaid,  with 
all  things  touching  the  same,  you,  under  your  seal  distinctly  and  plainly,  send  to 
our  supreme  court  of  appeals,  at  the  State  court-house,  in  the  city  of  Richmond^ 
on  the  first  day  of  the  next  term ;  so  that  our  said  court  of  appeals,  the  record, 
and  proceedings  aforesaid  being  inspected,  m4y  further  xsause  to  be  done  therein 
what  of  right,  and  according  to  law,  ought  to  be  done  ;  and  that  you  cause  it  to 
be  made  known  to  the  sheriff  of  our  said  county,  that  it  is  our  command  that, 
from  all  other  proceedings  on  the  judgment  aforesaid  he  altogether  supersede. 
And  haye  then  there  this  writ.  Witness  G.  L.  C,  clerk  of  our  said  court  of  ap- 
peals, at  Bichmond,  this day  of ,  in  the  year  of  our  Lord  eightaen 

hundred  and ,  and  of  our  foundation  the . 

Teste,  G.  L.  C„  0.  0* 

8^.  The  Writ  of  Supersedeas. 

The  writ  of  supersedeas^  like  the  writ  of  error  generally ^  is 
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awardable  only  for  error  in  law  apparent  on  the  face  of  the 
record;  the  errors  being  identical  with  those  which  warrant 
the  latter  writ,  of  which  many  instances  have  already  been 
stated,  {Anie^  p.  851,  &c.)  It  is  awarded  also  in  like 
terms;  and  indeed  differs  from  a  writ  of  error  generoUy  in 
nothing  but  the  formal  tenor  of  it,  and  in  the  fact  that  in 
practice  in  Virginia,  it  is  preferred  in  civil  cases  to  the  writ 
of  error,  and  cannot  be  used  in  criminal  eases  at  all.  The 
difference  in  its  tenor  from  a  writ  of  error  is  that  it  is  ad- 
dressed to  the  sheriffs  instead  of  to  the  judge,  and  commands 
him  to  forbear  further  proceedings  on  the  judgment;  in- 
forms him  that  the  record  thereof  has  been  removed  into 
the  appellate  court,  for  the  correction  of  errors  therein ;  and 
enjoins  upon  him  to  give  notice  to  the  other  party  to  appear 
in  the  appellate  court,  and  answer  the  complaint  in  error. 
From  the  form  presently  to  be  given,  it  will  appear  that 
the  precept  to  the  sheriff  in  this  writ  is  direct  and  express 
to  supersede  from  farther  proceedings,  and  not  implied  only,  as 
at  common  law  it  is  in  the  writ  of  error. 

Wbit  of  Sufebssdeab, 

Vhe  Commonwealth  of  Virginia, 

To  the  Sheriff  of  the  County  of  A.,  greeting : 
We  command  you,  that  from  all  further  proceedings  on  a  judgment  of  our  cir- 

eoit  court  for  the  county  of  A.,  obtained  on  the day  of ,  in  the  year  of 

our  Lord  eighteen  hundred  and ,  by  P.  P.  against  D.  D.,  for dollars, 

'with  interest  thereon  after  the  rate  of per  centum  per  annum,  from  the 

day  of ,  in  the  year  of  our  Lord  eighteen  hundred  and ,  untU  paid,  and 

the  costs  you  alt4>gether  supersede,  which  judgment  before  the  judges  of  our 
supreme  court  of  appeals  for  cause  of  error  in  the  same  to  be  corrected,  on  the 
liumble  petition  of  the  said  D,  D.,  we  have  caused  to  come,  he  the  saidD.  D. 
having  given  security  to  prosecute  with  effect,  and  if  the  judgment  aforesaid  shall 
be  affirmed,  or  this  writ  shaU  be  dismissed,  to  satisfy  and  pay  the  said  judgment, 
end  all  such  damages,  costs,  and  fees  as  shaU  be  awarded  against  him.  We  also 
command  you  that  you  give  notice  to  the  said  P.  P.,  that  he  be  before  the  judges 
of  our  said  supreme  court  of  appeals,  at  the  State  court-house  in  the  city  of  Rich- 
mond, on  the  first  day  of  the'  next  term,  then  and  there  to  have  a  rehearing  of  the 
whole  matter  in  the  judgment  aforesaid  contained.     And  have  then  there  this  writ. 

Witness,  G.  L.  C,  clerk  of  our  said  court  of  appeals,  at  Bichmond,  this day 

of ,  in  the  year  of  our  Lord,  eighteen  hundred  and ^  and  of  our  founda- 
tion the year. 

Teste :  Ot.  L.  C,  C.  0.    ' 

4i\  The  Process  of  Appeal. 

The  three  writs  already  mentioned,  namely,  the  writ  of 
audita  querela,  the  writ  of  error  (of  both  sorts),  and  the  writ 
of  supersedeas,  are  all  intended  to  correct  errors  occurring 
in  the  course  of  common  law  proceedings  in  the  courts  of 
common  law.     To  the  common  law,  appeals  (so-called)  are 
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unknowu.     They  are  employed  only  in  those  classeB  of  cases 
where  the  citnl  law  method  of  proceeding  has  been  adopted. 

The.  common  law  processes  for  reviewing  judgments  do  not 
draw  again  into  question  any  foci  which  has  been  already 
pronounced  upon  by  the  proper  tribunal.  They  aim  only  to 
correct  errors  of  law  arising  out  of  the  facts ;  errors  which  in 
theauditn  querela^  and  in  the  writ  of  error  coram  vobisj  may 
be  suggested  by  extrinsic  proof,  but  in  a  writ  of  error  gener- 
ally^  and  in  a  writ  of  supersedeas  must  be  apparent  on  the 
face  of  the  record  itself. 

The  proceeding  by  way  of  appealy  on  the  other  hand,  in- 
volves the  review,  by  the  appellate  court,  of  the  fact  as  well 
as  the  law.  And .  this  diversity  grows  naturally  out  of  the 
very  different  modes  of  investigating  and  determiuing  ques- 
tions of  fact  employed  by  the  civil  taw  an4  the  common  law^ 
respectively.  The  common  law  inquired  into  and  de- 
termined such  questions,  never  by  the  courts  except  in  a  few 
rare  instances^  (manifesting  a  great  distrust  of  the  court  for 
that  purpose),  but  6y  a  jury ^  or  by  wager  of  law^  or  by  wager 
of  batielj  (Anie^  p.  679,  &c.,  682  &c.,)  none  of  which  in  their 
nature  admitted,  without  incongruity  of  the  reconsideration 
of  the  facts  which  they  ascertained,  either  by  the  court  which 
first  heard  the  cause,  nor  a  fortiori^  by  a  higher  court.  Nor 
indeed,  (according  to  the  system  of  the  common  law,  which 
required  all  oral  testimony  to  be  delivered  viva  voce  in  court, 
And  made  no  provision  for  its  being  written  down,  either 
before  delivery  or  afterwards),  did  the  record  contain  any 
memorial  of  the  evidence  exhibited  at  the  trial,  unless  it 
was  artificially  put  there  by  means  of  a  biU  of  exceptions^ 
which  was  itself  a  subsequent  contrivance,  owing  its  origin 
probably  to  the  Stat.  13  Edw.  I,  c.  31,  (ilnte,  p.  742  &  seq; 
St.  PI.  89;  Id.  (Tyler,)  121.)  But  the  civU  law  referred 
disputed  facts  always  to  the  courts  and  the  evidence,  as  well 
the  testimony  of  witnesses  as  that  derived  from  documents, 
was  wholly  written,  was  uniformly  and  of  course,  made  part 
of  the  record;  thus  putting  into  the  possession  of  the  ap- 
pellate court  all  the  materials  necessary  for  a  review  of  the 
decision  of  the  facts;  whilst,  as  no  collateral  agency  was 
employed  in  such  decision,  but  the  same  was  made  by  the 
court,  there  was  no  inconsistency  in  submitting  as  well  the 
facts  as  the  law  to  the  higher  tribunal. 

Appeals  being  employed  in  England  in  those  courts 
which  proceed  by  the  methods  of  the  dvU  law,  namely,  the 
courts  ecclesiastical,  and  those  which,  by  recent  statute,  have 
succeeded  to  their  jurisdiction  over  testamentary  and  matri- 
monial causes,  (Wms.  Pers.  Prop.  306  &  seq.,  360  &  seq) ; 
maritime  courts  and  the. court  of  equity,. they  are  used  with 
us  in  causes  which  .in -England  sre  cognisable  in  those  courts 
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respectively ;  as  in  causes  in  eqnitj  generally,  causes  touch- 
ing  wills  and  administrations;  divorce  and  marriage 
causes ;  causes  in  admiralty  (that  is,  touching  maritme  torts 
and  contracts),  and  prize  causes ;  and  those  occurring  under 
the  revenue  and  navigation  laws  of  the  United  States.  And 
to  these  are  added  by  statute,  (it  is  not  veiy  apparent  for 
what  reason),  certain  causes  of  police  and  ptiilic  eocnvomy^ 
such  as  those  relatiug  to  the  opening  or  discontinuing  of 
roads,  building  of  mills,  orders  relative  to  ferries,  and  orders 
relative  to  landings.     (V.  C.  1873,  c.  178,  §1,2.) 

Formerly  appeals  were  allowed  at  the  arbitrary  pleasure 
of  the  dissatisfied  party ;  but  that  being  found  to  be  attended 
with  great  abuses  and  inconveniences,  (2  Eob.  Pr.  (1st  ed.) 
423-'4;  Graves  v.  Graves,  1  Leigh,  34),  the  right  of  arbi- 
trary appeal  has,  for  many  years  past,  been  restricted  to 
cases  where  ^'  any  person  thinks  himself  aggrieved  hy  an 
order  in  a  controversy  concerning  the  probate  of  a  will,  or 
the  appointment  or  qualification  of  a  personal  representative, 
guardian,  curator,  or  committee ;  or  concerning  a  mill,  road- 
way, ferry,  or  landing,"  made  in  a  county  (not  corporation^ 
V.  0.  1873,  c.  178,  §  12)  court;  and  such  appeal  must  be 
taken  during  the  term  at  which  the  order  is  made,  and  bond 
be  given  according  to  law. 

And  in  no  case  is  such  arbitrary  appeal  allowed  from  a 
circuit  or  corporation  court  to  the  conii;  of  appeals.     In 
these  cases  the  circuit  conrt  may  have  witnesses  examined,  but 
in  no  other  case ;  and  in  no  case  shall  the  court  of  appeals 
hcRT  parol  testimony.     In  that  court  the  record  must  always 
contain  the  whole  case.     (V.  C.  1873,  c.  178,  §  22.)     And 
it  must  be  observed,  that  although  parol  evidence  may  thus 
be  heard  in  the  circuit  court  on  an  arbitrary  appeal,  yet  the 
cause  is  not  exactly  to  be  heard  there  over  again.     Thus,  as 
a  general  rule,  a  party  can  make  in  the  circuit  court  no  ob- 
jections to  the  proceedings.     Such  objections  oaght  to  have 
been  made  in  the  county  court,  and  if  they  are  not,  they  are 
to  be  considered  as  waived.     (Mitchell   v.  Thornton,  21 
Grat.  164.) 
2^  The  Course  of  Appeal ;  W.  C. 
1*.  The  Course  of  Appeal  in  Civil  Causes  ;  W.  C 
1®.  Appeal  from  the  County  Court  to  the  Circuit  Court. 

Every  appeal,  writ  of  error,  or  supersedeas^  when  it  is 
from  or  to  a  judgment,  decree,  or  order  of  the  court  of  any 
eaiinty^  shall  be  docketed  in  the  circuit  court  which  has 
jurisdiction  over  such  county.  But  if  the  circuit  court  or 
judge  refuse  a  writ  of  error,  appeal  or  supersedeas^  an  ap- 
plication may  be  made  immediately  to  the  court  of  appeals^ 
or  a  judge  thereof,  and  the  latter  court  or  judge  may  grant 
the  proper  appellate  process,  provided  such  court  would 
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otherwise  have  jurisdiction,  and  then  it  shall  be  docketed 
and  heard  in  the  court  of  appeals.  (V.  C.  1873,  c.  178^ 
§12.) 

No  pecuniary  amount  seems  to  be  ever  required  in  the^ 
circuit  court,  except  in  case  of  an  appeal  to  the  county 
court,  from  the  decision  of  a  justice  in  a  case  of  unlawful 
detainer  by  landlords  against  tenants,  for  premises  withheld 
by  the  latter,  where  the  lease  of  the  tenant  was  originally 
for  a  period  not  exceeding  one  7nonth,  (V,  C.  1873,  c.  130, 
§  1.)  In  such  case  the  circuit  court  has  appellate  jurisdic- 
tion from  the  county  court  only  where  the  annual  value 
or  rental  of  the  property  exceeds  one  hundred  dollars,  (V- 
C.  1873,  c.  130,  §  5  ) 

Every  cause  decided  by  the  county  court  (except  appeals 
from  the  judgments  of  single  Jicstioes,  V.  C.  1873,  c.  147, 
§  16,  17,)  may  be  taken  by  the  proper  appellate  process^ 
(whether  that  be  writ  of  error,  writ  of  supersedeas^  or  ap- 
peal,) to  the  circuit  court,  to  be  there  reviewed.  (V.  0. 
1873,  c.  178,  §  3.) 

It  will  be  remembered,  that  appellate  proceedings  are 
limited  to  two  years  after  final  judgment,  order,  or  decree 
rendered,  (V.  C.  1873,  c.  178,  §  3,)  with  some  qualifications 
stated,  ante^  p.  862,  &c.  Post^  p. 
2*.  Appeal  from  the  Circuit  and  the  Corporation  Court  to  the 
Supreme  Court  of  Appeals  in  Civil  Causes, 

Every  appeal,  writ  of  error,  or  supersedeas  to  or  from 
the  judgment,  decree,  or  order  of  any  other  court  than  the 
county  court,  (that  is,  to  or  from  the  circuit  and*  corpora- 
tion courts^)  shall  be  docketed  in  the  court  of  appeals.  (V. 
C.  1873,  c.  178,  §  12.)  But  the  court  of  appeals,  by  the 
constitution,  has  no  jurisdiction  when  the  controversy  is 
pecuniary^  and  is  less  in  value  or  amount  than  $500,  ex- 
clusive of  costs.  But  if  there  be  drawn  in  question  a  free- 
hold or  franchise,  (that  is,  such  a  franchise  as  is  contem- 
plated in  the  corresponding  clause  of  the  constitution,  viz: 
a  franchise  concerning  a  mill,  roadway,  ferry,  landing,  or 
the  right  of  a  corporation  or  county  to  levy  tolls  or  taxes,) 
or  the  title  or  bounds  of  lands,  or  some  matter  not  merely' 
pecuniary^  the  amount  or  value  is  not  to  be  considered. 
(V.  C.  1873,  c.  178,  $  3 ;  Va.  Const.  1869,  Art.  VI,  §  2; 
Neal  V.  Commonwealth,  21  Q-rat.  515.) 

In  order  that  a  defendant  may  enjoy  the  right  of  appeal, 
where  it  depends  on  amount^  the  judgment  or  decree  must 
be  for  at  least  $500,  principal  and  interest  to  that  date ;  and: 
that  the  plaintiff  may  enjoy  it,  his  claim  must  be  not  less,, 
principal  and  interest,  than  $500.  (Gage  v.  Crockett,  27 
Grat.  735.)  And  if  several  creditors  are  seeking  by  credi- 
tor's bill  to  subject  property  to  their  debts,  no  one  of  whichu 
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amounts  to  as  much  as  $500,  although  in  the  aggregate  the 
sum  is  much  greater,  there  can  be  no  appeal  on  the  credi- 
tors' part,  because  their  claims  are  independent  one  of  an- 
other ;  but  the  owner  of  the  property  where  the  total  of 
debts  is  as  much. as  $500,  although  severallj  the  claims  be 
less,  may  appeal.  (Umbarger  v.  Watts,  26  Grat.  167  ; 
W.  &  S.  R.  R.  Co.  V.  Colfert,  27  Grat.  779-'80;  Devries 
V.  Johnston,  27  Grat.  808.)  So  where  the  interests  of  ap- 
pellants are  separate  and  distinct,  the  decree  may  be  re- 
versed as  to  one,  and  dismissed  as  to  another,  as  having 
been  improvidently  awarded,  because  the  subject  in  con- 
troversy as  to  him  is  less  than  $500.  (Cocke  v.  Minor,  25 
Grat.  260.) 
2^.  The  Course  of  Appeal  in  Criminal  Causes. 

The  course  of  appeal  in  criminal  causes  is  from  the  county- 
court  to  the  circuit  court,  and  from  the  circuit  and  corpora- 
tion (or  city)  court  to  the  supreme  court  of  appeals ; 

w.  a 

1*.  J^rom  the  County  Court  to  the  Circuit  Court. 

The  county  court  has  exclusive  original  cognizance  at 
present  to  try  all  crimes,  of  every  grade,  committed  in  the 
county,  except  that  a  person  to  be  tried  for  arson^  or 
for  any  felony  for  which  he  may  be  punished  tcith  death, 
may,  upon  his  arraignment  in  the  county  court,  demand  to 
be  tried  in  the  circuit  court  of  the  county...  (Acts  1874-'5, 
p.  364,  c.  271.)  And  a  writ  of  error  lies  in  a  criminal 
case,  to  a  judgment  of  a  county  court,  firom  the  circuit 
court  having  jurisdiction  over  such  cotmty,  at  the  instance 
of  the  accused  in  any  case,  and  at  the  instance  of  the  coTnr- 
monwealth  in  cases  of  violation  of  a  law  relating  to  the  reve- 
nue.   (V.  C.  1873,  c.  203,  4  8.) 

2*.  From  the  Circuit  Court,  or  from  a  Corporation  or  City 
Court,  to  the  Supreme  Court  of  Appeals* 

The  corporation  or  city  courts  have,  within  their  respec- 
tive limits,  the  same  original  jurisdiction  (criminal  and 
civil)  as  the  circuit  courts,  and  the  same  jurisdiction  as 
county  courts  over  aU  offences  committed  within  their 
limits.  (V.  C.  1873,  c.  154,  §  38.)  And  a  writ  of  error  lies 
in  a  criminal  case  to  the  judgment  of  a  circuit,  or  a  corpo- 
ration or  hustings  court,  from  the  court  of  appeals,  at  the 
instance  of  the  accused  in  any  case,  and  at  the  instance  of 
the  comm/mweaUh  in  case  of  violation,  of  a  law  relating  to 
the  revenue.  (V.  C.  1873,  c.  203,  §  8.) . 
S^.  At  what  stage  of  the  cause  Proceedings  by  way  of  Appeal 

are  allowed. 

It  will  be  easily  .conceived  that  it  is  not  every  order  of 

a  court  in  a  cause,  however  incidental  such  order  may  be, 

that  will  in  good   sense  and  wise  policy,  warrant  an  ap- 
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pellate  proceeding  in  order  to  correct  an  apprehended 
•error  therein ;  and  that  such  proceeding  must  probably  be 
•confined  to  those  orders  which  have  about  them  a  certain 
•character  of  finality  and  conclusiveness,  either  in  respect 
to  the  general  merits  of  the  cause,  or  in  respect  to  some 
branch  thereof ,  or  of  some  matter  collateral  thereto,  and 
yet  of  great  interest  to  the  parties,  or  to  one  of  them.  The 
student  cannot  fail  to  perceive  how,  in  the  main,  these 
principles  have  been  carried  out  in  the  provisions  of  our 
statutes  in  Virginia,  now  to  be  cited.  (V.  C.  1873,  c.  178, 
§2.) 

The  rules  prescribed  allow  the  appropriate  appellate 
proceeding^' {yiheXheT  by  appeal,  writ  of  error,  or  super- 
sedeas,)— 

(1),  Where  thqre  is  any  order  in  a  controversy  concern- 
ing the  probate  of  a  will,  or  tlie  appointment  or  qualifica- 
tion of  a  personal  representative,  guardian,  curator,  or 
committee,  or  concerning  a  mill,  roadway,  ferry  or  land- 
ing. 

The  proper  appellate  proceeding  in  this  class  of  cases  is 
in  the  county  court,  an  appeal  as  of  right  to  the  circuit 
court,  provided  the  appeal  be  entered  and  bond  be  given 
during  the  term  oi  the  county  court  at  which  the  order 
complained  of  was  made.  Under  any  other  circumstances 
in  the  county  court,  and  imder  all  circumstances  in  the 
circuit  or  corporation  court,  the  proper  appellate  proceed- 
ing in  this  class  of  cases  is  by  writ  of  error  or  supersedeae. 
t(V.  C.  1873,  c.  178,  §  2.) 

An  order  discontinuing  a  road  is  within  the  purview  of 
the  foregoing  provision,  being  an  order  in  a  controversy 
concerning  a  roadway.  (Senter  v.  Pugh,  9  Grat.  260.) 
The  order  appealed  from,  however,  notwithstanding  the 
comprehensive  terms  of  the  provision,  must  relate  to  the 
^tailishment  of  a  road,  and  not  to  a  collateral  controversy 
•concerning  the  damages  occasioned  by  a  road  already  es- 
tablished. (Hancock  v.  K.  &  P.  K.  R.  Co.  3  Grat.  328  ; 
Trevillian  v.  Louisa  R.  R.  Co. ;  Id.  326.)  And  although 
the  last  mentioned  case  has  hitherto  been  generally  sup- 
posed to  establish  the  doctrine  that  even  such  orders,  in 
order  to  warrant  an  appeal,  must  not  be  interlocutory,  yet 
in  the  recent  case  of  Jeter  v.  Board,  27  Grat.  918  -'19,  it 
is  determined  that  the  words  "a/iy  order^^  must  embrace 
interlocutory  as  well  as  final  orders,  especially  in  view  of 
the  cautious  discrimination  in  other  sections  of  the  same 
chapter  between  the  two  classes  of  orders.  (Ante,  p.  229.) 

(2),  Where  there  is  a  decree  or  order  in  any  case  in 
chancery, — 

First,  Dissolving  an  injunction;  or 
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Second^  Requiring  money  to  be  paid ;  or 

Thirds  Requiring  the  posBeasion  or  title  of  property  to 
be  changed ;  or 

Fourth^  Adjudicating  the  principles  of  the  cause. 

In  tills  class  of  causes  the  appropriate  appellate  proceed- 
ing is  by  appeal     (V.  C.  1878,  c.  178,  §  2.) 

A  decree  directing  an  issue  to  be  tried  by  a  jury,  may, 
and  perhaps  generally  does,  adjudicate  the  principles  of 
the  cause;  and  when  it  does,  an  appeal  may  be  allowed 
from  it.  (Read  v.  Cline,  9  Qrat.  186.)  On  the  other 
liand,  sm  order  not  dissolving  an  injunction,  but  avenging 
a  motion  to  dissolve  it,  can  only  be  appealed  from  on  the 
ground  that  it  adjudicates  the  principles  of  the  cause, 
which  it  does  not  necessarily  do ;  but  even  if  it  does,  it  is 
still  in  the  discretion  of  the  appellate  court  to  grant  the  ap- 
peal iymnediaieLy^  or  to  wait  for  the  cause  to  be  further 
proceeded  with.  (Lomax  v.  Picot,  2  Rand.  250  &  seq;. 
Talley  v.  Tvree,  2  Rob.  500;  Bait.  &  O.  R.  R.  Co.  v. 
Wheeling,  18  Qrat.  iO ;  Richmond  &  Y.  Riv.  R.  R.  Co. 
V.  Wicker,  13  Grat.  375.) 

(3),  Where  there  is  in  any  civil  case  a  final  jjudgmerdy 
decree^  or  order. 

The  appropriate  process  in  this  case,  if  it  be  in  chan- 
cery, is  an  appeal ;  if  not  in  chancery,  it  is  Aumt  of  erroTy 
or  supersedeas,     (V.  C.  1873,  c.  178,  §  2.) 

Whether  a  judgment,  decree,  or  order  \%  final  or  noty  is 
sometimes  a  question  of  grave  perplexity.  Appellate  pro- 
cess is  not  unfrequently  allowed  unadvisedly,  when  upon 
more  mature  consideration  by  the  appellate  court,  upon 
the  argument  of  the  cause,  that  court  is  convinced  that 
the  process  was  premature,  the  judgment,  decree,  or  order 
being  interlocutory ^  and  not  finals  so  that  nothing  remains 
but  to  dismiss  the  appeal.  (Hughes  &  ux  v.  Johnston,  12 
Grat.  479 ;  Bait.  &  O.  R.  R.  Co.  v.  Wheeling,  13  Grat. 
40 ;  Armstrong,  &c.  v.  Pitts,  &c..  Id.  285  ;  Humphrey  v. 
Foster,  Id.  653.)  ^ 

The  general  doctrine  is  that  any  decree  or  order  is  final 
wjiich  aisposes  of  the  whole  subject^  gives  all  the  relief  that 
was  contemplated,  provides  with  reasonable  completeness 
for  giving  effect  to  the  sentence,  and  leaves  nothing  to  be 
done  in  the  cause,  save  to  superintend  ministerially  the  ex- 
ecution of  the  decree.  (Cocke  v.  Grilpin,  1  Rob.  20,  46; 
Harvey  v.  Bramon,  1  Leigh,  108 ;  Rutf  v.  Starke,  3  Grat. 
129 ;  Vanmeter  v.  Vanmeter,  3  Grat.  142;  Fleming  v.  Boi- 
ling, 8  Grat.  292  ;  Ambrouse  v.  Keller,  22  Grat.  774  &  seq; 
Rogers  v.  Strother,  27  Grat.  417 ;  Scott  v.  Hore,  1  Hughes' 
U.  S.  Circ.  Ct.  R.  167-8.)  But  even  this  test  is  not 
always  easy  to  apply  practically.     It  can  only  b«  done  by 
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contemplating  examples  of  decrees,  judgments,  and  orders 
which  have  been  deemed  respectively  hnal,  and  not  final. 
Thus,  an  award  settling  the  controversy,  being  adopted  by 
the  court  as  its  decree,  was  determined  to  be  final.  (Davis 
V.  Crews,  1  Grat.  407.)  And  a  judgment  of  a  circuit 
court,  reversing  a  final  judgment  of  a  county  court,  and 
retaining  the  cause  for  a  new  trial,  is  a  final  judgment^ 
(Brumbaugh  v.  Wissler,  25  Grat.  463;  CrawlV>rd  v.  Val- 
ley Bk.  Co.  25  Grat.  467;  Lewis',  &c.  Case,  25  Grat. 
938) ;  whilst  a  decree  for  a  certain  quantity  of  land  to  be 
laid  off  from  a  larger  tract  by  the  surveyor,  and  he  to  re- 
port his  proceedings  to  the  court,  was  held  to  he  not  final. 
(Higginbotham  v.  Brown,  22  Grat.  323  ;  Young  v.  Skip- 
with,  2  Wash.  300.) 
4*^.  Mode  of  Instituting  and  Conducting  Appellate  Proceed- 
ings; W.  C. 
1*.  Suspension  of  Execution  pending  Application  for  Appel- 
late Process. 

At  the  instance  of  any  person  who  desires  to  present  a 
petition  for  appellate  process,  whether  appeal,  writ  of  error, 
or  supersedeas^  the  court  in  which  the  judgment,  decree,  or 
order  complained  of  is,  may,  during  the  term  at  which  it 
was  rendered,  or  made,  or  the  judge  of  the  court  may, 
within  sixty  days  after  such  term  ended,  make  an  order  sus- 
pending the  execution  of  such  judgment,  decree,  or  order, 
for  a  reasonable  time,  to  be  specified  in  the  suspending 
order,  when  the  applicant  shall  give  bond  before  the  clerk 
of  the  court  in  such  penalty  as  the  court  or  judge  shall  re- 
quire, with  a  condition  providing  for  tlie  payment  of  all 
such  damages  as  any  person  may  sustain  by  reason  of  such 
suspension,  in  case  a  supersedeas  to  such  judgment,  decree, 
or  order  should  not  be  allowed,  and  be  effectual  within  the 
time  specified.  (V.  C.  1873,  c.  178,  §  4.) 
2^.  Making  up  the  Record. 

The  petition  for  any  appellate  process  must  be  accom- 
panied, as  we  have  seen,  by  a  transcript  of  the  record,  or  at 
least  of  BO  much  of  it  as  will  enable  the  court  or  judge  to 
whom  the  petition  is  presented,  properly  to  decide  whether 
the  process  should  be  granted  or  not,  and  if  the  petition  for 
the  process  is  granted,  to  enable  the  appellate  court  to  de- 
termine the  questions  arising  in  tlie  cause.  The  person  in- 
tending to  petition  is  to  notify  the  opposite  party  or  his 
counsel  of  his  intention,  and  so  much  of  the  record  is  to  be 
copied  as  either  may  desire,  except  merely  formal  and  im- 
material parts,  although  at  the  instance  of  the  petitioner,  or 
upon  a  writ  of  certiorari  from  the  court,  a  complete  and  lit- 
eral copy  may  be  obtained.  (V.  C.  1873,  c.  178,  §  5  to  7  ; 
Acts  1876-'7,  p.  70,  c.  88.) 


862  vmDioATiNO,  etc.,  mohtb  violated.  [book  IV. 

3*.  Petition  for  Process  of  Appeal. 

A  petition  for  an  appeal,  writ  of  error  or  supersedeaSy  is 
required  to  assign  errors;  and  it  shall  not  be  presented  until 
some  counsel  or  attorney  of  the  appellate  court  shall  certify 
that,  in  his  opinion,  it  is  proper  that  the  decision  should  be 
reviewed  by  such  court.     (V.  0.  1873,  c.  178,  §  8.) 

The  petition  may  be  presented  to  the  court  wherein  the 
case  is  to  be  docketed,  if  the  process  be  allowed,  or  to  a 
judge  thereof,  or  if  the  judgment,  decree  or  order  be  of  a 
county  court,  to  any  circuit  judge.  (V.  0. 1873,  c.  178,5J  9.) 
The  petition  shall  be  rejected  when  it  is  for  an  appeal  from 
an  interlocutory  decree  or  order,  (in  cases  where  appeals  are 
allowed  from  such  decrees,  &c.  Ante^  p.  859-'60),  when  it 
is  deemed  most  proper  that  the  case  should  be  proceeded 
with  further  before  an  appeal  is  allowed ;  and  so  it  shall  be 
rejected  when  the  court  or  judge  shall  deem  the  judgment, 
decree  or  order,  plainly  right.  And  if,  rejecting  it  on  this 
latter  ground,  the  order  of  rejection  shall  so  state,  no  otlier 
petition  shall  afterwards  be  presented  for  the  same  purpose, 
except  to  an  appellate  court  or  judge  thereof,  founded  on 
such  rejection.  (V.  C  1873,  c.  198,  §  10.) 
4*.  Terms  on  which  Appellate  Process  is  granted. 

The  court  or  judge  to  whom  the  petition  is  presented,  if 
of  opinion  that  the  decision  complained  of  ought  to  he  re- 
viewed^ may  allow  an  appeal,  writ  of  error,  or  supersedeas  ; 
and  in  a  case  of  appeal  (as  well  as  of  s^ipersedeas)^  may 
award  a  supersedeas  to  stay  proceedings,  either  in  whole  or 
in  part.  (V.  C.  1873,  c.  178,  §  11.)  The  process  is  allowed 
however,  only  on  reasonable  terms,  namely:  that  except 
where  it  is  proper  to  protect  the  estate  of  a  decedent,  con- 
vict, or  insane  person,  not  until  the  appellants,  or  one  of 
them,  or  some  other  person,  give  a  bond  in  a  penalty  to  be 
fix.ed  by  the  court  or  judge  allowing  the  process,  with  con- 
dition, if  a  supersedea^s  he  award£d^  to  perform  and  satisfy 
the  judgment,  decree  or  order,  in  case  it  be  affirmed  or  the 
process  of  appeal  be  dismissed,  and  also  to  pay  all  damages,, 
costs  and  fees,  which  may  be  awarded  against  or  incurred  by 
the  appellants ;  and  if  it  be  an  appeal  from  an  order  or  de- 
cree dissolving  an  injunction,  or  dismissing  a  bill  of  injunc- 
tion, with  a  further  condition  to  indemnify  the  surety  in  the 
injunction-bond  against  all  loss  or  damage  in  consequence  of 
his  suretyship ;  and  with  condition  where  no  supersedeas  is 
a^oardedy  to  pay  such  specific  damages,  and  such  costs  and 
fees  as  may  be  awarded  or  incurred.   (V.  C  1873^  e.  178,§  13.) 

The  appeal-bond  is  to  be  taken  by  the  clerk  of  the  appel- 
late court,  if  that  is  the  circuit  court,  or  if  the  court  of  ap- 
peals is  the  appellate  court,  it  is  then  to  be  taken  by  the  clerk 
of  the  circuit  or  corporation  court  below,  the  «Ierk  of  the 
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court  of  appeals  ODdorsing  on  the  process  what  bond  is  re- 
quired.    (V.  O.  1873,  c.  178,  §  14,  15.) 
6*.  Limitation  to  Proceedings  by  way  of  Appeal. 

No  appellate  process  is  to  be  allowed  to  or  from  a  finaZl 
judgment^  decree,  or  order,  if,  when  the  record  is  delivered 
to  the  clerk  of  the  appellate'  court,  there  shall  have  elapsed 
two  years  since  the  date  of  such  final  judgment;  and  if 
allowed,  the  process  shall  be  dismissed  as  soon  as  the  fact  is 
made  apparent  that  the  two  years  have  elapsed.     If,  how- 
ever, the  judgment,  &c.,  was  rendered  before  November  5, 
1870,  the  limitation  is  two  yearSj  nine  nwntJis  and  ten  days. 
After  those  periods  respectively,  therefore,  no  error,  how- 
^  ever  manifest,  can  in  general  be  corrected.     (V.  C.  1873,  c. 
*178,  §17;  Callaway  v.  Harding,  23  Qrat.  642,  549;  Ante, 
p.  852-'3.) 
6*.  Mode  of  Proceeding  in  the  Appellate  Court ; 
W.  C. 
1®.  Mode  of  Proceeding  in  the  Circuit  Courts  upon  Appeal,  &c. 
The  mode  of  proceeding  upon  appeal,  &c.,  in  the  cir- 
cuit court  is  extremely  simple  and  informal.    When  the 
process  of  appeal  has  been  duly  served  upon  the  defendant 
in  error,  at  some  convenient  time  during  the  next  follow- 
ing term  (unless  a  continuance  for  good  cause  be  granted), 
the  case  is  argued  upon  the  errors  suggested  in  the  petition, 
and  the  record  being  inspected  and  duly  considered,  the 
court  pronounces  its  judgment;  and  whether  it  aflBrra  or 
reverse  the  judgment  of  the  county  court,  it  does  not  re- 
mand the  cause  to  that  court  for  further  proceedings,  but 
retains  it  in  the  circuit  court,  there  to  be  proceeded  in, 
unless,  by  consent  of  parties,  or  for  good  cause  shown,  the 
circuit  court  direct  otherwise.     (V.  C.  1873,  c.  178,  §  25.) 
2®.  Mode  of  Proceeding  in  the  Court  of  Appeals\  W.  C. 
1'.  The  Printing  of  the  Record. 

In  every  case  docketed  in  the  court  of  appeals,  the  clerk 
of  the  court  where  the  case  is  docketed,  shall  cause  a  table 
of  contents  of  the  record  (to  be  prepared  by  himself),  the 
petition,  and  so  much  of  the  record  as  the  counsel  for  any 
party  interested,  or  the  court  may  direct,  to  be  printed,  to 
the  number  of  twelve  copies,  unless  a  larger  number  be 
ordered  by  the  court;  one  to  be  delivered  to  each  judge, 
two  to  the  counsel  on  each  side,  one  to  be  retained  in  the 
clerk's  office,  one  to  be  transmitted  to  the  clerk  of  the 
court  below,  and  one  to  be  delivered  to  the  reporter  of 
the  court's  decisions;  the  cost  of  the  printing  is  to  be  paid 
out  of  the  State  Treasury,  (V.  C.  1873,  c.  178,  §  19),  to. 
be  repaid  to  the  commonwealth,  however,  by  the  appellant, 
and  to  be  recovered  finally  by  the  party  substantially 
prevailing.     (V.  C.  1873,  c.  180,  §  12.) 
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2'.  The  Docketing  of  Appeals. 

Canses  pending  in  thecoart  of  appeals  are  to  be  docketed 
by  the  clerk,  before  each  session  of  the  court,  in  the 
order  in  which  they  were  matured,  and  are  in  general  to 
be  heard  in  that  order ;  but  the  court,  in  its  discretion, 
may  hear,  out  of  turri,  cases  concerning  the  probate  of  a 
will,  or  the  appointment  or  qualification  oi  a  personal 
representative,  guardian,  curator,  or  committee  ;  or  con- 
cerning a  mill,  roadway,  ferry  or  landing,  and  arty  others 
which  it  may  see  good  cause  for  so  hearing.  (V.  0. 1873, 
c,  178,  §21.) 

It  must  be  observed,  that  it  is  the  duty  of  the  clerk  of 
the  court,  where  the  appeal  is  docketed,  to  issue  the  ne- 
cessary summons  to  the  parties  interested  to  answer  the 
complaint  of  the  plaintiff  in  error;  and  also  to  issue 
whatever  process  of  appeal  is  required,  as  (e.  g.)  any  su- 
persedeas which  may  be  awarded.     (V.  C.  1873,  c.  178, 

§12.) 
'3*.  The  Grounds  of  Decision  in  the  Appellate  Court. 

*  In  general,  the  grounds  of  decision  in  the  appellate 
court  are  such  only  as  appear  in  the  record^  the  recjord  be- 
ing regarded  as  the  exclusively  authentic  history  of  the 
cause  ;  and  it  is  believed,  that  in  the  court  of  appeals  this 
doctrine  admits  of  no  exception.  In  the  circuit  court,  there 
are  two  cases  where  the  court  may  look  to  matters  extrin- 
sic to  the  record,  namely,  not  only  in  the  audita  querela, 
which  in  this  aspect  may  be  left  out  of  view,  (Ante,  p.  846, 
Ac),  but  in  the  writ  of  error  corain  voids,  where  extrinsic 
proof  of  the  irregularity  in  the  proceedings  complained  of 
may  be,  and  indeed  must  he,  adduced ;  and  in  wiU,  mill, 
road  aivd  ferry  cases,  &c.,  where  a  right  of  arbitrary  ap- 
peal exists,  in  which  case  witnesses  may  be  examined  in 
the  drciiit  court.     (V.  C.  1873,  c.  178,  §1,2.) 

In  the  court  of  appeals  it  is  said,  that  a  writ  of  error 
coram  vobis  does  not  lie,  (Reid  v.  Strider,  7  Grat.  76) ;  and 
the  statute  expreissly  declares,  tliat  in  no  case  shall  the  court 
of  appeals  hear  parol  testimony.  (V.  0.  1873,  c.  178,  § 
22.) 
4*.  Decision  of  the  Appellate  Court, — the  Registry  and  Ex- 
ecution thereof. 

Where  there  is  no  error  in  the  judgment,  decree,  or  order 
complained  of,  it  is,  of  course,  to  be  affirmed  by  the  appel- 
late court,  which,  on  the  other  hand,  is  to  reverse  the  same 
in  whole,  or  in  part,  if  erroneous,  and  to  enter  such  judg- 
ment, decree,  or  order,  as  the  court  below  ought  to  have 
entered,  affirming  in  those  cases  wKere  the  voices  on  both 
sides  are  eqical.  But  in  order  to  declare  in  any  case,  any 
law  null  and  void  by  reason  of  its  repugnance  to  the 
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Federal  Constitotion,  or  the  Constitution  of  Yirginia,  a 
majority  of  the  judges  elected  to  the  supreme  court  must 
concur.    (Va.  Const.  1869,  Art.- VI,  §  2.) 

This  last  provision  grows  out  of  a  misconception  of  the 
functions  of  the  judiciary,  with  respect  to  the  constitution. 
The  judges  are  no  more  the  guardians  of  the  constitution, 
than  of  any  other  law.  In  the  administration  of  justice, 
they  are  obliged  to  determine  what  is  the  law  of  the  land, 
and  if  laws  conflict,  to  ascertain  which  shall  prevail,  and 
to  do  this  in  every  case  which  is  presented  to  them,  with 
duo  regard  to  the  precedents  which  they,  or  their  predeces- 
sors or  otlier  courts,  have  established.  They  do  not  sit  to 
determine  in  the  abstract,  the  meaning  of  laws,  nor  to  fix 
their  relative  or  absolute  validity,  but  to  decide  causes  be- 
tween man  and  man.  If  an  ordinary  act  of  the  Legislature 
is  repugnant  to  the  organic  law  of  the  State,  of  course  the 
organic  law  must  prevail,  and  the  judge  upon  his  tribunal 
must  so  pronounce,  because  ho  cannot  otherwise  administer 
justice  according  to  law;  but  notwithstanding,  a^  between 
the  parties,  the  decision  of  a  supreme  court  is  final  and 
conclitsivej  yet  the  judge  does  not  thereby  invalidate  the 
law  per  se,  as  to  other  departments  of  the  government. 
He  and  his  fellows  may,  and  probably  will,  adhere  to  the 
opinion  thus  formed  witli  deliberation,  and  solemnly  and 
publicly  announced  and  acted  upon,  when  the  same  ques- 
tion arises  in  other  cases;  and,  therefore,  so  far  as  it  de- 
pends on  the  judiciary  to  enforce  tlie  act  in  question,  it 
must  remain  inoperative  and  of  none  effect.  Nor  can  it 
be  denied  that  upon  such  questions,  tlie  opinions  of  emi- 
nent judges,  relating  to  inquiries  which  they  are  pecu- 
liarly competent  from  education,  training,  and  experience 
to  conduct,  formed  and  delivered  under  the  sanctions  of 
judicial  duty,  are  entitled  to  and  must  receive  in  the 
nature  of  things,  the  most  respectful  consideration.  But 
there  is  no  conMitutional  obligation  on  other  persons  in 
authority  to  submit  implicitly  to  the  views  of  the  judges, 
where  such  persons  have,  by  the  constitutional  organization 
of  the  government,  the  means  to  give  effect  to  the  adverse 
sentiments  which  they  may  entertain,  without  recourse  to 
the  judiciary.  The  judges  exercise  no  veto  power.  It  is 
only  incide7itallyy  in  the  discharge  of  their  judicial  func- 
tions, that  they  are  constrained  to  pronounce  whether  or 
not  there  is  a  conflict  between  the  lesser  and  the  greater 
law,  and  if  the  lesser  law  is  liable  thereby  to  become 
thenceforward  a  dead  letter,  that  is  a  casual  and  accidental 
result,  inevitable  perhaps,  but  not  expressly  designed. 

Seeing  then,  that  the  judges  do  not  constitute  a  great 
council  of  State,  with  a  negative  upon  all  acsts  of  the 
Vol  rv.— « 
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Legislature  which  they  suppose  to  be  repugnant  to  the 
constitution,  whereby  to  all  intents  and  purposes,  and  in  the 
ahstracty  such  acts  are  absolutely  invalidated;  but  are  ap- 
pointed to  decide  between  man  and  nmn,  npon  the  dearest 
rights  of  person  and  property;  with  what  propriety  shall 
the  oourse  of  justice  between  citizens  be  obstructed,  and  in- 
definitely delayed,  because,  in  order  to  determine  the  par- 
ticular case,  it  is  necessary  to  ascertain  whether  or  not  an 
act  of  the  Legislature  is  in  accord  with  the  fundamental 
law,  and  although  a  majority  of  a  duly  constituted  court 
are  prepared  to  pronounce  judgment,  yet  not  being  a 
majority  of  all  the  jtidges  elected^  no  judgment  can  be  de- 
livered! 

The  opinions  of  less  than  a  majority  of  the  whole  court 
are  never  in  any  case  regarded  as  settling  an  important 
principle^  even  in  the  same  court;  but  were  it  otherwise, 
particular  cases  of  individuals  ought  not  to  be  delayed  in 
order  to  settle  principles.  Judges  sit,  as  already  remarked, 
to  decide  causes,  and  not  primarily  to  determine  doctrines 
of  law.  That  is  merely  incidental,  and  ought  never  seri- 
ously to  interfere  with  the  first,  direct  and  general  object. 
See  CooL  Const.  Lim'ns,  41  &  seq. 

To  state  the  various  circumstances  under  which  an  ap- 
pellate court  ought  to  afhrm  or  reverse  the  determination 
of  the  court  below,  is  not  afit  topic  for  an  elementary  work. 
A  brief  exposition,  however,  of  some  of  the  prominent 
principles  by  which  appellate  courts  are  guided  seems  in- 
dispensable in  order  to  enable  the  student  to  comprehend, 
and  the  practitioner  to  conduct,  proceedings  in  those  courts- 
It  will  be  admitted  that  the  doctrines  upon  the  subject  are, 
in  the  main,  eminently  equitable  and  rational,  and  that 
\  the  courts  have  honestly  sustained  the  legislature  in  the 
effort  to  divest  the  final  scenes  in  the  drama  of  justice  as 
much  as  in  the  nature  of  things  ds  practicable,  of  all  pedan- 
tic subtleties,  and  of  technicalities  which  obstruct  the  right. 

It  will  be  remembered  that,  in  speaking  formerly  of  the 
motion  in  arrest  of  judgment  {Ante^  p.  765  &  seq),  the  nature 
and  import  of  the  statute  oi  jeofails  was  described  at  some 
length.  We  saw  there  that  our  statute  of  jeofails  and 
amendments  (V.  C.  1873,  c.  177,  §  3  &  seq),  aims  at  two 
objects,  (1),  The  disregarding  of  certain  errors^  which  do 
not  affect  the  essential  merits  of  the  cause ;  and  (2),  The 
actual  amendment  of  certain  other  mistakes  in  the  court 
where  they  occur ^  without  the  expensive  and  dilatory  pro- 
cess of  removal  of  the  cause  to  a  higher  tribunal.  It  is  to 
the  first  of  these  two  branches  of  the  statute  in  question  to 
which  our  attention  is  to  be  now  principally  directed.  In 
respect  to  the  second,  the  student  is  at  present  only  asked 
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to  bear  in  mind  that  the  statute  provides  (V.  C.  1873,  c. 
177,  §  5,  6),  that  no  error  capable  of  being  amended  in  the 
inferior  court  under  §  5,  shall  be  ground  for  any  appellate 
process,  until  a  motion  to  amend  has  been  made  and  over- 
ruled in  the  lower  court. 

"No  judgment,"  says  the  statute,  "shall  be  stayed  (that 
is,  arrested)^  or  reversed  (that  is,  by  means  of  appellate 
process  in  a  higher  court)  y  for 

1.  The  appearance  of  either  party,  being  under  the  age 
of  twenty-one  years^  by  attorney^  if  the  verdict  (when  there 
is  one),  or  the  judgment,  he  for  him^  and  not  to  his  pre- 
judice; or 

2.  For  want  of  warrant  of  attorney;  or 

3.  For  the  want  of  a  similiter^  or  any  misjoining  of 
issue;  or 

4.  For  any  informality  in  the  entinj  of  the  judgment  by 
the  clerk ;  or 

5.  For  the  omission  of  the  nams  of  any  juror ^  or  because 
it  may  not  appear  that  the  verdict  was  rendered  hy  the 
nutnher  of  jurors  required  by  law;  or 

6.  For  any  defect^  imperfection^  or  omission  in  the  plead- 
ings which  could  not  he  regarded  oru  demurrer^  or  for  any 
other  defect,  imperfection  or  omission,  which  might  have 
been  taken  advantage  of  on  a  demurrer^  but  was  not  so 
taken  advantage  off'     (V.  C.  1873,  c.  177,  §  3.) 

The  arresting  and  reversing  of  judgments  are  by  this 
statute  put  upon  the  same  footing;  and  hence,  it  is  the  re- 
ceived doctrine  that  any  cause  for  arresting  a  judgment  is- 
cause  also  for  reversing  it.  (Mathew's  Case,  18  Grat.  989.) 
It  may  be  added  that  in  the  United  States  courts  the  want 
of  a  joinder  of  issue,  by  the  omission  of  a  replication  to  a 
special  plea,  wliere  the  parties  have  proceeded  in  the  in- 
ferior court  as  if  the  pleadings  were  perfect,  is  not  a 
ground  for  reversing  the  judgment.  (Laber  v.  Cooper,  7 
Wal.  569-'70.)  And  on  the  other  hand  it  is  held,  even 
under  the  comprehensive  statute  above  set  forth,  that  where 
no  case  at  all  appears  in  the  pleadings  the  error  is  not 
cured,  but  the  judgment  is  to  be  reversed.  (Ross  v.  Milne,. 
&  ux,  12  Leigh,  217  ;  Old's  Case,  18  Grat.  915.) 

It  is  a  proposition  which  meets  us  at  the  threshold  of  the 
discussion,  that  an  appellant  cannot  complain  of  irregular- 
ities in  the  court  below  for  which  he  is  himself  accountable,, 
nor  for  errors  of  his  own  committing.  (Carpenter  v.  Utz^ 
4  Grat.  270 ;  Howery  v.  Helms,,  20  Grat.  1 ;  Avendano- 
v.  Gay,  8  Wal.  376.)  Nor  can  he  complain  of  errors, 
which  are  beneficial  to  him,  nor  even  of  those  which  are 
not  injurious,  provided  it  clearly  appear  that  they  did  not, 
nor  under  the  circumstances  could,  prejudice  his  interesta. 
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(R088  V.  Gill,  1  Wash.  87 ;  Pate  v.  Spotts,  6  Mnnf.  396 ; 
Eib  V.  Pindall,  5  Lei^h,  109 ;  Morris  v.  Morris,  4  Grat. 
293 ;  Crawford  v.  Morris,  6  Grat.  90 ;  Vance  v.  McLaugh- 
lin, 8  Grat.  889 ;  Early  v.  Wilkinson,  9  Grat.  68 ;  John- 
son V.  Jennings,  10  Grat.  1;  Stainback  v.  Bank  of  Vir- 
ginia, 11  Grat.  266-'7;  Colvin  v.  Menefee,  11  Grat.  87; 
Clark  V.  Reins,  12  Grat.  98;  Harvey  v.  Epes,  12  Grat. 
153;  Franklin  v.  Depriest,  13  Grat.  267;  Carrington  v. 
Goddin,  13  Grat.  587 ;  Blackwell  v.  Patton,  7  Cr.  471 ; 
Campbell  v.  Pratt,  2  Pet.  354 ;  Greenleaf  v.  Birth,  5  Pet. 
132 ;  Deery  v.  Gray,  5  Wal  807;  Bethell  v.  Matthews,  13 
Wal.  1.) 

In  chancery  proceedings,  if  the  canse  appears  to  be  not 
proper  for  the  jurisdiction  of  a  court  of  equity  at  all,  al- 
though no  objection  be  made  on  tliat  account  in  the  court 
below,  by  plea,  demurrer,  or  otherwise,  the  appellate  court 
must  dismiss  the  bill,  (Morgan  v.  Carson,  7  Leigh,  738 ; 
Tapp  V.  Kankin,  9  Leigh,  478 ;  Hudson  v.  Kline,  9  Grat. 
379  ;  Green  v.  Massie,  21  Grat.  362) ;  but  if  some  other 
<;ourt  of  equity  prove  to  have  jurisdiction,  rather  than  that 
where  the  suit  is  instituted,  a  plea  in  abatement — or  rather 
to  the  jurisdiction — ^is  necessary,  and  the  objection  is  not 
available  if  first  taken  at  the  hearing  in  the  court  below, 
and  much  less  if  taken  for  the  first  time  in  tlie  appellate 
<;ourt.  (V.  C.  1873,  c.  167,  §  20;  Jones  v.  Bradshaw,  16 
Grat.  355.)  A  similar  distinction  is  observable  in  the  law 
courts.  An  objection  to  the  local  jurisdiction  of  the  par- 
ticular court  must  be  taken,  as  we  liave  seen,  by  plea  to 
the  jurisdiction,  filed  at  the  same  rules  at  which  the  decla- 
ration is  filed,  (V.  C.  1873,  c.  167,  §  20) ;  but  that  sup- 
poses that  the  declaration  shows  on  its  face  proper  matter 
for  the  court's  jurisdiction,  so  that  if  it  appears  that  the 
matter  is  not  under  any  circumstances  cognizable  in  any 
law  coiirty  it  is  fatal  on  writ  of  error.  (Ross  v.  Milne,  12 
Leigh,  204.) 

A  distinction  founded  in  like  reason,  occurs  in  the  courts 
of  the  United  States,  which  from  their  peculiar  constitu- 
tion as  courts  of  limited  cognizance,  are  bound  to  decline 
jurisdiction,  if  their  want  of  it,  in  respect  to  the  subject- 
fnaitcTj  appear  in  any  manner,  or  in  any  stage  of  the  cause, 
whilst  want  of  jurisdiction,  in  respect  to  the.  parties^  is 
waived  by  appearance  and  pleading  to  the  merits.  (Cap- 
ron  v.  Van  Noorden,  2  Cr.  126  ;  Brown  v.  Eeene,  8  Pet. 
115  ;  Jackson  v.  Ashton,  8  Pet.  149 ;  Rhode  Island  v. 
Massachusetts,  12  Pet.  718;  Scott  v.  Sandford,  19  How. 
427  &  seq  ;  Barney  v.  Baltimore  City,  6  Wal.  280 ;  Mail 
€0.  V.  Flanders,  12  Wal.  130.) 

If  no  process  be  served  on  a  defendant,  and  he  notwith- 
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Standing,  appears  and  pleads  to  the  merits,  he  is  fairly  be- 
fore the  court,  and  cannot  complain  upon  appeal,  of  the 
irregularity  whicli  has  occurred.  If,  however,  he  has  not 
been  summoned,  and  is  not  returned  as  summoned,  and 
does  not  appear,  the  judgment  at  common  law,  and  as  is 
believed  with  us,  is  void  as  to  him.  (Wynn  v.  Wyatt,  11 
Leigh,  591,  594;  Hickom  v.  Larkey,  6  Grat.  211-'12.) 
Under  section  six,  however,  of  the  statute  above  cited,  (V. 
C.  1873,  c  177),  it  is  held,  that  the  proper  course  for  him 
to  pursue,  in  order  to  vacate  the  judgment,  or  at  least,  if 
others  have  been  joined  with  him  in  the  action,  the  proper 
course  for  them,  is  to  apply  to  the  inferior  court  to  correct 
the  error ;  and  until  such  application  is  made  and  over- 
ruled, tlie  appellate  court  will  not  take  cognizance  of  the 
case  in  that  aspect.     (Gunn  v.  Turner,  21  Grat.  384. ) 

The  want  of  necessary  proper  parties  is  ground  for  the 
reversal  of  a  judgment  or  decree,  although  it  was  not 
noticed  in  the  court  below.  (Taylor  v.  Spindle,  2  Grat. 
44 ;  Eichardson  v.  Davie,  21  Grat.  706 ;  Bird  v.  Bird,  21 
Grat.  712  ;  Armentrout  v.  Gibbons,  25  Grat.  371 ;  Dab- 
ney  v.  Preston,  25  Grat  838.)  But  it  is  not  so  as  to 
f  merely  formal  parties,  the  omission  of  whom  is  no  ground 

for  reversal.  (Jas.  Riv.  &  K.  Co.  v.  Littlejohn,  18  Grat. 
53  ;  Jones  v.  Tatum,  19  Grat.  720.)  It  is  competent,  how- 
ever, to  the  appellate  court,  and  proper  for  it  to  introduce 
such  formal  parties,  and  to  affirm  the  judgment  or  decree. 
(Hale  V.  Home,  21  Grat.  112.) 

The  continuance  of  a  cause  to  another  term  of  the  court, 
is  a  matter  peculiarly  within  tlie  discretion  of  the  court 
below,  and  the  United  States  courts  hold  it,  as  they  hold 
all  other  matters  of  discretion^  to  be  no  ground  upon  which 
error  can  be  imputed,  of  which  sundry  instances  will  pre- 
sently be  cited.  In  Virginia  the  ill  exercise  of  the  discre- 
tion may  be  a  ground  of  error ;  but  it  is  a  well  established 
principle,  that  the  appellate  court  will  only  reverse  a  judg- 
ment for  that  cause,  when  the  refusal  of  the  continuance 
i&plaiiily  erroneous;  and  so  in  other  cases  of  discretion, 
as  in  the  second  examination  of  witnesses,  &c.  (Brooks  v. 
Wilcox,  11  Grat.  411 ;  Hewitt's  Case,  17  Grat.  627  ;  Fant 
V.  Miller.  17  Grat.  187 ;  Wright  v.  Rambo,  21  Grat.  158 ; 
Harman  v.  Ho^te,  27  Grat.  676.) 

The  establifihed  doctrine  in  the  United  States  courts  is, 
that  no  exercise  of  a  discretionary  function  is  ground  of 
exception,  that  is,  neither  in  the  case  of  a  continuance,  nor 
of  the  grant  or  refusal  of  a  new  trial,  nor  of  the  opening 
or  conclusion  of  the  cause,  nor  any  other  such  like  case. 
(Mar.  Ins.  Co.  v.  Hodgson,  6  Cr.  206  ;  Phil.  &  Tr.  R.  R. 
Co.  v.  Stimpson,  14  Pet.  448 ;  Sims  v.  Hundley,  6  How. 
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1 ;  Day  v.  Woodworth,  13  How.  363 ;  Doswell  v.  De  la 
Lanza,  20  How.  29  ;  Spencer  v.  Lapsley,  20  How.  267; 
Johnston  v.  Jones,  1  Bl.  210  ;  Pomeroy  v.  Bill  of  Inda. 

1  Wal.  592 ;  Cook  v.  Burnley,  11  Wal.  689.) 

For  obvious  reasons  the  appellate  court  can  tnke  no  cog- 
nizance of  errors  disclosed  in  the  record  of  a  cause,  so  far 
as  they  relate  to  parties  who  do  not  appeal.  As  to  one  not 
appealing  the  proceeding  is  coram  non  pidice^  and  hence, 
it  is  a  principle  never  departed  from,  that  no  decree  or 
judgment  is  to  be  reversed  as  respects  a  party  not  appeal- 
ing, unless  his  interests  are  identical  with  those  of  a  party 
who  does  appeal,  so  that  the  one  represents  the  other,  and 
both  are  inseparably  united.  (Tate  v.  Liggat,  2  Leigh,  84 ; 
Dickinson  v.  Davis,  2  Leigh,  401 ;  Anderson  v.  De  Soer,  6 
Orat.  363 ;  Lenow  v.  Lenow,  8  Grat.  349 ;  Walker  v. 
Page,  21  Grat.  636.) 

When,  upon  a  survey  of  the  whole  record,  a  judgment 
•or  decree  appears  clearly  to  be  substantially  right,  it  ought 
to  be  affirmed,  notwithstanding  upon  some  particular  point, 
not  aifecting  the  general  merits,  it  may  be  open  to  ques- 
tion. (Faulcon  v.  Harris,  2  H.  &  M.  556-'7;  Davis  v. 
Miller,  1  Call.  127;  Handley  v.  Snodgrass,  9  Leigh,  484; 
Wilson  V.  Spencer,  11  Leigh,  261 ;  Williamson  v.  Howard, 

2  Rob.  39 ;  Powell  v.  Manson,  22  Grat.  177 ;  Danville 
Bank  v.  Waddill,  27  Grat.  448.)  And  if  thus  substan- 
tially right,  it  ought  to  be  affirmed,  although  the  inferior 
■court  may  have  given  an  erroneous  reason  for  its  judgment. 
{Newell  v.  Wood,  1  Munf  555;  Easley  v.  Craddock,  4 
Rand.  423;  Silsby  v.  Foote,  14  How.  219.)  But  whilst  a 
judgment  or  decree  may  be  found  in  substance  correct,  the 
record  may  disclose  some  formal  defect  in  the  proceedings, 
and  in  that  case  the  appellate  court  ought  to  supply  such 
defect,  if  in  the  nature  of  things  it  can  be  supplied;  but 
-whether  supplied  or  not,  the  judgment  should  be  affirmed. 
(HefFner  v.  Miller,  2  Munf.  43;  Mayo  v.  Purcell,  3  Munf. 
243;  Lyons  v.  Gregory,  3  H.  &  M.  237;  Brook  v.  Shelbey, 
4  H.  &  M.  266 ;  Kent  v.  Matthews,  12  Leigh,  590 ;  Kyle 
V.  Kyle,  1  Grat.  526;  Kee  v.  Kee  2  Grat.  116).  A 
judgment  for  an  amount  wliich  the  record  ascertains  to  be 
too  great  will  be  reversed,  and  supoosing  the  record  to  dis- 
close the  true  sum,  the  proper  judgment  will  be  entered  by 
the  appellate  court,  (Bowyer  v.  Hewitt,  2  Gfat.  193,  Lewis 
V.  Arnold,  13  Grat.  454) ;  and  in  general  the  appellate 
court  should  not  content  itself  with  merely  reversing  the 
judgment  or  decree  of  the  inferior  court,  but  as  far  as  the 
materials  are  supplied  by  the  record  (which  is  the  sole  and 
exclusive  history  of  the  cause),  it  should  give  such  sentence 
as  ought  to  have  been  given  in  such  lower  court,  either  by 
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dismiBBing  the  Buit,  by  directing  a  new  trial,  or  by  award- 
ing a  repleader,  and  the  like ;  or  in  equity,  by  modifying 
the  decree  ae  justice  may  require.  (Smitli  y.  Walker,  1 
Wash.  135 ;  Mantz  v.  Headly,  2  H.  &  M.  308 ;  Blane  v. 
Sansum,  2  Gall.  495;  Darby  v.  Henderson,  3  Munf.  115; 
Bowyer  v.  Giles,  &  T.  P.  Co.  9  Grat.  109 ;  Williamson  v. 
Goodwyn,  9  Grat.  593;  Boyce  v.  Smith,  9  Grat.  704; 
Tazewell  v.  Saunders,  13  Grat.  354 ;  Marks  v.  Hill,  15 
Grat.  400;  O.  &  A  R.  R.  Co.  v.  Fulvey,  17  Grat.  366; 
Graham  v.  Pierce,  19  Grat.  128;  Kraker  v.  Shields,  20 
Grat.  377;  Muller  v.  Bayley,  21  Grat.  521;  Ewart  v. 
Saunders,  25  Grat.  203 ;  Mott  v.  Carter,  26  Grat.  127.) 

Objections  in  respect  to  matters  of  fact  and  of  proceed- 
ing, which  might  have  been  obviated  if  they  had  been  made 
in  the  court  below,  cannot  first  be  presented  in  an  appellate 
court,  nor  do  they  constitute  ground  for  reversal  of  judg- 
ments and  decrees.  (Brockenbrough  v,  Blythe,  3  Leigh, 
619;  DuflE  v.  Duff,  3  Leigh,  523;  Colgin  v.  Henley,  6 
Leigh,  86 ;  Poindexter  v.  Green,  6  Leigh,  504 ;  Foreman 
V.  Murray,  7  Leigh,  412;  Rose  v.  Burgess,  10  Leigh,  186; 
Kee  V.  Kee  2  Grat.  116;  Jesse  v.  Parker,  5  Grat.  573; 
Houghton  V.  Jones,  1  Wal.  702;  Bush  v.  Campbell,  26 
Grat.  403 ;  Peters  v.  Neville,  26  Grat.  549.)  And  when 
the  correctness  of  the  sentence  pronounced  by  the  inferior 
court  depends  on  weighing  and  comparing  the  evidence 
in  the  cause,  and  on  the  inferences  proper  to  be  drawn 
therefrom,  the  appellate  court  is  bound  peculiarly  to  respect 
the  verdict  and  judgment  below,  becauBe  the  jury  and  the 
judge  who  presided  at  tlie  trial  had  better  opportunities 
tlian  the  appellate  court,  by  reason  of  their  seeing  and 
hearing  the  witnesses,  of  arriving  at  the  real  truth  of  the 
matters  in  controversy.  (Mairs  v.  Gallahue,  9  Grat.  94; 
Richmond,  F.  &  Pot.  R.  R.  Co.  v.  Snead,  19  Grat.  354.) 

Where  the  judgment  and  action  of  the  court  below  is 
.  definite^  and  is  intdligibly  presented  in  the  record,  and  does 
not  appear  from  the  record  to  be  wrong,  it  is  presumed  to 
be  right,  according  to  the  ordinary  rule  at  once  of  law  and 
of  good  sense, — "  omnia  prcBSumurUur  rite  et  solenniter  ease 
acta,  donee  prohetur  in  contrarium^'^ — all  acts  are  presumed 
to  be  rightly  done  until  the  contrary  appears,  (Broom's 
Max.  729 ;  1  Th.  Co.  Lit.  17) ;  and  is  consequently  to  be 
affirmed.     (Noel  v.  Sale,  1  Call.  495  ;  Home  v.  Richards, 

2  Call.  507 ;  Ross  v.  ColviUe,  3  Call.  282 ;  Hume  v.  Beale, 

3  Munf.  266  ;  Bowyer  v.  Hewitt,  2  Grat.  193 ;  Pollard  v. 
Lively,  2  Grat.  216 ;  Thomas  v.  Dawson,  9  Grat.  364 ; 
Cooper  V.  Hepburn,  15  Grat.  551 ;  CoflFman  v.  Sangston, 
21  Grat.  263;  Jas.  Riv.  &  Kan.  Co:  v.  Adams,  17  Grat. 
427 ;  Mitchell  v.  Thornton,  21  Grat.  164 ;  Shue  v.  Turk, 
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15  Grat.  256 ;  Forrer  v.  Coffman,  23  Qrat.  871 ;  Buchanan 
V.  King,  22  Urat.  414;  Markham  v.  Bojd,  22  orat.  544.) 
Hence  the  diecharge  of  a  jury  before  they  have  agreed 
npon  a  verdict,  the  exclusion  of  pleas  or  of  evidence,  the 
denial  of  the  demand  of  viewj  such  as  the  statute  (Y.  C. 
1873,  c.  158,  §  371)  allows,  or  any  other  similar  proceedings, 
will  be  snpposed  to  be  correct  and  regular,  if  the  contrary 
does  not  appear  by  the  record,  by  means  of  a  bill  of  excep- 
tions or  otherwise.  (Hairston  v.  Medley,  1  Grat.  96 
Dye's  Case,  7  Grat.  662 ;  Morrisett's  Case,  6  Grat.  673 
Muire  v.  Falconer,  10  Grat.  12 ;  B.  &  O.  R.  R.  Co.  v 
Woods,  14  Grat,  447 ;  Gunn  v.  Turner,  21  Grat.  382 
Scott  V.  Lloyd,  9  Pet.  419;  Suydam  v.  Williamson,  20 
How.  427;  Schuchardt  v.  Allen,  1  WaL  359.)  Hence 
also,  if  no  objection  appear  by  the  record  (as  for  example, 
by  bill  of  exceptions,)  to  have  been  made  in  the  court  be- 
low to  the  excessiveness  of  damages,  or  to  the  scaling  or 
not  scaling  of  the  debt,  (supposing  it  payable  in  "  Confed- 
erate currency,")  or  to  the  mode  of  bringing  the  suit  or 
the  like,  it  cannot  be  brought  forward  for  the  first  time  in  the 
appellate  court.  (Law  v.  Law,  2  Grat.  366 ;  Cross  v. 
Cross,  4  Grat.  257;  Wynn  v.  Harman,  6  Grat.  157;  Hunt 
V.  Martin,  8  Grat.  578 ;  Tyree  v.  Donnelly,  9  Grat.  64 ; 
Cook  V.  Hays,  9  Grat.  142  :  Hill  v.  Peyton,  22  Grat.  550  ; 
Calbreath  v.  Va.  Porcelain  Co.  22  Grat.  697;  Symth  v. 
Sutton,  24  Grat.  191 ;  Chapman  v.  Shepherd,  24  Grat. 
277.)  And  so  an  objection  to  a  deposition  for  irregularity 
in  the  taking  of  it^  as  for  insufficient  notice,  &c.,  comes  too 
late  at  the  trial  of  the  cause,  and  a  fortiori  in  the  appellate 
court ;  but  to  the  cfyfnpetency  of  the  witness  as  exhibited 
by  facts  in  the  record,  or  to  the  character  of  the  testimony 
as  hearsay^  &c.,  objection  may  be  made  in  the  appellate 
court,  although  never  presented  before  ;  and  if  the  objec- 
tion be  made  in  the  lower  court,  on  the  first  ground, 
namely,  of  irregularity  in  the  taking^  and  be  there  over- 
ruled, the  bill  of  exceptions  thereupon  taken  ought  to  state 
the  ground  of  the  objection,  or  else  it  cannot  be  noticed  in 
the  court  above.  And  if  no  opinion  upon  such  an  objec- 
tion to  the  deposition  be  expressed  by  the  lower  court,  the 
objection  is  presumed  to  have  been  waived.  (1  Rob.  Pr. 
(Ist  ed.)  336-'7;  Barker  v.  Barker,  2  Grat.  343;  Fant  v. 
Miller,  17  Grat.  227~'8 ;  Statham  v.  Ferguson,  25  Grat. 
38 ;  Scott  V.  Cook,  4  Monr.  (Ky.)  280  ) 

This  principle  it  is  which  makes  it  indispensable  that, 
when  a  party  complains  that  the  court  below  has  impro- 
perly admitted  or  excluded  evidence,  or  improperly  rejected 
pleas,  or  other  pleading,  his  bill  of  exceptions  should  make 
it   distinctly  to  appear  what  the  evidence  was   that  was 
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BO  admitted  or  excluded,  and  what  was  the  pleading  re- 
jected, and  that  the  evidence  and  the  pleading  were  re- 
Bpectivcly  relevant  and  material,  and  that  the  court  erred 
in  its  action.  If  the  bill  of  exceptions  do  not  make  aU 
these  things  to  appear,  the  judgment  must  he  affirmed. 
(Ante,  p.  746;  Carpenter  v.  Utz,  4  Grat.  270;  Johnson 
V.  Jennings,  10  Grat.  1 ;  Fitzhugh  v.  Fitzhugh,  11  Grat. 
300;  James  River  &  Kanawha  Company  v.  Littlejohn,  18 
Grat.  53 ;  Steptoe  v.  Bead,  19  Grat.  1 ;  Bell  v.  Alexan- 
der, 21  Grat.  1;  Stoneman's  Case,  25  Grat.  892;  Ven- 
tress  V.  Smith,  10  Pet.  161 ;  Ins.  Co.  v.  Weide,  9  WaL 
667;  Coddington  v.  Kichardson,  10  Wal.  516;  Generes  v. 
Campbell,  11  Wal.  193,)  But  in  the  United  States  courts 
the  evidence  offered  is  presumed^  in  the  absence  of  proof 
to  tlie  contrary,  to  be  material  and  relevant.  (Vance  v. 
Campbell,  1  Bl.  431 ;  Haussknecht  v.  Claypool,  1  Bl.  435.) 
But  where  it  has  been  made  to  appear  that  a  plea  was  im- 
properly rejected,  or  that  improper  instructions  were  given, 
or  inadmissible  evidence  allowed  to  go  to  the  jury,  the  ap- 
pellate court  will  not,  in  general,  stop  to  inquire  whether 
or  not  the  erroneous  ruling  was  injurious  to  the  party  com- 
plaining, but  will  reverse  the  judgment.  (Wiley  v.  Givens, 
6  Grat.  277 ;  Hopkins  v.  Richardson,  9  Grat.  485 ;  Church 
V.  Hnbbart,  2  Cr.  187;  Smith  v.  Carrington,  4.Cr.  62.) 

Whilst  thus  the  principle  is,  that  wherever  the  appellate 
court  can  discern  definitely  what  was  decided  by  the  court 
below,  it  will  presume  the  judgment  to  be  correct,  until  it 
is  shown  to  be  otherwise ;  it  must  be  observed  that,  if  the 
facts  are  so  imperfectly  and  vaguely  stated  as  not  to  ascer- 
tain what  the  judgment  below  was,  or  ought  to  have  been, 
it  is  the  practice,  as  being  the  safer  course,  to  reverse  it. 
{Ante,  p.  745;  Barrett  v.  Tazewell,  1  Call.  215;  Beattie 
V.  Tabb,  2  Munf.  254;  Brooke  v.  Young,  3  Rand.  106; 
Raines  v.  Philips,  1  Leigh,  483 ;  Thompson  v.  Cumming^ 
2  I^cigh,  321;  Bowyer  v.  Chesnut,  4  Leigh,  1.) 

We  have  seen  that  the  pleadings  filed  in  the  cause,  the 
mention  of  the  impannelling  of  the  jury,  the  verdict,  and 
the  judgment,  constitute  the  proper  record  of  every  action 
at  law,  and,  therefore,  there  is  no  need  of  a  bill  of  excep- 
tions to  incorporate  any  of  these  into  the  record.  (Rogers. 
v.  Burlington,  3  Wal.  654.)  But  all  other  circumstances 
connected  with  the  case,  and  especially  the  incidents  occur- 
ring at  the  trial,  in  order  to  introduce  them  into  the  record 
(the  only  accredited  history  of  the  cause),  must  be  set  down 
in  a  bill  of  exceptions,  authenticated  as  formerly  described,^ 
by  the  signature  of  the  judge,  and  ordered  to  be  made  part 
of  the  record,  which,  it  must  be  remembered,  is,  in  the 
main,  conclusive  of  the  verity  of  its  contents.     (Jennings- 
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V.  The  Perseverance,  S  Dal.  336 ;  United  States  v.  Hodge, 
6  How.  281-'2  ;  Providence  v.  Babcock,  3  Wal.  240.)  Of 
course,  if  there  is  no  way  of  revising  the  judgment  of  the 
court  below,  a  bill  of  exceptions  is  jsuperfluous;  but  all 
opinions  and  judgments  of  an  inferior  court,  which  are  the 
subject  of  revision  on  appeal,  and  do  not  otherwise  appear 
in  the  record,  must  be  thus  incorporated  therein,  in  order 
to  avail.  (York  &  G.  JR.  R.  Co.  v.  Myers,  18  How.  246 ; 
Suydam  v.  Williamson,  20  How.  427;  Schuchardt  v.  Allen, 

I  Wal.  359.)  And  neither  the  judge's  statement  of  what 
occurred,  nor  the  entries  of  the  clerk,  are  a  substitute 
therefor,  (Generes  v.  Bonnemer,  7  Wal.  664;  Avendano 
V.  Gay,  8  Wal.  376;  Young  v.  Martin,  8  Wal.  354);  nor 
any  agreed  statement  of  the  evidence,  in  contradistinction 
to  the  facts  proved ;  (Burr  v.  Des  Moines  R.  R.  &  Nav. 
Co.  1  Wal.  102;  Bk.  of  Ind'a  v.  Pomeroy,  1  Wal.  601 -'2; 
Thompson  v.  Riggs,  5  Wal.  675.)  But  the  judgment  may 
be  reversed  by  the  appellate  court  when  founded  upon  an 
Agreed  statement  of  facts.  CUnitod  Statps  v.  Eliason,  16 
Pet.  291;  Stimpson  v.  R.  R  Co.  10  How.  329;  Graham 
V.  Bayne,  18  How.. 60);  or  upon  a  special  verdict  or  de- 
murrer to  evidence,  (4  Chit.  Gen.  Pr.  7  &  seq;  Suydam 
V.  Williamson,  20  How.  436.)  This  bill  of  exceptions,  as 
well  by  the  general  practice,  as  by  the  express  direction  of 
our  statute,  ^V.  C.  1873,  c.  173,  §  8),  must  be  signed  by 
thejudge  of  the  inferior  court,  before  whom  the  occurrences 
took  place;  but  it  is  not  needful  that  it  should  bounder  the 
judge's  seal^  although  in  Virginia  it  usually  is  so,  (Mussina 
V.  Cavazos,  6  Wal.  355;  Generos  v.  Campbell,  11  Wal. 
193.) 

If  it  can  be  seen  clearly  from  the  record,  that  the  deci- 

*  fiion  of  the  inferior  court  did  not  affect  the  actual  merits 

of  the  case,  the  erroneousness  of  the  decision  is  no  ground 

for  reversal  of  the  judgment.     (Kincheloe  v.  Tracewells, 

II  Grat.  587.)  Hence,  the  rejection  of  a  plea  does  not 
warrant  such  reversal,  if  from  the  whole  case  the  plea  ap- 
pear not  to  be,  true,  (Fleming  v.  Toler,  7  Grat.  310) ;  nor 
does  the  refusal  to  compel  the  plaintiff  to  join  in  a  demurrer 
to.  the  evidence,  where  the  record  shows  that  he  is  entitled 
to  recover,  (Boyd  v.  Cit.  8a v.  Bank,  15  Grat.  501);  nor  a 
judgment  of  non-suit,  however  improper,  where  the  de- 
claration is  fatally  defective.  (Earheart  v.  Campbell, 
Hemph.  C.  C.  R.  48.)  And  all  irregularities  stand  on  a 
like  footing.  The  judgment  will  not  bo  reversed  therefor, 
if  the  record  disclose  that  substantial  justice  has,  notwith- 
standing, been  attained.  (McNew  v.  Smith,  5  Grat.  84 ; 
Beery  v.  Homan,  8  Grat.  48;  Mairs  v.  Gallahue,  9  Grat. 
94;  Goddin  v.  Vaughn,  14  Grat.  102;  Mustard  v.  Wohl- 
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ford,  15  Grat.  329;  Fnnt  v.  Miller,  17  Grat.  60;  Peshine 
V.  Shepperson,  17  Grat.  472.)  And  so  the  judgment  will 
not  be  reversed  because  of  the  admission  in  the  court  be- 
low of  improper  evidence  upon  an  immaterial  issue, 
'(Bichardson  v.  Pr,  Geo.  Justices,  11  Grat.  190);  nor  of  an 
erroneous  instruction  upon  an  immaterial  point.  (Pitman 
V.  Breckenridge,  3  Grat.  127;  Turner  v.  Fendall,  1  Cr.  118.) 

Where  the  record  itself  discloses  material  error  on  the 
merits,  it  is  a  ground  of  reversal,  although  no  objection  be 
made  on  that  account  in  the  court  below,  as  in  the  case 
of  the  report  of  a  settlement  of  accounts  by  a  commissioner 
in  chancery,  (Cookus  v.  Peyton,  1  Grat.  431;  Wells  v. 
Dunn,  5  Grat.  384);  and  as  a  writ  of  error  brings  up  the 
whole  record,  a  review  of  the  decision  by  the  inferior  court, 
of  a  demurrer  to  evidence,  will  make  a  material  defect  in 
the  declaration  available,  unless  it  be  cured  bv  the  statute 
of  jeofails,  (Bank  of  U.  States  v.  Smith,  11  Wheat.  171 ; 
Scott  V.  Sandford,  19  How.  393;  Woodward  v.  Brown,  13 
Pet.  5;  Rogers  v.  Burlington,  3  Wal.  654);  and  where  a 
first  verdict  is  erroneously  set  aside,  and  a  judgment  pro- 
nounced upon  a  second  verdict,  the  appellate  court  will 
reverse  that  judgment,  and  enter  one  on  the  Jirst  verdict, 
(Tyler  v.  Taylor,  21  Grat.  700.)  And  in  short,  whatever 
material  error  appears  in  the  record  by  bill  of  exceptions,  or 
otherwise,  even  though  it  be  against  the  appellee,  is  ground 
of  reversal.  (Boulware  v.  Newton,  18  Grat.  720;  Suydam 
V.  Williamson,  20  How.  428.)  Nor  does  the  imperfect- 
ness  of  the  bill  of  exceptions,  if  a  substantial  error  is  ap- 
parent, prevent  that  result,  (U.  States  v.  Morgan,  11  How. 
154);  whilst  on  the  other  hand,  a  judgment  will  not  be 
reversed  unless,  from  the  record,  it  plainly  appear  to  be  in 
fiome  material  particular  erroneous.  (Grayson's  Case,  7 
Orat.  613;  Vaiden's  Case,  12  Grat.  717;  Mitchell  v. 
Baratta,  17  Grat.  445;  Trim's  Case,  18  Grat.  983;  Welch 
v.  Mandeville,  7  Cr.  152;  Stevens  'v.  Gladding,  19  How. 
•64;  Lawler  v.  Claflin,  22  How.  23;  N.  Orleans  v.  Gaines, 
-22  How.  141 ;  Taylor  v.  Morton,  2  Bl.  481 ;  Pomeroy  v. 
Bank  of  Ind'a,  1  Wal.  592.) 

To  refuse  relevant  instructions  which  rightly  propound 
the  law,  is  error  in  the  court  below,  for  which  the  judg- 
ment must  be  reversed,  (Pickett  v.  Morris,  2  Wash.  255 ; 
Brooke  v.  Young,  3  Rand.  106;  Dimmett  v.  Eskridge,  6 
Munf.  311;  Wills  v.  Washington,  6  Munf.  592;  Early  v. 
Oarland,  13  Grat.  9,  14;  Bait.  &  O.  R.  R.  Co.  v.  Polly, 
14  Grat.  468-'9;  Bait.  &  O.  R.  R.  Co.  v.  Laffertys,  14 
KSrat.  486-'7;  Smith  v.  Carrington,  4  Cr.  62);  but  it  is 
held  that  the  error  is  cured  by  a  verdict  conforming  to 
what  the  instruction  should  have  been.     (Douglass  v.  Mc- 
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AUister,  3  Cr.  298.)  If,  however,  the  instruction  asked 
for  does  not  correctly  propound  the  law,  the  court  ought 
to  refuse  to  give  it,  and  is  not  bound  to  modify  it,  or  to 
give  any  other  in  its  place.  (Bosenbaum  v.  Weeden,  18 
Qrat.  799.)  An  equivocal  instruction  asked  for,  ought  to 
be  made  plain  by  the  court  before  giving  it;  for  either  to 
fi^ve  or  refuse  it  simply,  would  tend  to  mislead  the  jury. 
(Bait.  &  O.  R.  R.  Co.  v.  Polly,  14  Grat.  447 ;  Peshine  v. 
Shepperson,  17  Grat.  472;  Millan  v.  Eephart,  18  Grat. 
1;  Rosenbaum  v.  Weeden,  18  Grat.  799;  Ward  v.  Chum, 
18  Grat.  816.)  Indeed,  any  instruction  calculated  to  mis- 
lead the  jury,  whether  it  arises  from  ambiguity  or  any 
otlier  cause,  ought  to  be  avoided,  and  if  given  it  will 
oblige  the  appellate  court  to  reverse  the  judgment.  (Cald- 
well V.  U.  States,  8  How.  366 ;  Blackburn  v.  Crawford,  3 
Wal.  176.)  As  to  an  instruction  on  a  mere  abstract  ques- 
tion of  law,  not  arising  in  the  case,  or  upon  a  hypothetical 
case  as  to  which  there  is  no  evidence  in  the  cause,  it  is 
certainly  not  error  in  an  inferior  court  to  refuse  it,  (Buster 
V.  Wallace,  4  H.  &  M.  82;  Caton  v.  Lenox,  5  Rand.  31 ; 
Hamilton  v.  Russell,  1  Cr.  310;  Brooks  v.  Marbury,  11 
Wheat.  78;  Tucker  v.  Moreland,  10  Pet.  58;  Clark  v. 
Kownslar,  10  Pet.  657;  Rhett  v.  Poe,  2  Ho\\\  457);  and 
it  seems  to  be  the  better  opinion  tliat  it  is  error  to  give  it, 
because  it  tends  to  confound  and  mislead  the  jury;  (Pasley 
V.  English,  10  Grat.  236 ;  Jas.  Riv.  &  K.  Co.  v.  littlejohn, 
18  Grat.  53;  Rea  v.  Trotter,  26  Grat.  585;  U.  States  v. 
Breitling,  20  How.  252 ;  Goodman  v.  Siraonds,  20  How. 
343 ;  Micliigan  Bank  v.  Eldred,  9  Wal.  544 ;  Ward  v.  U. 
States,  14  Wal.  28);  and  if  it  be  not  fatal  to  the  judgment, 
it  is  because  the  peculiar  circumstances  obviHte  the  danger 
of  leading  the  jury  astray.  (Poore  v.  Magruder,  24  Grat. 
197.)  But  where  there  is  any  evidence  tending  to  make 
out  the  supposed  case  to  which  the  instruction  relates, 
however  inadequate  in  the  opinion  of  the  court,  or  to  how- 
ever little  weight  it  may  be  deemed  entitled,  it  is  best  and 
safest  to  give  the  instruction,  if  it  propound  the  law  cor- 
rectly. (Hopkins  v.  Richardson,  9  Grat.  485;  Parish  v. 
Reigle,  11  Grat.  697,  719;  Early  v.  Garland,  13  Grat.  9.) 
It  is  also  not  error  in  the  court  below  to  refuse  an  instruc- 
tion upon  the  evidence^  in  contradistinction  to  the  facts 
jK^rewerf,  (Patterson  v.  Jenkes,  2  Pet.  816;  Providence  v. 
Babcock,  3  Wal.  240);  or  as  it  has  been  more  pointedly 
expressed,  courts  will  not  instruct  as  to  the  law  upon  an 
entangled  mass  of  evidence,  nor  take  upon  them  the  office 
of  separating  the  law  from  the  facts ;  but  require  of  the 
party  who  asks  tlieir  instruction,  to  put  tliem  a  precise 
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question  of  law,  as  arising  out  of  the  facts.     (Brooke  v. 
Young,  3  Rand.  115;  Kitty  v.  Fitzhugh,  4  Rand.  605.) 

It  need  hardly  be  said  that  erroneous  instructions  con- 
stitute error,  for  which  the  judgment  must  always  be  re- 
versed unless  they  can  clearly  be  shown  not  to  have  preju- 
diced the  party  complaining  thereof.  (Berry  v.  Ensell,  2 
Grat.  339  ;  Hopkins  v.  Richardson,  9  Grat.  501 ;  Church 
V.  Hubbart,  2  Cr.  187 ;  Smith  v.  Carrington,  4  Or.  62  ; 
Scott  V.  Lunt,  7  Pet.  607.) 

We  have  seen,,  that  in  Virginia,  any  expression  of  opinion 
by  the  court  as  to  the  weight  or  suflSciency  of  the  parol 
evidence  is  ground  for  reversing  the  judgment,  (Keel  v. 
Herbert,  1  Wash.  203  ;  Fisher  v.  Duncan,  1  H.  &  M.  563  ; 
Fowler  v.  Lee,  4  Munf .  473 :  Dabney  v.  Taliaferro,  4 
Rand.  256;  McKinlay  v.  Ensell,  2  Grat.  333);  although 
it  is  for  the  most  part  the  province  of  the  court,  and  its 
duty,  to  construe  the  meaning,  and  determine  the  effect  of 
written  documents,  (1  Stark  Evid.  525  ;  Herbert  v.  Wise, 
3  Call.  239  ;  Johnson  v.  Jennings,  10  Grat.  11.)  But  in 
the  United  States  courts,  as  in  those  of  England,  comments 
of  the  court  'upon  the  evidence  are  allowed,  and  do  not 
constitute  error,  if  the  jury  be  informed  that  the  opinion 
of  the  court  as  to  the  evidence,  is  not  binding  on  them. 
(Carver  v.  Astor,  4  Pet.  80  ;  Magniac  v.  Thompson,  7  Pet. 
348  ;  Tracy  v.  Swartwont,  10  Pet.  80  ;  U.  States  v.  Lamb, 
12  Pet.  1 ;  Garrard  v.  Reynolds,  4  How.  123  ;  Greenleaf 
V.  Birth,  9  Pet.  292  ;  Ches.  &  O.  Can.  Co.  v.  Knapp,  9 
Pet.  541.) 

The  appellate  court,  when  it  reverses  a  judgment,  will 
take  care  not  to  jeopard  the  interests  of  the  appellee 
farther  than  the  exigences  of  the  case  require.  Thus,  if 
a  judgment  of  an  inferior  court  sustaining  a  demurrer  to  a 
plea  be  reversed,  no  final  judgment  will  be  pronounced 
against  the  appellee  upon  the  demurrer,  but  the  cause  will 
be  remanded,  in  order  to  enable  him  to  withdraw  his  de- 
murrer to  the  plea,  and  to  reply  thereto,  if  he  shall  be  so 
advised,  (Hamtramck  v.  Selden,  12  Grat.  28):  and  so 
where  a  judgment  overruling  a  demurrer  to  the  declaration 
is  reversed,  the  cause  will  be  remanded  to  the  lower  court, 
in  order  to  enable  the  plaintiff  to  amend  his  declaration,  if 
he  shall  think  fit  so  to  do.  (Strange  v.  Floyd,  9  Grat.  474; 
Fitzhugh  V.  Fitzhugh,  11  Grat.  300.)  And  generally  a 
wrong  judgment  overruling  a  demurrer  to  pleadings,  set- 
ting aside  a  demurrer  to  evidence,  or  granting  a  new  trial, 
notwithstanding  subsequent  proceedings  may  have  been  had, 
will  be  revqrsed,  and  judgment  entered  on  the  demurrer  to 
pleading,  or  on  the  demurrer  to  evidence,  or  on  the  original 
verdict.     (Knox  v.  Garland,  2  Call.  241 ;  Creel  v.  Brown, 
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1  Kob.  265  ;  Howel  v.  Alexander,  3  Rand.  94: ;  Jones  v. 
Haines,  4  Rand.  386.)  But  it  must  be  observed,  that  if, 
after  judgment  is  pronounced  overruling  a  demurrer,  the 
demurrei*  is  withdrawriy  the  objection  contained  in  it  is 
thereby  wholly  waived,  and  the  demurrant  connot  com- 
plain in  an  appellate  court,  of  the  overruling  of  the  demur- 
rer.    (Hopkins  v.  Richardson,  9  Qrat.  485.) 

We  have  seen  how  peremptory  is  the  rule  that  a  bill  of 
exceptions  to  the  grant  or  refusal  of  a  new  trial  must  set 
forth  the  facts  which  the  court  conceives  to  he  proved^  and 
not  merely  the  evidetice  tending  to  prove  them  ;  and  that, 
tlierefore,  where  the  evidence  is  conflicting,  the  court  may, 
for  that  reason,  decline  to  certify  the  facts  at  all.  (Ben- 
nett V.  Hardaware,  6  Munf.  125 ;  Taliaferro  v.  Franklin, 

I  Grat.  332  ;  Grayson's  Case,  6  Grat.  712  ;  Vaiden's  Case, 
12  Grat.  717  ;  Forkner  v.  Stuart,  6  Qrat.  197  ;  Harnsber- 
^cr  V.  Kinnev,  6  Grat.  287 ;  Bull's  Case,  14  Grat.  613 ; 
Wash.  &  N.  6.  Tel.  Co.  v.  Hobson,  15  Grat.  122  ;  Gimmi 
V.  CuUen,  20  Grat.  439.)  If,  despite  the  rule,  the  facts 
be  not  stated,  but  the  evidence,  the  appellate  court  will 
either  decline  to  take  cognizance  of  the  case  at  all,  or  will 
reject  all  th^  parol  evidence  of  the  exceptor,  and  give  full 
credence  to  the  evidence  of  his  adversary,  and  will  reverse 
the  judgment  only  when,  upon  that  basis,  it  appears  to  be 
wrong.  Ewing  v.  Ewing,  2  Leigh,  337 ;  Green  v.  Ashby, 
6  Leii^h,  135;  Rohr  v.  Davis  9  Leigh,  30;  tasley  V. 
English,  5  Grat,  148 ;  Moifett  v.  Bowman,  6  Grat.  219 ; 
Noyes  v.  Humphreys,  11    Grat.     651 ;  Farish   v.  Reigle, 

II  '  Grat.  720;  Carrington  v.  Goddin,  13  Grat.  587; 
Claflin  V.  Steenbock,  18  Grat.  842  ;  Gimmi  v.  Cullen, 
20  Grat.  439 ;  Read's  Case,  22  Grat.  924 ;  Brambough  v. 
Wissler,  25  Grat.  463.) 

It  is  proper  here  again  to  mention  the  extraordinary,  and 
as  it  would  seem,  anomalous  rule  which  prevails  in  our 
courts,  forbidding,  in  general,  reference  from  one  bill  of 
exceptions  to  another,  unless  such  reference  be  specially 
made  in  the  later  bill,  notwithstanding  all  the  bills  ^reparts 
of  one  record ;  although  it  is  permitted  to  refer  to  a  bill 
purporting  to  contain  all  the  facts  in  the  case,  in  connec- 
tion with  other  bills  filed  in  the  same  cause.  (Brooke  v. 
Young,  3  Rand.  116 ;  Crawford,  v.  Jarrett,  2  Leigh,  639 ; 
Perkins  v.  Hawkins,  9  Grat  659 ;  Wash.  &  N.  O.  Teh 
Co.  V.  Hobson,  15  Grat.  132.) 

In  those  cases  where  a  jury  is  waived,  and  the  cause  is 
submitted  to  the  court,  the  court  is  understood  in  Virginia 
to  occupy,  with  respect  to  the  matter  submitted,  the  posi- 
tion which  it  occupies  in  questions  of  probate,  and  causes 
touching  the  opening  of  roads,  the  establishment  of  ferries. 
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and  landings,  and  the  erection  of  mills,  and  consequently, 
if  the  decision  is  not  satisfactory,  and  it  is  desired  to  have 
it  reviewed  in  an  appellate  court,  the  bill  of  exceptions 
to  the  judgment  of  the  court  ought  to  contain,  not  tlie 
facts^  as  was  held  in  Pryor  v.  Kuhn,  12  Grat.  615,  but 
the  evidence  which  is  to  be  reviewed  in  the  higher  court,  it 
is  said,  as  if  it  were  a  demurrer  to  evidence,  (Hodge  v. 
First  National  Bank,  22  Grat.  51.)  It  is  submitted,  how- 
ever, whether  it  is  not  more  consonant  to  the  policy  de-^ 
signed  by  the  legislature  in  allowing  the  court  to  be  thus 
substituted  by  consent  for  a  jury,  to  look  upon  the  higher 
court  as  charged  with  the  consideration  of  evidence,  as  if 
on  appeal,  (Wickham  v.  Lewis  Martin,  13  Grat.  446, 
Opinion  of  Daniel,  J. ;  Report  of  Revisors  of  Code  1849, 
p.  816.) 

When  in  the  United  States  courts,  a  jury  is  thus  waived, 
and  the  case  is  submitted  by  consent  to  the  court,  the  court 
acts  simply  a«  referee^  and  consequently  its  determination 
upon  the  facts  and  the  law,  as  in  the  case  of  any  other 
referee,  is  conclusive  and  final.  If  any  one  is  aggrieved 
by  the  decision,  the  facte  deemed  by  the  court  to  have  been 
proved  are  to  be  stated  in  the  manner  of  a  special  verdict^ 
and  the  decision  is  thus  to  be  reviewed  in  the  appellate  court. 
And  if  evidence  be  improperly  rejected  or  admitted,  that 
may  be  brought  into  the  record  by  a  bill  of  exceptions,  as 
in  other  cases.  (Field  v.  United  States,  9  Pet.  202  ;  Bond 
V.  Brown,  12  How.  254 ;  Weems  v.  George,  13  How.  197  ; 
Arthus  V.  Hart,  17  How.  12,  13 ;  Graliam  v  Bayne,  18 
How.  60;  Gould  v.  Frontin,  18  How.  135  ;  Kelsey  v.  For- 
syth, 21  How.  85  ;  Barrett  v.  United  States,  9  Wal.  38; 
Kearney's  Case,  12  Wal  275.) 

It  must  be  remembered,  that  it  is  an  old  established 
principle  of  the  common  law,  that  every  exception  must  be 
taken^  that  is,  the  court  must  bo  notified  that  the  objector 
proposes  to  save  the  point,  and  the  grounds  of  the  objection 
must  be  indicated,  before  the  jury  retire  from  the  bar  to 
consider  the  case,  and  the  record  must  show  that  it  was  so 
done,  or  else  the  appellate  court  can  take  no  notice  of  the 
matter ;  because  else  the  judge  would  be  liable  to  forget, 
or  inaccurately  to  remember  the  circumstances  to  be  put  in 
the  bill.  But  whilst  there  must  thus  be  a  notification, 
and  properly  a  memorandum  in  writing  of  the  substance, 
while  the  thing  is  transacting,  it  need  not  immediately  be 
drawn  up  in  form,  which  may  be  done  at  any  time  during 
the  same  term^  but  not  after  its  termination.  (Bac.  Abr. 
Bill  of  Exceptions ;  Wright  v.  Sharp,  1  Salk.  288  ;  Wash. 
&  N.  O.  Tel.  Co.  V.  Hobson,  15  Grat.  137-8 ;  Bradstreet 
V.  Thomas,  4  Pet.  102 ;  Sheppard  v.  Wilson,  6  How.  276 ;. 
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Phelps  V.  Mayer,  16  How.  161 ;  United  States  v.  Breitling, 
20  How.  252 ;  Barton  v.  Forsyth,  20  How.  632 ;  French 
V.  Edwards,  13  Wal.  606.) 

The  constitution  of  Virginia  provides  (Art.  VI,  §  4,)  that 
where  a  judgment  or  decree  is  reversed  or  affirmed  by  the 
supreme  court  of  appeals,  the  reasons  thei'efor  shall  be 
stated  in  writing^  and  preserved  with  the  records  of  the 
case.  And  by  statute  it  is  enacted,  that  in  those  cases 
which  the  reporter  of  the  court's  decisions  is  directed  to 
report,  copies  of  the  reasons  thus  stated  in  writing  shall  be 
delivered  by  the  clerk  of  the  court  to  the  reporter.  (V.  C. 
1873,  c.  162.  §  5.) 

When  any  judgment,  decree,  or  order  is  affirmed  by  an 
appellate  court,  damages  are  to  be  awarded  to  the  appellee, 
namely,  where  the  judgment^  &c.,  is  for  the  payrnent  of 
money^  such  interest  as  the  parties  are  legally  entitled  to 
recover,  to  be  computed  upon  the  whole  amount  of  the 
money,  including  interest  and  costs  from  the  time  the  ap- 
pellate process  took  effect  until  the  affirrnance^  or  if  that 
be  in  the  court  of  appeals,  until  a  copy  of  its  decision  be 
entered  in  the  order-book  of  the  court  below,  which  dam- 
ages are  to  be  in  satisfaction  of  all  interest  during  that 
time ;  and  when  the  judgment,  &c.,  is  not  for  the  payment 
of  money,  except  costs,  the  damages  shall  be  such  specific 
sum  as  the  appellate  court  may  deem  reasonable,  not  be- 
ing more  than  ^100,  nor  in  the  court  of  appeals  less  than 
$20.     (V.  C.  1873,  c.  178,  §  24.) 

When  any  term  of  the  court  of  appeals  is  ended,  or 
sooner  if  the  court  so  direct,  the  clerk  thereof  is  required 
to  certify  and  transmit  its  decisions  to  the  clerk  of  the 
court  below,  and  that  court  is  to  enter  the  decision  of  the 
court  of  appeals  as  its  own,  and  execution  may  issue  there- 
on accordingly.  And  if  such  decision  be  received  in  vaca- 
tion, the  clerk  of  the  court  below  shall  enter  it  in  his  order- 
book,  and  thereupon  such  execution  may  issue,  and  such 
proceedings  be  had  as  would  have  been  proper  had  the  de- 
cision been  entered  in  court.     (V.  C.  1878,  c.  178,  §  29.) 

The  decision  of  the  court  of  appeals  is  final  and  irrever- 
sible, even  by  itself  after  the  end  of  the  term  when  it  is 
pronounced,  at  least  in  respect  to  questions  decided  by  the 
court  below,  (Burton  v.  Brown's  Ex'ors,  22  Grat.  1 ;  J.  B. 
Campbell's  Ex'or  v.  A.  0.  Campbell's  Ex'ors,  22  Grat. 
649);  nor  can  any  motion,  in  general,  be  entertained  at  a 
subsequent  term  to  rehear  a  cause  decided  at  a  previous 
term,  when  no  motion  to  rehear  it  was  then  swnnitted. 
(Griffin  v.  Cunningham,  20  Grat.  31.)  To  tliese  rules  a 
statute  has  introduced  this  qualification,  that  the  court  of 
appeals  may  rehear  and  review  any  case  decided  by  the 
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said  court,  within  t?ie  last  fifteen  days  of  the  preceding 
terra ;  provided  that  one  of  the  judges  who  decided  the 
cause  adversely  to  the  applicant,  8hd[l  certify  that  in  his 
opinion  there  is  good  cause  for  such  rehearing.  (V.  0. 
•    1873,  c.  178,  §  38.) 

To  the  foregoing  long-drawn  exposition  of  the  proceedings 
in  an  action  at  law,  a  complete  record  in  an  action,  illus- 
trating many  of  the  doctrines  and  principles  which  the 
writer  has  sought  to  explain,  will  be  no  unfitting  pendant. 

Keoobd. 
In  an  Action  of  Covenant. 

Virginia: 
Pleas  afc  the  court-house  of  the  comity  of  A.,  before  the  oirouit  court 

of  the  said  county,  on  Thursday  the day  of in  the  year  of 

our  Lord  eighteen  hundred  and  seventy : 

Be  it  remembered,  that  heretofore,  to  wit,  at  rules  held  for  the  cir- 
cuit court  fox  the  said  county,  in  the  clerk's  office  of  the  said  court, 

on  Monday  the day  of   '  in  the  year  of  our  Lord  eighteeii 

DecHaraUon,  hundred  and  seyenty ,  came  Charles  Covenantee,  by  his  attorney, 

FUed,  and  filed  his  certain  declaration  against  Christopher  Contractor,  of  a 

plea  of  covenant  broken ;  which  declaration  is  in  the  words  and  figures 

following,  to  wit : 

DedaraUon,      Charles  Covenantee  complains  of  Christopher  Contractor  of  a  plea 

8t,  PL  36  ;    of  covenant  broken  for  this,  to  wit :  that  heretofore,  to  wit,  on  the 

Id.  (^Tyler), day  of ,  in  the  year  of  our  Lord  eighteen  hundred  and 

68.  seventy ,  at  the  said  county  of  A. ,  by  a  certain  indenture  then  and 

there  made  by  the  said  plaintiff  of  the  one  part,  and  the  said  defend- 
ant of  the  other  part,  (one  part  of  which  said  indenture,  sealed  with 
the  seal  of  the  said  defendant,  the  said  plaintiff  now  brings  here  into 
court,  the  date  whereof  is  the  day  and  year  aforesaid),  the  said  plaiil- 
tiff,  for  the  consideration  therein  mentioned,  did  demise,  lease,  and  to 
farm  let  unto  the  said  defendant,  a  certain  messuage  or  tenement,  and 
other  premises,  io  the  said  indenture  particularly  specified,  to  hold  the 
same  with  the  appurtenances,  to  the  said  defendant,  his  executors,  ad- 
ministrators and  assigns,  from  the day  of  ,  next  ensuing 

the  date  of  the  said  indenture,  for  and  during,  and  imto  the  full  end 
and  term  of  seven  years,  from  thence  next  ensuing,  and  fully  to  be 
complete  and  ended,  at  a  certain  rent  payable  by  the  said  defendant 
to  the  said  plaintiff,  as  in  the  said  indenture  is  mentioned  And  the 
said  defendant,  for  himself,  his  executors,  administrators  and  assigns, 
did  thereby  covenant,  promise  and  agree  to  and  with  the  said  plaintiff, 
his  heirs  and  assigns,  (amongst  other  things,)  that  he,  the  said  defend- 
ant, his  executors,  administrators  'and  assigns,  should  and  would  at 
all  times  during  the  continuance  of  the  said  demise,  at  his  and  their 
own  coste  and  charges,  support,  uphold,  maintain  and^eep  the  said 
messuage  or  tenement  and  premises  in  good  and  tenantable  repair, 
order  and  condition  ;  and  the  same  messuage  or  tenement  and  pre- 
mises, and  every  part  thereof,  should  and  would  leave  in  such  good 
repair,  order  and  condition,  at  the  end  or  other  sooner  determination 
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of  the  said  term,  as  by  the  said  indenttire,  reference  being  thereunto 
had,  will  among  other  things  folly  appear.    By  Tirtne  of  which  said 

indenture,  the  said  defendant  afterwards,  to  wit,  on  the day  of 

,  in  the  year  aforesaid,  and  at  the  said  county  of  A.  entered 

into  the  said  premises  with  the  appurtenances,  and  became  and  was 
possessed  thereof,  and  so  continued  until  the  end  of  the  said  term.  And 
although  the  said  plaintiff  hath  always,  from  the  time  of  making  the 
said  indenture  hitherto  done,  performed,  and  fulfilled  all  things  in 
the  said  indenture  contained,  on  his  part  to  be  performed  and  fulfilled ; 
yet,  the  said  plaintiff  saith  that  the  said  defendant  did  not,  during  the 
continuance  of  the  said  demise,  support,  uphold,  maintain  and  keep 
the  said  messuage  or  tenement  and  premises  in  good  and  tenantable 
repair,  order  and  condition,  and  leave  the  same  in  such  repair,  order 
and  condition  at  the  end  of  the  said  term ;  but  for  a  long  time,  to  wit^ 
for  the  last  three  years  of  the  said  term,  did  permit  all  the  windows  of 
the  said  messuage  or  tenement  to  be,  and  the  same  during  all  that 
time  were,  in  every  part  thereof,  ruinous,  in  decay,  and  out  of  repair, 
for  want  of  necessary  reparation  and  amendment.  And  the  said  de- 
fendant left  the  same,  being  so  ruinous,  in  decay,  and  out  of  repair 
as  aforesaid,  at  the  end  of  the  said  term,  contrary  to  the  form  and 
effect  of  the  covenant  so  made  as  aforesaid.  And  so  the  said  plaintiff 
saith,  that  the  said  defendant  (although  often  requested)  hath  not 
kept  the  covenant  so  by  him  made  as  aforesaid,  but  hath  broken  the 
same;  and  to  keep  the  same  with' the  said  plaintiff,  hath  hitherto 
wholly  refused,  and  still  doth  refuse,  to  the  damage  of  the  said  plain- 
tiff of  $ ,  and  thereupon  he  brings  his  suit 

Common  Or-  TV  hereupon  the  said  defendant  being  duly  summoned,  and  not  ap- 
der.  pearing,  on  the  motion  of  the  plaintiff,  by  his  attorney,  it  is  ordered 

that  judgment  be  entered  for  the  plaintiff  against  the  said  defendant, 
for  what  damages  the  said  plaintiff  hath  sustained  by  occasion  of  the 
breach  of  covenant  in  the  said  declaration  mentioned,  unless  the 
said  defendant  shall  appear  and  plead  at  the  then  next  rules. 

Offlce  Judg-       And  at  another  day,  to  wit :  at  rules  held  at  the  clerk's  office  of 

ment,  the  said  circuit  court,  on  Monday,  the day  of ,  in  the 

year  aforesaid,  the  said  defendant  stUl  failing  to  appear  and  plead, 
on  motion  of  the  plaintiff,  by  his  attorney,  it  is  ordered  that  the  last 

Writ  of         order  made  against  the  said  def endant^  in  this  cause,  be  confirmed ; 
Inqttiry,      and  that  the  plaintiff's  damages  be  ascertained  by  a  jury  at  the  then 
next  term. 
And  at  another  day,  to  wit:  at  a  circuit  court  held  for  the  said 

county  of  A.,  at  the  court-house  thereof,  on  Thursday,  the 

day  of ,  in  the  year  aforesaid,  (till  which  time  the  cause  afore- 
said remained  undetermined,  and  was  continued  by  virtue  of  the  Act 
of  Assembly  in  that  case  made),  cameras  well  the  plaintiff,  by  his  at- 

Offlce  Judg-  tomey,  as  the  defendant,  by  his  attorney,  and  on  the  motion  of  the 
ment  set  said  defendant,  it  is  ordered  tl^at  the  judgment  obtained  in  the  office 
Ofiide,  .  against  him  be  set  aside.     And  thereupon  the  said  defendant,  by  his 

Plea  of  Be-  attorney,  comes  and  says,  tha^  after  the  said  breach  of  covenant  in 
leaae.  the  declaration  mentioned,  aud  before  the  commencement  of  this 

suit,  to  wit,  on  the day  of ,  in  the  year  of  our  Lord 

eighteen  hundred  and  seventy ,  at  the  said  county  of  A.,  the 

'said  plaintiff,  by  his  certain  deed  of  release,  sealed  with  hia  seal,  and 
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now  shown  to  the  oomt  here,  (the  date  whereof  is  the  day  and  year 
last  aforesaid, )  did  remise,  release,  and  forever  quit  daim  to  the  said 
defendant,  his  heirs,  exeoutors,  and  administrators,  all  damages, 
oanses  of  action,  breaches  of  covenants,  debts  and  demands  whatso- 
ever, which  had  then  aocraed  to  the  said  plaintiff,  or  which  the  said 
plaintiff  then  had  against  the  said  defendant ;  as  by  the  said  deed  of 
release,  reference  being  thereunto  had,  will  fully  appear.  And  this  the 
said  defendant  is  ready  to  verify. 
EepUeation.  And  the  said  plaintiff,  as  to  the  said  plea  of  the  said  defendant,  by 
DurcM,  him  above  pleaded,  says,  that  the  said  plaintiff,  at  the  time  of  the 

malring  of  the  said  supposed  deed  of  release,  was  unlawfully  im- 
prisoned, and  detained  in  prison  by  the  said  defendant  until,  by 
force  and  duress  of  that  imprisonment,  he,  the  said  plaintiff,  made 
the  said  supposed  deed  of  release,  as  in  the  said  plea  mentioned. 
And  this  the  said  plaintiff  is  ready  to  verify. 
It^oinder.        And  the  said  defendant,  as  to  the  replication  aforesaid  of  the  said 
Traoening     plaintiff,  says  that  the  said  plaintiff  freely  and  voluntarily  made  the 
Duress.        said  deed  of  release,  and  not  by  force  and  duress  of  imprisonment  in 
manner  and  form  as  by  the  said  replication  is  alleged.     And  of  this 
SimUUer        the  said  defendant  puts  himself  upon  the  coimtry.    And  the  said  plain- 
and  Issue,      tiff  doth  the  like.    And  thereupon  came  a  jury,  to  wit :  Samuel  Mars- 
Jury  ston  [and  elef>en  others']^  who  being  duly  elected,  tried  and  sworn  the 

ImpaneUed,   truth  to  speak  upon  the  issue  joined,  upon  their  oath  do  find  for  the 
VenUet,         plaintiff  and  do  assess  his  damages  by  reason  of  the  breach  of  cove- 
nant in  the  declaration  assigned,  at  five  hundred  and^fif  ty-five  dollars, 

with  lawful  interest  thereon  from  the day  of ,  in  the  year  of 

our  Lord,  eighteen  hundred  and  seventy ,  until  paid. 

Judgment.  Therefore,  it  is  considered  by  the  court  that  the  plaintiff  do  recover 
against  the  defendant  his  damages  assessed  as  aforesaid,  with  interest 
thereon,  to  be  computed  at  the  rate  of  six  per  centum  per  annum  ^ 

from  the day  of ,  in  the  year  of  our  Lord  eighteen  hundred 

and  seventy ,  until  payment,  and  his  costs  by  him  about  his  suit 

in  this  behalf  expended.    And  the  said  defendant  in  mercy,  Soo. 

BiU  of  Memotandum. — On  the  trial  of  this  cause  the  defendant,  by  his 

Exceptions,    attorney,  excepted  to  an  opinion  of  the  court  given  against  him  on 

the  trial  aforesaid,  and  tendered  his  bill  of  exceptions ;  which  was 

received,  signed,  and  sealed  by  the  court,  and  ordered  to  be  made  part 

of  the  record  in  the  said  cause,  and  is  in  these  words,  to  wit : 

*"*  BeU  remembered,  that  upon  the  trial  of  this  cause,  the  plaintiff, 
to  maintain  the  issue  on  his  part,  offered  in  evidence  a  paper-writing 
in  the  words  and  figures  following,  to  wit :  '  This  is  to  certify  to 
whom  it  may  concern,  that  a  certain  release  of  all  covenants  and  dam- 
ages which  I  hold,  purporting  to  have  been  executed  by  Charles  Cov- 
enantee to  me,  Vas  never  intended  to  be  used  or  applied  to  prevent 
recovery  upon  any  contvact  of  lease  between  us,  and  that  the  purpose 
for  which  I  extorted  it  from  him  has  been  answered. 

*' Witness,  (Signed)    Chbistopheb  Contbactob. 

"Rob't  M.  Bslohss,  Dec.  26,  187—. 

Which  paper-writing  the  said  plaintiff  proposed  to  prove  to  have  been 
executed  by  the  defendant,  by  means  of  a  witness,  one  Zebulon  Crane, 
who  was  not  the  attesting  witness  to  the  said  paper,  having  first 
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proved  that  Bobert  M.  Belches,  the  attesting  witness  thereto,  is  not 
now  a  resident  of,  nor  to  be  found  within  this  Oommonwealth,  nor  is 
in  any  wise  subject  to  the  process  of  its  courts ;  but  is  now  in,  and  a 
resident  of  the  State  of  Tennessee.  To  the  introduction  of  any  other 
testimony  to  prove  the  execution  of  the  said  paper-writing,  except  that 
of  the  attesting  witness,  under  the  circumstances  aforesaid,  the  defen- 
dant, by  his  counsel,  objected,  on  the  ground  that  the  non-residenoe 
of  the  attesting  witness  was  not  of  itself,  and  standing  alone,  sufficient 
to  justify  the  admission  of  secondary  proof  of  the  execution  of  the 
said  paper-writing,  since  it  did  not  appear  that  the  deposition  of  the 
said  attesting  witness  might  not  have  been  taken,  to  be  read  in  this 
cause,  notwithstanding  such  non-residence.  But  the  court  OYermled 
the  said  objection  of  the  said  defendant,  and  admitted  the  said  Zebn- 
lon  Orane  to  testify  touching  the  execution  of  the  said  paper-writing 
by  the  said  defendant,  and  the  said  Orane  did  thereupon  testify  ac- 
cordingly, and  thereupon  the  said  paper-writing  was  read  in  evidenoe 
to  the  jury.  And  to  this  opinion  of  the  court  oyer-ruling  the  said  ob- 
jection, the  defendant,  by  his  counsel,  excepts,  and  prays  that  this, 
his  bill  of  exceptions,  may  be  signed,  sealed,  and  made  part  of  the 
record  in  this  cause,  which  is  done  accordingly. 

"  A  oopy^-Teste  :  B.  T.,  C.  C." 

Certifteate  of  Goitmsel's  Cxbtikio^tb  of  Ebbqb. 

Error,  V.  0.  1873,  o.  178,  §  8. 

I, an  attorney,  practising  in  the  supreme  court  of 

appeals,  of  Virginia,  (or  in  the  appellate  court,  whatever  it  is,)  do 
certify  thai,  ia  my  opinion,  it  is  proper  that  the  decision  of  the  circuit 
court  of  A.  county  (or  whatever  is  the  inferior  court),  in  the  cause  of 
Gharies  Covenantee  v.  Ohristopher  Contractor,  of  which  the  record  is 
annexed,  should  be  reviewed  by  the  supreme  court  of  appeals  (or 
whatever  is  the  appellate  court) 

Given  under  my  hand  this day  of ,  in  the  year  of  our 

Lord  187—.  (Signed),        B.  F .  S. 

Petition  for  Petition  fob  a  Wbit  of  Supebsedeas. 

Writ  of  dU'  V.  0.  1873,  c.  178,  §  8. 

perdedeas.         To  the  Honorable  tke  Jvdgee  of  ^  Supreme  Court  of  Appeals  of 

Vvrgiiua : 
Your  petitioner,  Christopher  Contractor,  represents  that  on  the 
day  of ,  in  the  year  of  our  Lord  187 — ,  a  suit  was  institu- 
ted in  the  circuit  court  for  A.  coxmty,  on  the  common  law  side  thereof, 
by  Charles  Covenantee  against  your  petitioner,  whereupon  such  pro- 
ceedings were  had  that  a  final  judgment  in  the  said  cause  was  rendered 

against  your  petitioner,  in  the  said  circuit  court,  on  the day  of 

,  in  the  year  of  our  Lord  eighteen  hundred  and ,  a 

transcript  of  the  record  of  th'e  proceedings  in  which  suit,  and  of  the 
judgment  therein,  is  herewith  exhibited. 

Tour  petitioner  is  advised,  and  represents  to  your  honors,  that  the 
said  judgment  is  erroneous,  and  that  he  is  aggrieved  thereby,  in  the 
following  particulars,  namely : — 

fHere  set  forth  toith  prednon  the  errors  complained  of,  numbering 
them  in  eeparaie  paragraphey  as  1,  2,  3,  Jbc.] 
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And  your  petitioner  further  represents  that  the  said  judgment  is  in 
other  respects  nncertaxn,  informal  and  erroneous. 

Your  petitioner  therefore  prays  that  a  writ  of  mipenedecu  may  be 
awarded  him,  in  order  that  the  said  judgment,  for  the  oanses  of  error 
aforesaid,  before  you  may  be  caused  to  come,  that  the  whole  matter 
in  the  said  judgment  contained  may  be  re-heard,  and  that  the  judg- 
ment may  be  reyersed  and  annulled.  And  your  petitioner  will  ever 
pray,  Ao,  (Signed),       Ghbibtophbb  Gontbaotob. 

Appeal  Bond. 

Upon  Obtaininq  a  Supebsedeab,  Appeal,  &o. 
V.  0.  1873,  c.  178,  §  13,  14. 

Enow  all  men  by  these  presents,  that  we,  Christopher  Contractor 
and  Solon  Surety,  are  held  and  firmly  bound  unto  Charles  Coyenantee 
in  the  sum  of dollars,  to  be  paid  to  the  said  Charles  Coye- 
nantee ;  For  the  payment  whereof,  we  bind  ourselyes  and  our  heirs, 
joinUy  and  seyerally,  by  these  presents.  Sealed  with  our  seals  and 
dated  this day  of ,  in  the  year  of  our  Lord  eighteen  hun- 
dred and  seyenty 

The  condition  of  the  aboye  obligation  is  such  that  whereas  the  said 
Christopher  Contractor  hath  obtained  from  one  of  the  judges  of  the 
supreme  court  of  appeals  of  Virginia,  a  writ  of  auper^edeoM  to  a  judg- 
ment rendered  against  him  in  the  circuit  court  of  A.  dounty  for  the 

sum  of dollars,  with  interest  thereon  after  the  rate  of  six  per 

centum  per  annum,  from  the day  of ,  in  the  year  of  our 

Lord  eighteen  himdred    and ,  until  paid,  and  the  costs  in 

fayor  of  the  said  Charles  Coyenantee,  for  causes  of  error  in  the  record 
of  said  judgment  appearing,  as  it  is  said ;  now  if  the  said  Chnstopher 
Contractor  shall  well  and  truly  pay,  perform,  and  satisfy  the  judg- 
ment aforesaid,  in  case  the  same  shall  be  af&rmed,  or  the  said  writ  of 
tuperudeas  shall  be  dismissed,  and  shall  also  pay  all  damages,  costs 
and  fees,  which  may  be  awarded  against  or  incurred  by  the  said  appel- 
lant, then  the  aboye  obligation  to  be  yoid,  or  else  to  remain  in  full 
force  and  yirtue.     (Signed.)         Chbistopheb  Contbactob,  Jskax.) 

Solon  Sxjbbtt,  (sxai.  ) 

(ww>:) 

Wbit  of  Sttpbbsedeas. 
V.  C.  1873,  c.  178,  §  11. 
The  Commonwealth  of  Virginia, 

To  the  Sheriff  of  A.  County  greeting : 
We  command  you,  that  from  all  further  proceedings  on  a  judgment 

of  our  circuit  court  of  A.  county,  obtained  on  the day  of 

in  the  year  of  our  Lord  eighteen  hundred  and  seyenty by  Charles 

Coyenantee  against  Christopher  Contractor,  for dollars,  with 

interest  thereon  after  the  rate  of  six  per  centum  per  annum,  from  the 

day  of ,  in  the  year  of  our  Lord    eighteen    hundred  and 

seyenty until   paid,  and  the  costs,  you  altogether  supersede  ; 

which  judgment  before  the  judges  of  our  supreme  court  of  ap- 
peals for  cause  of  error  in  the  same  to  be  corrected,  on  the 
humble  petition  of  the  said  Christopher  Contractor,  we  haye 
caused   to  come,    he,    the  said   Christopher,    haying  giyen  secu- 
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rity  to  prosecute  with  effect;  and  if  the  judgment  aforeeeid  ehall 
be  aiBnned,  or  if  this  writ  shall  be  dismissed,  to  satisfy  and  pay 
the  said  judgment,  and  all  costs  and  damages  ^ieh  shall  be  awarded 
against  him.  We  also  command  yon,  that  yon  gire  notice  to  the  said 
Oharles  €k>yenantee,  that  he  be  before  the  judges  of  our  said  conrt  of 

appeals,  at  the  State  court-house,  in  the  city  of  Richmond,  on  the 

day  of next,  then  and  there  to  have  a  re-hearing  of  the  whole 

matter  in  the  judgment  aforesaid  contained.     And  have  then  there 
this  writ. 
Witness,  G.  L.  0.,  derk  of  our  said  supreme  court  of  appeals,  at 

Kichmond,  this day  of in  the  year  of  our  Lord  eighteen 

hundred  and  seventy ,  and  in  the year  of  our  foundation. 

Teste:  G.  L.  C,    0.  C. 
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